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Chair, DONNIE R. TUCK • Vice-Chair, DR. RICHARD W. “RICK” WEST  

Executive Director, KEVIN B. PAGE 

AGENDA 
 

Hampton Roads Transportation Accountability Commission  
 

Annual Organizational Meeting 
 

Meeting by Conference Call* 
 

June 17, 2021 
12:30 p.m. 

 
Dial Toll Free Telephone Number to Attend: (855) 735-2639 

 
*In light of the Governor’s Declared State of Emergency due to COVID-19, it is impracticable 
and unsafe for the Committee to assemble in a single location, so the meeting will be held 
electronically, by telephone, pursuant to the 2021 Appropriation Act, the purpose of the 
meeting is to discuss or transact the business statutorily required or necessary to continue 
operations of the Commission and the discharge of their lawful purposes, duties, and 
responsibilities.  The public is welcome to use the number above to attend the meeting 
electronically.  The Commission will make available a recording or transcript of the meeting 
on its website in accordance with the timeframes established in Sections 2.2-3707 and 2.2-
3707.1 of the Code of Virginia. 

 
1. Call to Order, Declaration re: Purpose of Meeting, and Roll Call 

2. Approval of Agenda 

3. Public Comment Period 
‐  Limit 5 minutes per individual 

 

4. Chair’s Comments 
 

5. Consent Items 
‐  Recommended Action: Approval 

 

A. Minutes of the March 18, 2021 Regular Meeting (Attachment 5A) 
• Brief - Page 5 
• Minutes – Page 6 

B. HRTAC Federal Programs Procedures and HRTAC Accounting Manual Updates 
(Attachment 5B) 
• Brief - Page 16 
• Federal Programs Manual – Page 17 
• Accounting Manual – Page 72 

C. HRTAC FY2022 Administrative and Project Development Budget (Attachment 5C) 
• Brief – Page 178 
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D. HRTAC FY2022-FY2027 Plan of Finance Update – Six Year Operating and Capital 
Program of Projects for the Region’s High Priority Projects and the Hampton 
Roads Regional Transit Fund (Attachment 5D) 
• Brief - Page 181 
• Presentation – Page 183 

E. HRTAC 2045 Long Range Plan of Finance Update for the Region’s High Priority 
Projects and the Hampton Roads Regional Transit Fund (Attachment 5E) 
• Brief - Page 192  
• Presentation – Page 194 

F. HRBT Project Acquisition of Additional Right-of-Way, Temporary Construction 
Easement (Attachment 5F) 
• Brief - Page 198 
• VDOT Letter – Page 200 

G. FY2022 HRTAC Meeting Schedule (Attachment 5G) 
• Brief - Page 201 
 

6. Action Items 
 

‐ Recommended Action: Discussion/Endorsement/Recommendation/Direction 
 

A. Election of FY2022 Officers of the Commission (Attachment 6A) – General 
Counselor Inglima and Nominating Committee Chair Rabil - Recommended Action:  
Nominations/Discussion/Voting 
• Brief - Page 203  

B. HRBT and HRELN Funding Plan of Finance and Debt Management Plan Update 
(Attachment 6B) – Finance Committee Chair Hipple, Executive Director Page and David 
Miller, Liang Shan PFM Financial Advisors  
• Presentation for 6B-6E Page 204 
• Brief – Page 229 

C. Trustee Services for Toll Roads System Revenue Bonds (Attachment 6C) – Finance 
Committee Chair Hipple and Executive Director Page 
• Brief – Page 231 

D. 2021 HRTF Backed TIFIA Loan and Associated Bond Anticipation Note 
Authorizations – Resolution 2021-05 (Attachment 6D) – Finance Committee Chair 
Hipple, Executive Director Page, Bond Counselor Ballou and General Counselor Inglima 
• Brief - Page 233 
• Resolution 2021-05 – Page 235 
• FIFTH SUPPLEMENTAL SERIES INDENTURE OF TRUST - Page 244 
• TIFIA LOAN AGREEMENT - Page 273 
• SIXTH SUPPLEMENTAL SERIES INDENTURE OF TRUST - Page 412 
• BOND ANTICIPATION NOTE PRELIMINARY OFFICIAL STATEMENT - Page 438 
• BOND PURCHASE AGREEMENT – Page 549  
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E. 2021 Toll Backed TIFIA Loan Authorization – Resolution 2021-06 (Attachment 6E) 
– Finance Committee Chair Hipple, Executive Director Page, Bond Counselor Ballou and 
General Counselor Inglima 
• Brief - Page 587 
• Resolution 2021-06 – Page 589 
• MASTER INDENTURE – Page 595 
• FIRST SUPPLEMENTAL INDENTURE – Page 700 
• TIFIA LOAN AGREEMENT – Page 727 

F. Project Agreement for Funding and Administration for the Hampton Roads Bridge 
Tunnel Project Amendment (Attachment 6F) – Finance Committee Chair Hipple, 
Executive Director Page and General Counselor Inglima 
• Brief - Page 877 
• Project Agreement for Funding and Administration for the Hampton Roads 

Bridge Tunnel Project Amendment – Page 879  
G. HRELN Segment 3 (Tolling Infrastructure) Standard Project Agreement 

(Attachment 6G) – Finance Committee Chair Hipple, Executive Director Page and 
General Counselor Inglima 
• Brief - Page 883 
• Segment 3 (Tolling Infrastructure) Standard Project Agreement - Page 885 

H. 2019A TIFIA Loan Refinancing Authorization – Resolution 2021-07 (Attachment 
6H) – Finance Committee Chair Hipple, Executive Director Page, David Miller PFM 
Financial Advisors, Bond Counselor Ballou, and General Counselor Inglima  
• Brief - Page 916 
• Resolution 2021-07 – Page 918 
• AMENDED AND RESTATED TIFIA LOAN AGREEMENT - Page 922 
 
Action Items 6I and 6J ‐ Recommended Action by the Commissioners of the Member 
Jurisdictions of Chesapeake, Hampton, Newport News, Norfolk, Portsmouth, and Virginia 
Beach (the ‘Six Cities of HRT’) for the Distribution of the Hampton Roads Regional Transit 
Funds: Discussion/Approval 
 

I. HRTAC/HRT MOU – (Attachment 6I) – Executive Director Page and Counselor Inglima 
- Recommended Action by the Six Cities of HRT: Discussion/Approval 
• Brief - Page 1051 
• HRTAC/HRT MOU – Page 1053 

J. Hampton Roads Regional Transit Fund – Transportation District Commission of 
Hampton Roads FY2022 Application for Funding (Attachment 6J) - Executive 
Director Page - Recommended Action by the Six Cities of HRT: Discussion/Approval 
• Brief - Page 1063 
• Hampton Roads Transit Application – Page 1065 

 

7.  Information Items 
 

A. HRTAC Monthly Financial Report – (Attachment 7A) – Finance Committee Chair 
Hipple 
• Page 1073 
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B. VDOT Project Updates - (Attachment 7B) – VDOT Hampton Roads Administrator Hall 
  • Due to email size limitations and the size of the documents, the Commission’s 

Agenda Package that will be posted on the HRTAC Web site includes the VDOT 
Monthly Project Reports.  The link to the meeting page is: HRTAC Annual 
Organizational Meeting | Events Calendar | Hampton Roads Transportation 
Accountability Commission 

C. HRTAC Regular Meeting – September 16, 2021, 12:30 p.m. (Provided Affirmative 
Action Item 5G) 

 

8. Adjournment 

**Anyone wishing to make a public comment should contact Executive Director Page at 
kpage@hrtac.org 24 hours in advance of the meeting to register.  Please do so by 12:30 p.m. on 
Wednesday, March 17, 2021. 

 

https://www.hrtac.org/events/index/view/id/165
https://www.hrtac.org/events/index/view/id/165
https://www.hrtac.org/events/index/view/id/165
mailto:kpage@hrtac.org
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Agenda Item 5A  
Consent Item  

 
To:  Chair Tuck and the other members of HRTAC 
 
From: Kevin B. Page, Executive Director 
 
Date:   June 17, 2021 
 
Re:  March 18, 2021 Regular Meeting Minutes 
 
 
Recommendation: 
 
The Commission is asked to approve the Commission’s March 18, 2021 Regular Meeting 
minutes. 
 
Background: 
 
The Commission approves meeting minutes for the permanent record of the Commission. 
 
Fiscal Impact: 
 
There is no fiscal impact in relation to this Consent Item. 
 
Suggested Motion: 
 
Motion:  The Commission approves and adopts the minutes of the Commission’s Regular 
Meeting on March 18, 2021. 
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Hampton Roads Transportation 
Accountability Commission (HRTAC) 

Summary Minutes of the March 18, 2021 Regular Meeting  
 
The Hampton Roads Transportation Accountability Commission (HRTAC) Regular Meeting 
was called to order at 12:30 p.m. by conference call due to COVID-19, with the following in 
attendance by telephone: 
 
HRTAC Members in Attendance: 
Mayor Donnie Tuck, Chair Supervisor Christopher Cornwell, SH 
Mayor Rick West, CH Mayor Michael Duman, SU 
Mayor Frank Rabil, FR Supervisor Thomas G. Shepperd, YK 
Supervisor William McCarty, IW Mayor Robert Dyer, VB* 
Supervisor Michael Hipple, JC Delegate Clint Jenkins, VGA 
Mayor McKinley Price, NN Senator Louise Lucas, VGA 
Mayor Kenneth Alexander, NO Senator Monty Mason, VGA 
Mayor Shannon Glover, PO* Mayor Doug Pons, WM 
Mayor Gordon Helsel, PQ  
  
 
HRTAC Executive Director: 
Kevin Page 
 
HRTAC Ex-Officio Members in Attendance: 
Board Member John Malbon, CTB Officer Cathie Vick, VPA 
  
Other Participants: 
Chris Price, CH Al Moor, SU 
Amanda Jarratt, FR Patrick Duhaney, VB 
Mary Bunting, HA District Engineer Christopher Hall, VDOT 
Scott Stevens, JC Andrew Trivette, WM 
Chip Filer, NO Tom Inglima, Willcox & Savage 
J. Randall Wheeler, PQ  
  
HRTAC Voting Members Absent:  
Delegate Mike Mullin, VGA  
 
HRTAC Ex-Officio Members Absent: 
Commissioner Stephen Brich, VDOT Director Jennifer Mitchell, DRPT 
 
* Denotes Late Arrival or Early Departure 
 
Others Recorded Attending: 
Kirsten Krug, Sabaa Modi (Citi); Eric Ballou (Kaufman and Canoles); David Miller (PFM); 
James Long (RK&K); Chuck Wall (Seyfarth Shaw); Mark Geldig-Yatrofsky (Public); Danetta 
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Jankosky, Tiffany Smith, Sheila Wilson (HRPDC); Lynn Coen, Jennifer Hodnett (HRTAC); 
Bob Crum, John Mihaly (HRTPO)  
 
Declaration re: Purpose of Meeting, Call to Order and Roll Call 
Mr. Thomas Inglima, HRTAC General Counsel, proceeded to read the following declaration 
for the Members: 
 
In light of the Governor’s Declared State of Emergency due to COVID-19, it is impracticable 
and unsafe for the Commission to assemble in a single location, so the meeting will be held 
electronically, by telephone, pursuant to the 2020 or 2021 Appropriation Act. The purpose 
of the meeting is to discuss or transact the business statutorily required or necessary to 
continue operations of the Commission and the discharge of its lawful purposes, duties, and 
responsibilities. The public is welcome to use the number to attend the meeting 
electronically. The Commission will make available a recording or transcript of the meeting 
on its website in accordance with the timeframes established in Sections 2.2-3707 and 2.2-
3707.1 of the Code of Virginia.  
 
A roll call vote of all Members was taken in order to confirm a quorum:  
 
Mayor Rick West: Present 
Mayor Frank Rabil: Present 
Mayor Donnie Tuck: Present 
Supervisor William McCarty: Present 
Supervisor Michael Hipple: Present 
Mayor McKinley Price: Present 
Mayor Kenneth Alexander:  Present 
Mayor Gordon Helsel: Present 
Mayor Shannon Glover: No Response 
Supervisor Christopher Cornwell: Present 
Mayor Michael Duman: Present 
Mayor Robert Dyer: No Response 
Mayor Doug Pons: Present 
Supervisor Thomas Shepperd: Present 
Senator Louise Lucas: Present 
Senator Monty Mason: Present 
Delegate Clint Jenkins: Present 
Delegate Mike Mullin: No Response 
Board Member John Malbon: Present 
Commissioner Stephen Brich: No Response 
District Engineer Christopher Hall: Present 
Director Jennifer Mitchell: No Response 
Officer Cathie Vick: Present 
 
The quorum was confirmed by Mr. John Mihaly.  
 
Approval of Agenda 
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Mayor Bobby Dyer arrives.  
 
Supervisor William McCarty Moved to approve the agenda, Seconded by Supervisor 
Thomas Shepperd. A roll call vote of the voting Members was taken: 
 
Mayor Rick West: Yes 
Mayor Frank Rabil: Yes 
Mayor Donnie Tuck: Yes 
Supervisor William McCarty: Yes 
Supervisor Michael Hipple: Yes 
Mayor McKinley Price: Yes 
Mayor Kenneth Alexander: Yes 
Mayor Gordon Helsel: Yes 
Mayor Shannon Glover: No Response 
Supervisor Christopher Cornwell: Yes 
Mayor Michael Duman: Yes 
Mayor Robert Dyer: Yes 
Mayor Doug Pons: Yes 
Supervisor Thomas Shepperd: Yes 
Senator Louise Lucas: Yes 
Senator Monty Mason: Yes 
Delegate Clint Jenkins: Yes 
Delegate Mike Mullin: No Response 
 
Mr. John Mihaly confirmed The Motion Carried. 
 
Public Comment Period (limit 5 minutes per individual) 
 
No one from the public requested to make a public comment. 
 
Chair’s Comments 
 
HRTAC Chair, Mayor Donnie Tuck, did not have any comments for the Commissioners.  
 
Consent Items 
 

A. Minutes of the January 21, 2021 Special Meeting 
 
Supervisor Michael Hipple Moved to approve the consent agenda items; Seconded by 
Mayor Mike Duman.  A roll call vote of the voting Members was taken: 
 
Mayor Rick West: Yes 
Mayor Frank Rabil: Yes 
Mayor Donnie Tuck: Yes 
Supervisor William McCarty: Yes 
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Supervisor Michael Hipple: Yes 
Mayor McKinley Price: Yes 
Mayor Kenneth Alexander: Yes 
Mayor Gordon Helsel: Yes 
Mayor Shannon Glover No Response 
Supervisor Christopher Cornwell: Yes 
Mayor Michael Duman: Yes 
Mayor Robert Dyer: Yes 
Mayor Doug Pons: Yes 
Supervisor Thomas Shepperd: Yes 
Senator Louise Lucas: Yes 
Senator Monty Mason: Yes 
Delegate Clint Jenkins: Yes 
Delegate Mike Mullin: No Response 
 
Mr. John Mihaly confirmed The Motion Carried. 
 
Action Items 
 
6A.1 Executive Director Employment - Closed Session as Needed  

A.  
Supervisor Michael Hipple, HRTAC Finance Committee Chair, informed the Commission 
that the HRTAC Finance Committee met on March 16, 2021 and discussed the Executive 
Director’s employment and a proposed increase in the Executive Director’s compensation 
and extension of his employment contract.  He noted the exemplary level of work Mr. Page 
had performed for HRTAC over the course of his employment and reviewed the 
accomplishments he had achieved for the Commission.  Supervisor Hipple stated that Mr. 
Page did not request this review and that it was initiated by the HRTAC Finance Committee 
Chair.  
 
Mr. Tom Inglima, HRTAC General Counsel, clarified that in addition to an increase in 
compensation and extension of the Executive Director’s employment contract, the request 
of the Finance Committee was that Executive Director Page be provided a retirement 
healthcare benefit similar to the benefit that has been provided to certain employees of the 
Hampton Roads Transportation Planning Organization (HRTPO), subject to confirmation 
that such healthcare benefit would be permitted under applicable law.  Mr. Inglima 
explained that an alternative would be a commonly used plan whereby a stipend or a lump 
sum calculated based on the cost of healthcare insurance would be paid to the Executive 
Director upon his retirement, which would be somewhat akin to an annuity or a cash value 
of an annuity. 
 
Mayor Shannon Glover arrives.  
 
Committee Members asked about the Executive Director’s current salary and whether a 
comparable salary survey was completed.  Supervisor Hipple confirmed that comparable 
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salaries for executive directors of organizations and city managers in the Region had been 
evaluated. 
 
Supervisor Michael Hipple Moved that the Commission (1) approves the Finance 
Committee’s Report of the Annual Compensation of the Executive Director with the 
recommendation to increase the Executive Director’s base annual compensation to 
$260,000, effective July 1, 2021, extend the end date of the Executive Director’s 
employment agreement one year to December 31, 2027, and, subject to confirmation that 
the benefit would be permitted under the laws applicable to the Commission’s benefit plan, 
incorporate a retirement healthcare benefit not to exceed a net present value of $70,000, 
and (2) authorizes the Chair, with advice of counsel, to finalize, execute and deliver an 
amendment to the Executive Director’s employment agreement implementing such terms; 
Seconded by Mayor Bobby Dyer. A roll call vote of the voting Members was taken:  
 
Mayor Rick West: Yes 
Mayor Frank Rabil: Yes 
Mayor Donnie Tuck: Yes 
Supervisor William McCarty: Yes 
Supervisor Michael Hipple: Yes 
Mayor McKinley Price: Yes 
Mayor Kenneth Alexander: Yes 
Mayor Gordon Helsel: Yes 
Mayor Shannon Glover: Yes 
Supervisor Christopher Cornwell: Yes 
Mayor Michael Duman: Yes 
Mayor Robert Dyer: Yes 
Mayor Doug Pons: Yes 
Supervisor Thomas Shepperd: Yes 
Senator Louise Lucas: Yes 
Senator Monty Mason: Yes 
Delegate Clint Jenkins: Yes 
Delegate Mike Mullin: No Response 
 
Mr. John Mihaly confirmed The Motion Carried. 
 
6A.2 HRTAC FY2022 Administrative and Project Development Budget – 
Endorsement and Authorization to Conduct a Public Hearing 
 
Supervisor Michael Hipple, HRTAC Finance Committee Chair, indicated that the Finance 
Committee discussed the HRTAC FY2022 Administrative and Project Development Budget 
at the March 16, 2021 Finance Committee Meeting and approved the Budget for 
recommendation to the full Commission.  
 
Supervisor William McCarty Moved that the Commission endorses the proposed HRTAC 
FY2022 Administrative and Project Development Budget and authorizes the Executive 
Director to conduct a public hearing on the proposed HRTAC FY2022 Administrative and 
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Project Development Budget; Seconded by Mayor McKinley Price. A roll call vote of the 
voting Members was taken:  
 
Mayor Rick West: Yes 
Mayor Frank Rabil: Yes 
Chair Donnie Tuck: Yes 
Supervisor William McCarty: Yes 
Supervisor Michael Hipple: Yes 
Mayor McKinley Price: Yes 
Mayor Kenneth Alexander: Yes 
Mayor Gordon Helsel: Yes 
Mayor Shannon Glover: Yes 
Supervisor Christopher Cornwell: Yes 
Mayor Michael Duman: Yes 
Mayor Robert Dyer: Yes 
Mayor Doug Pons: Yes 
Supervisor Thomas Shepperd: Yes 
Senator Louise Lucas: Yes 
Senator Monty Mason: Yes 
Delegate Clint Jenkins: Yes 
 
Mr. John Mihaly confirmed The Motion Carried. 
 
B. HRTAC FY2022-FY2027 Plan of Finance Update – Endorsement and 
Authorization to Conduct a Public Hearing 
 
Supervisor Michael Hipple, HRTAC Finance Committee Chair, indicated that the Finance 
Committee discussed the endorsement and authorization of the six-year program to 
conduct a public hearing at its March 16, 2021 meeting and approved this item for 
recommendation to the full Commission.  
 
Supervisor William McCarty Moved that the Commission endorses the proposed HRTAC 
FY2022-FY2027 Plan of Finance Update – Six Year Operating and Capital Program of 
Projects for the Region’s High Priority Projects and the Hampton Roads Regional Transit 
Fund as an update to the HRTAC-adopted 2021-2026 Financial Plan and authorizes the 
Executive Director to conduct a public hearing and report back public comments for 
consideration in the Commission’s action by no later than its June 17, 2021 Annual 
Organizational Meeting;   Seconded by Mayor McKinley Price. A roll call vote of the voting 
Members was taken:  
 
Mayor Rick West: Yes 
Mayor Frank Rabil: Yes 
Chair Donnie Tuck: Yes 
Supervisor William McCarty: Yes 
Supervisor Michael Hipple: Yes 
Mayor McKinley Price: Yes 
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Mayor Kenneth Alexander: Yes 
Mayor Gordon Helsel: Yes 
Mayor Shannon Glover: Yes 
Supervisor Christopher Cornwell: Yes 
Mayor Michael Duman: Yes 
Mayor Robert Dyer: Yes 
Mayor Doug Pons: Yes 
Supervisor Thomas Shepperd: Yes 
Senator Louise Lucas: Yes 
Senator Monty Mason: Yes 
Delegate Clint Jenkins: Yes 
 
Mr. John Mihaly confirmed The Motion Carried. 
 
C. Proposed HRTAC 2045 Long Range Plan of Finance Update – Endorsement and 
Authorization to Conduct a Public Hearing 
 
Mr. Kevin Page, HRTAC Executive Director, explained the proposed HRTAC 2045 Long 
Range Plan of Finance Update increased the budget for the highway program being 
achieved and undertaken by HRTAC and included $552 million for transit projects. He 
thanked the General Assembly members for the additional funds allocated to HRTAC’s 
transit efforts and reminded the Commission that the Plan of Finance Update also provided 
the fiscal constraints to the HRTPO’s 2045 Long Range Transportation Plan.  
 
Supervisor Michael Hipple, HRTAC Finance Committee Chair, indicated that the Finance 
Committee discussed this item during its March 16, 2021 meeting and concluded that the 
Plan of Finance Update should be approved for recommendation to the full Commission.  
 
Supervisor William McCarty Moved that the Commission endorses the proposed 2045 Long 
Range Plan of Finance Update for the HRTAC High Priority Projects and authorizes the 
Executive Director to conduct a public hearing and report back public comments for 
consideration in the Commission’s action at a future meeting to approve communicating 
the 2045 Long Range Plan of Finance Update for the HRTAC High Priority Projects to the 
HRTPO; Seconded by Supervisor Thomas Shepperd. A roll call vote of the voting Members 
was taken:  
 
Mayor Rick West: Yes 
Mayor Frank Rabil: Yes 
Chair Donnie Tuck: Yes 
Supervisor William McCarty: Yes 
Supervisor Michael Hipple: Yes 
Mayor McKinley Price: Yes 
Mayor Kenneth Alexander: Yes 
Mayor Gordon Helsel: Yes 
Mayor Shannon Glover: Yes 
Supervisor Christopher Cornwell: Yes 
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Mayor Michael Duman: Yes 
Mayor Robert Dyer: Yes 
Mayor Doug Pons: Yes 
Supervisor Thomas Shepperd: Yes 
Senator Louise Lucas: Yes 
Senator Monty Mason: Yes 
Delegate Clint Jenkins: Yes 
 
Mr. John Mihaly confirmed The Motion Carried. 
 
Discussion Items 
 
D. Briefing re: Hampton Roads Bridge Tunnel Project Financing and HRTAC 
Hampton Roads Express Lanes Network Funding Plan Update 
 
Mr. David Miller, PFM, reminded the Commission of the HRBT construction budget, HRBT 
funding sources and the financing reserves being funded from the Hampton Roads Transit 
Fund (HRTF). Mr. Miller reviewed the financing status of the HRBT Project with the 
Members and noted that an initial Toll Revenue Master Trust Indenture had been drafted.  
He explained that this document was to be used with HRTAC’s lenders and bond holders 
and included certain financing covenants, including with respect to the repayment of the 
debt.  
 
Mr. Miller stated that a form of the TIFIA loan agreement would be forthcoming and that a 
credit worthiness meeting had already been conducted with TIFIA personnel.  He explained 
that the business terms for the TIFIA loans were currently being negotiated and would be 
backed by the HRTF and the Hampton Roads Express Lanes Network (HRELN) toll 
revenues. 
 
Mr. Miller next reviewed the various segments and phases of construction of the HRELN.  
He indicated that the Virginia Department of Transportation (VDOT) currently had a 
Request for Proposals out for a tolling services integrator.  Mr. Miller then highlighted a 
change in funding with respect to the HRELN, stating that there was previously a $93 
million funding gap to complete the HRELN Project by the fall of 2025.  However, the 
General Assembly had recently appropriated $93.1 million to the HRELN which will now 
allow all segments of the HRELN to be completed by October of 2025. 
 
Mr. Miller reminded the Commission of the three segments making up Phase II of the 
HRELN Project and the two segments making up Phase III.  He indicated that the cost 
estimates for Phases II and III has been reduced from $940 million to $806 million, of 
which $26 million was expected to be funded by VDOT’s toll facilities revolving account. 
 
Mr. Miller outlined the following next steps for the Commission:  
 

• Complete preparation for debt financing and Commission action; 
• Continue documentation of sources and uses of funds for the HRELN; 
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• Conduct procurement for trustee services for the toll revenue backed debt; 
• Continue TIFIA loan due diligence and development of business terms, following up 

preparation and negotiation of TIFIA loan agreements and related financing 
documentation; 

• Evaluate TIFIA bond anticipation notes; and 
• Finalize Standard Project Agreements. 

 
This item was for discussion purposes only and no action was taken.  
 
E. Briefing re: Hampton Roads Express Lanes Network Project Development 
 
District Engineer Chris Hall, VDOT, updated the Commission on the development of the 
HRELN Project.  He indicated that although the funding was in three phases, the 
construction could be completed in two phases.  
 
He reviewed the segments included in the two phases of construction and reviewed the 
schedule for public engagement, request for proposals, notice to proceed and construction 
completion with the Commission. He stated that the project would be completed by 
December 2025 in concert with the opening of the new HRBT Project.  
 
This item was for discussion purposes only and no action was taken. 
 
Information Items 
 
A. HRTAC Monthly Financial Report 

 
Mr. Kevin Page, HRTAC Executive Director, reviewed the Monthly Financial Report with 
the Commission.  

 
B. VDOT/HRTAC Project Updates, HRBT/Other 
 
Mr. Kevin Page, HRTAC Executive Director, indicated that the VDOT/HRTAC Monthly 
Project Reports were included in the agenda.  
 
C. HRTAC Special Meeting – April 15, 2021 
 
Mr. Kevin Page, HRTAC Executive Director, indicated that a special meeting might be 
needed pending progress of debt financing matters.  
 
D. HRTAC Annual Organizational Meeting – June 17, 2021, 12:30 p.m. 

  
Adjournment 
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With no further business to come before the Hampton Roads Transportation 
Accountability Commission, the meeting adjourned at 1:25 p.m. 
 
 
 
_________________________________________ 
Donnie Tuck 
HRTAC Chair 
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Agenda Item 5B  
Consent Item  

 
To:  Chair Tuck and the other members of HRTAC 
 
From: Kevin B. Page, Executive Director 
 
Date:   June 17, 2021 
 
Re:  HRTAC Federal Programs Procedures and HRTAC Accounting Manual Updates  
 
 
Recommendation: 
 
The Finance Committee recommends that the Commission approve the HRTAC Federal 
Programs Procedures and Accounting Manual Updates reflected in the enclosed HRTAC 
Federal Programs Procedures and HRTAC Accounting Manual documents.    
 
Background: 
 
Now that the Commission has become a recipient of federal TIFIA loan funding as a part of 
implementing its adopted funding and debt financing plan for its high priority projects, the 
Commission needs to adopt accounting procedures specific for federal program compliance 
and incorporate the procedures and their application in the HRTAC Accounting Manual.  At 
its June 10, 2021 Finance Committee meeting, the Finance Committee endorsed the HRTAC 
Federal Programs Procedures and Accounting Manual Updates and authorized the Finance 
Committee Chair to communicate the action of the Finance Committee to the Commission 
at its June 17, 2021 Annual Organizational meeting. 
 
Fiscal Impact: 
 
There is no fiscal impact in relation to this Consent Item. 
 
Suggested Motion: 
 
Motion:  The Commission approves the HRTAC Federal Programs Procedures and 
Accounting Manual Updates.  
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Adopted on: [Date of Board Action] 
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Introductions 
This manual sets forth the policies and procedures used by the Hampton Roads Transportation 
Accountability Commission (the Commission) to administer federal funds and funds provided 
through federal loan proceeds such as the Transportation Infrastructure Finance and Innovation 
Act (TIFIA) loan program.  This manual contains the internal controls and Federal programs 
standards established under 2CFR 200 and used by the Commission to ensure that all federal 
funds are lawfully expended.  Employees of the Commission are expected to review this manual 
to gain familiarity and understanding of the Commission’s rules and practices. 

 
Conflict of Interest (2CFR 200.112) 
The Commission will disclose in writing any potential conflict of interest to the federal awarding 
agency or pass-through entity in accordance with applicable federal awarding agency policy.  A 
conflict of interest would arise when the employee, officer, or agent, any member of his or her 
immediate family, his or her partner, or an organization which employs or is about to employ any 
of the parties indicated herein, has a financial or other interest in or a tangible personal benefit 
from a firm considered for a contract. The officers, employees, and agents of the Commission 
may neither solicit nor accept gratuities, favors, or anything of monetary value from contractors 
or parties to subcontracts 

 

Financial Management System 
The Commission maintains a proper financial management system to receive Federal programs 
proceeds and to expend funds associated with such loan.  Certain fiscal controls and procedures 
must be in place to ensure that all financial management system requirements are met.  Failure to 
meet a requirement may result in actions that could include return of funds or termination of the 
loan. 

Financial Management Standards (2CFR 200.302) 
The standards for financial management systems are found in 2CFR 200.302.  The required 
standards include: 

 Identification           
In its accounts the Commission must identify all federal funds received and expended and the 
federal programs under which they were received.  Federal program and loan identification 
must include, as applicable, the CFDA title and number, federal award identification number 
and year, name of the federal agency, and the name of the pass-through entity, if applicable. 
 

 Financial Reporting 
Accurate, current, and complete disclosure of the financial results of each federal loan are 
made in accordance with the financial reporting requirements set forth in the Government 
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Accounting Standards Board (GASB) on the Schedule of Expenditures of Federal Awards 
(SEFA), and in accordance with Generally Accepted Accounting Principles (GAAP). 
 

 Accounting Records 
The Commission maintains records which adequately identify the source and application of 
funds provided for federally-assisted activities.  These records contain information pertaining 
to federal loans, authorizations, financial obligations, unobligated balances, assets, 
expenditures, income, and interest and be supported by source documentation. 
 

 Internal Controls 
Effective control and accountability must be maintained for all funds, real and personal 
property, and other assets. The Commission must adequately safeguard all such property and 
must assure that it is used solely for authorized purposes.  
 
"Internal controls" are tools to help program and financial managers achieve results and 
safeguard the integrity of their program. Internal controls should be designed to provide 
reasonable assurance that the following objectives are achieved: 

 Effectiveness and efficiency of operations; 
 Adequate safeguarding of property; 
 Assurance property and money is spent in accordance with the Federal programs 

agreement and to further the selected objectives; and 
 Compliance with applicable laws and regulations. 

 

 Budget Control 
Actual expenditures or outlays are compared with budgeted amounts for each federal award. 
 

 Cash Management 
The commission has written procedures in the Accounting Manual to implement the cash 
management requirements found in 2 CFR 200.302 and 2 CFR 200.305. 
 

 Allowable Costs 
The Commission has adopted and will adhere to 2 CFR 200, Subpart E – Cost Principles (see 
attached). 

 

Overview of the Financial Management/Accounting System 
The Commission uses Denali fund accounting software.  Purchase orders are created and tracked 
in Word and Excel, respectively.  Capital assets are tracked on an Excel spreadsheet.  The budget 
is developed in excel and monitored by the Executive Director.  For identifying Federal 
programs awards, expenditures are identified in Denali by general ledger number and fund. 
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The Accounting Manager is responsible for compiling the SEFA, which is reviewed by the 
Senior Accounting Manager. 

Accounting Records 
The accounts of the Commission are organized on the basis of funds, each of which is considered 
a separate accounting entity.  The operations of each fund are accounted for with a separate set of 
self-balancing accounts, which comprise of assets, liabilities, fund balances, revenues, and 
expenditures. 

Spending Federal Funds 
The Commission has adopted and will adhere to 2 CFR 200, Subpart E – Cost Principles (see 
attached). 

Determining Allowability of Costs 
The Commission has adopted and will adhere to 2 CFR 200, Subpart E – Cost Principles (see 
attached). 

Federal Cash Management Policy/Procedures (2CFR 
200.305) 
The Commission will comply with applicable methods and procedures for payment that 
minimize the time elapsing between the transfer of funds and disbursement by the Commission, 
in accordance with the Cash Management Improvement Act at 31 CFR Part 205.  Generally, the 
Commission receives Federal programs funds on a reimbursement basis. 

However, if the Commission receives an advance in Federal programs funds, then the 
Commission will remit interest earned on the advanced payment quarterly to the federal agency.  
The Commission may retain interest amounts up to $500 per year for administrative expenses. 
2CFR 200.305(b)(9) 

Payment Methods 
Reimbursements:  The Commission will initially pay expenditures with nonfederal funds and 
then request reimbursement from the Federal programs.  All reimbursements are based on actual 
disbursements, not on obligations. 

Consistent with state and federal requirements, The Commission will maintain source 
documentation supporting the federal expenditures (invoices, time sheets, payroll stubs, etc.) and 
will make such documentation available for review upon request. 

Reimbursements of actual expenditures do not require interest calculations. 
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Timely Obligation of Funds 

When Obligations are Made 
Obligations are orders placed for property and services, contracts and subawards made, and 
similar transactions during a given period that require payment by the Commission during the 
same or a future period.  34 CFR 200.71 

The following table illustrates when funds are determined to be obligated under federal 
regulations: 

If the obligation is for: The obligation is made: 

Acquisition of property On the date which the Commission makes a 
binding written commitment to acquire the 
property 

Personal services by an employee of the 
Commission 

When the services are performed 

Personal services by a contractor who is not 
an employee of the Commission 

On the date which the Commission makes a 
binding written commitment to obtain the 
services 

Public utility services When the Commission receives the services 

Travel When the travel is taken 

Rental of Property When the Commission uses the property 

 

Period of Performance of Federal Funds 
All obligations must occur on or between the beginning and ending dates of the grant project. (2 
CFR 200.309) This period of time is known as the period of performance. (2 CFR 200.77) The 
period of performance is dictated by statue and will be indicated in the Federal programs 
agreement.   

Procurement System 
The Commission maintains a Procurement Policy consistent with Virginia Public Procurement 
Act (VPPA).  The following is a recap of the Commission’s procurement policy and additional 
requirements for purchases using TIFIA fund. 

Responsibility for Purchasing 
For all purchases greater than $5,000 the Commission requires the usage of a Purchase Order.  
All purchase orders are maintained and issued by the Procurement Associate.  When the 
Procurement Associate receives the Purchase Approval Form with the Executive Director and 
Chief Financial Officer’s signatures a purchase order will be cut and emailed to the vendor and 
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requesting person.  A copy of the purchase order is sent to accounts payable personnel for when 
the invoice is received. 

For all purchases under $5,000 approved personnel have the authority to purchase necessary 
goods and services with the Executive Director’s final approval when the invoice is received. 

General Procurement Standards (2CFR 200.318) 
(a)  The Commission uses its own documented procurement procedures located in the 

Accounting Manual which reflect applicable state and local regulations, provided that the 
procurements conform to applicable federal law and the standards identified in this part. 

(b)  The Commission maintains oversight to ensure that contractors perform in accordance with 
the terms, conditions, and specifications of their contracts or purchase orders. 

(c)(1) No employee, officer, or agent may participate in the selection, award, or administration of 
a contract supported by a federal award if he or she has a real or apparent conflict of interest.  
Such a conflict of interest would arise when the employee, officer, or agent, any member of his 
or her immediate family, his or her partner, or an organization which employs or is about to 
employ any of the parties indicated herein, has a financial or other interest in or a tangible 
personal benefit from a firm considered for a contract. The officers, employees, and agents of the 
Commission may neither solicit nor accept gratuities, favors, or anything of monetary value from 
contractors or parties to subcontracts.  The standards of conduct must provide for disciplinary 
actions to be applied for violations of such standards by officers, employees, or agents of the 
Commission. 

(c)(2) Does not apply.  The Commission does not have a parent, affiliate, or subsidiary 
organization. 

(d)  The Commission avoids acquisition of unnecessary or duplicate items.  Consideration is 
given to consolidating or breaking out procurements to obtain a more economical purchase.  
Where appropriate, an analysis will be made of lease versus purchase alternatives, and any other 
appropriate analysis to determine the most economical approach. 

(e)  When applicable, the Commission will enter into state and local intergovernmental 
agreements for procurement or use common or shared goods and services.  Competition 
requirements will be met with applied to documented procurement actions using strategic 
sourcing, shared services, and other similar procurement arrangements. 

(f)  The Commission will use federal and state excess and surplus property in lieu of purchasing 
new equipment and property whenever such use is feasible and reduces project costs. 

(g)  When applicable, the Commission will use value engineering clauses in contracts for 
construction projects of sufficient size to offer reasonable opportunities for cost reductions.  
Value engineering is a systematic and creative analysis of each contract item or task to ensure 
that its essential function is provided at the over lower cost. 



HRTAC Federal Programs Manual        

7 
 

(h)  Contracts will only be awarded to responsible contractors possessing the ability to perform 
successfully under the terms and conditions of a proposed procurement.  Consideration will be 
given to such matters as contractor integrity, compliance with public policy, record of past 
performance, and financial and technical resources. 

(i)  Sufficient records will be kept to detail the history of the procurement.  These records will 
include, but are not limited to, the following:  Rational for the method of procurement, selection 
of contract type, contractor selection or rejection, and the basis for the contract price. 

(j)  The Commission will not use a time-and-materials type contract. 

(k)  The Commission will be responsible, in accordance with good administrative practice and 
sound business judgment, for the settlement of all contractual and administrative issues arising 
out of procurements.  These issues include, but are not limited to, source evaluation, protests, 
disputes, and claims.  These standards do not relieve the Commission of any contractual 
responsibilities under its contracts.  The federal awarding agency will not substitute its 
judgement for that of the Commission unless the matter is primarily a federal concern.  
Violations of law will be referred to the local, state, or federal authority having proper 
jurisdiction. 

Competition (2CFR 200.319) 
(a)  All procurement transactions for the acquisition of property or services required under a 
federal award will be conducted in a manner providing full and open competition consistent with 
the standards of this section and 2CFR 200.320. 

(b)  In order to ensure objective contractor performance and eliminate unfair competitive 
advantage, contractors that develop or draft specifications, requirements, statements of work, or 
invitations for bids or requests for proposals must be excluded from competing for such 
procurement.  Some of the situations considered to be restrictive of competition include but are 
not limited to: 

1) Placing unreasonable requirements on firms in order for them to qualify to do business; 
2) Requiring unnecessary experience and excessive bonding; 
3) Noncompetitive pricing practices between firms or between affiliated companies; 
4) Noncompetitive contracts to consultants that are on retainer contracts; 
5) Organizational conflicts of interest; 
6) Specifying only a “brand name” product instead of allowing “an equal” product to be 

offered and describing the performance or other relevant requirements of the 
procurement; and 

7) Any arbitrary action in the procurement process. 

(c)  The Commission will conduct procurements in a manner that prohibits the use of statutorily 
or administratively imposed state, local, or tribal geographical preferences in the evaluation of 
bids or proposals, except in those cases where applicable federal statutes expressly mandate or 
encourage geographic preference.  Nothing in this section preempts state licensing laws.  When 
contracting for architectural and engineering services, geographic location may be a selection 
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criterion provided its application leaves an appropriate number of qualified firms, given the 
nature and size of the project, to compete for the contract. 

(d)  The Commission has written procedures for procurement transactions. These procedures 
ensure that all solicitations: 

1) Incorporate a clear and accurate description of the technical requirements for the 
material, product, or service to be procured. Such description must not, in competitive 
procurements, contain features which unduly restrict competition. The description may 
include a statement of the qualitative nature of the material, product or service to be 
procured and, when necessary, must set forth those minimum essential characteristics and 
standards to which it must conform if it is to satisfy its intended use. Detailed product 
specifications should be avoided if at all possible. When it is impractical or uneconomical 
to make a clear and accurate description of the technical requirements, a “brand name or 
equivalent” description may be used as a means to define the performance or other salient 
requirements of procurement. The specific features of the named brand which must be 
met by offers must be clearly stated; and 
 

2) Identify all requirements which the offerors must fulfill and all other factors to be used in 
evaluating bids or proposals. 

(e)  The Commission will ensure that all prequalified lists of persons, firms, or products which 
are used in acquiring goods and services are current and include enough qualified sources to 
ensure maximum open and free competition. Also, the Commission will not preclude potential 
bidders from qualifying during the solicitation period. 

 

Methods of procurement to be followed (2CFR 200.320) 
The Commission will use one of the following methods of procurement:  

(a) Procurement by micro-purchases. Procurement by micro-purchase is the acquisition of 
supplies or services, the aggregate dollar amount of which does not exceed the micro-purchase 
threshold ($500).  To the extent practicable, the Commission must distribute micro-purchases 
equitably among qualified suppliers. Micro-purchases may be awarded without soliciting 
competitive quotations if the Commission considers the price to be reasonable. 

(b) Procurement by small purchase procedures. Small purchase procedures are those relatively 
simple and informal procurement methods for securing services, supplies, or other property that 
do not cost more than the Simplified Acquisition Threshold ($100,000). If small purchase 
procedures are used, price or rate quotations must be obtained from an adequate number of 
qualified sources. 

(c) Procurement by sealed bids (formal advertising). Bids are publicly solicited and a firm fixed 
price contract (lump sum or unit price) is awarded to the responsible bidder whose bid, 
conforming with all the material terms and conditions of the invitation for bids, is the lowest in 
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price. The sealed bid method is the preferred method for procuring construction, if the conditions 
in paragraph (c)(1) of this section apply. 

(1) For sealed bidding to be feasible, the following conditions should be present: 

i. A complete, adequate, and realistic specification or purchase description is 
available; 

ii. Two or more responsible bidders are willing and able to compete effectively for 
the business; and 

iii. The procurement lends itself to a firm fixed price contract and the selection of the 
successful bidder can be made principally on the basis of price. 

(2)  If sealed bids are used, the following requirements apply: 

i. Bids must be solicited from an adequate number of known suppliers, providing 
them sufficient response time prior to the date set for opening the bids, for local, 
and tribal governments, the invitation for bids must be publicly advertised; 

ii. The invitation for bids, which will include any specifications and pertinent 
attachments, must define the items or services for the bidder to properly respond; 

iii. All bids will be opened at the time and place prescribed in the invitation for bids, 
and for local and tribal governments, the bids must be opened publicly; 

iv. A firm fixed price contract award will be made in writing to the lowest responsive 
and responsible bidder. Where specified in bidding documents, factors such as 
discounts, transportation cost, and life cycle costs must be considered in 
determining which bid is lowest. Payment discounts will only be used to 
determine the low bid when prior experience indicates that such discounts are 
usually taken advantage of; and 

v. Any or all bids may be rejected if there is a sound documented reason. 
 

(d)  Procurement by competitive proposals. The technique of competitive proposals is normally 
conducted with more than one source submitting an offer, and either a fixed price or cost-
reimbursement type contract is awarded. It is generally used when conditions are not appropriate 
for the use of sealed bids. If this method is used, the following requirements apply:   

1) Requests for proposals must be publicized and identify all evaluation factors and their 
relative importance. Any response to publicized requests for proposals must be 
considered to the maximum extent practical; 

2) Proposals must be solicited from an adequate number of qualified sources; 
3) The Commision must have a written method for conducting technical evaluations of 

the proposals received and for selecting recipients; 
4) Contracts must be awarded to the responsible firm whose proposal is most 

advantageous to the program, with price and other factors considered; and 
5) The Commission may use competitive proposal procedures for qualifications-based 

procurement of architectural/engineering (A/E) professional services whereby 
competitors' qualifications are evaluated and the most qualified competitor is 
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selected, subject to negotiation of fair and reasonable compensation. The method, 
where price is not used as a selection factor, can only be used in procurement of A/E 
professional services. It cannot be used to purchase other types of services though 
A/E firms are a potential source to perform the proposed effort. 

(e)  Procurement by noncompetitive proposals. Procurement by noncompetitive proposals is 
procurement through solicitation of a proposal from only one source and may be used only 
when one or more of the following circumstances apply: 

1) The item is available only from a single source; 
2) The public exigency or emergency for the requirement will not permit a delay 

resulting from competitive solicitation; 
3) The Federal awarding agency or pass-through entity expressly authorizes 

noncompetitive proposals in response to a written request from the Commission; or 
4) After solicitation of several sources, competition is determined inadequate. 

 

Contracting with small and minority businesses, women's business 
enterprises, and labor surplus area firms. (2CFR 200.321)  
a) The Commission must take all necessary affirmative steps to assure that minority businesses, 

women's business enterprises, and labor surplus area firms are used when possible. 
b) Affirmative steps must include: 

Placing qualified small and minority businesses and women's business enterprises on 
solicitation lists; 
1) Assuring that small and minority businesses, and women's business enterprises are 

solicited whenever they are potential sources; 
2) Dividing total requirements, when economically feasible, into smaller tasks or quantities 

to permit maximum participation by small and minority businesses, and women's 
business enterprises; 

3) Establishing delivery schedules, where the requirement permits, which encourage 
participation by small and minority businesses, and women's business enterprises; 

4) Using the services and assistance, as appropriate, of such organizations as the Small 
Business Administration and the Minority Business Development Agency of the 
Department of Commerce; and 

5) Requiring the prime contractor, if subcontracts are to be let, to take the affirmative steps 
listed in paragraphs (1) through (5) of this section. 

 

Domestic preferences for procurements (2CFR 200.322)  
(a)  To the greatest extent practicable under a federal award, the Commission will provide a 

preference for the purchase, acquisition, or use of goods, products, or materials produced in 
the United States.  The requirements of this section must be included in all subawards 
including all contracts and purchase orders for work or products under Federal programs. 

(b) For purposes of this section: 
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1) “Produced in the United States” means, for iron and steel products, that all 
manufacturing processes, from the initial melting stage through the application of 
coatings, occurred in the United States. 

2) “Manufactured products” means items and construction materials composed in whole 
or in part of non-ferrous metals such as aluminum; plastics and polymer-based 
products such as polyvinyl chloride pipe; aggregates such as concrete; glass, 
including optical fiber; and lumber. 

 

Procurement of recovered materials (2CFR 200.323) 
The Commission is a political subdivision of a state and its contractors must comply with section 
6002 of the Solid Waste Disposal Act, as amended by the Resource Conservation and Recovery 
Act. The requirements of Section 6002 include procuring only items designated in guidelines of 
the Environmental Protection Agency (EPA) at 40 CFR part 247 that contain the highest 
percentage of recovered materials practicable, consistent with maintaining a satisfactory level of 
competition, where the purchase price of the item exceeds $10,000 or the value of the quantity 
acquired during the preceding fiscal year exceeded $10,000; procuring solid waste management 
services in a manner that maximizes energy and resource recovery; and establishing an 
affirmative procurement program for procurement of recovered materials identified in the EPA 
guidelines. 

Contract cost and price (2CFR 200.324) 
(a)  The Commission will perform a cost or price analysis in connection with every procurement 
action in excess of the Simplified Acquisition Threshold including contract modifications. The 
method and degree of analysis is dependent on the facts surrounding the particular procurement 
situation, but as a starting point, the Commission will make independent estimates before 
receiving bids or proposals. 

(b)  The Commission will negotiate profit as a separate element of the price for each contract in 
which there is no price competition and, in all cases, where cost analysis is performed. To 
establish a fair and reasonable profit, consideration must be given to the complexity of the work 
to be performed, the risk borne by the contractor, the contractor's investment, the amount of 
subcontracting, the quality of its record of past performance, and industry profit rates in the 
surrounding geographical area for similar work. 

(c)  Costs or prices based on estimated costs for contracts under the Federal award are allowable 
only to the extent that costs incurred or cost estimates included in negotiated prices would be 
allowable for the Commission under Subpart E—Cost Principles of this part.  The Commission 
may reference its own cost principles that comply with the Federal cost principles. 

(d)  The cost plus a percentage of cost and percentage of construction cost methods of 
contracting must not be used. 
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Federal awarding agency or pass-through entity review (2CFR 
200.325) 
(a)  The Commission will make available, upon request of the Federal awarding agency or pass-
through entity, technical specifications on proposed procurements where the Federal awarding 
agency or pass-through entity believes such review is needed to ensure that the item or service 
specified is the one being proposed for acquisition. This review generally will take place prior to 
the time the specification is incorporated into a solicitation document. However, if the 
Commission desires to have the review accomplished after a solicitation has been developed, the 
Federal awarding agency or pass-through entity may still review the specifications, with such 
review usually limited to the technical aspects of the proposed purchase. 

(b)  The Commission will make available upon request, for the Federal awarding agency or pass-
through entity pre-procurement review, procurement documents, such as requests for proposals 
or invitations for bids, or independent cost estimates, when: 

1) The Commission’s procurement procedures or operation fails to comply with the 
procurement standards in this part; 

2) The procurement is expected to exceed the Simplified Acquisition Threshold and is to be 
awarded without competition or only one bid or offer is received in response to a 
solicitation; 

3) The procurement, which is expected to exceed the Simplified Acquisition Threshold, 
specifies a “brand name” product; 

4) The proposed contract is more than the Simplified Acquisition Threshold and is to be 
awarded to other than the apparent low bidder under a sealed bid procurement; or 

5) A proposed contract modification changes the scope of a contract or increases the 
contract amount by more than the Simplified Acquisition Threshold. 
 

(c)   The Commission is exempt from the pre-procurement review in paragraph (b) of this 
section if the Federal awarding agency or pass-through entity determines that its procurement 
systems comply with the standards of this part. 
1) The Commission may request that its procurement system be reviewed by the Federal 

awarding agency or pass-through entity to determine whether its system meets these 
standards for its syst to be certified. Generally, these reviews must occur where there is 
continuous high-dollar funding, and third-party contracts are awarded on a regular basis;  

2) The Commission may self-certify its procurement system. Such self-certification must 
not limit the Federal awarding agency's right to survey the system. Under a self-
certification procedure, the Federal awarding agency may rely on written assurances from 
the Commission that it is complying with these standards. The Commission must cite 
specific policies, procedures, regulations, or standards as following these requirements 
and have its system available for review. 
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Bonding requirements (2CFR 200.326) 
For construction or facility improvement contracts or subcontracts exceeding the Simplified 
Acquisition Threshold, the Federal awarding agency or pass-through entity may accept the 
bonding policy and requirements of the Commission provided that the Federal awarding agency 
or pass-through entity has decided that the Federal interest is adequately protected. If such a 
determination has not been made, the minimum requirements must be as follows: 

(a)  A bid guarantee from each bidder equivalent to five percent of the bid price. The “bid 
guarantee” must consist of a firm commitment such as a bid bond, certified check, or other 
negotiable instrument accompanying a bid as assurance that the bidder will, upon acceptance of 
the bid, execute such contractual documents as may be required within the time specified. 

(b)  A performance bond on the part of the contractor for 100 percent of the contract price. A 
“performance bond” is one executed in connection with a contract to secure fulfillment of all the 
contractor's obligations under such contract. 

(c)  A payment bond on the part of the contractor for 100 percent of the contract price. A 
“payment bond” is one executed in connection with a contract to assure payment as required by 
law of all persons supplying labor and material in the execution of the work provided for in the 
contract. 

 

 

 

2 CFR 200, Subpart E – Cost Principles Attachment Follows as 
OMB Guidance Pages 135-176 
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OMB Guidance § 200.400 
 

POST-CLOSEOUT ADJUSTMENTS AND 
CONTINUING RESPONSIBILITIES 

§ 200.344   Post-closeout adjustments 
and continuing responsibilities. 

(a) The closeout of a Federal award 
does not affect any of the following: 

(1) The right of the Federal awarding 
agency or pass-through entity to dis- 
allow costs and recover funds on the 
basis of a later audit or other review. 
The Federal awarding agency or pass- 
through entity must make any cost 
disallowance determination and notify 
the non-Federal entity within the 
record retention period. 

(2) The obligation of the non-Federal 
entity to return any funds due as a re- 
sult of later refunds, corrections, or 
other transactions including final indi- 
rect cost rate adjustments. 

(3) Audit requirements in Subpart 
F—Audit Requirements of this part. 

(4) Property management and dis- 
position requirements in Subpart  D—  
Post  Federal  Award  Requirements  of  
this part, §§ 200.310 Insurance Coverage 
through 200.316 Property trust relation- 
ship. 

(5) Records retention as required in 
Subpart D—Post Federal Award Re- 
quirements of this part, §§ 200.333 Re- 
tention  requirements  for  records  
through 200.337 Restrictions on public 
access to records. 

(b) After closeout of the Federal 
award, a relationship created under the 
Federal award may be modified  or  
ended in whole or in part with the con- 
sent of the Federal awarding agency or 
pass-through entity and the non-Fed- 
eral entity, provided the responsibil- 
ities of the non-Federal entity referred  
to in paragraph (a) of this section, in- 
cluding those for property management 
as applicable, are considered and provi- 
sions made for continuing responsibil- 
ities of the non-Federal entity, as ap- 
propriate. 
[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75885, Dec. 19, 2014] 

COLLECTION OF AMOUNTS DUE 

§ 200.345 Collection of amounts due. 
(a) Any funds paid to the non-Federal 

entity in excess  of  the  amount  to  
which the non-Federal entity is finally 
determined to be entitled under the 

 
terms of the  Federal  award  constitute  
a debt to the Federal  Government.  If  
not paid within 90 calendar days after 
demand, the Federal awarding agency 
may reduce the debt by: 

(1) Making an administrative offset 
against other requests for reimburse- 
ments; 

(2) Withholding advance payments 
otherwise due to the non-Federal enti- 
ty; or 

(3) Other action permitted by Federal 
statute. 

(b) Except where otherwise provided 
by statutes or regulations, the Federal 
awarding agency  will  charge  interest 
on an overdue debt in accordance with 
the Federal Claims Collection Stand-  
ards (31 CFR parts 900 through 999). The 
date from which interest  is  computed  
is not extended by litigation or the  fil- 
ing of any form of appeal. 

 

Subpart E—Cost Principles 
GENERAL PROVISIONS 

§ 200.400 Policy guide. 

The application of these cost prin- 
ciples is based on the fundamental 
premises that: 

(a) The non-Federal entity is respon- 
sible for the efficient and effective ad- 
ministration of the Federal award 
through the application of sound man- 
agement practices. 

(b) The non-Federal entity assumes 
responsibility for administering Fed- 
eral funds in a manner consistent with 
underlying agreements, program objec- 
tives, and the terms and conditions of 
the Federal award. 

(c) The non-Federal entity, in rec- 
ognition of its own unique combination 
of staff, facilities, and experience, has 
the primary responsibility for employ- 
ing whatever form of sound organiza- 
tion and management techniques may 
be necessary in order to assure proper 
and efficient administration of the 
Federal award. 

(d) The application of these cost prin- 
ciples should require no significant 
changes in the internal accounting 
policies and practices of the non-Fed- 
eral entity. However, the accounting 
practices of  the  non-Federal  entity 
must be consistent with these cost 
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§ 200.401 

principles and support the accumula- 
tion of costs as required by the prin- 
ciples, and must provide for adequate 
documentation to support costs 
charged to the Federal award. 

(e) In reviewing, negotiating and ap- 
proving cost allocation  plans  or  indi-  
rect cost proposals, the  cognizant  agen-  
cy for indirect costs should generally 
assure that the non-Federal entity is 
applying these cost  accounting  prin- 
ciples  on  a  consistent   basis   during  
their review and negotiation of indirect 
cost proposals. Where wide variations 
exist in the treatment of  a  given  cost 
item by the non-Federal entity, the 
reasonableness and equity of such 
treatments should be  fully  considered. 
See § 200.56 Indirect (facilities & admin- 
istrative (F&A)) costs. 

(f) For non-Federal entities that edu- 
cate and engage students in research,  
the dual role of students as both train- 
ees and employees (including pre- and 
post-doctoral staff) contributing to the 
completion of Federal awards for re- 
search must be recognized in the appli- 
cation of these principles. 

(g) The non-Federal entity may not 
earn or keep any profit resulting from 
Federal financial assistance, unless ex- 
plicitly authorized by the terms and 
conditions of the Federal award.  See  
also § 200.307 Program income. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75885, Dec. 19, 2014] 

§ 200.401 Application. 
(a) General. These principles must be 

used in determining the allowable costs 
of work performed by the non-Federal 
entity under Federal awards. These 
principles also must be used by the 
non-Federal entity as a guide in the 
pricing of fixed-price contracts and 
subcontracts where costs are used in 
determining the appropriate price. The 
principles do not apply to: 

(1) Arrangements under which Fed- 
eral financing is in the form of loans, 
scholarships, fellowships, traineeships, 
or other fixed amounts based on such 
items as education allowance or pub- 
lished tuition rates and fees. 

(2) For IHEs, capitation awards, 
which are awards based on case counts 
or number of beneficiaries according to 
the terms and conditions of the Federal 
award. 
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(3) Fixed amount awards. See also 
Subpart A—Acronyms and Definitions, 
§§ 200.45 Fixed amount awards and 
200.201 Use of grant agreements (includ- 
ing fixed amount awards), cooperative 
agreements, and contracts. 

(4) Federal awards to hospitals (see 
Appendix IX to Part 200—Hospital Cost 
Principles). 

(5) Other awards under which the 
non-Federal entity is not required to 
account to the Federal Government for 
actual costs incurred. 

(b) Federal Contract. Where a Federal 
contract awarded to a non-Federal en- 
tity is subject to the Cost Accounting 
Standards (CAS), it incorporates the 
applicable CAS clauses, Standards, and 
CAS administration requirements per 
the 48 CFR Chapter 99 and 48 CFR part 
30 (FAR Part 30). CAS applies directly 
to the CAS-covered contract and the 
Cost Accounting Standards at 48 CFR 
parts 9904 or 9905 takes precedence over 
the cost principles in this Subpart E— 
Cost Principles of this part with re- 
spect to the allocation of costs. When a 
contract with a non-Federal entity is 
subject to full CAS coverage, the al- 
lowability of certain costs under the 
cost principles will be affected by the 
allocation provisions of the Cost Ac- 
counting Standards (e.g., CAS 414—48 
CFR 9904.414, Cost of Money as an Ele- 
ment of the Cost of Facilities Capital, 
and CAS 417—48 CFR 9904.417, Cost of 
Money as an Element of the Cost of 
Capital Assets Under Construction), 
apply rather the allowability provi- 
sions of § 200.449 Interest. In complying 
with those requirements, the non-Fed- 
eral entity’s application of cost ac- 
counting practices for estimating, ac- 
cumulating, and reporting costs for 
other Federal awards and other cost 
objectives under the CAS-covered con- 
tract still must be consistent with its 
cost accounting practices for the CAS- 
covered contracts. In all cases,  only  
one set of accounting records needs to 
be maintained for the allocation of 
costs by the non-Federal entity. 

(c) Exemptions. Some nonprofit orga- 
nizations, because of their size and na- 
ture of operations, can be considered to 
be similar to for-profit entities for pur- 
pose of applicability of cost principles. 
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Such nonprofit organizations must op- 
erate under Federal cost principles ap- 
plicable to  for-profit  entities  located  at  
48 CFR 31.2. A listing of these organiza- 
tions is contained in  Appendix  VIII  to 
Part 200—Nonprofit Organizations Ex- 
empted From Subpart  E—Cost  Prin- 
ciples of this part.  Other  organizations,  
as  approved  by  the  cognizant  agency  
for indirect costs, may be added  from  
time to time. 

BASIC CONSIDERATIONS 

§ 200.402    Composition of costs. 

Total cost. The total cost of a Federal 
award is the sum of the allowable di- 
rect and allocable indirect costs less 
any applicable credits. 

§ 200.403 Factors affecting allowability 
of costs. 

Except where otherwise  authorized 
by statute, costs must meet the fol- 
lowing general criteria in order to be 
allowable under Federal awards: 

(a) Be necessary and reasonable for 
the performance of the Federal award 
and be allocable thereto under these 
principles. 

(b) Conform to any limitations or ex- 
clusions set forth in these principles or 
in the Federal award as to types or 
amount of cost items. 

(c) Be consistent with policies and 
procedures that apply uniformly to 
both federally-financed and other ac- 
tivities of the non-Federal entity. 

(d) Be accorded consistent treatment. 
A cost may not be assigned to a Fed- 
eral award as a direct cost if any other 
cost incurred for the same purpose in 
like circumstances has been allocated 
to the Federal award as an indirect 
cost. 

(e) Be determined in accordance with 
generally accepted accounting prin- 
ciples (GAAP), except, for  state  and  
local governments and Indian tribes 
only, as otherwise provided for in this 
part. 

(f) Not be included as  a  cost  or  used  
to meet cost sharing or matching re- 
quirements of any other federally-fi- 
nanced  program  in  either   the   current 
or a prior period. See also § 200.306 Cost 
sharing or matching paragraph (b). 

(g) Be adequately documented. See 
also  §§ 200.300   Statutory  and  national 

 
policy requirements through 200.309 Pe- 
riod of performance of this part. 

§ 200.404 Reasonable costs. 

A cost is reasonable if, in its nature  
and amount, it does not exceed that 
which would be incurred by a prudent 
person under the circumstances pre- 
vailing at the time the decision was 
made to incur the cost. The question of 
reasonableness is particularly impor- 
tant when the non-Federal entity is 
predominantly federally-funded. In de- 
termining reasonableness of a given  
cost, consideration must be given to: 

(a) Whether the cost is of a type gen- 
erally recognized as ordinary and nec- 
essary for the operation of the non- 
Federal entity or the proper and effi- 
cient performance of  the  Federal 
award. 

(b) The restraints or requirements 
imposed by such factors as: sound busi- 
ness practices; arm’s-length bar-  
gaining;  Federal,  state,  local,   tribal, 
and other laws and regulations; and 
terms and conditions of the Federal 
award. 

(c) Market prices for comparable 
goods or services for the geographic 
area. 

(d) Whether the individuals con- 
cerned acted with prudence in the cir- 
cumstances considering their respon- 
sibilities to the non-Federal entity, its 
employees, where applicable its stu- 
dents or membership, the public at 
large, and the Federal Government. 

(e) Whether the non-Federal entity 
significantly deviates from its estab- 
lished practices and policies regarding 
the incurrence of costs, which may 
unjustifiably increase the Federal 
award’s cost. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75885, Dec. 19, 2014] 

 

§ 200.405 Allocable costs. 

(a) A cost is allocable to a particular 
Federal award or other cost objective if 
the goods or services involved are 
chargeable or assignable to that Fed- 
eral award or cost objective in accord- 
ance with relative benefits received. 
This standard is met if the cost: 

(1) Is incurred specifically for the 
Federal award; 
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(2) Benefits both the Federal award 
and other work of the non-Federal en- 
tity and can be distributed in propor- 
tions that may be approximated using 
reasonable methods; and 

(3) Is necessary to the overall oper- 
ation of the non-Federal entity and is 
assignable in part to the Federal award 
in accordance with the principles in 
this subpart. 

(b) All activities which benefit from 
the non-Federal entity’s indirect (F&A) 
cost, including unallowable activities 
and donated services by the non-Fed- 
eral entity or third parties, will receive 
an appropriate allocation of indirect 
costs. 

(c) Any cost allocable to a particular 
Federal award under the principles pro- 
vided for in this part may not be 
charged to other Federal awards to 
overcome fund deficiencies, to avoid re- 
strictions imposed by Federal statutes, 
regulations, or terms and conditions of 
the Federal awards, or for other rea- 
sons. However, this prohibition would 
not preclude the non-Federal entity 
from shifting costs that are allowable 
under two or more Federal awards in 
accordance with existing Federal stat- 
utes, regulations, or the terms and con- 
ditions of the Federal awards. 

(d) Direct cost allocation principles. 
If a cost benefits two or more projects 
or activities in proportions that can be 
determined without undue effort or 
cost, the cost must be allocated to the 
projects based on the proportional ben- 
efit. If a cost benefits two or more 
projects or activities in proportions 
that cannot be determined because of 
the interrelationship of the work in- 
volved, then, notwithstanding para- 
graph (c) of this section, the costs may 
be allocated or transferred to bene- 
fitted projects on any reasonable docu- 
mented basis. Where the purchase of 
equipment or other capital asset is spe- 
cifically authorized under a Federal 
award, the costs are assignable to the 
Federal award regardless of the use 
that may be made of the equipment or 
other capital asset involved when no 
longer needed for the purpose for which 
it   was   originally   required.   See  also 
§§ 200.310     Insurance     coverage  through 
200.316  Property  trust  relationship   and 
200.439 Equipment and other capital ex- 
penditures. 
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(e) If the contract is subject to CAS, 
costs must be allocated to the contract 
pursuant to the Cost Accounting 
Standards. To the extent that CAS is 
applicable, the allocation of costs in 
accordance with CAS takes precedence 
over the allocation provisions in this 
part. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75885, Dec. 19, 2014] 

 

§ 200.406 Applicable credits. 

(a) Applicable credits refer to those 
receipts or reduction-of-expenditure- 
type transactions that offset or reduce 
expense items allocable to the Federal 
award as direct or indirect (F&A) costs. 
Examples of such transactions are: pur- 
chase discounts, rebates or allowances, 
recoveries or indemnities on losses, in- 
surance refunds or rebates, and adjust- 
ments of overpayments or erroneous 
charges. To the extent that  such  cred-  
its accruing to or received by the non- 
Federal entity  relate  to  allowable  
costs, they must be credited to the 
Federal award either as a cost reduc- 
tion or cash refund, as appropriate. 

(b) In some instances, the amounts 
received from the Federal Government 
to finance activities or service oper- 
ations of the non-Federal entity should 
be treated as applicable credits. Spe- 
cifically, the concept of netting such 
credit items (including any amounts  
used to meet cost sharing or matching 
requirements) must be recognized in 
determining the rates or amounts to be 
charged to the Federal award. (See 
§§ 200.436 Depreciation and 200.468 Spe- 
cialized service facilities, for areas of 
potential application in the matter of 
Federal financing of activities.) 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75885, Dec. 19, 2014] 

 
§ 200.407 Prior written approval (prior 

approval). 

Under any given Federal award, the 
reasonableness and allocability of cer- 
tain items of costs may be difficult to 
determine. In order to avoid subse- 
quent disallowance or dispute based on 
unreasonableness  or  nonallocability, 
the non-Federal entity may seek the 
prior written approval of the cognizant 
agency for indirect costs or the Federal 
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awarding agency in advance of the in- 
currence of special or unusual costs. 
Prior written approval should include 
the timeframe or scope of the agree- 
ment. The absence of prior written ap- 
proval on any element of cost will not, 
in itself, affect the reasonableness or 
allocability of that element, unless  
prior approval is specifically required 
for allowability as described under cer- 
tain circumstances in the following 
sections of this part: 

(a) § 200.201 Use of grant agreements 
(including fixed amount awards), coop- 
erative agreements, and contracts, 
paragraph (b)(5); 

(b) § 200.306 Cost sharing or matching; 
(c) § 200.307 Program income; 
(d) § 200.308 Revision of budget and 

program plans; 
(e) § 200.311 Real property; 
(f) § 200.313 Equipment; 
(g) § 200.332 Fixed amount subawards; 
(h) § 200.413 Direct costs, paragraph 

(c); 
(i) § 200.430 Compensation—personal 

services, paragraph (h); 
(j) § 200.431 Compensation—fringe ben- 

efits; 
(k) § 200.438 Entertainment costs; 
(l) § 200.439 Equipment and other cap- 

ital expenditures; 
(m) § 200.440 Exchange rates; 
(n) § 200.441 Fines, penalties, damages 

and other settlements; 
(o) § 200.442 Fund raising and invest- 

ment management costs; 
(p) § 200.445 Goods or services for per- 

sonal use; 
(q) § 200.447 Insurance and indem- 

nification; 
(r) § 200.454 Memberships, subscrip- 

tions, and professional activity costs, 
paragraph (c); 

(s) § 200.455 Organization costs; 
(t) § 200.456 Participant support costs; 
(u) § 200.458 Pre-award costs; 
(v) § 200.462 Rearrangement and re- 

conversion costs; 
(w) § 200.467 Selling and marketing 

costs; 
(x) § 200.470 Taxes (including Value 

Added Tax); and 
(y) § 200.474 Travel costs. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75885, Dec. 19, 2014] 

 
§ 200.408 Limitation on allowance of 

costs. 

The Federal award may be subject to 
statutory requirements that limit the 
allowability of costs. When the max- 
imum amount allowable under a limi- 
tation is less than the total amount de- 
termined in accordance with the prin- 
ciples in this part, the amount not re- 
coverable under the Federal award may 
not be charged to the Federal award. 

§ 200.409 Special considerations. 

In addition to the basic consider- 
ations regarding the allowability of 
costs highlighted in this subtitle, other 
subtitles in this part describe special 
considerations and requirements appli- 
cable to states, local governments, In- 
dian tribes, and IHEs. In addition, cer- 
tain provisions among the items of cost 
in this subpart, are only applicable to 
certain types of non-Federal entities,  
as specified in the following sections: 

(a) Direct  and  Indirect  (F&A)  Costs  
(§§ 200.412 Classification of  costs  
through 200.415 Required certifications) 
of this subpart; 

(b) Special Considerations for States, 
Local Governments and Indian  Tribes  
(§§ 200.416 Cost allocation plans and in- 
direct cost proposals and 200.417 Inter- 
agency service) of this subpart; and 

(c) Special Considerations for Insti- 
tutions of Higher Education (§§ 200.418 
Costs incurred by states and local gov- 
ernments and 200.419 Cost accounting 
standards and disclosure statement) of 
this subpart. 

 
§ 200.410   Collection of unallowable 

costs. 

Payments made for  costs  determined  
to be unallowable by either the Federal 
awarding agency, cognizant agency for 
indirect costs, or pass-through entity, 
either as direct  or  indirect  costs,  must  
be refunded (including interest) to the 
Federal   Government   in   accordance 
with instructions  from  the  Federal 
agency that determined the costs are 
unallowable unless Federal statute or 
regulation directs otherwise. See also 
Subpart D—Post Federal Award Re- 
quirements of this part, §§ 200.300 Stat- 
utory and national policy requirements 
through 200.309 Period of performance. 
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§ 200.411 Adjustment of previously ne- 
gotiated indirect (F&A) cost rates 
containing unallowable costs. 

(a) Negotiated indirect (F&A) cost 
rates based on a proposal later found to 
have included costs that: 

(1) Are unallowable as specified by 
Federal statutes, regulations or  the 
terms and conditions of a Federal  
award; or 

(2) Are unallowable because they are 
not allocable to the Federal award(s), 
must be adjusted, or a refund must be 
made, in accordance with the require- 
ments of this section. These adjust- 
ments or refunds are designed to cor- 
rect the proposals used to establish the 
rates and do not constitute a reopening 
of the rate negotiation. The adjust- 
ments or refunds will be made regard- 
less of the type of rate negotiated (pre- 
determined, final, fixed, or  provi- 
sional). 

(b) For rates covering a future fiscal 
year of the non-Federal entity, the un- 
allowable costs will be removed from 
the indirect (F&A) cost pools and the 
rates appropriately adjusted. 

(c) For rates covering a past period, 
the Federal share of the unallowable 
costs will be computed for each year 
involved and a cash refund (including 
interest chargeable in accordance with 
applicable regulations) will be made to 
the Federal Government. If cash re- 
funds are made for past periods covered 
by provisional or fixed rates, appro- 
priate adjustments will be made when 
the rates are finalized to avoid dupli- 
cate recovery of the unallowable costs 
by the Federal Government. 

(d) For rates covering the current pe- 
riod, either a rate adjustment or a re- 
fund, as described in paragraphs (b) and 
(c) of this section, must be required by 
the cognizant agency for indirect costs. 
The choice of method must be at the 
discretion of the cognizant agency for 
indirect costs, based on its judgment as 
to which method would be most prac- 
tical. 

(e) The amount or proportion of unal- 
lowable costs included in each year’s 
rate will be assumed to be the same as 
the amount or proportion of unallow- 
able costs included in the base year 
proposal used to establish the rate. 
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DIRECT AND INDIRECT (F&A) COSTS 

§ 200.412 Classification of costs. 

There is no universal rule for 
classifying certain costs as either  di-  
rect or indirect (F&A) under every ac- 
counting system. A cost may be direct 
with respect to some specific service or 
function, but indirect with  respect  to  
the Federal award or other final cost 
objective.  Therefore,  it  is  essential  
that each item of cost incurred for the 
same purpose be  treated  consistently  
in like circumstances either as a direct  
or an indirect (F&A) cost in order to 
avoid possible double-charging of Fed- 
eral awards. Guidelines for determining 
direct and indirect (F&A) costs charged 
to Federal awards are provided in this 
subpart. 

§ 200.413 Direct costs. 

(a) General. Direct costs are those 
costs that can be identified specifically 
with a particular final cost objective, 
such as a Federal award, or other inter- 
nally or externally funded activity, or 
that can be directly assigned to such 
activities relatively easily with a high 
degree of accuracy. Costs incurred for 
the same purpose in like circumstances 
must be treated consistently as either 
direct or indirect (F&A) costs. See also 
§ 200.405 Allocable costs. 

(b) Application to Federal awards. 
Identification with the Federal award 
rather than the nature of the goods and 
services involved is the determining 
factor in distinguishing direct from in- 
direct (F&A) costs of Federal awards. 
Typical costs charged directly to a 
Federal award are the compensation of 
employees who work on that award, 
their related fringe benefit costs, the 
costs of materials and other items of 
expense incurred for the Federal award. 
If directly related to a specific award, 
certain costs that otherwise would be 
treated as indirect costs may also in- 
clude extraordinary utility consump- 
tion, the cost of materials supplied 
from stock or services rendered by spe- 
cialized facilities or other institutional 
service operations. 

(c) The salaries of administrative and 
clerical staff should normally be treat- 
ed as indirect (F&A) costs. Direct 
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charging of these costs may be appro- 
priate only if all of the following condi- 
tions are met: 

(1) Administrative or clerical serv- 
ices are integral to a project or activ- 
ity; 

(2) Individuals involved can be spe- 
cifically identified with the project or 
activity; 

(3) Such costs are explicitly  included  
in the budget or have the prior written 
approval of the Federal awarding agen- 
cy; and 

(4) The costs are not also recovered 
as indirect costs. 

(d) Minor items. Any direct cost of 
minor amount may be treated as an in- 
direct (F&A) cost for reasons of practi- 
cality where such accounting treat- 
ment for that item of cost is consist- 
ently applied to all Federal and non- 
Federal cost objectives. 

(e) The costs of certain activities are 
not allowable as charges to Federal 
awards. However, even though these 
costs are unallowable for purposes of 
computing charges to Federal awards, 
they nonetheless must be treated as di- 
rect costs for purposes of determining 
indirect (F&A) cost rates and be allo- 
cated their equitable share of the non- 
Federal entity’s indirect costs if they 
represent activities which: 

(1) Include the salaries of personnel, 
(2) Occupy space, and 
(3) Benefit from the non-Federal enti- 

ty’s indirect (F&A) costs. 
(f) For nonprofit organizations, the 

costs of activities performed by the 
non-Federal entity primarily as a serv- 
ice to members, clients, or the general 
public when significant and necessary 
to the non-Federal entity’s mission 
must be treated as direct costs whether 
or not allowable, and be allocated an 
equitable share of indirect (F&A) costs. 
Some examples of these types of activi- 
ties include: 

(1) Maintenance of membership rolls, 
subscriptions, publications, and related 
functions. See also § 200.454 Member- 
ships, subscriptions, and professional 
activity costs. 

(2) Providing services and informa- 
tion to members, legislative or admin- 
istrative bodies, or the public. See also 
§§ 200.454 Memberships, subscriptions, 
and professional activity costs and 
200.450 Lobbying. 

 
(3) Promotion, lobbying, and other 

forms of public relations. See also 
§§ 200.421 Advertising and public rela- 
tions and 200.450 Lobbying. 

(4) Conferences except those held to 
conduct the general administration of 
the non-Federal entity. See also 
§ 200.432 Conferences. 

(5) Maintenance, protection, and in- 
vestment of special funds not used in 
operation  of  the   non-Federal   entity.  
See also § 200.442 Fund raising and in- 
vestment management costs. 

(6) Administration of  group  benefits  
on behalf of members or clients, in- 
cluding life and hospital insurance, an- 
nuity  or  retirement  plans,  and  finan-  
cial aid. See also § 200.431 Compensa- 
tion—fringe benefits. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75885, Dec. 19, 2014] 

§ 200.414 Indirect (F&A) costs. 
(a) Facilities and Administration Classi- 

fication. For major IHEs and major 
nonprofit organizations, indirect (F&A) 
costs must be classified within two 
broad categories:  ‘‘Facilities’’ and 
‘‘Administration.’’ ‘‘Facilities’’ is de- 
fined as depreciation on buildings, 
equipment and capital improvement, 
interest on debt associated with cer- 
tain buildings, equipment and capital 
improvements, and operations and 
maintenance expenses. ‘‘Administra- 
tion’’ is defined as general administra- 
tion and general expenses such as the 
director’s office, accounting, personnel 
and all other types of expenditures not 
listed specifically under one of the sub- 
categories of ‘‘Facilities’’ (including 
cross allocations from other pools, 
where applicable). For nonprofit orga- 
nizations, library expenses are included 
in the ‘‘Administration’’ category; for 
institutions of higher education, they 
are included in the ‘‘Facilities’’ cat- 
egory. Major IHEs are defined as those 
required to use the Standard Format 
for Submission as noted in Appendix III 
to Part 200—Indirect (F&A) Costs Iden- 
tification and Assignment, and Rate 
Determination for Institutions of High- 
er Education (IHEs) paragraph C. 11. 
Major  nonprofit organizations  are 
those which receive more than $10 mil- 
lion dollars in direct Federal funding. 
(b) Diversity of nonprofit organizations. 

Because of the diverse characteristics 
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and accounting practices of nonprofit 
organizations, it is not possible to 
specify the types of cost which may be 
classified as indirect (F&A) cost in all 
situations. Identification with a Fed- 
eral award rather than the nature of 
the goods and services involved is the 
determining factor in distinguishing 
direct from indirect (F&A) costs of 
Federal awards. However, typical ex- 
amples of indirect (F&A) cost for many 
nonprofit organizations may include 
depreciation on buildings and equip- 
ment, the costs of operating and main- 
taining facilities, and general adminis- 
tration and general expenses, such as 
the salaries and expenses of executive 
officers, personnel administration, and 
accounting. 

(c) Federal Agency Acceptance of Nego- 
tiated Indirect Cost Rates. (See also 
§ 200.306 Cost sharing or matching.) 

(1) The negotiated rates must be ac- 
cepted by all Federal awarding agen- 
cies. A Federal awarding agency  may  
use a rate different from the negotiated 
rate for a class of Federal awards or a 
single Federal award only when re- 
quired by Federal statute or  regula- 
tion, or when approved by a Federal 
awarding agency head or  delegate  
based on documented justification as 
described in paragraph (c)(3) of this 
section. 

(2) The Federal awarding agency head 
or delegate must notify OMB of any ap- 
proved deviations. 

(3) The Federal awarding agency 
must implement, and make publicly 
available, the policies, procedures and 
general decision making criteria that 
their programs will follow to seek and 
justify deviations from negotiated 
rates. 

(4) As required under § 200.203 Notices 
of funding opportunities, the Federal 
awarding agency must include in the 
notice of funding opportunity the poli- 
cies relating to indirect cost rate reim- 
bursement, matching, or cost share as 
approved under paragraph (e)(1) of this 
section. As appropriate, the Federal 
agency should  incorporate  discussion 
of these policies into Federal awarding 
agency outreach activities with non- 
Federal entities prior  to  the  posting  of 
a notice of funding opportunity. 

(d) Pass-through  entities  are  subject  
to the requirements in § 200.331 Re- 
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quirements for pass-through entities, 
paragraph (a)(4). 

(e) Requirements for development 
and submission of indirect (F&A) cost 
rate proposals and  cost  allocation  
plans are contained in Appendices III– 
VII and Appendix IX as follows: 

(1) Appendix III to Part 200—Indirect 
(F&A) Costs Identification and Assign- 
ment, and Rate Determination for In- 
stitutions of Higher Education (IHEs); 

(2) Appendix IV to Part 200—Indirect 
(F&A) Costs Identification and Assign- 
ment, and Rate Determination for Non- 
profit Organizations; 

(3) Appendix V to Part 200—State/ 
Local Governmentwide Central Service 
Cost Allocation Plans; 

(4) Appendix VI to Part 200—Public 
Assistance Cost Allocation Plans; 

(5) Appendix VII to Part 200—States 
and Local  Government  and  Indian  
Tribe Indirect Cost Proposals; and 

(6) Appendix IX to Part 200—Hospital 
Cost Principles. 

(f) In addition to the procedures out- 
lined in the appendices in paragraph (e) 
of this section, any non-Federal entity 
that has never received a negotiated 
indirect cost rate, except for those non- 
Federal entities described in Appendix 
VII to Part 200—States and Local Gov- 
ernment and Indian Tribe Indirect Cost 
Proposals, paragraph D.1.b,  may  elect  
to charge a de minimis rate of 10% of 
modified total direct costs (MTDC) 
which may be used indefinitely. As de- 
scribed in § 200.403 Factors affecting al- 
lowability of costs, costs must be con- 
sistently charged as either indirect or 
direct costs, but may not be double 
charged or inconsistently charged as 
both. If chosen, this methodology once 
elected must be used  consistently  for  
all Federal awards until such time as a 
non-Federal entity chooses to nego-  
tiate for a rate, which the non-Federal 
entity may apply to do at any time. 

(g) Any non-Federal entity that has a 
current federally negotiated indirect  
cost rate may apply for a one-time ex- 
tension of the rates in that  agreement 
for a period of up to four years. This 
extension will be subject to the review 
and approval of the cognizant agency  
for indirect costs. If an extension is 
granted the  non-Federal  entity  may  
not request a rate review until the ex- 
tension period ends. At the end of the 
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4- year extension, the non-Federal enti- 
ty must re-apply to negotiate a rate. 
Subsequent one-time extensions (up to 
four years) are permitted if a renegoti- 
ation is completed between each exten- 
sion request. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75886, Dec. 19, 2014] 

§ 200.415   Required certifications. 
Required certifications include: 
(a) To assure that expenditures are 

proper and in accordance with the 
terms and conditions of the Federal 
award and approved project budgets, 
the annual and final fiscal reports or 
vouchers requesting payment under the 
agreements must include a certifi- 
cation, signed by an official who is au- 
thorized to legally bind the non-Fed- 
eral entity, which reads as follows: ‘‘By 
signing this report, I certify to the best 
of my knowledge and belief that the re- 
port is true, complete, and accurate, 
and the expenditures, disbursements 
and cash receipts are for the purposes 
and objectives set forth in the terms 
and conditions of the Federal award. I 
am aware that any false, fictitious, or 
fraudulent information, or the omis- 
sion of any material fact, may subject 
me to criminal, civil or administrative 
penalties for fraud, false statements, 
false claims or otherwise. (U.S. Code 
Title 18, Section 1001 and Title 31, Sec- 
tions 3729–3730 and 3801–3812).’’ 

(b) Certification of cost allocation 
plan or indirect (F&A) cost rate pro- 
posal. Each cost allocation plan or in- 
direct (F&A) cost rate proposal must 
comply with the following: 

(1) A proposal to establish a cost allo- 
cation plan or an indirect (F&A) cost 
rate, whether submitted to a Federal 
cognizant agency for indirect costs or 
maintained on file by the non-Federal 
entity, must be certified by the non- 
Federal entity using the Certificate of 
Cost Allocation Plan or Certificate of 
Indirect Costs as set forth in Appen- 
dices III through VII, and Appendix IX. 
The certificate must be signed on be- 
half of the non-Federal entity by an in- 
dividual at a level no lower than vice 
president or chief financial officer of 
the non-Federal entity  that  submits 
the proposal. 

(2) Unless the non-Federal entity has 
elected the option under § 200.414 Indi- 

 
rect (F&A) costs, paragraph (f), the 
Federal Government may either dis- 
allow all indirect (F&A) costs or uni- 
laterally establish such a plan or rate 
when the non-Federal entity fails to 
submit a certified proposal for estab- 
lishing such a plan or rate in accord- 
ance with the requirements. Such a 
plan or rate may be based upon audited 
historical data or such other data that 
have been furnished to the cognizant 
agency for indirect costs and for which 
it can be demonstrated that all unal- 
lowable costs have been excluded. 
When a cost allocation plan or indirect 
cost rate is unilaterally established by 
the Federal Government because the 
non-Federal entity failed to submit a 
certified proposal, the plan or rate es- 
tablished will be set to ensure that po- 
tentially unallowable costs will not be 
reimbursed. 

(c) Certifications by non-profit orga- 
nizations as appropriate that they did 
not meet the definition of a major non- 
profit organization as defined in 
§ 200.414 Indirect (F&A) costs, para- 
graph (a). 

(d) See also § 200.450 Lobbying for an- 
other required certification. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75886, Dec. 19, 2014] 

SPECIAL CONSIDERATIONS FOR STATES, 
LOCAL GOVERNMENTS AND INDIAN 
TRIBES 

§ 200.416 Cost allocation plans and in- 
direct cost proposals. 

(a) For states, local governments and 
Indian tribes, certain services, such as 
motor pools, computer centers, pur- 
chasing, accounting, etc., are provided 
to operating agencies on a centralized 
basis. Since Federal awards are per- 
formed within the individual operating 
agencies, there needs to be a process 
whereby these central service costs can 
be identified and assigned to benefitted 
activities on a reasonable and con- 
sistent basis. The central service cost 
allocation plan provides that process. 

(b) Individual operating agencies 
(governmental department or agency), 
normally charge Federal awards for in- 
direct costs through an indirect  cost 
rate. A separate indirect cost rate(s) 
proposal for each operating agency is 
usually necessary to claim indirect 
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costs under Federal awards. Indirect 
costs include: 

(1) The indirect costs originating in 
each department or agency of the gov- 
ernmental unit carrying out Federal 
awards and 

(2) The costs of central governmental 
services distributed through the cen- 
tral service cost allocation plan  and 
not otherwise treated as direct costs. 

(c) The requirements for development 
and submission of cost allocation plans 
(for central service costs and public as- 
sistance programs) and indirect  cost 
rate proposals are contained in appen- 
dices IV, V and VI to this part. 

§ 200.417 Interagency service. 

The cost of services provided by one 
agency to another within the govern- 
mental unit may include allowable di- 
rect costs of the service plus a  pro- 
rated share of indirect costs. A stand-  
ard indirect  cost  allowance  equal  to 
ten percent of the direct  salary  and 
wage cost of providing the service (ex- 
cluding overtime, shift premiums, and 
fringe benefits) may be used in lieu of 
determining  the  actual  indirect   costs 
of the service. These services do not in- 
clude centralized services included in 
central service cost allocation plans as 
described in Appendix V to Part 200— 
State/Local Government and Indian 
Tribe-Wide Central Service Cost Allo- 
cation Plans. 

SPECIAL CONSIDERATIONS FOR 
INSTITUTIONS OF HIGHER EDUCATION 

 
§ 200.418 Costs incurred by states and 

local governments. 

Costs incurred or paid by a state or 
local government on behalf of its IHEs 
for fringe benefit programs, such as 
pension costs and FICA and any other 
costs specifically incurred on behalf of, 
and in direct benefit to, the IHEs, are 
allowable costs of  such  IHEs  whether  
or not these costs are recorded in the 
accounting records of the institutions, 
subject to the following: 

(a) The  costs  meet  the  requirements 
of §§ 200.402 Composition of costs 
through 200.411 Adjustment of pre- 
viously negotiated indirect (F&A) cost 
rates containing  unallowable  costs,  of  
this subpart; 

 
2 CFR Ch. II (1–1–17 Edition) 

(b) The costs are properly supported 
by approved cost allocation plans in ac- 
cordance with applicable Federal cost 
accounting principles in this part; and 

(c) The costs are not otherwise borne 
directly or indirectly by the Federal 
Government. 

§ 200.419 Cost accounting  standards 
and disclosure statement. 

(a) An IHE that receives aggregate 
Federal awards totaling $50 million or 
more in Federal awards subject to this  
part in its most recently  completed  fis-  
cal year must comply with the Cost 
Accounting Standards Board’s cost ac- 
counting standards located at 48 CFR 
9905.501, 9905.502, 9905.505, and 9905.506. 
CAS-covered contracts awarded to the 
IHEs are subject to the CAS require-  
ments at 48 CFR 9900 through 9999 and 
48 CFR part 30 (FAR Part 30). 

(b) Disclosure statement. An IHE that 
receives aggregate Federal awards to- 
taling $50 million or more subject  to  
this part during its most recently com- 
pleted fiscal year must disclose their  
cost accounting practices by filing a 
Disclosure Statement (DS–2), which is 
reproduced in Appendix III to Part 200—
Indirect (F&A) Costs Identifica- tion and 
Assignment, and Rate Deter- mination 
for Institutions of Higher Education 
(IHEs). With the approval of the 
cognizant agency for indirect costs, an 
IHE may meet the DS–2 submission by 
submitting the DS–2 for each busi- ness 
unit that received $50 million or more in 
Federal awards. 

(1) The DS–2 must be submitted to 
the cognizant agency for indirect costs 
with a copy to the IHE’s cognizant 
agency for audit. 

(2) An IHE is responsible for main- 
taining an accurate DS–2 and com- 
plying with disclosed cost accounting 
practices. An IHE must file amend- 
ments to the DS–2 to the cognizant 
agency for indirect costs six months in 
advance of a disclosed practice being 
changed to comply with a new or modi- 
fied standard, or when a practice is 
changed for other reasons. An IHE may 
proceed with implementing the change 
only if it has not been notified by the 
Federal cognizant agency for indirect 
costs that either a longer period will be 
needed for review or there are concerns 
with the potential change within the 
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six months period. Amendments of a DS–
2 may be submitted at any time. 
Resubmission of a complete, updated 
DS–2 is discouraged except when there 
are extensive changes to disclosed 
practices. 

(3) Cost and funding adjustments. Cost 
adjustments must be made by the cog- 
nizant agency for indirect costs if an 
IHE fails to comply with the cost poli- 
cies in this part or fails to consistently 
follow its established or disclosed cost 
accounting practices when estimating, 
accumulating or reporting the costs of 
Federal awards, and the aggregate cost 
impact on Federal awards is material. 
The cost adjustment must normally be 
made on an aggregate basis for all af- 
fected Federal awards through an ad- 
justment of the IHE’s future F&A costs 
rates or other means considered appro- 
priate by the cognizant agency for indi- 
rect costs. Under the terms of CAS cov- 
ered contracts, adjustments in the 
amount of funding provided may also 
be required when the estimated pro- 
posal costs were not determined in ac- 
cordance with established cost ac- 
counting practices. 

(4) Overpayments. Excess amounts 
paid in the aggregate by the Federal 
Government under Federal awards due 
to a noncompliant cost accounting 
practice used to estimate, accumulate,  
or report costs must be credited or re- 
funded, as deemed appropriate by the 
cognizant agency for indirect costs. In- 
terest applicable to the excess amounts 
paid in the aggregate during the period 
of noncompliance must also be deter- 
mined and collected in accordance with 
applicable Federal agency regulations. 

(5) Compliant cost accounting practice 
changes. Changes from one compliant 
cost accounting practice to another 
compliant practice that are approved 
by the cognizant agency for indirect 
costs may require cost adjustments if 
the change has a material effect on 
Federal awards and the changes are 
deemed appropriate by the cognizant 
agency for indirect costs. 

(6) Responsibilities. The cognizant 
agency for indirect cost must: 

(i) Determine cost adjustments for 
all Federal awards in the aggregate on 
behalf of the Federal Government. Ac- 
tions of the cognizant agency for indi- 
rect cost in making cost adjustment 

 
determinations must be coordinated 
with all affected Federal awarding 
agencies to the extent necessary. 

(ii) Prescribe guidelines and establish 
internal procedures to promptly deter- 
mine on behalf of the Federal Govern- 
ment that a DS–2 adequately discloses 
the  IHE’s  cost  accounting   practices 
and that the disclosed practices are 
compliant with applicable CAS and the 
requirements of this part. 

(iii) Distribute to all affected Federal 
awarding agencies any DS–2 determina- 
tion of adequacy or noncompliance. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75886, Dec. 19, 2014] 

 
GENERAL PROVISIONS FOR SELECTED 

ITEMS OF COST 
 

§ 200.420 Considerations for selected 
items of cost. 

This section provides principles to be 
applied in establishing the  allowability 
of certain items involved in deter- 
mining cost, in addition to the require- 
ments of Subtitle II. Basic Consider- 
ations of this subpart. These principles 
apply whether or not a particular item   
of cost is properly  treated  as  direct  
cost or indirect (F&A) cost. Failure to 
mention  a  particular  item  of  cost  is 
not intended to imply that it is either 
allowable or unallowable; rather, deter- 
mination as  to  allowability  in  each  
case should be based on the treatment 
provided for similar or related items of 
cost, and based on the principles de- 
scribed in §§ 200.402 Composition of 
costs through 200.411 Adjustment of 
previously negotiated indirect (F&A) 
cost rates  containing  unallowable  
costs. In case of a discrepancy between 
the provisions of a specific Federal 
award and the provisions below, the 
Federal award governs. Criteria out- 
lined in § 200.403 Factors affecting al- 
lowability of costs must be applied in 
determining allowability. See also 
§ 200.102 Exceptions. 

 
§ 200.421 Advertising and public rela- 

tions. 

(a) The term advertising costs means 
the costs of advertising media and cor- 
ollary administrative costs. Adver- 
tising media include magazines, news- 
papers, radio and television, direct 
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mail, exhibits, electronic or computer 
transmittals, and the like. 

(b) The only allowable advertising 
costs are those which are solely for: 

(1) The recruitment of personnel re- 
quired by the non-Federal entity for 
performance of a  Federal  award  (See  
also § 200.463 Recruiting costs); 

(2) The procurement of goods and 
services for the performance of a Fed- 
eral award; 

(3) The disposal of scrap or surplus 
materials acquired in the  performance 
of a Federal award except when non- 
Federal entities are reimbursed for dis- 
posal costs at a predetermined amount; 
or 

(4) Program outreach and other spe- 
cific purposes necessary to meet the re- 
quirements of the Federal award. 

(c) The term ‘‘public relations’’ in- 
cludes community relations and means 
those activities dedicated to maintain- 
ing the image of the non-Federal entity 
or maintaining or promoting under- 
standing and favorable relations with 
the community or public at large or 
any segment of the public. 

(d) The only allowable public rela- 
tions costs are: 

(1) Costs specifically required by the 
Federal award; 

(2) Costs of communicating with the 
public and press pertaining to specific 
activities or accomplishments which 
result from performance of the Federal 
award (these costs are considered nec- 
essary as part of the outreach effort for 
the Federal award); or 

(3) Costs of conducting general liai- 
son with news media and government 
public relations officers, to the extent 
that such activities are limited to com- 
munication and liaison necessary to 
keep the public informed on matters of 
public concern, such as notices of fund- 
ing opportunities, financial matters,  
etc. 

(e) Unallowable advertising and pub- 
lic relations costs include the fol- 
lowing: 

(1) All advertising and public rela- 
tions costs other than as specified in 
paragraphs (b) and (d) of this section; 

(2) Costs of meetings, conventions, 
convocations,  or  other  events  related 
to other activities  of  the  entity  (see 
also § 200.432 Conferences), including: 
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(i) Costs of displays, demonstrations, 
and exhibits; 

(ii) Costs of meeting rooms, hospi- 
tality suites, and other special facili- 
ties used in conjunction with shows 
and other special events; and 

(iii) Salaries and wages of employees 
engaged in setting up and displaying 
exhibits, making demonstrations, and 
providing briefings; 

(3) Costs of promotional items and 
memorabilia, including models, gifts, 
and souvenirs; 

(4) Costs of advertising and public re- 
lations designed solely to promote the 
non-Federal entity. 

§ 200.422 Advisory councils. 
Costs incurred by  advisory  councils  

or committees are unallowable unless 
authorized by statute, the Federal 
awarding agency or as an indirect cost 
where allocable to Federal awards. See 
§ 200.444 General costs of government, 
applicable to states, local governments 
and Indian tribes. 

§ 200.423 Alcoholic beverages. 
Costs of alcoholic beverages are unal- 

lowable. 

§ 200.424 Alumni/ae activities. 
Costs incurred by IHEs for, or in sup- 

port of, alumni/ae activities are unal- 
lowable. 

§ 200.425 Audit services. 
(a) A reasonably proportionate share 

of the costs of audits required by, and 
performed in accordance with, the Sin- 
gle Audit Act Amendments of 1996 (31 
U.S.C. 7501–7507), as implemented by re- 
quirements of this part, are allowable. 
However, the following audit costs are 
unallowable: 

(1) Any costs when audits required by 
the Single Audit Act and Subpart F— 
Audit Requirements of this part  have 
not been conducted or have been con- 
ducted but not in accordance  there- 
with; and 

(2) Any costs of auditing a non-Fed- 
eral entity that is exempted from hav- 
ing an audit conducted under the  Sin- 
gle Audit Act and Subpart F—Audit 
Requirements of this part because its 
expenditures under Federal awards are 
less than $750,000 during the non-Fed- 
eral entity’s fiscal year. 
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(b) The costs of a financial statement 
audit of a non-Federal entity that does 
not currently have a  Federal  award  
may be included in the indirect  cost 
pool for a cost allocation plan or indi- 
rect cost proposal. 

(c) Pass-through entities may charge 
Federal awards for the cost of agreed- 
upon-procedures engagements to mon- 
itor subrecipients (in accordance with 
Subpart D—Post Federal Award Re- 
quirements of this part, §§ 200.330 Sub- 
recipient and contractor determina- 
tions through 200.332 Fixed Amount 
Subawards) who are exempted from the 
requirements of the Single Audit  Act  
and Subpart F—Audit Requirements of 
this part. This cost is allowable only  if 
the agreed-upon-procedures engage- 
ments are: 

(1) Conducted in accordance with 
GAGAS attestation standards; 

(2) Paid for and arranged by the pass- 
through entity; and 

(3) Limited in scope to one or more of 
the following types of compliance re- 
quirements: activities allowed or 
unallowed; allowable costs/cost prin- 
ciples; eligibility; and reporting. 

§ 200.426 Bad debts. 

Bad debts (debts which have been de- 
termined to  be  uncollectable),  includ-  
ing losses (whether  actual  or  esti-  
mated) arising from uncollectable ac- 
counts and other claims, are  unallow- 
able. Related collection costs, and  re-  
lated  legal  costs,  arising  from  such  
debts after they  have  been  determined  
to be uncollectable are  also  unallow-  
able. See also § 200.428 Collections of 
improper payments. 

§ 200.427 Bonding costs. 

(a) Bonding costs arise when the Fed- 
eral awarding agency requires assur- 
ance against financial loss to itself or 
others by reason of  the  act  or  default  
of the non-Federal entity. They  arise 
also in instances where the non-Fed-  
eral entity requires similar assurance, 
including: bonds as bid, performance, 
payment, advance payment, infringe- 
ment, and fidelity bonds for employees 
and officials. 

(b) Costs of bonding required pursu- 
ant to the terms and conditions of the 
Federal award are allowable. 

 
(c) Costs of bonding required by the 

non-Federal entity in the general con- 
duct of its operations are allowable  as 
an indirect cost to the extent that such 
bonding is in accordance with sound 
business practice and the rates and pre- 
miums are reasonable under the cir- 
cumstances. 

 
§ 200.428 Collections of improper pay- 

ments. 

The costs incurred by a non-Federal 
entity to recover improper payments 
are allowable as either direct or indi- 
rect costs, as appropriate. Amounts 
collected may be used by the non-Fed- 
eral entity in accordance with cash 
management standards set forth in 
§ 200.305 Payment. 

 
§ 200.429 Commencement and convoca- 

tion costs. 

For IHEs, costs incurred for com- 
mencements and convocations are un- 
allowable, except as provided for in Ap- 
pendix III to Part 200—Indirect (F&A) 
Costs Identification and Assignment, 
and Rate Determination for Institu- 
tions of Higher Education (IHEs), para- 
graph (B)(9) Student Administration 
and Services, as student activity costs. 

 
§ 200.430 Compensation—personal 

services. 

(a) General. Compensation for per- 
sonal services includes all  remunera-  
tion, paid currently or accrued, for  
services of employees rendered  during 
the period of performance under the 
Federal award, including but not nec- 
essarily limited to wages and salaries. 
Compensation  for  personal   services  
may also include fringe benefits  which  
are addressed in § 200.431 Compensa- 
tion—fringe benefits. Costs of com- 
pensation are allowable  to  the  extent  
that they satisfy the specific require- 
ments of this part, and that the total 
compensation for  individual  employ-  
ees: 

(1) Is reasonable for the services ren- 
dered and conforms to the established 
written policy of the non-Federal enti- 
ty consistently applied to both Federal 
and non-Federal activities; 

(2) Follows an appointment made in 
accordance with a non-Federal entity’s 
laws and/or rules or written policies 
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and meets the requirements of Federal 
statute, where applicable; and 

(3) Is determined and supported as 
provided in paragraph (i) of this sec- 
tion, Standards for Documentation of 
Personnel Expenses, when applicable. 

(b) Reasonableness. Compensation for 
employees engaged in work on Federal 
awards will be considered reasonable to 
the extent  that  it  is  consistent  with 
that paid for similar work in other ac- 
tivities of the non-Federal entity. In  
cases where the kinds of employees re- 
quired for Federal awards are not found 
in the other activities of the non-Fed- 
eral entity, compensation will be con- 
sidered reasonable to the extent that it  
is comparable to that paid for similar 
work in the labor market in which the 
non-Federal entity competes for the  
kind of employees involved. 

(c) Professional activities outside the 
non-Federal entity. Unless an arrange- 
ment is specifically authorized by a 
Federal awarding agency, a non-Fed- 
eral entity must follow its written non- 
Federal entity-wide policies and prac- 
tices concerning the permissible extent 
of professional services that can be pro- 
vided outside the non-Federal entity 
for non-organizational compensation. 
Where such non-Federal entity-wide 
written policies do not exist or do not 
adequately define the permissible ex- 
tent of consulting or other non-organi- 
zational activities  undertaken  for 
extra outside pay, the Federal Govern- 
ment may require that the effort of 
professional staff working on Federal 
awards be allocated between: 

(1) Non-Federal entity activities, and 
(2) Non-organizational professional 

activities. If the Federal awarding 
agency considers the extent of non-or- 
ganizational professional effort exces- 
sive or inconsistent with the conflicts- 
of-interest terms and conditions of the 
Federal award, appropriate arrange- 
ments governing compensation will be 
negotiated on a case-by-case basis. 

(d) Unallowable costs. (1) Costs which 
are unallowable under other sections of 
these principles must not be allowable 
under this section  solely  on  the  basis 
that they constitute personnel com- 
pensation. 

(2) The allowable compensation for 
certain employees is subject to a  ceil-  
ing in accordance with statute. For the 
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amount of the ceiling for cost-reim- 
bursement contracts, the covered com- 
pensation subject to the ceiling, the 
covered employees, and other relevant 
provisions, see 10 U.S.C. 2324(e)(1)(P), 
and  41  U.S.C. 1127  and  4304(a)(16). For 
other types of Federal awards, other 
statutory ceilings may apply. 

(e) Special considerations. Special con- 
siderations in determining allowability 
of compensation will be given to any 
change in a non-Federal entity’s com- 
pensation policy resulting in a substan- 
tial increase in its employees’ level of 
compensation (particularly when the 
change was concurrent with an in- 
crease in the ratio of Federal awards to 
other activities) or any change in the 
treatment of allowability of specific 
types of compensation due  to  changes 
in Federal policy. 

(f) Incentive compensation. Incentive 
compensation to employees based on 
cost reduction, or efficient perform- 
ance, suggestion awards, safety awards, 
etc., is allowable to the extent that the 
overall compensation is determined to 
be reasonable and such costs  are  paid 
or accrued pursuant to an agreement 
entered into in good faith between the 
non-Federal entity and the employees 
before the services were rendered, or 
pursuant to an established plan fol- 
lowed by the non-Federal entity so 
consistently as to imply, in effect, an 
agreement to make such payment. 

(g) Nonprofit organizations. For com- 
pensation to members of nonprofit or- 
ganizations, trustees, directors, associ- 
ates, officers, or the immediate fami- 
lies thereof, determination must be 
made that such compensation is rea- 
sonable for the actual personal services 
rendered rather than a distribution of 
earnings in excess of costs. This may 
include director’s and executive com- 
mittee member’s fees, incentive 
awards, allowances for off-site pay, in- 
centive pay, location allowances, hard- 
ship pay, and cost-of-living differen- 
tials. 

(h) Institutions of higher education 
(IHEs). (1) Certain conditions require 
special consideration and possible limi- 
tations in determining allowable per- 
sonnel compensation costs under Fed- 
eral awards. Among  such  conditions  
are the following: 
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(i) Allowable activities. Charges to 
Federal awards may include reasonable 
amounts  for   activities   contributing 
and directly related to work under an 
agreement, such as delivering special 
lectures about specific aspects of the 
ongoing activity, writing reports and 
articles, developing and maintaining 
protocols (human, animals, etc.), man- 
aging substances/chemicals, managing 
and securing project-specific data, co- 
ordinating research subjects, partici- 
pating in appropriate seminars, con- 
sulting with colleagues and graduate 
students, and attending meetings and 
conferences. 

(ii) Incidental activities. Incidental 
activities for which supplemental com- 
pensation is allowable under written 
institutional policy (at a rate not to 
exceed institutional base salary) need 
not be included in the records described 
in paragraph (i) of this section to di- 
rectly charge payments of incidental 
activities,  such  activities  must  either  
be specifically provided for in the Fed- 
eral award budget or receive prior writ- 
ten approval by the Federal awarding 
agency. 

(2) Salary basis. Charges for work per- 
formed on Federal awards by faculty 
members during the academic year are 
allowable at the IBS rate. Except as 
noted in paragraph (h)(1)(ii) of this sec- 
tion, in no event will charges to Fed- 
eral awards, irrespective of the basis of 
computation, exceed the proportionate 
share of the IBS for that period. This 
principle applies to all members of fac- 
ulty at an institution. IBS is defined as 
the annual compensation paid by an 
IHE for an individual’s appointment, 
whether that individual’s time is spent 
on research, instruction, administra- 
tion, or other activities. IBS excludes 
any income that an individual earns 
outside of duties performed for the 
IHE. Unless there is prior approval by 
the Federal awarding agency, charges 
of a faculty member’s salary to a Fed- 
eral award must not exceed the propor- 
tionate share of the IBS for the period 
during which the faculty member 
worked on the award. 

(3) Intra-Institution of Higher Edu- 
cation (IHE) consulting. Intra-IHE con- 
sulting by faculty is assumed to be un- 
dertaken as an IHE obligation  requir-  
ing no compensation in addition to 

 
IBS. However, in unusual cases where 
consultation is across departmental 
lines or involves a separate or remote 
operation, and the work performed by 
the faculty member is in addition  to  
his or her regular responsibilities, any 
charges for such work representing ad- 
ditional compensation above IBS are 
allowable provided that such con- 
sulting arrangements are specifically 
provided for in the Federal award or 
approved in writing by the Federal 
awarding agency. 

(4) Extra Service Pay normally rep- 
resents overload compensation, subject 
to institutional compensation policies 
for services above and beyond IBS. 
Where extra service pay is a result of 
Intra-IHE consulting, it is subject  to  
the same requirements of paragraph (b) 
above. It is allowable if all of the fol- 
lowing conditions are met: 

(i) The non-Federal entity estab- 
lishes consistent written policies which 
apply uniformly to all faculty mem- 
bers, not just those working on Federal 
awards. 

(ii) The non-Federal entity estab- 
lishes a consistent written definition of 
work covered by IBS which is specific 
enough to determine conclusively when 
work beyond that level has occurred. 
This may be described in appointment 
letters or other documentations. 

(iii) The supplementation amount 
paid is commensurate  with  the  IBS  
rate of pay and the amount of addi- 
tional work performed. See paragraph 
(h)(2) of this section. 

(iv) The salaries, as supplemented,  
fall  within  the  salary  structure  and  
pay ranges established by and docu- 
mented in writing or otherwise applica- 
ble to the non-Federal entity. 

(v) The total salaries charged to Fed- 
eral awards including extra service pay 
are subject to the Standards of Docu- 
mentation as described in paragraph (i) 
of this section. 
(5) Periods outside the academic year. 

(i) Except as specified for teaching ac- 
tivity in paragraph (h)(5)(ii) of this sec- 
tion, charges for work performed by 
faculty members on Federal awards 
during periods not included in the base 
salary period will be at a rate not in 
excess of the IBS. 
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(ii) Charges for teaching activities 
performed by faculty members on Fed- 
eral awards during periods not included 
in IBS period will be based on the nor- 
mal written policy of the IHE  gov-  
erning compensation to faculty mem- 
bers for teaching assignments during 
such periods. 

(6) Part-time faculty. Charges for work 
performed on Federal awards by fac- 
ulty members having only part-time 
appointments will be determined at a 
rate not in  excess  of  that  regularly  
paid for part-time assignments. 

(7) Sabbatical leave costs. Rules for 
sabbatical leave are as follow: 

(i) Costs of leaves of absence by em- 
ployees for performance of graduate 
work or sabbatical study, travel, or re- 
search are allowable provided the IHE 
has a uniform written policy on sab- 
batical leave for persons engaged in in- 
struction and persons engaged in re- 
search. Such costs will be allocated  on 
an equitable basis among all related 
activities of the IHE. 

(ii) Where sabbatical leave is in- 
cluded in fringe benefits for which  a  
cost is determined for assessment as a 
direct charge, the aggregate amount of 
such assessments  applicable  to  all  
work of the institution during the base 
period must be reasonable  in  relation  
to the  IHE’s  actual  experience  under 
its sabbatical leave policy. 

(8) Salary rates for non-faculty mem- 
bers. Non-faculty full-time professional 
personnel may also earn ‘‘extra service 
pay’’ in accordance with the non-Fed- 
eral entity’s written policy and con- 
sistent with paragraph (h)(1)(i) of this 
section. 

(i) Standards for Documentation of Per- 
sonnel Expenses (1) Charges to Federal 
awards for salaries and wages must be 
based on records that  accurately  re- 
flect the work  performed.  These  
records must: 

(i) Be supported by a system of inter- 
nal control which provides reasonable 
assurance that the charges are accu- 
rate, allowable, and properly allocated; 

(ii) Be incorporated into the official 
records of the non-Federal entity; 

(iii) Reasonably reflect the total ac- 
tivity for which the employee is com- 
pensated by  the  non-Federal  entity,  
not exceeding 100% of compensated ac- 
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tivities (for IHE, this per the IHE’s def- 
inition of IBS); 

(iv) Encompass both federally as- 
sisted and all other activities com- 
pensated by the non-Federal entity  on 
an integrated  basis,  but  may  include 
the use of subsidiary records as defined 
in the non-Federal entity’s written pol- 
icy; 

(v) Comply with the established ac- 
counting policies and practices of the 
non-Federal entity (See paragraph 
(h)(1)(ii) above for treatment of inci- 
dental work for IHEs.); and 

(vi) [Reserved] 
(vii) Support the distribution of the 

employee’s salary or wages among spe- 
cific activities or cost objectives if the 
employee works on more than one Fed- 
eral award; a Federal award and non- 
Federal award; an indirect cost activ- 
ity and a direct cost activity; two or 
more indirect activities which are allo- 
cated using different allocation bases; 
or an unallowable activity and a direct 
or indirect cost activity. 

(viii) Budget estimates (i.e., esti- 
mates determined before the services 
are performed) alone do not qualify as 
support for charges to Federal awards, 
but may be used for interim accounting 
purposes, provided that: 

(A) The system for establishing the 
estimates produces reasonable approxi- 
mations of the activity actually per- 
formed; 

(B) Significant changes in the cor- 
responding work activity (as defined by 
the non-Federal entity’s written poli- 
cies) are identified and entered into the 
records in a timely manner. Short term 
(such as one or two months) fluctua- 
tion between workload categories need 
not be considered as long as the dis- 
tribution of salaries and wages is rea- 
sonable over the longer term; and 

(C) The non-Federal entity’s system 
of internal controls includes processes 
to review after-the-fact interim  
charges made to a Federal awards 
based on budget estimates. All nec- 
essary adjustment must be made such 
that the final amount charged to the 
Federal award is accurate, allowable, 
and properly allocated. 

(ix) Because practices vary as to the 
activity constituting a full workload 
(for IHEs, IBS), records may reflect 
categories of activities expressed as a 
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percentage distribution of total activi- 
ties. 

(x) It is recognized that teaching, re- 
search, service, and administration are 
often inextricably intermingled in an 
academic setting. When recording sala- 
ries and wages charged to Federal 
awards for IHEs, a precise assessment 
of factors that contribute to costs is 
therefore not always feasible, nor is it 
expected. 

(2) For records which meet the stand- 
ards required in paragraph (i)(1) of this 
section, the non-Federal entity will not 
be required to provide additional sup- 
port or documentation for the work 
performed, other than that referenced 
in paragraph (i)(3) of this section. 

(3) In accordance with Department of 
Labor regulations  implementing  the 
Fair Labor Standards Act (FLSA)  (29  
CFR part 516), charges for the salaries 
and wages of nonexempt employees, in 
addition to the supporting documenta- 
tion described in  this  section,  must  
also be supported by records indicating 
the total number of hours worked each 
day. 

(4) Salaries and wages of employees 
used in meeting cost sharing or match- 
ing requirements on Federal awards 
must be supported in the same manner 
as salaries and wages claimed for reim- 
bursement from Federal awards. 

(5) For states, local governments and 
Indian tribes, substitute processes or 
systems for allocating salaries and 
wages to Federal awards may be used 
in place of or in addition to the records 
described in paragraph (1) if approved 
by the cognizant agency for indirect 
cost. Such systems may include,  but 
are not limited to, random moment 
sampling, ‘‘rolling’’ time studies, case 
counts, or other quantifiable measures 
of work performed. 

(i) Substitute systems which use 
sampling methods (primarily for Tem- 
porary Assistance for Needy Families 
(TANF), the Supplemental Nutrition 
Assistance Program (SNAP), Medicaid, 
and other public assistance programs) 
must meet acceptable statistical sam- 
pling standards including: 

(A) The sampling universe must in- 
clude all of the employees whose sala- 
ries and wages are  to  be  allocated  
based on sample results except as pro- 

 
vided in paragraph (i)(5)(iii) of this sec- 
tion; 

(B) The entire time period involved 
must be covered by the sample; and 

(C) The results must be statistically 
valid and applied to the period being 
sampled. 

(ii) Allocating charges for the sam- 
pled employees’ supervisors, clerical  
and support staffs, based on the results 
of the sampled employees, will be ac- 
ceptable. 

(iii) Less than full compliance with 
the statistical  sampling  standards  
noted in subsection (5)(i) may be ac- 
cepted by the cognizant agency for in- 
direct costs if it concludes that the 
amounts to be allocated to Federal 
awards will be minimal, or if it con- 
cludes that the system proposed by the 
non-Federal entity will result in lower 
costs to Federal awards than a system 
which complies with the standards. 

(6) Cognizant agencies for indirect 
costs are encouraged to approve alter- 
native proposals based on  outcomes  
and milestones for program perform- 
ance where these are clearly docu- 
mented. Where approved by the Federal 
cognizant agency for indirect costs,  
these plans are acceptable as an alter- 
native to the requirements of para- 
graph (i)(1) of this section. 

(7) For Federal awards of similar pur- 
pose activity or instances of approved 
blended funding, a non-Federal entity 
may submit performance plans that in- 
corporate funds from multiple Federal 
awards and account for their combined 
use based on performance-oriented 
metrics, provided that such plans are 
approved in advance by all involved 
Federal awarding agencies. In these in- 
stances, the non-Federal entity must 
submit a request for waiver of the re- 
quirements based on documentation  
that describes the method of charging 
costs, relates the charging of  costs  to  
the specific activity  that  is  applicable  
to all fund sources, and is based on 
quantifiable  measures  of  the   activity 
in relation to time charged. 

(8) For a non-Federal  entity  where 
the records do not meet the standards 
described in this section, the Federal 
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Government may require personnel ac- 
tivity reports, including prescribed cer- 
tifications, or equivalent documenta- 
tion that support the records as re- 
quired in this section. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75886, Dec. 19, 2014] 

 
§ 200.431 Compensation—fringe bene- 

fits. 
(a) Fringe benefits are allowances 

and services provided by employers to 
their employees as compensation in ad- 
dition to regular salaries and wages. 
Fringe benefits include, but are not 
limited to, the costs of leave (vacation, 
family-related, sick or military), em- 
ployee insurance, pensions, and unem- 
ployment benefit plans. Except as pro- 
vided elsewhere in these principles, the 
costs of fringe benefits are allowable 
provided that the benefits are reason- 
able and are required by law, non-Fed- 
eral entity-employee agreement, or an 
established policy of the non-Federal 
entity. 

(b) Leave. The cost of fringe benefits 
in the form of regular compensation 
paid to employees during periods of au- 
thorized absences from the job, such as 
for annual leave, family-related leave, 
sick leave, holidays, court leave, mili- 
tary leave, administrative leave, and 
other similar benefits, are allowable if 
all of the following criteria are met: 

(1) They are provided under estab- 
lished written leave policies; 

(2) The costs are equitably allocated 
to all related activities, including Fed- 
eral awards; and, 

(3) The accounting basis (cash or ac- 
crual) selected for costing each type of 
leave is consistently followed by the 
non-Federal entity or specified group- 
ing of employees. 

(i) When a non-Federal entity uses 
the cash basis  of  accounting,  the  cost  
of leave is recognized in the period that 
the leave is taken and paid for. Pay- 
ments for unused leave when an em- 
ployee retires or terminates employ- 
ment are allowable in the year of pay- 
ment. 

(ii) The accrual basis may be only 
used for those types of leave for which 
a liability as defined by GAAP exists 
when the leave is earned. When a non- 
Federal entity uses the accrual basis of 
accounting, allowable leave costs are 
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the lesser of the amount accrued or 
funded. 

(c) The cost of fringe benefits in the 
form of employer contributions or ex- 
penses for social security;  employee  
life, health, unemployment, and work- 
er’s compensation insurance (except as 
indicated in § 200.447 Insurance and in- 
demnification); pension plan costs (see 
paragraph (i) of this section); and other 
similar benefits are allowable, provided 
such benefits are granted under estab- 
lished written policies. Such benefits, 
must be allocated to Federal  awards  
and all other activities in a manner 
consistent with the pattern of benefits 
attributable to the individuals or 
group(s) of employees whose salaries 
and wages are chargeable to such Fed- 
eral awards and other activities, and 
charged as direct or indirect costs in 
accordance with the non-Federal enti- 
ty’s accounting practices. 

(d) Fringe benefits may be  assigned  
to cost objectives by identifying spe- 
cific benefits to specific individual em- 
ployees or by allocating on the basis of 
entity-wide salaries and wages of the 
employees receiving the benefits. When 
the allocation method is used, separate 
allocations must be made to selective 
groupings of employees, unless the non-
Federal entity demonstrates that costs in 
relationship to salaries and wages do not 
differ significantly for different groups of 
employees. 

(e) Insurance. See also § 200.447 Insur- 
ance and indemnification, paragraphs 
(d)(1) and (2). 

(1) Provisions for a reserve under a 
self-insurance program for unemploy- 
ment compensation or workers’ com- 
pensation are allowable to the extent 
that the provisions represent reason- 
able estimates of the liabilities  for  
such compensation, and the types of 
coverage, extent of coverage, and rates 
and premiums would have been allow- 
able had insurance been purchased to 
cover the risks. However, provisions for 
self-insured liabilities which do not be- 
come payable for more than one year 
after the provision is made must not 
exceed the present value of the liabil- 
ity. 

(2) Costs of insurance on the lives of 
trustees, officers, or other employees 
holding positions of similar responsi- 
bility are allowable only to the extent 
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that the insurance represents addi- 
tional compensation. The costs of such 
insurance when the non-Federal entity 
is named as beneficiary are unallow- 
able. 

(3) Actual claims paid to or on behalf 
of employees or former employees for 
workers’ compensation, unemployment 
compensation, severance pay, and simi- 
lar employee benefits (e.g., post-retire- 
ment health benefits), are allowable in 
the year of payment provided that the 
non-Federal entity follows a consistent 
costing policy. 

(f) Automobiles. That portion of auto- 
mobile costs furnished by the entity 
that relates to personal use by employ- 
ees (including transportation to and 
from work) is unallowable as fringe 
benefit or indirect (F&A) costs regard- 
less of whether the cost is reported as 
taxable income to the employees. 

(g) Pension Plan Costs. Pension plan 
costs which are incurred in accordance 
with the established policies of the non-
Federal entity are allowable, pro- vided 
that: 

(1) Such policies meet the test of rea- 
sonableness. 

(2) The methods of cost allocation are 
not discriminatory. 

(3) For entities using accrual based 
accounting, the cost assigned to each 
fiscal year is determined in accordance 
with GAAP. 

(4) The costs assigned to a given  fis- 
cal year are funded for all plan partici- 
pants within six months  after  the  end  
of that year. However, increases to nor- 
mal and past service pension costs 
caused by a delay in funding the actu- 
arial liability beyond 30 calendar days 
after each quarter of the year to which 
such costs are assignable are unallow- 
able. Non-Federal entity may elect to 
follow the ‘‘Cost Accounting  Standard  
for Composition and Measurement of 
Pension Costs’’ (48 CFR 9904.412). 

(5) Pension plan termination insur- 
ance premiums paid pursuant to the 
Employee Retirement Income Security 
Act (ERISA) of 1974 (29 U.S.C. 1301–1461) 
are allowable. Late payment charges  
on such premiums are unallowable. Ex- 
cise taxes on accumulated funding defi- 
ciencies and other penalties imposed 
under ERISA are unallowable. 

(6) Pension plan costs may be com- 
puted using a pay-as-you-go method or 

 
an acceptable actuarial cost method in 
accordance with established written 
policies of the non-Federal entity. 

(i) For pension plans financed on a 
pay-as-you-go method, allowable costs 
will be limited to those representing 
actual payments to retirees or their 
beneficiaries. 

(ii) Pension costs calculated using an 
actuarial cost-based method recognized 
by GAAP are allowable for a given fis- 
cal year if they are funded for  that  
year within six months after the end of 
that year. Costs funded after the six 
month period (or a later period agreed 
to by the cognizant agency for indirect 
costs) are allowable in the year funded. 
The cognizant agency for indirect costs 
may agree to an extension of the six 
month period if an appropriate adjust- 
ment is made to compensate for the 
timing of the charges to the Federal 
Government and related Federal reim- 
bursement and the non-Federal enti- 
ty’s contribution to the pension fund. 
Adjustments may be made by cash re- 
fund or other equitable procedures to 
compensate the Federal Government 
for the time value of Federal reim- 
bursements in excess of contributions 
to the pension fund. 

(iii) Amounts funded by the non-Fed- 
eral entity in excess of the actuarially 
determined amount for a fiscal year 
may be used as the non-Federal enti- 
ty’s contribution in future periods. 

(iv) When a non-Federal entity con- 
verts to an acceptable actuarial cost 
method, as defined by GAAP, and funds 
pension costs in accordance with this 
method, the unfunded liability at the 
time of conversion is allowable if am- 
ortized over a period of years in accord- 
ance with GAAP. 

(v) The Federal Government must re- 
ceive an equitable share of any pre- 
viously allowed pension costs (includ- 
ing earnings thereon) which revert or 
inure to the non-Federal entity in the 
form of a refund, withdrawal, or other 
credit. 

(h) Post-Retirement Health. Post-re- 
tirement health plans (PRHP) refers to 
costs of health insurance or health 
services not included in a pension plan 
covered by paragraph (g) of this section 
for retirees and their spouses, depend- 
ents, and  survivors.  PRHP  costs  may  
be computed using a pay-as-you-go 
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method or an acceptable actuarial cost 
method in accordance with established 
written policies of the non-Federal en- 
tity. 

(1) For PRHP financed on a pay-as- 
you-go method, allowable costs will be 
limited to those representing actual 
payments to retirees or their bene- 
ficiaries. 

(2) PRHP costs calculated using an 
actuarial cost method recognized by 
GAAP are allowable if they are funded 
for that year within six months after 
the end of that year. Costs funded after 
the six month period (or a later period 
agreed to by the cognizant agency) are 
allowable in the year funded. The Fed- 
eral cognizant agency for indirect costs 
may agree to an extension of the six 
month period if an appropriate adjust- 
ment is made to compensate for the 
timing of the charges to the Federal 
Government and related Federal reim- 
bursements and the non-Federal enti- 
ty’s contributions to the PRHP fund. 
Adjustments may be made by cash re- 
fund, reduction in current year’s PRHP 
costs, or other equitable procedures to 
compensate the Federal Government 
for the time value of Federal reim- 
bursements in excess of contributions 
to the PRHP fund. 

(3) Amounts funded in excess of the 
actuarially determined amount for a 
fiscal year may be used as the non-Fed- 
eral entity contribution in a future pe- 
riod. 

(4) When a non-Federal entity con- 
verts to an acceptable actuarial cost 
method and funds PRHP costs in ac- 
cordance with this method, the initial 
unfunded liability attributable to prior 
years is allowable if amortized over a 
period of years in accordance with 
GAAP, or, if no such GAAP period ex- 
ists, over a period negotiated with the 
cognizant agency for indirect costs. 

(5) To be allowable in the current 
year, the PRHP costs must be paid ei- 
ther to: 

(i) An insurer or other benefit pro- 
vider as current year costs or pre- 
miums, or 

(ii) An insurer or trustee to maintain 
a trust fund or reserve for the sole pur- 
pose of providing post-retirement bene- 
fits to retirees and other beneficiaries. 

(6) The Federal Government must re- 
ceive an equitable share of any 
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amounts of previously allowed post-re- 
tirement benefit costs (including earn- 
ings thereon) which revert or inure to 
the non-Federal entity in the form of a 
refund, withdrawal, or other credit. 

(i) Severance Pay. (1) Severance pay, 
also commonly referred to as dismissal 
wages, is a payment in addition to reg- 
ular salaries and wages, by non-Federal 
entities to workers whose employment 
is being terminated. Costs of severance 
pay are allowable only to  the  extent  
that in each case, it is required by (a) 
law, (b) employer-employee agreement, 
(c) established policy that constitutes, 
in effect, an implied agreement on the 
non-Federal entity’s part, or (d) cir- 
cumstances of the particular employ- 
ment. 

(2) Costs of severance payments are 
divided into two categories as follows: 

(i) Actual normal turnover severance 
payments must be allocated to all ac- 
tivities; or, where the non-Federal en- 
tity provides for a reserve for normal 
severances, such method will be ac- 
ceptable if the charge to current oper- 
ations is reasonable in light of pay- 
ments actually made for normal 
severances over a representative past 
period, and if amounts charged are al- 
located to all activities of the non-Fed- 
eral entity. 

(ii) Measurement of costs of abnor- 
mal or mass severance pay by means of 
an accrual will not achieve equity to 
both parties. Thus, accruals for this 
purpose are not allowable. However, 
the Federal Government recognizes its 
obligation to participate, to the extent 
of its fair share, in any specific pay- 
ment. Prior approval by the Federal 
awarding agency or cognizant agency 
for indirect cost, as appropriate, is re- 
quired. 

(3) Costs incurred in certain sever- 
ance pay packages which are in an 
amount in excess of the normal sever- 
ance pay paid by the non-Federal enti- 
ty to an employee upon termination of 
employment and are paid to the em- 
ployee contingent upon a change in 
management control over, or owner- 
ship of, the non-Federal entity’s assets, 
are unallowable. 

(4) Severance payments to foreign na- 
tionals employed by the non-Federal 
entity outside the  United  States,  to 
the extent that the amount exceeds the 
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customary or prevailing practices for 
the non-Federal entity in the United 
States, are unallowable,  unless  they 
are necessary for the performance of 
Federal programs and approved by the 
Federal awarding agency. 

(5) Severance payments to foreign na- 
tionals employed by the non-Federal 
entity outside the United States due to 
the termination of the foreign national 
as a result of the closing of, or curtail- 
ment of activities by, the non-Federal 
entity in that country, are unallow- 
able, unless they are necessary for the 
performance of Federal programs and 
approved by the Federal awarding 
agency. 

(j)(1) For IHEs only. Fringe benefits in 
the form of undergraduate and grad- 
uate tuition or remission of tuition for 
individual employees are allowable, 
provided such benefits are granted in 
accordance with established non-Fed- 
eral entity policies, and are distributed 
to all non-Federal  entity  activities  on  
an equitable basis. Tuition benefits for 
family members other than the em- 
ployee are unallowable. 

(2) Fringe benefits in the form of tui- 
tion or remission of tuition for indi- 
vidual employees  not  employed  by 
IHEs  are  limited  to  the  tax-free 
amount allowed per section 127 of the 
Internal Revenue Code as amended. 

(3) IHEs may offer employees tuition 
waivers or tuition reductions, provided 
that the benefit does  not  discriminate  
in favor of highly compensated employ- 
ees. Employees can exercise these ben- 
efits at other institutions according to 
institutional policy. See § 200.466 Schol- 
arships and student aid costs, for treat- 
ment of tuition remission provided to 
students. 

(k) For IHEs whose costs are paid by 
state or local governments, fringe ben- 
efit programs (such as pension  costs 
and FICA) and any other benefits costs 
specifically incurred on  behalf  of,  and  
in direct benefit to, the non-Federal 
entity, are allowable costs of such non- 
Federal entities whether or not these 
costs are recorded in the accounting 
records of the non-Federal entities, 
subject to the following: 

(1) The  costs  meet  the   requirements 
of Basic Considerations in §§ 200.402 
Composition of costs through 200.411 
Adjustment of previously negotiated 

 
indirect (F&A) cost rates containing 
unallowable costs of this subpart; 

(2) The costs are properly supported 
by approved cost allocation plans in ac- 
cordance with applicable Federal cost 
accounting principles; and 

(3) The costs are not otherwise borne 
directly or indirectly by the Federal 
Government. 

[78  FR  78608,  Dec.  26,  2013,  as  amended  at 79 
FR  75886,  Dec.  19,  2014;  80  FR  54409,  Sept. 10, 
2015] 

 

§ 200.432 Conferences. 

A conference is defined as a meeting, 
retreat, seminar, symposium, work-  
shop or event whose primary purpose is 
the dissemination of technical infor- 
mation beyond the non-Federal entity 
and is necessary and reasonable for 
successful performance under the Fed- 
eral award. Allowable conference costs 
paid by the non-Federal entity as a 
sponsor or host of the conference may 
include rental of facilities, speakers’  
fees, costs of meals and refreshments, 
local transportation, and other items 
incidental to such conferences unless 
further restricted by the terms and 
conditions of the Federal award. As 
needed, the  costs  of  identifying,  but  
not providing, locally available depend- 
ent-care resources are allowable. Con- 
ference hosts/sponsors must exercise 
discretion and judgment in  ensuring 
that conference costs are appropriate, 
necessary and managed in a manner  
that minimizes costs to the Federal 
award. The Federal awarding agency 
may authorize exceptions where appro- 
priate for programs including Indian 
tribes, children, and  the  elderly.  See 
also    §§ 200.438    Entertainment   costs, 
200.456      Participant      support    costs, 
200.474 Travel costs, and 200.475 Trust- 
ees. 

§ 200.433 Contingency provisions. 

(a) Contingency is that part of a 
budget estimate of future costs (typi- 
cally of large construction projects, IT 
systems, or other items as approved by 
the Federal awarding agency) which is 
associated with possible events or con- 
ditions arising from causes the precise 
outcome of which is indeterminable at 
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the time of estimate, and that experi- 
ence shows will likely result, in aggre- 
gate, in additional costs for the ap- 
proved activity or project. Amounts for 
major project scope changes, unfore- 
seen risks, or extraordinary events  
may not be included. 

(b) It is permissible for contingency 
amounts other than those excluded in 
paragraph (a) of this section to be ex- 
plicitly  included  in  budget  estimates, 
to the extent they are necessary to im- 
prove the precision of those estimates. 
Amounts must be estimated using 
broadly-accepted cost estimating 
methodologies, specified in the budget 
documentation of the Federal  award, 
and accepted by the Federal awarding 
agency. As such, contingency amounts 
are to be included  in  the  Federal  
award. In order for actual costs in- 
curred to be allowable, they must com- 
ply with the cost principles and other 
requirements in this part (see also 
§§ 200.300 Statutory and national policy 
requirements through 200.309 Period of 
performance of Subpart D of this part 
and 200.403 Factors affecting allow- 
ability of costs); be necessary and rea- 
sonable for proper and efficient accom- 
plishment of project or program objec- 
tives, and be verifiable from the non- 
Federal entity’s records. 

(c) Payments made by the Federal 
awarding agency to the non-Federal 
entity’s ‘‘contingency reserve’’ or any 
similar payment made for events the 
occurrence of which cannot be foretold 
with certainty as to the time  or  inten-  
sity, or with an assurance of their hap- 
pening,  are  unallowable,   except   as 
noted in §§ 200.431 Compensation— 
fringe  benefits  regarding  self-insur-  
ance, pensions, severance and post-re- 
tirement health costs and 200.447 Insur- 
ance and indemnification. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75886, Dec. 19, 2014] 

§ 200.434 Contributions and donations. 
(a) Costs of contributions and dona- 

tions, including cash, property, and 
services, from the non-Federal  entity 
to other entities, are unallowable. 

(b) The value of services and property 
donated to the non-Federal entity may 
not be charged to the Federal award ei- 
ther as a direct or indirect (F&A) cost. 
The value of donated services and prop- 
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erty may be used  to  meet  cost  sharing  
or matching requirements (see § 200.306 
Cost  sharing  or  matching).  Deprecia- 
tion on donated assets is permitted in 
accordance with § 200.436 Depreciation, 
as long as the donated property is not 
counted towards cost  sharing  or 
matching requirements. 

(c) Services  donated  or  volunteered  
to the non-Federal entity may be fur- 
nished to a non-Federal entity by pro- 
fessional and technical personnel, con- 
sultants, and  other  skilled  and  un-  
skilled labor. The value  of  these  serv-  
ices may not be charged to the Federal 
award either  as  a  direct  or  indirect  
cost. However, the value of donated 
services may be used to meet cost shar- 
ing or matching requirements in ac- 
cordance with the provisions of § 200.306 
Cost sharing or matching. 

(d) To the extent feasible, services 
donated to the non-Federal entity will 
be supported by the same methods used 
to support the allocability of regular 
personnel services. 

(e) The following provisions apply to 
nonprofit organizations. The value of 
services donated to the nonprofit orga- 
nization utilized in the performance of 
a direct cost activity must be consid- 
ered in the determination of the non- 
Federal entity’s indirect cost rate(s) 
and, accordingly, must be allocated a 
proportionate share of applicable indi- 
rect costs when the following cir- 
cumstances exist: 

(1) The aggregate value of the serv- 
ices is material; 

(2) The services are supported by a 
significant amount of the  indirect  
costs incurred by the non-Federal enti- 
ty; 

(i) In those instances where there is 
no basis for determining the fair mar- 
ket value of the services rendered, the 
non-Federal entity and the cognizant 
agency for indirect costs must nego- 
tiate an appropriate allocation of indi- 
rect cost to the services. 

(ii) Where donated services directly 
benefit a project supported by the Fed- 
eral award, the indirect costs allocated 
to the services will be considered as a 
part of the total costs of the project.  
Such indirect costs may be reimbursed 
under the Federal award or used to  
meet cost sharing or matching require- 
ments. 
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(f) Fair market value of donated 
services must be computed as described 
in § 200.306 Cost sharing or matching. 

(g) Personal Property and Use of 
Space. 

(1) Donated personal property and 
use of space may be furnished to a non- 
Federal entity. The value of the per- 
sonal property and space may not be 
charged to the Federal award either as   
a direct or indirect cost. 

(2) The value of the donations may be 
used to meet cost sharing or matching 
share requirements under the condi- 
tions described in §§ 200.300 Statutory 
and national policy requirements 
through 200.309 Period of performance 
of subpart D of this part. The  value  of 
the donations must be determined in 
accordance with §§ 200.300 Statutory 
and national policy requirements 
through 200.309 Period of performance. 
Where donations are treated as indirect 
costs, indirect cost rates will separate 
the value of the donations so that re- 
imbursement will not be made. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75886, Dec. 19, 2014] 

 
§ 200.435 Defense and prosecution of 

criminal and civil proceedings, 
claims, appeals and patent infringe- 
ments. 

(a) Definitions for the purposes of this 
section. (1) Conviction means a judgment 
or conviction of a criminal offense by 
any court of competent jurisdiction, 
whether entered upon verdict or a plea, 
including a conviction due to a plea of 
nolo contendere. 

(2) Costs include the services of in- 
house or private counsel, accountants, 
consultants, or others engaged to as- 
sist the non-Federal entity before, dur- 
ing, and after commencement of a judi- 
cial or administrative proceeding, that 
bear a direct relationship to the pro- 
ceeding. 

(3) Fraud means: 
(i) Acts of fraud or corruption or at- 

tempts to defraud the Federal Govern- 
ment or to corrupt its agents, 

(ii) Acts that constitute a cause for 
debarment or suspension (as specified 
in agency regulations), and 

(iii) Acts which violate the False 
Claims Act (31 U.S.C. 3729–3732) or the 
Anti-kickback Act (41 U.S.C. 1320a– 
7b(b)). 

 
(4) Penalty does not include restitu- 

tion, reimbursement, or compensatory 
damages. 

(5) Proceeding includes an investiga- 
tion. 

(b) Costs. (1) Except as otherwise de- 
scribed herein, costs incurred in con- 
nection with any criminal, civil or ad- 
ministrative proceeding (including fil- 
ing of a false certification) commenced 
by the Federal Government, a  state,  
local government, or foreign govern- 
ment, or joined by the Federal Govern- 
ment (including a proceeding under the 
False Claims Act), against the non- 
Federal entity, (or commenced by third 
parties or a current or former em-  
ployee of the non-Federal entity who 
submits a whistleblower complaint of 
reprisal in accordance with 10  U.S.C.  
2409 or 41 U.S.C. 4712), are not allowable 
if the proceeding: 

(i) Relates to a violation of, or failure 
to comply with, a Federal, state, local  
or foreign statute, regulation or the 
terms and conditions of the Federal 
award, by the non-Federal entity (in- 
cluding its agents and employees); and 

(ii) Results in any of the following 
dispositions: 

(A) In a criminal proceeding, a con- 
viction. 

(B) In a civil or administrative pro- 
ceeding involving an allegation  of 
fraud or similar misconduct, a deter- 
mination of non-Federal entity liabil- 
ity. 

(C) In the case of any civil or admin- 
istrative proceeding,  the  disallowance 
of costs or the imposition of a mone-  
tary penalty, or an order issued by the 
Federal awarding agency head or dele- 
gate to the non-Federal entity to take 
corrective action under 10  U.S.C.  2409 
or 41 U.S.C. 4712. 

(D) A final decision by an appropriate 
Federal official to debar or suspend the 
non-Federal entity, to rescind or void a 
Federal award, or to terminate a Fed- 
eral award by reason of a violation or 
failure to comply with a statute, regu- 
lation, or the terms and conditions of 
the Federal award. 

(E) A disposition by consent or com- 
promise, if the action could have re- 
sulted in any of the dispositions de- 
scribed in paragraphs (b)(1)(ii)(A) 
through (D) of this section. 
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(2) If more than one proceeding in- 
volves the  same  alleged  misconduct, 
the costs of all such proceedings are 
unallowable if any results in one of the 
dispositions shown in paragraph (b) of 
this section. 

(c) If a proceeding referred to in para- 
graph (b) of this section is commenced 
by the Federal Government and is re- 
solved by consent or compromise pur- 
suant to an agreement by the non-Fed- 
eral entity and the Federal Govern- 
ment, then the costs incurred may be 
allowed to the extent specifically pro- 
vided in such agreement. 

(d) If a proceeding referred to in para- 
graph (b) of this section is commenced 
by a state, local or foreign government, 
the authorized Federal official may 
allow the costs incurred if such author- 
ized official determines that the costs 
were incurred as a result of: 

(1) A specific term or condition of the 
Federal award, or 

(2) Specific written direction of an 
authorized official of the Federal 
awarding agency. 

(e) Costs incurred in connection with 
proceedings described in paragraph (b) 
of this section, which are not made un- 
allowable by that subsection, may be 
allowed but only to the extent that: 

(1) The costs are reasonable and nec- 
essary in relation to the administra- 
tion of the Federal award and activi- 
ties required to deal with the pro- 
ceeding and the underlying cause of ac- 
tion; 

(2) Payment of the reasonable, nec- 
essary, allocable and otherwise allow- 
able costs incurred is not prohibited by 
any other provision(s) of the Federal 
award; 

(3) The costs are not recovered from 
the Federal Government or a third 
party, either directly as a result of the 
proceeding or otherwise; and, 

(4) An authorized Federal official 
must determine the percentage of costs 
allowed considering the complexity of 
litigation, generally accepted  prin-  
ciples governing the award of legal fees 
in civil actions involving the United 
States, and such other  factors  as  may  
be appropriate. Such percentage must 
not exceed 80 percent. However, if an 
agreement reached under paragraph (c) 
of this section has  explicitly  consid-  
ered this 80 percent limitation and per- 
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mitted a higher percentage, then the 
full amount of costs resulting  from  
that agreement are allowable. 

(f) Costs incurred by the non-Federal 
entity in connection with the  defense 
of suits brought by its employees or ex- 
employees under section 2 of the Major 
Fraud Act of 1988 (18 U.S.C. 1031), in- 
cluding the cost of all relief necessary 
to make such employee whole, where 
the non-Federal entity was found liable 
or settled, are unallowable. 

(g) Costs of prosecution of claims 
against the Federal Government, in- 
cluding appeals of final Federal agency 
decisions, are unallowable. 

(h) Costs of legal, accounting, and 
consultant services, and related costs, 
incurred in connection with patent in- 
fringement litigation, are unallowable 
unless otherwise provided for in the 
Federal award. 

(i) Costs which may be unallowable 
under this section, including directly 
associated costs, must be segregated 
and accounted for separately. During 
the pendency of any proceeding covered 
by paragraphs (b) and (f) of this sec- 
tion, the Federal Government must 
generally withhold payment of such 
costs. However, if in its best interests, 
the Federal Government may provide 
for conditional payment upon provision 
of adequate security, or other adequate 
assurance, and agreement to repay all 
unallowable costs, plus interest, if the 
costs are subsequently determined to 
be unallowable. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75886, Dec. 19, 2014] 

§ 200.436 Depreciation. 

(a) Depreciation is the method for al- 
locating the cost of fixed assets to peri- 
ods benefitting from asset use. The 
non-Federal entity may be com- 
pensated for the use of its buildings, 
capital improvements, equipment, and 
software projects capitalized in accord- 
ance with GAAP, provided that  they  
are used, needed in the non-Federal en- 
tity’s activities, and properly allocated 
to Federal awards. Such compensation 
must be made by computing deprecia- 
tion. 

(b) The allocation for depreciation 
must be made in accordance with Ap- 
pendices III through IX. 
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(c) Depreciation is computed apply- 
ing the following rules. The computa- 
tion of depreciation must be based on 
the acquisition cost of the assets in- 
volved. For an asset donated to the 
non-Federal entity by a third party, its 
fair market value at the time of the do- 
nation must be considered as the acqui- 
sition cost. Such assets may be depre- 
ciated or claimed as matching but not 
both. For the purpose of computing de- 
preciation, the acquisition cost will ex- 
clude: 

(1) The cost of land; 
(2) Any portion of the cost of build- 

ings and equipment borne by or do- 
nated by the Federal Government, irre- 
spective of where title was originally 
vested or where it is presently located; 

(3) Any portion of the cost of build- 
ings and equipment contributed by or  
for the non-Federal entity where law or 
agreement prohibits recovery; and 

(4) Any asset acquired solely for the 
performance of a non-Federal award. 

(d) When computing depreciation 
charges, the following must be ob- 
served: 

(1) The period of useful service or 
useful life established in each case for 
usable capital assets must take into 
consideration such factors as type of 
construction, nature of the equipment, 
technological developments in the par- 
ticular area, historical data, and the 
renewal and replacement policies fol- 
lowed for the individual items or class- 
es of assets involved. 

(2) The depreciation method used to 
charge the cost of an asset (or group of 
assets) to accounting periods must re- 
flect the pattern of consumption of the 
asset during its useful life. In the ab- 
sence of clear evidence indicating that 
the expected consumption of the asset 
will be significantly greater in  the  
early portions than in the later por- 
tions of its useful life, the straight-line 
method must be presumed to be the ap- 
propriate method. Depreciation meth- 
ods once used may not be changed un- 
less approved in advance by the cog- 
nizant agency. The depreciation meth- 
ods used to calculate the depreciation 
amounts for indirect (F&A) rate pur- 
poses must be the same methods used 
by the non-Federal entity for its finan- 
cial statements. 

 
(3) The entire building, including the 

shell and all components, may be treat- 
ed as a single asset and  depreciated  
over a  single  useful  life.  A  building 
may also be divided into multiple com- 
ponents. Each component item  may  
then be depreciated over its estimated 
useful life. The building components 
must be grouped into three general 
components of  a  building:  building 
shell (including construction and  de- 
sign costs), building services systems 
(e.g., elevators, HVAC, plumbing  sys-  
tem and heating and air-conditioning 
system) and fixed equipment (e.g., 
sterilizers, casework, fume hoods, cold 
rooms and glassware/washers). In ex- 
ceptional  cases,  a  cognizant  agency 
may authorize a non-Federal entity to 
use more than these three groupings. 
When a non-Federal entity elects to de- 
preciate its buildings by its compo- 
nents, the same depreciation methods 
must be used for indirect (F&A) pur- 
poses and financial statements pur- 
poses, as described in paragraphs (d)(1) 
and (2) of this section. 

(4) No depreciation may be allowed  
on any assets that have outlived their 
depreciable lives. 

(5) Where the depreciation method is 
introduced to replace the use  allow- 
ance method, depreciation must be 
computed as if the asset had been de- 
preciated over its entire life (i.e., from 
the date the asset was acquired and 
ready for use to the date of disposal or 
withdrawal from service). The total 
amount of use allowance and deprecia- 
tion for an asset (including imputed de- 
preciation applicable to  periods  prior  
to the conversion from the use allow- 
ance method as well as depreciation 
after the conversion) may not  exceed  
the total acquisition cost of the asset. 

(e) Charges for depreciation must be 
supported by adequate property 
records, and physical inventories must 
be taken at least once every two years   
to ensure that the assets exist and are 
usable, used, and needed. Statistical 
sampling techniques may be used in 
taking these inventories. In addition, 
adequate depreciation records showing 
the amount of depreciation taken each 
period must also be maintained. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75886, Dec. 19, 2014] 
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§ 200.437 Employee health and welfare 
costs. 

(a) Costs incurred in accordance with 
the non-Federal entity’s documented 
policies for the improvement of work- 
ing conditions, employer-employee re- 
lations, employee health, and employee 
performance are allowable. 

(b) Such costs will be equitably ap- 
portioned to all activities of the non- 
Federal entity. Income generated from 
any of these activities will be credited 
to the cost thereof unless such income 
has been irrevocably sent to employee 
welfare organizations. 

(c) Losses resulting from operating 
food services are allowable only if the 
non-Federal entity’s objective is to op- 
erate such services on a break-even 
basis. Losses sustained because of oper- 
ating objectives other than the  above 
are allowable only: 

(1) Where the non-Federal entity can 
demonstrate unusual circumstances; 
and 

(2) With the approval of the cog- 
nizant agency for indirect costs. 

§ 200.438 Entertainment costs. 
Costs of entertainment, including 

amusement, diversion, and social ac- 
tivities and any associated costs are 
unallowable, except where specific 
costs that might otherwise be consid- 
ered entertainment have a pro- 
grammatic purpose and are authorized 
either in the approved budget for the 
Federal award or with prior written ap- 
proval of the Federal awarding agency. 

§ 200.439 Equipment and other capital 
expenditures. 

(a) See §§ 200.13 Capital expenditures, 
200.33 Equipment, 200.89 Special pur- 
pose equipment, 200.48 General purpose 
equipment, 200.2 Acquisition cost, and 
200.12 Capital assets. 

(b) The following rules of allow- 
ability must apply to equipment and 
other capital expenditures: 

(1) Capital expenditures for general 
purpose equipment, buildings, and land 
are unallowable as direct charges, ex- 
cept with the prior written approval of 
the Federal awarding agency or pass- 
through entity. 

(2) Capital expenditures for special 
purpose equipment are allowable as di- 
rect costs, provided that items with a 
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unit cost of $5,000 or more have the 
prior written approval of the Federal 
awarding agency or pass-through enti- 
ty. 

(3) Capital expenditures for improve- 
ments to land, buildings, or equipment 
which  materially  increase  their  value 
or useful life are unallowable as a di-  
rect cost except with the prior written 
approval of the Federal awarding agen- 
cy, or pass-through entity. See § 200.436 
Depreciation, for rules on the allow- 
ability of depreciation on buildings, 
capital improvements, and equipment. 
See also § 200.465 Rental costs of real 
property and equipment. 

(4) When approved as a direct charge 
pursuant to paragraphs (b)(1) through 
(3) of this section, capital expenditures 
will be charged in the period in which 
the expenditure is incurred, or as oth- 
erwise determined appropriate and ne- 
gotiated with the Federal awarding 
agency. 

(5) The unamortized portion of any 
equipment written off as a result of a 
change in capitalization levels may be 
recovered by continuing to claim the 
otherwise allowable depreciation on 
the equipment, or by amortizing the 
amount to be written off over a period 
of years negotiated with the Federal 
cognizant agency for indirect cost. 

(6) Cost of equipment disposal. If the 
non-Federal entity is instructed by the 
Federal awarding agency to otherwise 
dispose of or transfer the  equipment  
the costs of such disposal or  transfer  
are allowable. 

(7) Equipment and other capital ex- 
penditures are unallowable as indirect 
costs. See § 200.436 Depreciation. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75886, Dec. 19, 2014] 

§ 200.440 Exchange rates. 

(a) Cost increases for fluctuations in 
exchange rates are allowable costs sub- 
ject to the availability  of  funding.  
Prior approval of exchange rate fluc- 
tuations is required only when the 
change results in the need for addi- 
tional Federal funding, or the in- 
creased costs result in the need to sig- 
nificantly reduce the scope of the 
project. The Federal awarding agency 
must however ensure that adequate 
funds are available to cover currency 
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fluctuations in order to avoid a viola- 
tion of the Anti-Deficiency Act. 

(b) The non-Federal entity is re- 
quired to make reviews of local cur- 
rency gains to determine the need for 
additional federal funding before the 
expiration date of the Federal award. 
Subsequent adjustments for currency 
increases may be allowable only when 
the non-Federal entity provides the 
Federal awarding agency with ade- 
quate source documentation from a 
commonly used source in effect at the 
time the expense was made, and to the 
extent that sufficient Federal funds are 
available. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75886, Dec. 19, 2014] 

 
§ 200.441   Fines, penalties, damages 

and other settlements. 
Costs resulting from non-Federal  en- 

tity  violations  of,  alleged  violations  of, 
or  failure  to  comply  with,   Federal,  
state, tribal, local or foreign laws and 
regulations  are  unallowable,  except  
when incurred as a  result  of  compli-  
ance with specific provisions of the 
Federal award, or with prior written 
approval of the Federal awarding  agen-  
cy. See also § 200.435 Defense and pros- 
ecution of criminal and  civil  pro- 
ceedings, claims, appeals and patent 
infringements. 

§ 200.442 Fund raising and investment 
management costs. 

(a) Costs of organized fund raising, 
including financial campaigns, endow- 
ment drives, solicitation of gifts and 
bequests, and similar expenses incurred 
to raise capital or obtain contributions 
are unallowable. Fund raising costs for 
the purposes of meeting the Federal 
program objectives are allowable with 
prior written approval from the Fed-  
eral awarding agency.  Proposal  costs 
are covered in § 200.460 Proposal costs. 

(b) Costs of investment counsel and 
staff and similar expenses incurred to 
enhance income from investments are 
unallowable except when associated 
with investments covering pension, 
self-insurance, or other funds which in- 
clude Federal participation allowed by 
this part. 

(c) Costs related to the physical cus- 
tody and control of monies and securi- 
ties are allowable. 

 
(d) Both allowable and unallowable 

fund raising and investment activities 
must be allocated as an appropriate 
share of indirect costs under the condi- 
tions described in § 200.413 Direct costs. 

 
§ 200.443 Gains and losses on disposi- 

tion of depreciable assets. 

(a) Gains and losses on the sale, re- 
tirement, or other disposition of depre- 
ciable property must be included in the 
year in which they occur as credits or 
charges to the asset cost grouping(s) in 
which the property was included. The 
amount of the gain or loss to be in- 
cluded as a credit or charge to the ap- 
propriate asset cost grouping(s) is the 
difference between the amount realized 
on the property and the undepreciated 
basis of the property. 

(b) Gains and losses from the disposi- 
tion of depreciable property must not 
be recognized as a separate credit or 
charge under the following conditions: 

(1) The gain or loss is processed 
through a depreciation account and is 
reflected in the depreciation allowable 
under §§ 200.436 Depreciation and 200.439 
Equipment and other capital expendi- 
tures. 

(2) The property is given in exchange 
as part of the purchase price of a simi- 
lar item and the gain or loss is taken 
into account in determining the depre- 
ciation cost basis of the new item. 

(3) A loss results from the failure to 
maintain  permissible  insurance,  except 
as otherwise provided in § 200.447 Insur- 
ance and indemnification. 

(4) Compensation for the use of the 
property was provided through use al- 
lowances in lieu of depreciation. 

(5) Gains and losses arising from  
mass or extraordinary sales, retire- 
ments, or other dispositions must be 
considered on a case-by-case basis. 

(c) Gains or losses of any nature aris- 
ing from the sale or exchange of prop- 
erty other than the property covered in 
paragraph (a) of this section, e.g., land, 
must be excluded in computing Federal 
award costs. 

(d) When assets acquired with Fed- 
eral funds, in part or wholly, are dis- 
posed of, the distribution of the pro- 
ceeds must be made in accordance with 
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§§ 200.310 Insurance Coverage through 
200.316 Property trust relationship. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75886, Dec. 19, 2014] 

 

§ 200.444 General costs of government. 

(a) For  states,   local   governments, 
and Indian Tribes, the general costs of 
government are unallowable (except as 
provided in § 200.474 Travel costs). Unal- 
lowable costs include: 

(1) Salaries and expenses of the Office 
of the Governor of a state or the chief 
executive of a local government or the 
chief executive of an Indian tribe; 

(2) Salaries and other expenses of a 
state legislature, tribal council, or 
similar local governmental body, such 
as a county supervisor, city council, 
school board, etc., whether incurred for 
purposes of legislation or executive di- 
rection; 

(3) Costs of the judicial branch of a 
government; 

(4) Costs of prosecutorial activities 
unless treated as a direct cost to a spe- 
cific program if  authorized  by  statute  
or regulation (however, this does not 
preclude the allowability of other legal 
activities of the Attorney General as 
described in § 200.435 Defense and pros- 
ecution of criminal and civil pro- 
ceedings, claims, appeals and patent 
infringements); and 

(5) Costs of other general types of 
government services normally provided 
to the general public, such as fire and 
police, unless provided for as a direct 
cost under a program statute or regula- 
tion. 

(b) For Indian tribes and Councils of 
Governments (COGs) (see § 200.64 Local 
government), up to 50% of salaries and 
expenses directly attributable to man- 
aging  and  operating  Federal  programs 
by the chief executive  and  his  or  her 
staff  can  be  included  in  the  indirect  
cost  calculation  without  documenta- 
tion. 

[78  FR  78608,  Dec.  26,  2013,  as  amended  at 79 
FR 75886, Dec. 19, 2014] 

 
§ 200.445 Goods or services for  per- 

sonal use. 

(a) Costs of goods or services for per- 
sonal use of the non-Federal entity’s 
employees are unallowable regardless 
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of whether the cost is reported as tax- 
able income to the employees. 

(b) Costs of housing (e.g., deprecia- 
tion, maintenance, utilities, fur- 
nishings, rent), housing allowances and 
personal living expenses are only al- 
lowable as direct costs regardless of 
whether reported as taxable income to 
the employees. In addition, to be allow- 
able direct costs must be approved in 
advance by a Federal awarding agency. 

§ 200.446 Idle facilities and idle capac- 
ity. 

(a) As used in this section the fol- 
lowing terms have the meanings set 
forth in this section: 

(1) Facilities means land and build- 
ings or any portion thereof, equipment 
individually or collectively, or any 
other tangible capital asset, wherever 
located, and whether owned or leased 
by the non-Federal entity. 

(2) Idle facilities means completely 
unused facilities that are excess to the 
non-Federal entity’s current needs. 

(3) Idle capacity means the unused 
capacity of partially used  facilities.  It 
is the difference between: 

(i) That which a facility  could 
achieve under 100 percent operating 
time on a one-shift basis less operating 
interruptions resulting from time lost  
for repairs, setups, unsatisfactory ma- 
terials, and other normal delays and; 

(ii) The extent to which the facility 
was actually used to meet demands 
during the accounting period. A multi- 
shift basis should be used if it can be 
shown that this amount of usage would 
normally be expected for the type of fa- 
cility involved. 

(4) Cost of idle facilities or idle ca- 
pacity means costs such as mainte- 
nance, repair, housing, rent, and other 
related costs, e.g., insurance, interest, 
and depreciation. These costs could in- 
clude the costs of idle public safety 
emergency facilities, telecommuni- 
cations, or information technology sys- 
tem capacity that is built to withstand 
major fluctuations in load, e.g., con- 
solidated data centers. 

(b) The costs of idle facilities are un- 
allowable except to the extent that: 

(1) They are necessary to meet work- 
load requirements which may fluctuate 
and are allocated appropriately to all 
benefiting programs; or 
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(2) Although not necessary to meet 
fluctuations in workload, they were 
necessary when acquired and are now 
idle because of changes in program re- 
quirements, efforts to achieve more ec- 
onomical operations, reorganization, 
termination, or other causes which 
could not have been reasonably fore- 
seen. Under the exception stated in  
this subsection, costs of idle facilities 
are allowable for a reasonable period of 
time, ordinarily not to exceed  one  
year, depending on the initiative taken 
to use, lease, or dispose of such facili- 
ties. 

(c) The costs of idle capacity are nor- 
mal costs of doing business and are a 
factor in the normal fluctuations of 
usage or indirect cost rates from period 
to period. Such costs are allowable, 
provided that the capacity is reason- 
ably anticipated to be necessary to 
carry out the purpose of the Federal 
award or was originally reasonable and 
is not subject to reduction or elimi- 
nation by use on other Federal awards, 
subletting, renting, or sale, in accord- 
ance with sound business, economic, or 
security practices. Widespread idle ca- 
pacity throughout an entire facility or 
among a group of assets having sub- 
stantially the same function may be 
considered idle facilities. 

 
§ 200.447 Insurance and indemnifica- 

tion. 

(a) Costs of insurance required or ap- 
proved and  maintained,  pursuant  to  
the Federal award, are allowable. 

(b) Costs of other insurance in con- 
nection with the general conduct of ac- 
tivities are allowable subject to the 
following limitations: 

(1) Types and extent and cost of cov- 
erage are in accordance with the non- 
Federal entity’s policy and sound busi- 
ness practice. 

(2) Costs of insurance or of contribu- 
tions to any reserve  covering  the  risk  
of loss of, or damage to, Federal Gov- 
ernment property are unallowable ex- 
cept to the extent that the Federal 
awarding agency has specifically re- 
quired or approved such costs. 

(3) Costs allowed for business inter- 
ruption or  other  similar  insurance  
must exclude coverage of management 
fees. 

 
(4) Costs of insurance on the lives of 

trustees, officers, or other employees 
holding positions of similar respon- 
sibilities are allowable only to  the  ex-  
tent that the insurance represents ad- 
ditional compensation (see § 200.431 
Compensation—fringe  benefits).   The  
cost of such insurance when the non- 
Federal entity is identified as the bene- 
ficiary is unallowable. 

(5) Insurance against defects. Costs of 
insurance with respect to any costs in- 
curred to correct defects in the non- 
Federal entity’s materials or work- 
manship are unallowable. 

(6) Medical liability (malpractice) in- 
surance. Medical liability insurance is 
an allowable cost of Federal research 
programs only to the extent that the 
Federal research programs involve 
human subjects or training of partici- 
pants in research techniques. Medical 
liability insurance costs must be treat- 
ed as a direct cost and must be as- 
signed to individual projects based on 
the manner in which the insurer allo- 
cates the risk to the population cov- 
ered by the insurance. 

(c) Actual losses which could have 
been covered by permissible insurance 
(through a self-insurance program or 
otherwise) are unallowable, unless ex- 
pressly provided for in the Federal 
award. However, costs incurred because 
of losses not covered under nominal de- 
ductible insurance  coverage  provided 
in keeping with sound management 
practice, and minor losses not covered 
by insurance, such as spoilage, break- 
age, and disappearance of small hand 
tools, which occur in the ordinary  
course of operations, are allowable. 

(d) Contributions to a reserve for cer- 
tain self-insurance programs including 
workers’ compensation, unemployment 
compensation, and severance pay are 
allowable subject to the following pro- 
visions: 

(1) The type of coverage and the ex- 
tent of coverage and the rates and pre- 
miums would have been allowed had in- 
surance (including reinsurance) been 
purchased to cover the risks. However, 
provision for known or reasonably esti- 
mated self-insured liabilities, which do 
not become payable for more than one 
year after the provision is made, must 
not exceed the  discounted  present 
value of the liability. The rate used for 
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discounting the liability must be deter- 
mined by giving consideration to such 
factors as the non-Federal entity’s set- 
tlement rate for those liabilities  and  
its investment rate of return. 

(2) Earnings or investment income on 
reserves must be credited to those re- 
serves. 

(3)(i) Contributions to reserves must 
be based on sound actuarial principles 
using historical experience and reason- 
able assumptions. Reserve levels must  
be analyzed and updated at least bien- 
nially for each major risk being  in-  
sured and take into account any rein- 
surance, coinsurance, etc. Reserve lev- 
els related to employee-related cov- 
erages will normally be limited to the 
value of claims: 

(A) Submitted and adjudicated but 
not paid; 

(B) Submitted but not adjudicated; 
and 

(C) Incurred but not submitted. 
(ii) Reserve levels in excess of the 

amounts based on the above must be 
identified and justified in the cost allo- 
cation plan or indirect cost rate pro- 
posal. 

(4) Accounting records, actuarial 
studies, and cost allocations (or bil- 
lings) must recognize any significant 
differences due to types of insured risk 
and losses generated by the various in- 
sured activities or agencies of the non- 
Federal entity. If individual depart- 
ments or agencies of the non-Federal 
entity experience significantly  dif-  
ferent levels of claims for a particular 
risk, those differences are to be recog- 
nized by the use of separate allocations 
or other techniques resulting in an eq- 
uitable allocation. 

(5) Whenever funds are transferred 
from a self-insurance reserve to other 
accounts (e.g., general fund or unre- 
stricted account), refunds must be 
made to the Federal Government for  
its share of funds transferred, including 
earned or imputed interest from the 
date of transfer and debt interest, if ap- 
plicable, chargeable in accordance with 
applicable Federal cognizant  agency 
for indirect cost, claims collection reg- 
ulations. 

(e) Insurance refunds must be cred- 
ited against insurance costs in the year 
the refund is received. 
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(f) Indemnification includes securing 
the non-Federal entity against liabil- 
ities to third persons and other losses 
not compensated by insurance or oth- 
erwise. The Federal Government is ob- 
ligated to indemnify the non-Federal 
entity only to the extent expressly pro- 
vided for in the Federal award, except 
as provided in paragraph (c) of this sec- 
tion. 

§ 200.448 Intellectual property. 
(a) Patent costs. (1) The following 

costs related to securing patents and 
copyrights are allowable: 

(i) Costs of preparing disclosures, re- 
ports, and other documents required by 
the Federal award, and of searching the 
art to the extent necessary  to  make  
such disclosures; 

(ii) Costs of preparing documents and 
any other patent costs in connection 
with the filing and prosecution of a 
United States patent application where 
title or royalty-free license is required 
by the Federal Government to be con- 
veyed to the Federal Government; and 

(iii) General counseling services re- 
lating to patent and copyright matters, 
such as advice on patent and copyright 
laws, regulations, clauses, and em- 
ployee intellectual property agree- 
ments (See also § 200.459 Professional 
service costs). 

(2) The following costs related to se- 
curing patents and copyrights are unal- 
lowable: 

(i) Costs of preparing disclosures, re- 
ports, and other documents, and of 
searching the art to make disclosures 
not required by the Federal award; 

(ii) Costs in connection with filing 
and prosecuting any foreign patent ap- 
plication, or any United States patent 
application, where the Federal award 
does not require conveying title or a 
royalty-free license to the Federal 
Government. 

(b) Royalties and other costs for use of 
patents and copyrights. (1) Royalties  on 
a  patent  or  copyright   or   amortization 
of the cost of acquiring by purchase a 
copyright, patent, or rights thereto, 
necessary  for  the  proper   performance 
of the Federal award are allowable un- 
less: 

(i) The Federal Government already 
has a license or the right to free use of 
the patent or copyright. 
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(ii) The patent or copyright has been 
adjudicated to be invalid, or has been 
administratively determined to be in- 
valid. 

(iii) The patent or copyright is con- 
sidered to be unenforceable. 

(iv) The patent or copyright is ex- 
pired. 

(2) Special care should be exercised in 
determining reasonableness where the 
royalties may have been arrived at as a 
result of less-than-arm’s-length bar- 
gaining, such as: 

(i) Royalties paid to persons, includ- 
ing corporations, affiliated with the 
non-Federal entity. 

(ii) Royalties paid to unaffiliated 
parties, including corporations, under 
an agreement entered into in con- 
templation that a Federal award would 
be made. 

(iii) Royalties paid under an agree- 
ment entered into after a Federal  
award is made to a non-Federal entity. 

(3) In any case involving a patent or 
copyright formerly owned by the non- 
Federal entity, the amount of royalty 
allowed must not exceed the cost which 
would have been allowed had the non- 
Federal entity retained title thereto. 
[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75886, Dec. 19, 2014] 

§ 200.449 Interest. 
(a) General. Costs incurred for inter- 

est on borrowed capital, temporary use 
of endowment funds, or the use of the 
non-Federal entity’s own funds, how- 
ever represented, are unallowable. Fi- 
nancing costs (including interest) to 
acquire, construct, or replace capital 
assets are allowable, subject to the 
conditions in this section. 

(b)(1) Capital assets is defined as  
noted in § 200.12 Capital  assets.  An 
asset cost includes (as applicable) ac- 
quisition costs, construction costs, and 
other costs capitalized in accordance 
with GAAP. 

(2) For non-Federal  entity  fiscal  
years beginning on or after January 1, 
2016, intangible assets include patents 
and computer software. For software 
development projects, only interest at- 
tributable to the portion of the project 
costs capitalized in accordance with 
GAAP is allowable. 

(c) Conditions for all non-Federal enti- 
ties. (1) The non-Federal entity uses the 

 
capital assets in support of Federal 
awards; 

(2) The allowable asset costs to ac- 
quire facilities and equipment are lim- 
ited to a fair market value available to 
the non-Federal entity from an unre- 
lated (arm’s length) third party. 

(3) The non-Federal entity obtains 
the financing via an arm’s-length 
transaction (that is, a transaction with 
an unrelated third party); or claims re- 
imbursement of actual interest cost at 
a rate available via such a transaction. 

(4) The non-Federal entity limits 
claims for Federal reimbursement of 
interest costs to the least expensive al- 
ternative. For example, a capital lease 
may be determined less costly than 
purchasing through debt financing, in 
which case reimbursement must be 
limited to the amount of interest de- 
termined if leasing had been used. 

(5) The non-Federal entity expenses 
or capitalizes allowable interest cost in 
accordance with GAAP. 

(6) Earnings generated by the invest- 
ment of borrowed funds pending their 
disbursement for the asset costs  are 
used to offset the current period’s al- 
lowable  interest  cost,  whether  that 
cost is expensed or capitalized. Earn- 
ings subject to being reported to the 
Federal  Internal  Revenue   Service 
under arbitrage requirements are ex- 
cludable. 

(7) The following conditions must 
apply to debt arrangements over $1 
million to purchase or construct facili- 
ties, unless the non-Federal entity 
makes an initial equity contribution to 
the purchase of 25 percent or more. For 
this purpose, ‘‘initial equity contribu- 
tion’’ means the amount or value of 
contributions made by the non-Federal 
entity for the acquisition of facilities 
prior to occupancy. 

(i) The non-Federal entity must re- 
duce claims for reimbursement of in- 
terest cost by an amount equal to im- 
puted interest earnings on excess cash 
flow attributable to the portion of the 
facility used for Federal awards. 

(ii) The non-Federal entity must im- 
pute interest on excess cash flow as fol- 
lows: 

(A) Annually, the non-Federal entity 
must prepare a cumulative (from the 
inception of the project) report of 
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monthly cash inflows and outflows, re- 
gardless of the funding source. For this 
purpose, inflows consist of Federal re- 
imbursement for depreciation, amorti- 
zation of capitalized construction in- 
terest, and annual interest cost. Out- 
flows consist of initial equity contribu- 
tions, debt principal payments (less the 
pro-rata share attributable to the cost 
of land), and interest payments. 

(B) To compute monthly cash inflows 
and outflows, the non-Federal entity 
must divide the annual amounts deter- 
mined in step (i) by the number of 
months in the year  (usually  12)  that 
the building is in service. 

(C) For any month in which cumu- 
lative cash inflows exceed cumulative 
outflows, interest must be calculated 
on the excess inflows for that month 
and be treated as a reduction to allow- 
able interest cost. The rate of interest 
to be used must be the three-month 
Treasury bill closing rate as of the last 
business day of that month. 

(8) Interest attributable to a fully de- 
preciated asset is unallowable. 

(d) Additional conditions for states, 
local governments and  Indian  tribes. 
For costs to be allowable, the non-Fed- 
eral entity must have incurred the in- 
terest costs for buildings  after  October 
1, 1980, or for land and equipment after 
September 1, 1995. 

(1) The requirement to offset interest 
earned on borrowed funds against cur- 
rent allowable interest cost (paragraph 
(c)(5), above) also applies to  earnings 
on debt service reserve funds. 

(2) The non-Federal entity will nego- 
tiate the amount of allowable interest 
cost related to the acquisition of facili- 
ties with asset costs of $1 million or 
more, as outlined in paragraph (c)(7) of 
this section. For this purpose, a non- 
Federal entity must consider only cash 
inflows and outflows  attributable  to  
that portion of the real property  used  
for Federal awards. 

(e) Additional conditions for IHEs. 
For costs to be allowable,  the  IHE 
must have incurred the interest costs 
after July 1, 1982, in connection with 
acquisitions of capital assets that oc- 
curred after that date. 

(f) Additional condition for nonprofit 
organizations. For costs to be allow- 
able, the nonprofit organization in- 
curred the interest costs after Sep- 
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tember 29, 1995, in connection with ac- 
quisitions of capital assets that oc- 
curred after that date. 

(g) The interest allowability provi- 
sions of this section do not apply to a 
nonprofit organization subject to ‘‘full 
coverage’’ under the Cost Accounting 
Standards (CAS), as defined at 48 CFR 
9903.201–2(a). The non-Federal entity’s 
Federal awards are instead subject to 
CAS 414 (48 CFR 9904.414), ‘‘Cost of 
Money as an Element of the Cost of Fa- 
cilities Capital’’, and CAS 417 (48 CFR 
9904.417), ‘‘Cost of Money as an Element 
of the Cost of Capital Assets Under 
Construction’’. 

[78 FR 78608, Dec. 26, 2013, as amended at 80 
FR 54409,  Sept. 10, 2015] 

 

§ 200.450   Lobbying. 

(a) The cost of certain influencing ac- 
tivities associated  with  obtaining 
grants, contracts, cooperative agree- 
ments, or loans is an unallowable cost. 
Lobbying with  respect  to  certain 
grants, contracts, cooperative agree- 
ments, and loans is governed by rel- 
evant statutes, including among  oth-  
ers, the provisions of 31 U.S.C. 1352, as 
well as the common rule, ‘‘New Re- 
strictions on Lobbying’’ published at 55 
FR 6736 (February 26, 1990), including 
definitions, and the Office of Manage- 
ment and Budget ‘‘Governmentwide 
Guidance for New Restrictions on Lob- 
bying’’ and notices published at 54 FR 
52306 (December 20, 1989), 55 FR 24540 
(June 15, 1990), 57 FR 1772 (January 15, 
1992), and 61 FR 1412 (January 19, 1996). 

(b) Executive lobbying costs. Costs 
incurred in attempting to improperly 
influence either directly or indirectly, 
an employee or officer of the executive 
branch of the Federal Government to 
give consideration or to act regarding a 
Federal award or a regulatory matter 
are unallowable. Improper influence 
means any influence that induces or 
tends to induce a Federal employee or 
officer to give consideration or to act 
regarding a Federal award or regu- 
latory matter on any basis other than 
the merits of the matter. 

(c) In addition to the above, the fol- 
lowing restrictions are applicable to 
nonprofit organizations and IHEs: 

(1) Costs associated with the fol- 
lowing activities are unallowable: 
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(i) Attempts to influence the out- 
comes of any Federal, state, or local 
election, referendum, initiative, or 
similar procedure, through in-kind or 
cash contributions, endorsements, pub- 
licity, or similar activity; 

(ii) Establishing, administering, con- 
tributing to, or paying the expenses of 
a political party, campaign, political 
action committee, or other organiza- 
tion established for the purpose of in- 
fluencing the outcomes of elections in 
the United States; 

(iii) Any attempt  to  influence: 
(A)The introduction of Federal or 

state legislation; 
(B) The enactment or modification of 

any pending Federal or state legisla- 
tion through communication with any 
member or employee of the Congress or 
state legislature (including efforts to 
influence state or local officials to en- 
gage in similar lobbying activity); 

(C) The enactment or modification of 
any pending Federal or state legisla- 
tion by preparing, distributing, or  
using publicity or propaganda, or by 
urging members of the general public, 
or any segment thereof, to contribute 
to or participate in any mass dem- 
onstration, march, rally, fund raising 
drive, lobbying campaign or letter 
writing or telephone campaign; or 

(D) Any government official or em- 
ployee in connection with a decision to 
sign or veto enrolled legislation; 

(iv) Legislative liaison activities, in- 
cluding attendance at legislative ses- 
sions or committee hearings, gathering 
information regarding legislation, and 
analyzing the effect  of  legislation, 
when such activities are carried on in 
support of or in knowing preparation 
for an effort to engage in unallowable 
lobbying. 

(2) The following activities are ex- 
cepted from the coverage of paragraph 
(c)(1) of this section: 

(i) Technical and factual presen- 
tations on topics directly  related  to  
the performance of a grant,  contract, 
or other agreement (through hearing 
testimony, statements,  or  letters  to 
the Congress or a state legislature, or 
subdivision, member, or cognizant staff 
member thereof), in response to a docu- 
mented request (including a Congres- 
sional Record notice requesting testi- 
mony or statements for the record at a 

 
regularly scheduled hearing) made by 
the non-Federal entity’s member of 
congress, legislative body or a subdivi- 
sion, or a cognizant staff member 
thereof, provided such information is 
readily obtainable and can be readily 
put in deliverable form, and further 
provided that costs under this section 
for travel, lodging or meals are unal- 
lowable unless incurred to offer testi- 
mony at a regularly scheduled Congres- 
sional hearing pursuant to a written 
request for such presentation made by 
the Chairman or Ranking Minority 
Member of the Committee or Sub- 
committee conducting such hearings; 

(ii) Any lobbying made unallowable 
by paragraph (c)(1)(iii) of this section 
to influence state legislation in  order 
to directly reduce the cost, or to avoid 
material impairment of the non-Fed- 
eral entity’s authority to perform the 
grant, contract, or other agreement; or 

(iii) Any activity specifically author- 
ized by statute to be undertaken with 
funds from the Federal award. 

(iv) Any activity excepted from the 
definitions of ‘‘lobbying’’ or ‘‘influ- 
encing legislation’’ by the Internal 
Revenue Code provisions that require 
nonprofit organizations to limit their 
participation in direct and ‘‘grass 
roots’’ lobbying activities in order to 
retain their charitable deduction sta- 
tus and avoid punitive excise taxes, 
I.R.C. §§ 501(c)(3), 501(h), 4911(a), includ- 
ing: 

(A) Nonpartisan analysis, study, or 
research reports; 

(B) Examinations and discussions of 
broad social, economic, and similar 
problems; and 

(C) Information provided upon re- 
quest by a legislator for technical ad- 
vice and assistance, as defined by I.R.C. 
§ 4911(d)(2) and 26 CFR 56.4911–2(c)(1)– 
(c)(3). 

(v) When a non-Federal entity seeks 
reimbursement  for  indirect   (F&A)   
costs, total lobbying costs must be sep- 
arately identified in the indirect (F&A)  
cost rate  proposal,  and  thereafter  
treated as other unallowable  activity  
costs in  accordance  with  the  proce- 
dures of § 200.413 Direct costs. 

(vi) The non-Federal entity must sub- 
mit as part of its annual  indirect  
(F&A) cost rate proposal a certification 
that the requirements and standards of 
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this section have been  complied  with. 
(See also § 200.415 Required certifi- 
cations.) 

(vii)(A) Time logs, calendars, or simi- 
lar records are not required to be cre- 
ated for purposes of  complying  with 
the record keeping requirements in 
§ 200.302 Financial management with 
respect to lobbying costs during any 
particular calendar month when: 

(1) The employee engages in lobbying 
(as defined in paragraphs (c)(1) and 
(c)(2) of this section) 25 percent or less 
of the employee’s compensated hours of 
employment during that calendar  
month; and 

(2) Within the preceding five-year pe- 
riod, the non-Federal entity has not 
materially misstated allowable or un- 
allowable costs of any nature, includ- 
ing legislative lobbying costs. 

(B) When conditions in paragraph 
(c)(2)(vii)(A)(1) and (2) of this section 
are met, non-Federal entities are not 
required to establish records to support 
the allowability of claimed costs in ad- 
dition to records already required or 
maintained. Also, when conditions in 
paragraphs (c)(2)(vii)(A)(1) and (2) of 
this section are met, the absence of 
time logs, calendars, or similar records 
will not serve as a basis for disallowing 
costs by contesting estimates of lob- 
bying time spent by employees during 
a calendar month. 

(viii) The Federal awarding agency 
must establish procedures for resolving 
in advance, in consultation with OMB, 
any significant questions or disagree- 
ments concerning the interpretation or 
application of this section. Any such 
advance resolutions must be binding in 
any subsequent settlements, audits, or 
investigations with respect to that 
grant or contract for purposes of inter- 
pretation of this part, provided, how- 
ever, that this must not be construed  
to prevent a contractor or non-Federal 
entity from contesting the lawfulness 
of such a determination. 

§ 200.451 Losses on other awards or 
contracts. 

Any excess of costs over income 
under any other award or contract of 
any nature is unallowable. This in- 
cludes, but is not limited to, the non- 
Federal entity’s contributed portion by 
reason of cost-sharing agreements or 
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any under-recoveries through negotia- 
tion of flat amounts for indirect (F&A) 
costs. Also, any excess of costs over au- 
thorized funding levels  transferred  
from any award or contract to another 
award or contract is unallowable. All 
losses are not allowable indirect (F&A) 
costs and are required to be included in 
the appropriate indirect cost rate base 
for allocation of indirect costs. 

 
§ 200.452  Maintenance  and  repair 

costs. 

Costs incurred for utilities,  insur-  
ance, security, necessary maintenance, 
janitorial services, repair, or upkeep of 
buildings and equipment (including 
Federal property unless otherwise pro- 
vided for) which neither add to the per- 
manent value of the property nor ap- 
preciably prolong its intended life, but 
keep it in an efficient operating condi- 
tion, are allowable. Costs incurred for 
improvements which add to the perma- 
nent value of the buildings and equip- 
ment or appreciably prolong their in- 
tended life must be treated as capital 
expenditures (see § 200.439 Equipment 
and other capital expenditures). These 
costs are only allowable to the extent  
not paid through rental or other agree- 
ments. 

 
§ 200.453 Materials and supplies costs, 

including costs of computing de- 
vices. 

(a) Costs incurred for materials, sup- 
plies, and fabricated parts necessary to 
carry out a Federal award are allow- 
able. 

(b) Purchased materials and supplies 
must be charged at their actual prices, 
net of applicable credits. Withdrawals 
from general stores or stockrooms 
must be charged at their actual net  
cost under any recognized method of 
pricing inventory withdrawals, consist- 
ently applied. Incoming transportation 
charges are a proper part of materials 
and supplies costs. 

(c) Materials and supplies used for  
the performance of a  Federal  award 
may be charged as direct costs. In the 
specific case of computing devices, 
charging as direct costs is allowable for 
devices that are essential and  allo-  
cable, but not solely dedicated, to the 
performance of a Federal award. 
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(d) Where federally-donated or fur- 
nished materials are used in per- 
forming the Federal award, such mate- 
rials will be used without charge. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75887, Dec. 19, 2014] 

 
§ 200.454 Memberships, subscriptions, 

and professional activity costs. 
(a) Costs of the non-Federal entity’s 

membership in business, technical, and 
professional organizations are allow- 
able. 

(b) Costs of the non-Federal entity’s 
subscriptions to business, professional, 
and technical periodicals are allowable. 

(c) Costs of membership in any civic 
or community organization are allow- 
able with prior approval by the Federal 
awarding agency or pass-through enti- 
ty. 

(d) Costs of membership in any coun- 
try club or social or dining club or or- 
ganization are unallowable. 

(e) Costs of membership in organiza- 
tions whose primary purpose is  lob-  
bying are unallowable. See also § 200.450 
Lobbying. 

§ 200.455 Organization costs. 
Costs such as incorporation fees, bro- 

kers’ fees, fees to promoters, organizers 
or management consultants, attorneys, 
accountants, or investment counselor, 
whether or not employees of the non- 
Federal entity in connection with es- 
tablishment or reorganization of an or- 
ganization, are unallowable  except 
with prior approval of the Federal 
awarding agency. 

§ 200.456 Participant support costs. 
Participant support costs  as  defined  

in § 200.75 Participant support costs are 
allowable with the  prior  approval  of  
the Federal awarding agency. 

§ 200.457 Plant and security costs. 
Necessary and reasonable expenses 

incurred for protection and security of 
facilities, personnel, and work products 
are allowable. Such costs include, but 
are not limited to, wages and uniforms 
of personnel engaged in security activi- 
ties; equipment; barriers; protective 
(non-military) gear, devices, and equip- 
ment; contractual security services; 
and consultants. Capital expenditures 
for plant security purposes are subject 

 
to § 200.439 Equipment and other capital 
expenditures. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75887, Dec. 19, 2014] 

§ 200.458 Pre-award costs. 

Pre-award costs are those incurred 
prior to the effective date of the Fed- 
eral award directly pursuant to the ne- 
gotiation and in anticipation of the 
Federal award where such costs are 
necessary for efficient and timely per- 
formance of the scope of work. Such 
costs are allowable only to the extent 
that they would have been allowable if 
incurred after the date of the Federal 
award and only with the written ap- 
proval of the Federal awarding agency. 

§ 200.459 Professional service costs. 

(a) Costs of professional and consult- 
ant services rendered by persons who 
are members of a particular profession 
or possess a special skill, and who are 
not officers or employees of the non- 
Federal  entity,  are  allowable,  subject 
to paragraphs (b) and (c) when reason- 
able in relation to the services  ren- 
dered and when not contingent upon 
recovery of the costs from the Federal 
Government. In addition, legal and re- 
lated services are limited under 
§ 200.435 Defense and prosecution of 
criminal and civil proceedings, claims, 
appeals and patent infringements. 

(b) In determining the allowability of 
costs in a particular case, no single fac- 
tor or any special combination of fac- 
tors is necessarily determinative. How- 
ever, the following factors are relevant: 

(1) The nature and scope of the serv- 
ice rendered in relation to the service 
required. 

(2) The necessity of contracting for 
the service, considering the non-Fed- 
eral entity’s capability in the par- 
ticular area. 

(3) The past pattern of such costs, 
particularly in the years prior to Fed- 
eral awards. 

(4) The impact of Federal awards on 
the non-Federal entity’s business (i.e., 
what new problems have arisen). 

(5) Whether the proportion of Federal 
work to the non-Federal entity’s total 
business is such as to influence the non-
Federal entity in favor  of  incur- ring the 
cost, particularly where the 
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services rendered are not of a con- 
tinuing nature and have little relation- 
ship to work under Federal awards. 

(6) Whether the service can be per- 
formed more economically by direct 
employment rather than contracting. 

(7) The qualifications of the indi- 
vidual or concern rendering the service 
and the customary fees charged, espe- 
cially on non-federally funded  activi- 
ties. 

(8) Adequacy of the contractual 
agreement for the service (e.g., descrip- 
tion of the service, estimate of time re- 
quired, rate of compensation, and ter- 
mination provisions). 

(c) In addition to the factors in para- 
graph (b) of this section, to be allow- 
able, retainer fees must be  supported  
by evidence of bona fide services avail- 
able or rendered. 

§ 200.460 Proposal costs. 
Proposal costs are the costs of pre- 

paring bids, proposals, or applications  
on potential Federal and non-Federal 
awards or projects, including the devel- 
opment of data necessary  to  support  
the non-Federal entity’s bids or pro- 
posals. Proposal costs of the current 
accounting period of both  successful 
and unsuccessful bids and proposals 
normally should be treated as indirect 
(F&A) costs and allocated currently  to  
all activities of the non-Federal entity.  
No proposal costs of past accounting 
periods will be allocable to the current 
period. 

§ 200.461   Publication and printing 
costs. 

(a) Publication costs for electronic 
and print media, including distribu- 
tion, promotion, and general handling 
are allowable. If these costs are not 
identifiable with a particular cost ob- 
jective, they should be allocated as in- 
direct costs to all benefiting activities 
of the non-Federal entity. 

(b) Page charges for professional 
journal publications are allowable 
where: 

(1) The publications report work sup- 
ported by the Federal Government; and 

(2) The charges are levied impartially 
on all items published by the journal, 
whether or not under a Federal award. 

(3) The non-Federal entity may 
charge the Federal award before close- 
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out for the costs of publication or shar- 
ing of research results if the costs are 
not incurred during the period of per- 
formance of the Federal award. 

§ 200.462 Rearrangement and recon- 
version costs. 

(a) Costs incurred for ordinary and 
normal  rearrangement  and  alteration 
of facilities are allowable as indirect 
costs. Special arrangements and alter- 
ations costs incurred specifically for a 
Federal award are allowable as a direct 
cost with the prior approval of the Fed- 
eral awarding agency or pass-through 
entity. 

(b) Costs incurred in the restoration 
or rehabilitation of the non-Federal en- 
tity’s facilities to approximately the 
same condition existing immediately 
prior to commencement of Federal 
awards, less costs related to normal 
wear and tear, are allowable. 

§ 200.463 Recruiting costs. 
(a) Subject to paragraphs (b) and (c) 

of this section, and provided that the 
size of the staff recruited and main- 
tained is in keeping with workload re- 
quirements, costs of ‘‘help wanted’’ ad- 
vertising, operating costs of an em- 
ployment office necessary to secure 
and maintain an adequate staff,  costs 
of operating an aptitude and edu- 
cational testing program, travel  costs 
of employees while engaged in recruit- 
ing personnel, travel costs of appli- 
cants for interviews for prospective 
employment, and relocation costs in- 
curred incident to recruitment of new 
employees, are allowable to the extent 
that such costs are incurred pursuant 
to the non-Federal entity’s standard 
recruitment program. Where the non- 
Federal entity uses employment agen- 
cies, costs not in excess of standard 
commercial rates for such services are 
allowable. 

(b) Special emoluments, fringe bene- 
fits, and salary allowances incurred to 
attract professional personnel that do 
not meet the test of reasonableness  or 
do not conform with the established 
practices of the non-Federal entity, are 
unallowable. 

(c) Where relocation costs incurred 
incident to recruitment of a new em- 
ployee have been funded in whole or in 
part to a Federal award, and the newly 



171  

 
 
 
 
 
 
 

OMB Guidance § 200.464 
 

hired employee resigns for  reasons  
within the employee’s control within 12 
months after hire, the non-Federal  en- 
tity will be required to refund or  credit 
the Federal share of  such  relocation  
costs to the  Federal  Government.  See  
also § 200.464 Relocation costs of em- 
ployees. 

(d) Short-term, travel visa costs (as 
opposed to longer-term, immigration 
visas) are generally allowable expenses 
that may be proposed as a direct cost. 
Since short-term visas are issued for a 
specific period and purpose, they can be 
clearly identified as directly connected 
to work performed on a Federal award. 
For these costs to be directly charged 
to a Federal award, they must: 

(1) Be critical and necessary for the 
conduct of the project; 

(2) Be allowable under the applicable 
cost principles; 

(3) Be consistent with the non-Fed- 
eral entity’s cost accounting practices 
and non-Federal entity policy; and 

(4) Meet the definition of ‘‘direct 
cost’’ as described in the applicable 
cost principles. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75887, Dec. 19, 2014] 

 
§ 200.464 Relocation costs of employ- 

ees. 
(a) Relocation costs are costs inci- 

dent to the permanent change of duty 
assignment (for an indefinite period or 
for a stated period of not less than 12 
months) of an existing employee or 
upon recruitment of a new employee. 
Relocation costs are allowable, subject 
to the limitations described in para- 
graphs (b), (c), and (d) of this section, 
provided that: 

(1) The move is for the benefit of the 
employer. 

(2) Reimbursement to the employee 
is in accordance with an established 
written policy consistently followed by 
the employer. 

(3) The reimbursement does not ex- 
ceed the employee’s actual (or reason- 
ably estimated) expenses. 

(b) Allowable relocation costs for 
current employees are limited to the 
following: 

(1) The costs of transportation of the 
employee, members of his or her imme- 
diate family and his household, and 
personal effects to the new location. 

 
(2) The costs of finding a new home, 

such as advance trips by employees and 
spouses to locate living quarters and 
temporary lodging during the transi- 
tion period, up to maximum  period  of  
30 calendar days. 

(3) Closing costs, such as brokerage, 
legal, and  appraisal  fees,  incident  to 
the disposition of the  employee’s  
former home. These costs,  together  
with those described in (4), are limited 
to 8 per cent of the sales price of the 
employee’s former home. 

(4) The continuing costs of ownership 
(for up to six months) of the vacant 
former home after the settlement or 
lease date of the employee’s new per- 
manent home, such as maintenance of 
buildings and grounds (exclusive of fix- 
ing-up expenses), utilities, taxes, and 
property insurance. 

(5) Other necessary and reasonable 
expenses normally incident to reloca- 
tion, such as the costs of canceling an 
unexpired lease, transportation of per- 
sonal property, and purchasing insur- 
ance against loss of or damages to per- 
sonal property. The cost of canceling 
an unexpired lease is limited to three 
times the monthly rental. 

(c) Allowable relocation costs for new 
employees are limited to those  de-  
scribed in paragraphs (b)(1) and (2) of 
this section. When relocation costs in- 
curred incident to  the  recruitment  of  
new employees have been charged to a 
Federal award and the  employee  re- 
signs for reasons within the employee’s 
control  within  12  months  after  hire,   
the non-Federal entity must refund or 
credit the Federal Government for its 
share of the cost. However, the costs of 
travel to an overseas location must be 
considered travel costs in accordance  
with § 200.474 Travel costs, and not this 
§ 200.464 Relocation costs of employees, 
for the purpose of this paragraph if de- 
pendents are not permitted at the loca- 
tion for any reason and  the  costs  do  
not include costs of transporting 
household goods. 

(d) The following costs related to re- 
location are unallowable: 

(1) Fees and other costs associated 
with acquiring a new home. 

(2) A loss on the sale of a former  
home. 
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(3) Continuing mortgage principal 
and interest payments on a home being 
sold. 

(4) Income taxes paid by an employee 
related to reimbursed relocation  costs. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75887, Dec. 19, 2014] 

 
§ 200.465 Rental costs of real property 

and equipment. 

(a) Subject to the limitations de- 
scribed in paragraphs (b) through (d) of 
this section, rental costs are allowable 
to the extent that the rates are reason- 
able in light of such factors as: rental 
costs of comparable property, if any; 
market conditions in the area; alter- 
natives available; and the type, life ex- 
pectancy, condition, and value of the 
property leased. Rental arrangements 
should be reviewed periodically to de- 
termine if circumstances have changed 
and other options are available. 

(b) Rental costs under ‘‘sale and lease 
back’’ arrangements are allowable only 
up to the amount that would be al- 
lowed had the non-Federal entity con- 
tinued to own the property. This 
amount would include expenses such as 
depreciation, maintenance, taxes, and 
insurance. 

(c) Rental costs under ‘‘less-than- 
arm’s-length’’ leases are allowable only 
up to the amount (as explained in para- 
graph (b) of this section). For this pur- 
pose, a less-than-arm’s-length lease is 
one under which one party to the lease 
agreement is able to control or sub- 
stantially influence the actions of the 
other. Such leases include, but are not 
limited to those between: 

(1) Divisions of the non-Federal enti- 
ty; 

(2) The non-Federal entity under 
common control through common offi- 
cers, directors, or members; and 

(3) The non-Federal entity and a di- 
rector, trustee, officer, or key em- 
ployee of the non-Federal entity or an 
immediate family member, either di- 
rectly or through corporations, trusts, 
or similar arrangements in which they 
hold a controlling interest. For exam- 
ple, the non-Federal entity may estab- 
lish a separate corporation for the sole 
purpose of owning property and leasing 
it back to the non-Federal entity. 
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(4) Family members include one 
party with any of the following rela- 
tionships to another party: 

(i) Spouse, and parents thereof; 
(ii) Children, and spouses thereof; 
(iii) Parents,  and  spouses thereof; 
(iv) Siblings,  and  spouses thereof; 
(v) Grandparents and grandchildren, 

and spouses thereof; 
(vi) Domestic partner and parents 

thereof, including domestic partners of 
any individual in 2 through 5 of this 
definition; and 

(vii) Any individual related by blood 
or affinity whose close association with 
the employee is the equivalent of a 
family relationship. 

(5) Rental costs under leases which 
are required to be treated as capital 
leases under GAAP are allowable  only  
up to the amount (as explained in para- 
graph (b) of this section) that would be 
allowed had the non-Federal entity 
purchased the property on the date the 
lease agreement was executed. The pro- 
visions of GAAP must be used to deter- 
mine whether a lease is a capital lease. 
Interest costs related to capital leases  
are allowable to the extent they  meet  
the criteria in § 200.449 Interest. Unal- 
lowable costs include amounts paid for 
profit,  management  fees,  and  taxes 
that would not have been incurred had 
the non-Federal entity purchased the 
property. 

(6) The rental of any property owned 
by any individuals or entities affiliated 
with the non-Federal entity, to include 
commercial or residential real estate, 
for purposes such as the home office 
workspace is unallowable. 

 
§ 200.466 Scholarships and student aid 

costs. 

(a) Costs of scholarships, fellowships, 
and other programs of student aid at 
IHEs are allowable only when the pur- 
pose of the Federal award is to provide 
training to selected participants and 
the charge is approved by the Federal 
awarding agency. However, tuition re- 
mission and other forms of compensa- 
tion paid as, or in lieu of, wages to stu- 
dents performing necessary work are 
allowable provided that: 

(1) The individual is conducting ac- 
tivities necessary to the  Federal  
award; 
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(2) Tuition remission and other sup- 
port are provided in accordance with 
established policy of the IHE and con- 
sistently provided in a like manner to 
students in return for similar activities 
conducted under Federal awards  as  
well as other activities; and 

(3) During the academic period, the 
student is enrolled in an advanced de- 
gree program at  a  non-Federal  entity  
or affiliated institution and the activi- 
ties of the student in relation to the 
Federal award are related to the degree 
program; 

(4) The tuition or other payments are 
reasonable compensation for the work 
performed and are conditioned explic- 
itly upon the performance of necessary 
work; and 

(5) It is the IHE’s practice to simi- 
larly compensate students under Fed- 
eral awards as well as other activities. 

(b) Charges for tuition remission and 
other forms of compensation paid to 
students as, or in lieu of, salaries and 
wages must be subject to the reporting 
requirements in § 200.430 Compensa- 
tion—personal services, and must be 
treated as direct or indirect cost in ac- 
cordance with the actual work being 
performed. Tuition remission may be 
charged on an average  rate  basis.  See 
also § 200.431 Compensation—fringe ben- 
efits. 

§ 200.467 Selling and marketing costs. 

Costs of selling and marketing any 
products or services of the non-Federal 
entity (unless allowed under § 200.421 
Advertising and public relations.) are 
unallowable,  except  as  direct   costs,   
with prior approval by the Federal 
awarding  agency  when  necessary  for 
the   performance   of   the   Federal award. 

§ 200.468   Specialized service facilities. 

(a) The costs of services provided by 
highly complex or specialized facilities 
operated by the non-Federal  entity,  
such as computing facilities, wind tun- 
nels, and reactors are allowable, pro- 
vided the charges for the services meet 
the conditions of either paragraphs (b) 
or (c) of this section, and, in addition, 
take into account any items  of  income 
or Federal financing that qualify as ap- 
plicable credits under § 200.406 Applica- 
ble credits. 

 
(b) The costs of such services, when 

material, must be charged directly to 
applicable awards based on  actual  
usage of the services on the basis of a 
schedule of rates or established meth- 
odology that: 

(1) Does not discriminate between ac- 
tivities under Federal awards and other 
activities of the non-Federal entity, in- 
cluding usage by the non-Federal enti- 
ty for internal purposes, and 

(2) Is designed to recover only the ag- 
gregate costs of the services. The costs 
of each service must consist normally 
of both its direct costs and its allocable 
share of all indirect (F&A) costs. Rates 
must be adjusted at least biennially, 
and must take into consideration over/ 
under applied costs of the previous pe- 
riod(s). 

(c) Where the costs incurred for a 
service are not material, they may be 
allocated as indirect (F&A) costs. 

(d) Under some extraordinary cir- 
cumstances, where it is in the best in- 
terest of the Federal Government and 
the non-Federal entity to establish al- 
ternative costing arrangements, such 
arrangements may be worked out with 
the Federal cognizant agency for indi- 
rect costs. 

§ 200.469 Student activity costs. 

Costs incurred for intramural activi- 
ties, student publications, student 
clubs, and other student activities, are 
unallowable, unless specifically pro- 
vided for in the Federal award. 

 
§ 200.470   Taxes (including Value 

Added Tax). 

(a) For states, local governments and 
Indian tribes: 

(1) Taxes that a governmental unit is 
legally required to pay are allowable, 
except for self-assessed taxes that dis- 
proportionately affect Federal pro- 
grams or changes in tax policies that 
disproportionately affect Federal pro- 
grams. 

(2) Gasoline taxes, motor vehicle 
fees, and other taxes that are in effect 
user fees for benefits provided to the 
Federal Government are allowable. 

(3) This provision does not restrict 
the authority of the Federal awarding 
agency to identify taxes where Federal 
participation is inappropriate. Where 
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the identification of the amount of un- 
allowable taxes would require an inor- 
dinate amount of effort, the cognizant 
agency for indirect costs may accept a 
reasonable approximation thereof. 

(b) For nonprofit organizations and 
IHEs: 

(1) In general, taxes which the non- 
Federal entity is required to pay and 
which are paid or accrued in accord- 
ance with GAAP,  and  payments  made  
to local governments in lieu of taxes 
which are commensurate with the local 
government services received are al- 
lowable, except for: 

(a) Taxes from which exemptions are 
available to the non-Federal entity di- 
rectly or which are available to the 
non-Federal entity based on an exemp- 
tion afforded the Federal Government 
and, in the latter case, when the Fed- 
eral awarding agency makes available 
the necessary exemption certificates, 

(b) Special assessments on land 
which represent capital improvements, 
and 

(c) Federal income taxes. 
(2) Any refund of taxes, and any pay- 

ment to the non-Federal entity of in- 
terest thereon, which were allowed as 
Federal award costs, will be credited 
either as a cost reduction or cash re- 
fund, as appropriate, to the Federal 
Government. However, any interest ac- 
tually paid or credited to an non-Fed- 
eral entity incident to a refund of tax, 
interest, and penalty will be paid or 
credited to the Federal Government 
only to the extent that such interest 
accrued over the period during which 
the non-Federal entity has been reim- 
bursed by the Federal Government for 
the taxes, interest, and penalties. 

(c) Value Added Tax (VAT) Foreign 
taxes charged for the purchase of goods 
or services that a non-Federal entity is 
legally required to pay in country is an 
allowable expense under Federal 
awards. Foreign tax refunds or applica- 
ble credits under Federal awards refer 
to receipts, or reduction of expendi- 
tures, which operate to offset or reduce 
expense items that are allocable to 
Federal awards as direct or indirect 
costs. To the extent that such credits 
accrued or received by the non-Federal 
entity relate to allowable cost, these 
costs must be credited to the Federal 
awarding agency either as costs or cash 
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refunds. If the costs are  credited  back  
to the Federal award, the non-Federal 
entity may reduce the Federal share of 
costs by the amount of the foreign tax 
reimbursement, or where  Federal  
award has not expired, use the foreign 
government tax refund for approved ac- 
tivities under the Federal award with 
prior approval of the Federal awarding 
agency. 

§ 200.471 Termination costs. 

Termination of a Federal award gen- 
erally gives rise to the incurrence of 
costs, or the need for special treatment 
of costs, which would not have arisen 
had the Federal award not been termi- 
nated. Cost principles covering these 
items are set forth in this  section.  
They are to be used in conjunction  
with the other provisions of this part  
in termination situations. 

(a) The cost of items reasonably usa- 
ble on the non-Federal entity’s other 
work must not be allowable unless the 
non-Federal entity submits evidence 
that it would not retain such items at 
cost without sustaining a loss. In de- 
ciding whether such items are reason- 
ably usable on other work of the non- 
Federal entity, the Federal awarding 
agency should consider the non-Federal 
entity’s plans and orders for  current  
and scheduled activity. Contempora- 
neous purchases of common items by  
the non-Federal entity must be re- 
garded as evidence that such items are 
reasonably usable on the non-Federal 
entity’s other work. Any acceptance of 
common items as allocable to the ter- 
minated portion of the Federal award 
must be limited to the extent that the 
quantities of such items on hand, in 
transit, and on order are in excess  of  
the reasonable quantitative require- 
ments of other work. 

(b) If in a particular case, despite all 
reasonable efforts by the non-Federal 
entity, certain costs cannot be discon- 
tinued immediately after the effective 
date of termination, such costs are 
generally allowable within the limita- 
tions set forth in this part, except that 
any such costs continuing after termi- 
nation due to the negligent or willful 
failure of the non-Federal entity to dis- 
continue such costs must be unallow- 
able. 
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(c) Loss of useful value of special 
tooling, machinery, and equipment is 
generally allowable if: 

(1) Such special tooling, special ma- 
chinery, or equipment is not reason- 
ably capable of use in the other work of 
the non-Federal entity, 

(2) The interest of the Federal Gov- 
ernment  is  protected  by   transfer   of 
title or by other means deemed appro- 
priate by the Federal awarding agency  
(see also § 200.313 Equipment, paragraph 
(d), and 

(3) The loss of useful value for any 
one terminated Federal award is lim- 
ited to that portion of the acquisition 
cost which bears the same ratio to the 
total acquisition cost as the termi- 
nated portion of the Federal award 
bears to the entire terminated Federal 
award and other Federal awards for 
which the special tooling, machinery, 
or equipment was acquired. 

(d) Rental costs under unexpired 
leases are generally allowable where 
clearly shown to have been reasonably 
necessary for the performance of the 
terminated Federal award less the re- 
sidual value of such leases, if: 

(1) The amount of such rental 
claimed does not exceed the reasonable 
use value of the property leased for the 
period of the Federal award and such 
further period as may be reasonable,  
and 

(2) The non-Federal entity makes all 
reasonable efforts to terminate, assign, 
settle, or otherwise reduce the cost of 
such lease. There also may be included 
the cost of alterations of such leased 
property, provided such alterations  
were necessary for the performance of 
the Federal award, and of reasonable 
restoration required by the  provisions 
of the lease. 

(e) Settlement expenses including the 
following are generally allowable: 

(1) Accounting, legal, clerical, and 
similar costs reasonably necessary for: 

(i) The  preparation  and  presentation 
to the Federal awarding agency of set- 
tlement  claims  and  supporting  data   
with respect  to  the  terminated  portion  
of the Federal award, unless the termi- 
nation is  for  cause  (see  Subpart  D—  
Post  Federal  Award  Requirements  of 
this part, §§ 200.338 Remedies for Non- 
compliance through 200.342 Effects of 
Suspension and termination); and 

 
(ii) The termination and settlement 

of subawards. 
(2) Reasonable costs for the storage, 

transportation, protection, and disposi- 
tion of property provided by the Fed- 
eral Government or acquired or pro- 
duced for the Federal award. 

(f) Claims under subawards, including 
the  allocable  portion  of  claims  which  
are common to  the  Federal  award  and  
to other work of  the  non-Federal  enti-  
ty, are generally allowable. An appro- 
priate share of the non-Federal entity’s 
indirect costs may be allocated to the 
amount  of  settlements  with  contrac- 
tors and/or subrecipients, provided that 
the amount allocated is otherwise con- 
sistent with the basic guidelines con- 
tained in § 200.414 Indirect (F&A) costs. 
The indirect costs so allocated must 
exclude the same and similar  costs 
claimed directly or indirectly as settle- 
ment expenses. 

§ 200.472 Training and education costs. 

The cost of training and education 
provided for employee development is 
allowable. 

§ 200.473 Transportation costs. 

Costs incurred for freight, express, 
cartage, postage, and other transpor- 
tation services relating either to goods 
purchased, in process, or delivered, are 
allowable. When such costs can readily 
be identified with the items involved, 
they may be charged directly as trans- 
portation costs or added to the cost of 
such items. Where identification with 
the materials received cannot readily 
be made, inbound transportation cost 
may be charged to the appropriate in- 
direct (F&A) cost accounts if the non- 
Federal entity follows a consistent, eq- 
uitable procedure in this respect. Out- 
bound freight, if reimbursable under 
the terms and conditions of the Federal 
award, should be treated as a direct 
cost. 

§ 200.474 Travel costs. 

(a) General. Travel costs are the ex- 
penses for transportation, lodging, sub- 
sistence, and related items incurred by 
employees who are in travel status on 
official business of the non-Federal en- 
tity. Such costs may be charged on an 
actual cost basis, on a per diem or 
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mileage basis in lieu of actual costs in- 
curred, or on a combination of the two, 
provided the method used is  applied  to  
an entire trip  and  not  to  selected  days  
of the trip, and results in charges con- 
sistent with those normally allowed  in  
like circumstances in the non-Federal 
entity’s non-federally-funded activities 
and in accordance with non-Federal en- 
tity’s written travel reimbursement 
policies. Notwithstanding  the  provi-  
sions of § 200.444 General costs of gov- 
ernment, travel costs of  officials  cov-  
ered by that section are allowable  with  
the prior written approval of  the  Fed-  
eral awarding agency or pass-through 
entity when they  are  specifically  re- 
lated to the Federal award. 

(b) Lodging and subsistence. Costs in- 
curred by employees and officers for 
travel, including costs of lodging, other 
subsistence, and incidental expenses, 
must be considered reasonable and oth- 
erwise allowable only to the extent 
such costs do not exceed charges nor- 
mally allowed by the non-Federal enti- 
ty in its regular operations as the re- 
sult of the non-Federal entity’s written 
travel policy. In addition, if these costs 
are charged directly to the Federal 
award documentation must  justify 
that: 

(1) Participation of the individual is 
necessary to the Federal award; and 

(2) The costs are reasonable and con- 
sistent with non-Federal entity’s es- 
tablished travel policy. 

(c)(1)  Temporary  dependent  care  
costs (as dependent is defined in 26 
U.S.C. 152) above and beyond regular 
dependent care that directly results  
from travel to conferences is allowable 
provided that: 

(i) The costs are a direct result of the 
individual’s travel for the Federal 
award; 

(ii) The costs are consistent with the 
non-Federal entity’s documented trav- 
el policy for all entity travel; and 

(iii) Are only temporary during the 
travel period. 

(2) Travel costs for dependents are 
unallowable, except for travel of  dura-  
tion of six months or more with prior 
approval of the Federal awarding  agen-  
cy. See also § 200.432 Conferences. 

(d) In the absence of an acceptable, 
written non-Federal entity policy re- 
garding travel costs, the rates and 

 
2 CFR Ch. II (1–1–17 Edition) 

amounts established under 5 U.S.C. 5701–
11, (‘‘Travel and Subsistence Ex- penses;  
Mileage   Allowances’’),   or   by  the  
Administrator  of  General   Services, or by 
the President (or his or her des- ignee) 
pursuant to  any  provisions  of such 
subchapter must apply to travel under 
Federal awards (48 CFR 31.205– 46(a)). 

(e) Commercial air travel. (1) Airfare 
costs in excess of the basic least expen- 
sive  unrestricted   accommodations 
class offered by  commercial  airlines  
are unallowable except when such ac- 
commodations would: 

(i) Require circuitous routing; 
(ii) Require travel during unreason- 

able hours; 
(iii) Excessively prolong travel; 
(iv) Result in additional costs that 

would offset the transportation sav- 
ings; or 

(v) Offer accommodations not reason- 
ably adequate for the traveler’s med-  
ical needs.  The  non-Federal  entity  
must justify and document these condi- 
tions on a case-by-case basis in  order  
for the use of first-class or business- 
class airfare to be allowable in such 
cases. 

(2) Unless a pattern of avoidance is 
detected, the Federal Government will 
generally not question a non-Federal 
entity’s determinations that cus- 
tomary standard airfare or other dis- 
count airfare is unavailable for specific 
trips if the non-Federal entity can 
demonstrate that such airfare was not 
available in the specific case. 

(f) Air travel by other than commercial 
carrier. Costs of travel by non-Federal 
entity-owned, -leased, or -chartered 
aircraft include the cost of lease, char- 
ter, operation (including personnel 
costs), maintenance, depreciation, in- 
surance, and other related costs. The 
portion of such costs that exceeds the 
cost of airfare as provided for in para- 
graph (d) of this section, is unallow- 
able. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75887, Dec. 19, 2014] 

§ 200.475   Trustees. 

Travel and subsistence costs of trust- 
ees (or directors) at IHEs and nonprofit 
organizations are allowable. See also 
§ 200.474 Travel costs. 
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I. Introduction 
 

The purpose of this manual is to describe all accounting policies and procedures currently in use 
at the Hampton Roads Transportation Accountability Commission (HRTAC) and to ensure that the 
financial  statements  conform  to  generally  accepted  accounting  principles  (GAAP);  assets  are 
safeguarded; and all finances are managed with accuracy, efficiency, and transparency.  
 
Any HRTAC staff with a role in the management of fiscal and accounting operations is expected to 
comply with the policies and procedures in this manual.  
 
These  policies  herein will  be  reviewed  annually  and  revised  as  needed  by  HRTAC  staff  and 
approved by the Executive Director and Finance Committee of the Commission. 
 
 

Adoption, Revisions, and Incorporations 
 

Description  Activity  Date 

Interim Policies for Management of Cash, 
Bank Accounts, and Credit and Debit Cards 

Adoption, 
Revised 

Incorporation 

October 15, 2015 
September 19, 2019 
October 17, 2019 

Procurement of Goods and Services, 
Including Procedures for Certain Small 
Purchases 

Adoption,  
Revised, 

Incorporation 

October 15, 2015 
[Date of Board Action] 

Statement of Investment Policy  Adoption,  
Revised 
Revised 

Incorporation 

June 16, 2016 
December 13, 2018 

June 20, 2019 

Hampton Roads Transportation Fund 
Revenue Bonds Post‐Issuance Bond 
Compliance Policy  

Adoption, 
Incorporation 

 

April 19, 2018 

Federal Programs Procedures  Adoption, 
Incorporation 

[Date of Board Action] 
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II. Division of Responsibilities 

The following is a list of personnel who have fiscal and accounting responsibilities:  
Commission 

1. Reviews and approves annual budget. 
2. Reviews annual and periodic financial statements and information. 
3. Reviews Executive Director's performance annually and establishes salary.  
4. Chair and Co‐Chair to be authorized signers on the bank accounts. 
5. Reviews and approves all contracts over $25,000. 
6. Reviews and approves all non‐budgeted expenditures. 

Finance Committee Chair 
1. Reviews and approves wire transfers. 

Executive Director 
1. Reviews and approves all financial reports.  
2. Develops for approval and executes an approved annual budget.  
3. Reviews and approves all issued checks and/or check signing procedures. 
4. Reviews and approves all contracts. 
5. Approves all bank transfers and wires prior to Finance Committee Chair approval. 
6. Is on‐site signatory for all bank accounts. 
7. Electronically approves wire and ACH transfers online in absence of Chief Financial 

Officer 
8. Reviews completed monthly bank reconciliations, journal entries and check register. 

Chief Financial Officer (CFO) 
1. Approves all bank transfers. 
2. Approves all wire and ACH transfers, including electronically online transfers. 
3. Reviews all financial reports. 
4. Is on‐site signatory for all bank accounts. 
5. Reviews completed monthly bank reconciliations, journal entries and check register. 

Accounting Manager 
1. Overall responsibility for data entry into accounting system and integrity of accounting 

system data.   
2. Processes invoices and prepares checks for signature. 
3. Makes bank deposits. 
4. Processes payroll.  
5. Processes all wire transfers. 
6. Maintains general ledger. 
7. Prepares monthly and year‐end financial reports. 
8. Reconciles all bank accounts.  
9. Mails vendor checks. 
10. Manages Accounts Receivable. 
11. Assists Executive Director with the development of annual and program budgets. 
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III. Chart of Accounts and General Ledger 
 

HRTAC has designated a Chart of Accounts specific to its operational needs and the needs of its 
financial  statements.  The Chart of Accounts  is  structured  so  that  financial  statements  can be 
shown by natural classification (expense type) as well as by functional classification (program vs. 
fundraising vs. administration). The general ledger is automated and maintained using accounting 
software, and should be reviewed periodically by HRTAC staff for any unusual transactions.  
 

IV. Cash Receipts 
 

Cash receipts generally arise from Sales and Use Tax and Fuels Tax (Note: bond generated 
reimbursement revenues are covered in the bond revenue section.)   

 
The principal steps in the cash receipts monthly process are: 
 

1. The  HRTAC  Staff  receives  an  email  from  an  authorized  Virginia  Department  of 
Transportation (VDOT) official indicating HRTAC member localities’ tax contributions.  

2. Simultaneously, VDOT  submits  a  request  to  Treasury  to have  the  funds  transferred  to 
HRTAC. 

3. The  HRTAC  Accounting  Manager  will  receive  an  email  from  Virginia  Department  of 
Accounts confirming a wire transfer.  

4. The HRTAC Accounting Manager reviews the obligation to debt service and  follows the 
steps  of  the Waterfall  detailed  in HRTAC’s HRTF  Series  2018A Master  Indenture.  (See 
Section XIII.) 

5. The HRTAC Accounting Manager then notifies the HRTAC financial advisor and Executive 
Director of the remaining balance and any outstanding payments to others and requests 
to be advised on the best strategy for the deposit of funds into HRTAC’s laddered portfolio. 

6. The recommendation of the Executive Director  is transmitted by the HRTAC Accounting 
Manager via email to the Chair of the Finance Committee for approval. 

7. Upon receipt of approval by the Finance Committee Chair, the funds are deposited  into 
the respective account.  

 

V. Bank Account Transfers 
 

Bank accounts and relationships with investment institutions must be authorized and established 
pursuant to resolutions adopted from time to time by the Commission.  
 
Fluid cash checking account balances are monitored to assure adequate  funds are available to 
cover the expenses of the Commission.  The HRTAC Accounting Manager receives approval of total 
transfer amount from the Finance Committee chair and recommends to the Executive Director 
when a transfer should be made.  Once all approvals have been obtained a wire transfer sheet is 
generated and approved by the Executive Director and the CFO.  The HRTAC Accounting Manager 
initiates the electronic bank transfer and it must be approved on line by the CFO or the Executive 
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Director in the absence of the CFO. A copy of the approvals and wire transfer is retained in the 
accounting department.  

Electronic funds transfers, using the Automated Clearing House (“ACH”) network, such as direct 
debit payments, may be made from the Commission’s bank accounts, subject to the following: 

1.  ACH transfers/direct debit payments shall be used solely for the following: 

•  Employee payroll 

•  Treasury payments of payroll‐related taxes 

•  Employee expense reimbursements which have been duly approved 

•  Recurring monthly payment obligations of the Commission, such as rent and utilities, 
that are contemplated by the Commission’s operating budget. 

2. For the avoidance of doubt, an ACH transfer/direct debit shall not under any circumstance 
be used to pay any personal charge of any employee. 

3.   All ACH transfers/direct debit payments must be implemented/effected by the CFO or his or 
her designee, provided that such person is acting in accordance with written instructions 
(which may be given electronically) from the Chair (or Vice Chair) of the Finance Committee 
and the Executive Director. 

 
4.   All ACH transfers/direct debit payments will be tracked through the monthly bank 

statements and reconciled to the accounting system transactions. 
 

VI. Cash Disbursements and Expense Allocations 

1.  All cash, checks and other payments received by the Commission shall be recorded in the 
Commission’s books and records and deposited into a Commission bank account, which 
deposit in the case of cash or checks should be made within 24 business hours of receipt. 

2.  No cash withdrawals are permitted from any Commission bank account. 

3.  No Commission check may be made payable to “cash” or “bearer.” 

4.  Commission checks must be kept in a secure location and executed in accordance with the 
Commission’s Bylaws and applicable resolutions, which presently require dual signatures.  
When made, checks shall be copied and recorded in the Commission’s books and records, 
including its check ledger. 

 
 Cash disbursements are generally made for: 
 

1. Payments to vendors for goods and services 
2. Taxes/license fees 
3. Staff training and development 
4. Memberships and subscriptions  
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5. Meeting expenses  
6. Employee reimbursements  

 
Checks are processed monthly and invoices submitted to the HRTAC Accounting Manager by the 
first of the third week of the month will be processed and paid by Friday of the same week.  The 
HRTAC Accounting Manager will assign the general ledger account code.  
 
Requests for cash disbursements are submitted to Accounting in two ways: 
 

1. Original invoice 
2. Employee expense report or reimbursement request 

 
Every employee reimbursement or purchase request must be documented on the approved form 
with receipts, and business nature before reimbursement approval. Specific documentation for 
each category is: 
 
Lodging  ‐ an  itemized receipt  from the hotel detailing all charges, the person(s)  for whom the 
lodging was provided, and the specific business purpose. 
 
Meals and Entertainment ‐ a receipt must be provided showing the cost of food, beverage, and 
gratuities, including the names of every person for whom food or beverage was provided, and the 
specific business purpose. 
 
Other Expenditures ‐ a receipt from the vendor detailing all goods or services purchased (including 
the class of service for transportation) and the specific business purpose. 
 
All requests for payment will be reviewed by the designated staff for: 
 

1. Expenditure and amount and appropriate allocation information. Once verified, payment 
will  be  processed  and  will  be  submitted  to  the  Executive  Director  for  approval  and 
signature. All checks require a second signature from an authorized Commission member 
or staff member. 

2. All documentation will be appropriately filed. 
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VII. Procurement of Goods and Services, Including Procedures for 
Certain Small Purchases 

(Amended Date of Board Action) 
 
General 
 
The Virginia  Public  Procurement Act  (“VPPA”)  covers  contracts made  by  the Hampton  Roads 
Transportation  Accountability  Commission  (the  “Commission”  or  “HRTAC”)  with 
nongovernmental contractors for the purchase or lease of goods, or for the purchase of services, 
insurance, or construction (as those terms are defined in the VPPA).  The VPPA seeks, among other 
things, to enable public bodies in the Commonwealth to obtain high quality goods and services at 
reasonable costs.  This Policy, including its small purchases procedures, is adopted to provide the 
Commission’s  members,  officers  and  employees  with  direction  regarding  the  VPPA  and  its 
implementation. 
 
Under  the  VPPA,  covered  contracts  must  be  awarded  after  competitive  sealed  bidding,  or 
competitive negotiation, as provided in the VPPA, unless otherwise authorized by law. 

 
Exemptions 
 
Without  limiting  the  exemptions  under  the VPPA  that may  be  applicable  from  time  to  time, 
neither the competitive sealed bidding nor competitive negotiation procedures apply to: 
Contracts negotiated and awarded to a source that is determined in writing to be the sole source 
available for that which is to be procured: in order to use this exemption under Section 2.2‐4303(E) 
of the VPPA, all requirements of the exemption, including the written determination and public 
notice  requirements,  must  be  observed;  the  written  determination  may  be  made  by  the 
Commission’s  Executive  Director  if  funds  for  the  applicable  contract  are  available  under  the 
Commission’s then‐applicable operating budget, but copies of such determinations must be given 
to the Finance Committee within five (5) business days after being made. 
 
Contracts awarded  in case of emergency: however, such procurement shall be made with such 
competition  as  is  practicable  under  the  circumstances.  In  order  to  use  this  exemption  under 
Section  2.2‐4303(F)  of  the  VPPA,  all  requirements  of  the  exemption,  including  the  written 
determination and public notice requirements must be observed; the written determination may 
be made by the Commission’s Executive Director if funds for the applicable contract are available 
under  the Commission’s  then‐applicable operating budget, but  copies of  such determinations 
must be given to the Finance Committee within five (5) business days after being made. 
 
Purchases made from another public body’s contract, even if the Commission did not participate 
in  the request  for proposal or  invitation  to bid,  if  the request  for proposal or  invitation  to bid 
specified  that  the procurement was a cooperative procurement being conducted on behalf of 
other public bodies; however, this exemption under Section 2.2‐4304 of the VPPA is subject to the 
limitations set forth therein. 
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Single or  term contracts  for goods and services  that  fit within  the dollar  limitations and other 
parameters set forth in Section 2.2‐4303(G) of the VPPA if they are entered into pursuant to small 
purchases procedures that have been adopted by the Commission in writing; the Commission’s 
small purchases procedures are set forth in the chart below; these procedures may not be used 
for single or term contracts for transportation‐related construction. 
 

Estimated Cost of Small 
Purchase 

Procedure with Small Purchase 

When the aggregate or the 
sum of all phases is expected 
to be less than $500 

Purchase may be made upon receipt of one (1) or more 
written or telephone quotes. 
As applicable, complete either (a) a Purchase Approval Form 
(attached hereto as Exhibit A) or (b) a Credit Card Form 
(attached hereto as Exhibit B), and submit such form to the 
Executive Director for approval.  Once approval is granted, 
instruct vendor to invoice HRTAC for payment or charge to 
HRTAC credit card, as applicable. 

When the aggregate or the 
sum of all phases is expected 
to be between $500 and 
$1,499 

Requires at least three (3) attempted telephone, catalog, 
eVA Quick Quote, or electronic/written quotes to be 
obtained.  Efforts should be made to obtain one or more of 
those quotes from vendors listed in the Department of Small 
Business and Supplier Diversity database as being SWaM 
(Small, Women‐owned and Minority‐owned Business) 
certified or DBE (Disadvantaged Business Enterprise) 
certified. 
Complete a Purchase Approval Form, attach quotes and 
submit to the Executive Director for approval. The form will 
then be submitted to the Chief Financial Officer (“CFO”) and 
Executive Director for budgetary and final approvals 
respectively.  After CFO and Executive Director approvals 
have been obtained, order and have vendor invoice directly. 

When the aggregate or the 
sum of all phases is expected 
to be between $1,500 and 
$4,999 

Requires at least three (3) attempted written (which may be 
electronic) quotes, including eVA Quick Quotes, to be 
obtained.  Efforts should be made to obtain one or more of 
those quotes from vendors listed in the Department of Small 
Business and Supplier Diversity database as being SWaM 
certified or DBE certified. 
Complete a Purchase Approval Form, attach quotes and 
forward to the Executive Director for approval.  It will then 
be submitted to the CFO and Executive Director for 
budgetary and final approvals respectively.  After CFO and 
Executive Director approvals have been obtained, order and 
have vendor invoice directly. 
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When the aggregate or the 
sum of all phases is expected 
to be between $5,000 and 
$25,000 

Requires at least four (4) attempted written (which may be 
electronic) quotes, including eVA Quick Quotes, to be 
obtained.  Efforts should be made to obtain one or more of 
those quotes from vendors listed in the Department of Small 
Business and Supplier Diversity database as being SWaM 
certified or DBE certified. 
Complete a Purchase Approval Form and a Requisition Form 
(attached hereto as Exhibit C), attach quotes, and forward to 
the Executive Director for approval.  It will then be 
submitted [to the Computer Network Manager (if 
applicable) and on] to the CFO and Executive Director for 
budgetary and final approvals respectively.  After the CFO 
and Executive Director have approved the Requisition, it and 
all attachments (quotes, Purchase Approval Form, etc.) will 
be submitted to the Procurement Officer who will create a 
Purchase Order (“PO”), submit the PO to the vendor, send a 
copy of the PO to appropriate employees involved, and 
establish the PO in the accounting system. 

 
NOTE:    Re‐quotes may  be  required  should  none  of  the  research  produce  prices,  quality  or 
quantities desired.   Should  re‐quotes be required, approval by  the Executive Director must be 
obtained  before  contacting  vendors.    ALL  responding  vendors  must  be  contacted  for  the 
opportunity to re‐quote. 
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Contracting with small and minority businesses, women's business enterprises, and labor 
surplus area firms. (2CFR 200.321)  
a) The Commission must take all necessary affirmative steps to assure that minority businesses, 

women's business enterprises, and labor surplus area firms are used when possible. 
b) Affirmative steps must include: 
Placing qualified small and minority businesses and women's business enterprises on solicitation 
lists; 

1) Assuring that small and minority businesses, and women's business enterprises are 
solicited whenever they are potential sources; 

2) Dividing total requirements, when economically feasible, into smaller tasks or quantities 
to permit maximum participation by small and minority businesses, and women's 
business enterprises; 

3) Establishing delivery schedules, where the requirement permits, which encourage 
participation by small and minority businesses, and women's business enterprises; 

4) Using the services and assistance, as appropriate, of such organizations as the Small 
Business Administration and the Minority Business Development Agency of the 
Department of Commerce; and 

5) Requiring the prime contractor, if subcontracts are to be let, to take the affirmative steps 
listed in paragraphs (1) through (5) of this section. 

 
Domestic preferences for procurements (2CFR 200.322)  
(a)  To the greatest extent practicable under a federal award, the Commission will provide a 

preference for the purchase, acquisition, or use of goods, products, or materials produced in 
the United States.  The requirements of this section must be included in all subawards 
including all contracts and purchase orders for work or products under Federal programs. 

(b) For purposes of this section: 
1) “Produced in the United States” means, for iron and steel products, that all 

manufacturing processes, from the initial melting stage through the application of 
coatings, occurred in the United States. 

2) “Manufactured products” means items and construction materials composed in 
whole or in part of non‐ferrous metals such as aluminum; plastics and polymer‐based 
products such as polyvinyl chloride pipe; aggregates such as concrete; glass, including 
optical fiber; and lumber. 

 
Procurement of recovered materials (2CFR 200.323) 
The Commission is a political subdivision of a state and its contractors must comply with section 
6002 of the Solid Waste Disposal Act, as amended by the Resource Conservation and Recovery 
Act. The requirements of Section 6002 include procuring only items designated in guidelines of 
the Environmental Protection Agency (EPA) at 40 CFR part 247 that contain the highest 
percentage of recovered materials practicable, consistent with maintaining a satisfactory level of 
competition, where the purchase price of the item exceeds $10,000 or the value of the quantity 
acquired during the preceding fiscal year exceeded $10,000; procuring solid waste management 
services in a manner that maximizes energy and resource recovery; and establishing an 
affirmative procurement program for procurement of recovered materials identified in the EPA 
guidelines. 
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Contract cost and price (2CFR 200.324) 
(a)  The Commission will perform a cost or price analysis in connection with every procurement 
action in excess of the Simplified Acquisition Threshold including contract modifications. The 
method and degree of analysis is dependent on the facts surrounding the particular 
procurement situation, but as a starting point, the Commission will make independent estimates 
before receiving bids or proposals. 
(b)  The Commission will negotiate profit as a separate element of the price for each contract in 
which there is no price competition and, in all cases, where cost analysis is performed. To 
establish a fair and reasonable profit, consideration must be given to the complexity of the work 
to be performed, the risk borne by the contractor, the contractor's investment, the amount of 
subcontracting, the quality of its record of past performance, and industry profit rates in the 
surrounding geographical area for similar work. 
(c)  Costs or prices based on estimated costs for contracts under the Federal award are allowable 
only to the extent that costs incurred or cost estimates included in negotiated prices would be 
allowable for the Commission under Subpart E—Cost Principles of this part.  The Commission 
may reference its own cost principles that comply with the Federal cost principles. 
(d)  The cost plus a percentage of cost and percentage of construction cost methods of 
contracting must not be used. 
 
Federal awarding agency or pass‐through entity review (2CFR 200.325) 
(a)  The Commission will make available, upon request of the Federal awarding agency or pass‐
through entity, technical specifications on proposed procurements where the Federal awarding 
agency or pass‐through entity believes such review is needed to ensure that the item or service 
specified is the one being proposed for acquisition. This review generally will take place prior to 
the time the specification is incorporated into a solicitation document. However, if the 
Commission desires to have the review accomplished after a solicitation has been developed, 
the Federal awarding agency or pass‐through entity may still review the specifications, with such 
review usually limited to the technical aspects of the proposed purchase. 
(b)  The Commission will make available upon request, for the Federal awarding agency or pass‐
through entity pre‐procurement review, procurement documents, such as requests for 
proposals or invitations for bids, or independent cost estimates, when: 

1) The Commission’s procurement procedures or operation fails to comply with the 
procurement standards in this part; 

2) The procurement is expected to exceed the Simplified Acquisition Threshold and is to be 
awarded without competition or only one bid or offer is received in response to a 
solicitation; 

3) The procurement, which is expected to exceed the Simplified Acquisition Threshold, 
specifies a “brand name” product; 

4) The proposed contract is more than the Simplified Acquisition Threshold and is to be 
awarded to other than the apparent low bidder under a sealed bid procurement; or 

5) A proposed contract modification changes the scope of a contract or increases the 
contract amount by more than the Simplified Acquisition Threshold. 
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(c)   The Commission is exempt from the pre‐procurement review in paragraph (b) of this 
section if the Federal awarding agency or pass‐through entity determines that its 
procurement systems comply with the standards of this part. 
1) The Commission may request that its procurement system be reviewed by the Federal 

awarding agency or pass‐through entity to determine whether its system meets these 
standards for its syst to be certified. Generally, these reviews must occur where there is 
continuous high‐dollar funding, and third‐party contracts are awarded on a regular basis;  

2) The Commission may self‐certify its procurement system. Such self‐certification must not 
limit the Federal awarding agency's right to survey the system. Under a self‐certification 
procedure, the Federal awarding agency may rely on written assurances from the 
Commission that it is complying with these standards. The Commission must cite specific 
policies, procedures, regulations, or standards as following these requirements and have 
its system available for review. 
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EXHIBIT A 

Purchase Approval Form 
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HRTAC 
PURCHASE APPROVAL FORM 

Date of Request:     

Pursuant  to  the Small Purchases Procedures  included  in  the HRTAC “Policy Relating  to Procurement of 
Goods  and  Services,  Including  Procedures  for  Certain  Small  Purchases”  (the  “Purchasing  Policy”)  the 
undersigned purchaser (the “Purchaser”) hereby requests approval to make the following purchase(s): 

Description of Item(s)  Proposed Use/ 
Reason 

Expense Code* 

 

 

   

* If applicable. 

Below please provide a summary of quotes obtained for the above described  item(s), and,  if applicable, 
attach written quotes.  Please see the Purchasing Policy for the required number and form of quotes. 

 
Vendor/Supplier  Summary of Quoted Price 

(If applicable, please provide price 
per unit and total price.) 

SWaM  
or  
DBE 

Additional Comments 

1 

 
 

 

     

2 

 
 

 

     

3 

 
 

 

     

4 

 
 

 

     

 

Based on the information above, Purchaser recommends the following vendor/supplier: 

_____________________________________________________________________________________ 
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Once approval is granted by the Executive Director and, for purchases over $500, the Chief Financial Officer, 
Purchaser may make  the purchase described above and should  instruct  the vendor/supplier  to  invoice 
HRTAC.   Purchaser  is responsible  for retaining documentation of the purchase and reconciling  it to the 
applicable invoice. 

Purchaser: 

       
Print Name:    Date 
 
Approved by Executive Director: 

       
Print Name:    Date 
 
Approved by Chief Financial Officer: 
(Required for purchases over $500) 

       
Print Name:    Date 
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EXHIBIT B 

Credit Card Form 
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HRTAC 
Credit Card Form 

(Relating to Purchases Made with Card) 

Date of Request:     

Vendor/Supplier:                   

Pursuant to the Small Purchases Procedures included in the HRTAC “Policy Relating to Procurement of 
Goods and Services, Including Procedures for Certain Small Purchases,” the undersigned (the “User”) 

hereby requests approval to use the HRTAC ☐  credit card / ☐  debit card (check applicable box) to make 
the following purchase(s): 

Description of Item  Proposed Use/ 
Reason 

Projected 
Amount 

Expense 
Code** 

       

       

       

    Total:* $___________   

*Total may not exceed $500.00. ** If applicable. 

Once approval is granted by the Executive Director (as indicated by his or her signature below), User may 
use the HRTAC credit card or debit card (as indicated above) to make the purchase(s) described above.  
User is responsible for retaining documentation of purchases and reconciling them to the monthly 
credit/debit card statement. 
 
By signing below, User agrees to the following: 
 
The use of Commission issued debit/credit cards (a “Purchase Card”) is an important privilege that is 
intended to facilitate business by the Commission.  Adherence to the Commission’s Purchase Card Policy is 
vital in ensuring not only the continuation of this privilege, but also in ensuring that neither you nor the 
Commission is subjected to financial hardship or public criticism. 
I, the undersigned User, have read and understand the Commission’s Purchase Card Policy. I agree to 
abide by all provisions of the Purchase Card Policy, and understand that violations of the Policy could 
result in legal or disciplinary actions, including termination. 
 
User: 
       
Print Name:    Date 
 
Approved by Executive Director: 

       
Print Name:    Date 
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EXHIBIT C 

Purchase Requisition Form 
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HRTAC 
Requisition Form 

(For Use with Small Purchases Between $5,000 and $25,000) 

Date of Request:     

Pursuant to the Small Purchases Procedures included in the HRTAC “Policy Relating to Procurement of 
Goods and Services, Including Procedures for Certain Small Purchases” the undersigned (the 
“Requestorr”) hereby requests approval to make the following purchase(s): 

VENDOR/SUPPLIER NAME  VENDOR/SUPPLIER EMAIL ADDRESS  REQUESTOR 

        

VENDOR/SUPPLIER ADDRESS  VENDOR/SUPPLIER FAX#  DEPARTMENT  PHONE EXT. 

           

CITY  STATE  ZIP CODE  CONTACT PERSON  P.O.#  INVENTORY # 

                 

ELEMENTS  EXPENSE  DESCRIPTION  QTY  UNIT COST  TOTAL 

                

                

                

                

                

                

                

                

                

                

                

                

                

 SHIPPING & HANDLING     

  TOTAL ORDER   

 

SHIPPING ADDRESS  SPECIAL INSTRUCTIONS 
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Note: Attach copies of the Purchase Approval Form and the quotes obtained. 

Once approval is granted by the Executive Director and the Chief Financial Officer, Requestor may make 
the purchase described above and should instruct the vendor/supplier to invoice HRTAC.  Requestor is 
responsible for retaining documentation of the purchase and reconciling it to the applicable invoice. 

Requestor 

       
Print Name:    Date 
 
Approved by Executive Director: 
 

       
Print Name:    Date 
 
Approved by Chief Financial Officer: 
 

       
Print Name:    Date 
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VIII. Credit/Debit Card Policy and Charges 
 
1.   This Policy applies to any and all debit cards and credit cards (each, a "Purchase Card") 

issued  in  respect  of  the  Commission  or  its  accounts  and  is  adopted  to  provide  the 
Commission's members, officers and employees direction regarding the authorized uses 
of such Purchase Cards and the steps that must be followed to issue and monitor them. 

 
2.   The Executive Director shall be authorized to obtain one credit card in the name of the 

Commission, which  credit  card  shall  have  an  aggregate monthly  transaction  limit  of 
$15,000, and a single purchase limit of $2,000. The purpose of obtaining a credit card is 
to  facilitate  transactions effected on behalf of  the Commission, not  to utilize a  line of 
credit. 

 
3.   The Executive Director is also authorized to obtain debit cards, provided that there shall 

not be more than three debit cards  issued and outstanding from time to time and the 
maximum available funds under each such card shall be $1,000. 

 
4.   Purchase Cards  (credit and debit)  shall be used by  authorized Commission officers or 

employees solely to pay for small purchases made in accordance with the Commission's 
small purchases procedures.  At no time may any Purchase Card be used for any type of 
personal charge. See below for illustrative "Authorized Uses" and "Unauthorized Uses."  

 
5. Illustrative authorized uses of Purchase Card(s) include the following:    

 
a) Travel costs: 

 Airfare 

 Lodging 

 Shuttle service 

 Rental vehicles 

 Gasoline for rental vehicles 

 Gasoline for personal vehicles when used and documented usage is for official 
Commission business. 

 
b) Purchases: 

 Meals 

 Office supplies 

 Express mail service and freight service 
 

6.   Illustrative  unauthorized  uses of Purchase Card(s) include the following: 
•  Personal meals 
•  Personal telephone  usage and movie rentals included  in lodging bills associated 

with official business purposes 
•  Cash advances 
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•  Purchases by persons who are not officers, members or employees of the 
Commission 

•  Purchases prohibited  by the Virginia Public Procurement Act or applicable 
Commission policies 

•  Purchases in which one or more users of a Purchase Card break a purchase of 
the same or related goods or services into multiple  purchases to circumvent 
the usage limits or other  limitations described herein or any other applicable 
Commission policy 

 
7.   All charges will  be billed  directly  to  the  Commission, reconciled  and paid, or disputed, 

monthly.   Purchase logs must be maintained  as each purchase is made.  A new purchase 
log must  be established at the  beginning  of  each new billing  cycle.  The cardholder  is 
responsible for retaining documentation of purchases and returns and reconciling them, 
with  the aid of the purchasing log, to the monthly  charge card statement.  At the end of 
the billing cycle, the cardholder  shall deliver  the documentation  to the CFO together 
with  a written certification  that the goods and services identified therein were 
purchased in accordance with  this policy. 
 

8.   Prior to issuance and usage of a Purchase Card, each authorized person shall be required 
to read and sign the statement  below  regarding the use of a Purchase Card: 
 

  The use  of Commission  issued  debit/credit cards  (a "Purchase  Card") is an important 
privilege that  is intended to  facilitate  business  by the Commission.   Adherence  to  the 
Commission's Purchase Card Policy is vital in ensuring  not  only the  continuation of this 
privilege,  but  also  in  ensuring  that  neither  you  nor  the  Commission  is  subjected  to 
financial  hardship or public criticism. 
 
I, (Name of Certifying Person), have read and understand the Commission's Purchase Card 
Policy. I agree to abide by all provisions of  the Purchase Card Policy and understand  that 
violations of the Policy could result in legal or disciplinary actions, including termination. 
 
 
 

Signature   Date 
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IX. Accruals 
 

To ensure a timely close of the General Ledger, HRTAC may book accrual entries. Some accruals 
will be made as recurring entries. 
 

X. Bank Account Reconciliations 
 

1. All bank statements are opened, date stamped and  forwarded  to  the Accounting Manager 
who prepares the reconciliation and reviews for any unusual activity.  
 

2. A timely reconciliation including: as a comparison of dates and amounts of deposits as shown 
in the accounting system and on the statement, a comparison of inter‐account transfers, an 
investigation of any rejected items, a comparison of cleared checks with the accounting record 
including amount, payee, and sequential check numbers. 

 
3. Statements will be verified that voided checks are appropriately defaced, filed, and any checks 

that are outstanding over six months will be investigated.  
 

4. The completed bank reconciliation is attached to the applicable bank statement, along with 
all documentation will be retained for filing purposes.  Before filing, the reconciliation package 
is  forwarded  to  the  CFO  for  review  and  approval.   Once  approved,  it  is  returned  to  the 
Accounting Manager for filing. 
 

5. An internal circulation reconciliation report will be generated and reviewed by the Executive 
Director and CFO.  

 

XI. Property and Equipment 
 

Property and equipment includes items such as; but are not limited to: 
 

1. Office furniture and equipment 
2. Computer hardware 
3. Computer software 
4. Leasehold improvements 

 
It  is  the  organization’s  policy  to  capitalize  all  items which  have  a  unit  cost  greater  than  five 
thousand dollars ($5,000). Items purchased with a value or cost  less than five thousand dollars 
($5,000) will be expensed in the period purchased. 

 
The depreciation period for capitalized assets is as follows: 
 

Computer Hardware           36 months 
    Office Equipment            60 months 
    Office Furniture           60 months 
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    Computer Software           36 months 
    Leasehold improvements         Length of lease 
 
1. A Fixed Asset Log is maintained by HRTAC staff including date of purchase, asset description, 

purchase/donation information, cost/fair market value, donor/funding source, identification 
number, and life of asset. 
 

2. The Log will be reviewed and amended by HRTAC staff when appropriate and all changes to 
the log shall be made in writing by the Accounting Manager. 

 
3. Annually, a physical inspection and inventory will be taken of all fixed assets and reconciled to 

the general ledger balances. 
 
4. Depreciation will  be  recorded  no  less  than  annually. Depreciation  is  computed  using  the 

straight‐line method over the estimated useful lives of the related assets. Any impaired assets 
discovered during the inventory will be written down to their actual value. 

 

XII. Payroll Processing 
 

1. Timesheets are to be prepared by all staff on the approved form and submitted semi‐monthly 
no  later  than 3 days before payday.   Should  the payday  fall on a weekend or holiday,  the 
timesheets are to be submitted the 3rd day prior to the weekend or holiday. Exceptions to the 
submittal date may occur and will be communicated accordingly. 
 

2. Timesheets are to be kept on a daily basis and completed electronically.  
 

3. Any corrections to timesheets are to be made by making a single line through the error and 
writing in the correction. Correction fluid and/or tape are not allowable. 
 

4. Timesheets are to be signed and dated by the employee and the employee’s supervisor for 
submission to the designated staff. 
 

5. Payroll will be processed in a timely manner and record vacation time, holiday hours, sick time, 
and any other information deemed necessary to properly reflect time worked. 
 

6. Paychecks will be distributed on the 15th and last day of the month. If the 15th and/or the last 
day of the month fall on a weekend or holiday the paychecks will be distributed the day before. 
 

7. All employees will be paid by direct deposit. 
 

8. Federal and State taxes will be paid electronically on the date of the payroll. 
 

9. All quarterly federal and state payroll reports will be prepared and filed appropriately. 
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10. All W‐2 statements are issued to employees prior to January 31st of the following year for the 
prior calendar year.  

 

XIII. Financial Reports 
 

The HRTAC Accounting Manager will prepare the monthly Hampton Roads Transportation Fund 
(HRTF)  financial report  for review by the Executive Director and CFO. The HRTF Report will be 
included in the HRTAC agendas and include:  Totals Sheet, Sales and Use Tax received, Fuels Tax 
received, Projects Allocation, Projects Expenditures and a Summary Page.   
 
A Cash Balance report is prepared for the Executive Director and Finance Committee Chair. 
 
Periodic and annual financial reports will be submitted to the Finance Committee and Commission 
for review and approval.  
 
For purposes of development of the annual financial reports of the Commission, a sixty‐calendar 
day period following the closing day of the accounting fiscal year will be utilized as a rule to receive 
invoices resulting  from the closed  fiscal year‘s activities and record them  in the previous  fiscal 
year.  Special exceptions to this rule may be made and estimated on a case‐by‐case basis and in 
coordination with the Commission’s auditor.   
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XIV. Bonds and Post Issuance Bond Policy 
 
Proceeds from Bond Issuance 
Once the proceeds are received from commercial close of the bond sale, the underwriter 
disburses the monies as follows: 
 

1) Pay Cost of Issuance Invoices 
2) Reimburse HRTAC for money paid on Projects covered under Adopted Reimbursement 

Resolutions 
3) Invest remaining bond proceeds in SNAP until HRTAC authorizes payments for eligible 

projects 
 
Revenue Distribution Waterfall Post Bond Issuance 
When the monthly HRTF revenues transfer/deposit is received (Sales & Use Tax and Fuels Tax), 
HRTAC  will  distribute  the  funds  in  accordance  with  the  HRTAC  HRTF  Series  2018A  Master 
Indenture ‘Waterfall’ as follows: 
 

1) Debt Service Funds 
2) Debt Service Reserve Funds (if any) 
3) Rebate Fund (if necessary) 
4) Interest Payment 
5) Operating Account 
6) Operating Reserve Account 
7) General (remainder) 
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HAMPTON ROADS TRANSPORATION FUND REVENUE 
BONDS 

POST‐ISSUANCE BOND COMPLIANCE POLICY 
(Adopted April 19, 2018) 

 
This policy  summarizes  the  federal  law  regulatory compliance  responsibilities of  the Hampton 
Roads  Transportation  Accountability  Commission  (the  “Commission”)  with  regard  to  its  tax‐
exempt bond  issues.   These  responsibilities  consist of  compliance with  (1)  federal  income  tax 
regulations  relating  to  the  use  and  investment  of  bond  proceeds,  and  (2)  federal  securities 
regulations relating to continuing disclosure to the market. 
 
This policy is formulated to address, in a summary fashion, the assignment of general categories 
of responsibilities, and to specify the frequency of review and required duration of recordkeeping 
for each item.  A more specific checklist to be used in connection with each individual bond issue 
is attached as Exhibit A  to  this document.   Any questions  that arise as  to non‐routine matters 
should be addressed to bond counsel.  Each specific category of tasks should be assigned to one 
responsible department or individual.  

 
Because most bond issues remain outstanding for long periods of time, and the possibility of IRS 
audit  exists  throughout  the  term  of  each  bond  issue,  each  individual  or  department  with 
responsibilities under this policy should develop a plan detailing the steps that will be taken to 
transfer  responsibilities  and  accumulated  knowledge  to  successor  personnel.  Further, 
Commission  record  retention  policies  should  be  applied  to  bond‐related materials  with  the 
recognition that tax regulations require the retention of most records relating to tax‐exempt bond 
issues for the life of the bonds, including the life of any bonds that refund such bonds, plus 3 years.  
See “Record Retention,” see Section XVI below, for more detail.  
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 Allocation of Bond Proceeds 
 

The  Treasury  Regulations  set  forth  detailed  allocation  and  accounting  rules  relating  to  the 
allocation of bond proceeds  to expenditures.   Allocations  should  reflect,  among other  things, 
compliance with the various rules that qualify uses of funds for temporary periods (i.e., periods 
during  which  unspent  funds  are  not  subject  to  yield  restriction)  and  other  limitations  on 
expenditures. 

 
Responsibility for this category:  Executive Director 
 

Task  Responsible        
Party 

Frequency of 
Review 

Prepare and maintain an expenditure summary showing the date, 
amount and purpose of each expenditure  from bond proceeds, 
and  including  copies  of  all  requisitions  or  advance  certificates.  
(Expenditures should reflect compliance with limitations set forth 
in issue‐specific non‐arbitrage certificates in bond transcripts.) 

__________  Monthly  during 
draw‐down 
periods 

Request that bond counsel prepare reimbursement resolutions for 
projects to be financed with tax‐exempt bond proceeds in the near 
future. 

__________  Issue‐specific1 

If a reimbursement resolution has been adopted, bond proceeds 
can be used to reimburse expenditures made up to 60 days before 
the resolution date, and the bonds must be issued and proceeds 
allocated to each expenditure within 18 months after the later of 
(i)  the date of  the  first expenditure  to be  reimbursed or  (ii)  the 
placed  in service date of  the project, but  in no event  later  than 
three years after the expenditure was paid.  

__________  Issue‐specific 

Bond proceeds  for  capital projects  should be  spent  consistently 
with  the  “3‐year  temporary  period”  rule, meaning  that  (i)  the 
project  moves  forward  with  diligence  after  closing,  (ii)  the 
Commission  incurs within  six months after  closing  a  substantial 
binding obligation to a third party to expend at least 5 percent of 
the bond proceeds on the project, and (iii) all bond proceeds are 
expended on the project within 3 years after the date of issuance 
of the bonds. 

__________  Issue‐specific 

 

                                                       
1   Also refer to Exhibit A for bond issue-specific items. 
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Investment of Bond Proceeds 
 

Bond proceeds that are not immediately spent are regarded as “nonpurpose investments” 
while  held  in  reserve,  or  until  they  are  spent  and  allocated  to  expenditures  in  the manner 
described above.   The yield on a nonpurpose  investment must be restricted unless the type of 
investment qualifies for a “temporary period” during which such restriction  is not required.    In 
order to prevent artificially depressing yield, nonpurpose investments must be purchased at fair 
market  value.    In  addition,  any  arbitrage  that  the  Commission  in  fact  earns,  even  during  a 
temporary  period  or  in  a  reasonably  required  reserve  fund, must  be  rebated  to  the  federal 
government, unless an exception to rebate applies. 

 
Responsibility for this category:  Executive Director 

 

Task  Responsible        
Party 

Frequency of 
Review 

Avoid  the  formal  or  informal  creation  of  funds  reasonably 
expected  to  be  used  to  pay  debt  service  on  bonds  without 
determining  in advance whether such funds must be  invested at 
restricted yield.  (Such funds may be deemed to be “replacement 
proceeds”  of  the  bonds,  which  are  subject  to  yield  restriction 
requirements.) 

__________  Semi‐annual 

Prepare  and maintain  a  summary of  investment  transactions  in 
order to assist with arbitrage rebate compliance analysis. 

__________  Quarterly 

Obtain computation of  the  “yield” of  the bonds and establish a 
procedure to track the return on invested bond proceeds. 

__________  Issue‐specific 

Monitor  compliance  with  “temporary  period”  expectations  for 
spending bond proceeds (e.g., three years for a construction fund)  

__________  Issue‐specific 

When  required,  provide  for  yield  restriction  of  investments,  or 
“yield reduction payments” if restrictions cannot be met. 

__________  Issue‐specific 

Monitor  compliance  with  6‐month,  18‐month,  or  24‐month 
spending exceptions to rebate requirement, including percentage 
milestones required by the Treasury Regulations. 

__________  Issue‐specific 

Engage  an  outside  arbitrage  rebate  consultant  to  prepare 
computations of rebate liability and, if rebate is payable, timely file 
Form 8038‐T and pay the amount of rebate that is due.  (Rebate is 
ordinarily due at 5‐year intervals.) 

__________  Issue‐specific 

Maintain  the  special  records  required  to  establish  that  certain 
investments (e.g., guaranteed investment contracts, certificates of 
deposit, defeasance escrows) are purchased at fair market value; 
this may include the requirement of receiving multiple bids. 

__________  Issue‐specific 
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Use of Bond Financed Facilities 
 

Property  financed  with  tax‐exempt  bond  proceeds  generally  must  be  used  for 
governmental purposes and not used for, secured or paid by, or  leased to any private trade or 
business.  However, a de minimis amount of private use (no more than 10%) is allowed in most 
circumstances, as is use by the general public.  In addition, no more than 5% of proceeds of bonds 
allocated to private use may be used in connection with private business use that is unrelated or 
disproportionate to the governmental use financed by the issue.  Service contracts, management 
contracts and other arrangements may be maintained with private or federal government entities 
without implicating private use so long as certain regulatory safe harbors are met or the contract 
is reviewed and approved by bond counsel. 

 
Responsibility for this category:  Executive Director  

 

Task  Responsible        
Party 

Frequency of 
Review 

Establish  internal processes for tracking which outstanding bond 
issues financed which facilities and in what amounts.  

__________  Annual 

Make periodic  reviews  to ensure  there  is no more  than 10%  in 
aggregate  amount  of  bond‐financed  facilities  that  can  be 
attributed  to  private  use  or  special  legal  entitlements 
(arrangements comparable to the conveyance of priority rights to 
use bond‐financed  facilities)  involving private entities or  federal 
government users (other than the de minimis allowable amount).  

__________  Annual 

Consult with bond counsel in making periodic reviews of service, 
management,  and  other  contracts  to  ensure  continuing 
compliance with regulatory safe harbors. 

__________  Annual 

Ensure  that no more  than 5% of  the proceeds of governmental 
bonds allocated to private use are used in connection with private 
business  use  that  is  unrelated  or  disproportionate  to  the 
government use financed by the issue. 

  Annual 

Promptly consult with bond counsel as to any possible change of 
use or private use of bond‐financed facilities.   “Remedial action” 
for such “change of use” may require redemption or defeasance 
of  bonds  or  expenditures  for  other  qualified  purposes  within 
specified time periods. 

__________  As events arise 

 



32 
 

Changes in Terms 
 
Proposed changes to the terms of tax‐exempt bonds must be carefully scrutinized to determine if 
the  changes  cause  the  bonds  to  be  “reissued”  for  federal  income  tax  purposes.    Avoiding  a 
reissuance  is  often  important  in  order  to  avoid  the  application  of  subsequent,  often more 
restrictive, changes in law and tax‐exempt bond eligibility requirements, and the requirements of 
filing a new IRS Form 8038‐G, obtaining an arbitrage rebate report and in some cases obtaining 
new public approvals. 

 
Responsibility for this category:  Executive Director  

 

Task  Responsible        
Party 

Frequency of 
Review 

Consult with bond counsel before engaging in post‐issuance credit 
enhancement transactions or hedging transactions. 

__________  Issue‐Specific 

Identify any post‐issuance changes to the terms of the bonds that 
could be treated as a tax reissuance, such as changes in yield in an 
amount  greater  than  25  basis  points,  material  deferral  of 
scheduled  debt  service  payments,  including  extensions  of 
maturities, and changes in obligor or security that affect payment 
expectations. 

__________  Issue‐Specific 

 

Record Retention 
 
Responsibility for this category:  Executive Director  

 

Task  Responsible        Party  Frequency of 
Review 

Keep all closing transcripts prepared by bond counsel, including a 
copy of each filed IRS Form 8038‐G; and maintain general records 
relating  to  each  bond  issue  for  the  life  of  the  issue  (plus  any 
refunding of the issue) plus three years. 

__________  Issue‐ Specific 

Maintain  all  special  records  required  by  the  safe  harbors  for 
investment contracts or defeasance escrows. 

__________  Issue‐Specific 

Maintain records of identification on the Commission’s books and 
records of any “qualified hedge” contract. 

__________  Issue‐Specific 
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Continuing Disclosure Requirements 
 
Securities  regulations applying  to publicly  issued bonds, and  in many  cases  loan  covenants  in 
private placements, require continuing disclosure obligations. 
 

Responsibility for this category:  Executive Director  
 

Task  Responsible        Party  Frequency of 
Review 

Manage preparation and dissemination of required annual disclosures of financial 
and operational information, including: 

  (a)   Audited financial statements of the Commission; and  

  (b)   Updated operating data of  the  type described  in  the Official 
Statement  for  the Series 2018A Bonds  in  (i) Table  I: “Historical Hampton Roads 
Transportation Fund Revenues,”  (ii) Appendix E, Table 1: “HRTF Revenues Fiscal 
Year 2014 to Date,” (iii) Appendix E, Table 2: “Hampton Roads Transportation Fund 
(HRTF) Revenues and Expenditures,” and (iv) Appendix E, Table 3: “Hampton Roads 
Transportation Fund (HRTF) Transportation Project Expenditures.”  

__________  Annual 

Review required event notices list (applicable events must be disclosed on EMMA 
no more than ten (10) business days after their occurrence): 

(a)  Principal and interest payment delinquencies; 

(b)  Non‐payment related defaults, if material; 

(c)  Unscheduled draws on any debt service  reserves maintained 
with respect to the bonds, reflecting financial difficulties; 

(d)  Unscheduled  draws  on  any  credit  enhancement maintained 
with respect to the bonds, reflecting financial difficulties; 

(e)  Substitution of credit or  liquidity providers, or their failure to 
perform; 

(f)  Adverse  tax  opinions,  the  issuance  by  the  Internal  Revenue 
Service of proposed or final determinations of taxability, Notices of Proposed Issue 
(IRS Form 5701‐TEB) or other material notices or determinations with respect to 
the tax status of the bonds, or other material events affecting the tax status of the 
bonds; 

(g)  Modifications to rights of bondholders, if material; 

(h)  Bond calls, if material, and tender offers; 

(i)  Defeasance of all or any portion of the bonds; 

(j)  Release, substitution, or sale of property securing repayment 
of the bonds, if material;  

(k)  Rating changes;  

(l)  Bankruptcy,  insolvency,  receivership  or  similar  event  of  the 
issuer;  

(m)  Consummation  of  a  merger,  consolidation,  or  acquisition 
involving the issuer or the sale of all or substantially all of the assets of the issuer, 
other  than  in  the  ordinary  course  of  business,  or  the  entry  into  a  definitive 
agreement to undertake such a transaction; and 

 (n)  Appointment of a successor or additional bond trustee or the 
change of name of a trustee, if material. 

__________  As events arise 
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Voluntary Disclosure 
 
If  the  Commission  chooses  to  provide  information  to  the market  beyond what  is  specifically 
required by  its  continuing disclosure obligations  (discussed above), all  releases of  information 
which can be expected to reach the bond market must be in compliance with the anti‐fraud rules 
under the Securities Exchange Act (“Rule 10b‐5”) (i.e., the information that is provided must not 
be  materially  inaccurate  or  misleading  in  the  context  in  which  it  is  provided).  In  addition, 
disparities in disclosure by a municipal bond issuer to various investors should be minimized, as 
such disparities can negatively impact market perception of an issuer and can lead to Rule 10b‐5 
claims.  The best course of action is to take steps to assure uniform dissemination of information 
to  the maximum  extent practicable,  such  as  through posting of disclosures on  the  Electronic 
Municipal Market Access System (“EMMA”) of the Municipal Securities Rulemaking Board. 
 

Responsibility for this category:  Executive Director  
 

Task  Responsible Party  Frequency of 
Review 

Designate  a  municipal  bonds  investor‐relations  specialist, 
responsible for responding to inquiries from market participants. 

__________  Annual 

Disclosed  information  should  be  periodically  reviewed  to 
determine whether  inconsistent  information  is  being  provided 
through marketing materials, press kits, or Internet sites. 

__________  Quarterly 

Maintain  a  record  of  all  contacts  with  market  participants, 
including  contact  information  and  summaries  of  the  questions 
presented and  responses  (if any) given.   This  record  should be 
periodically reviewed and analyzed as to the need to make public 
releases  (EMMA  postings)  of  information  to  minimize  any 
instances of selective or inconsistent disclosure.   

__________  Monthly 

All  information prepared for public release shall be reviewed by 
one or more members of the Commission and by counsel. 

__________  Issue‐Specific 
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EXHIBIT A 
 

TRANSACTION CHECKLIST 
 
KEY PARTICIPANTS 

Responsible Department or Individual:    Executive Director    

Bond Counsel:    Kaufman & Canoles    

Trustee:    Wilmington Trust    

Paying Agent:    Wilmington Trust    

Rebate Specialist:       

  Dissemination Agent:       

Other:         

Other:         

         

A.  TAX LAW REQUIREMENTS  Document Reference  Responsibility 

1.  General Matters.     

(a)  Proof of filing Form 8038‐G.       

(b)  Any “Significant modification” to bond documents results 
in  reissuance  under  Treas.  Reg.  § 1.1001‐3  –  proof  of 
filing new Form 8038, etc., plus  final rebate calculation 
on pre‐modification bonds. 

   

2.  Use of Proceeds     

(a)  No private business use arrangement with private entity 
(includes federal government) beyond permitted de 
minimis amount, unless cured by remedial action under 
Treas. Reg. § 1.141‐12. 

   

(i)  Sale of facilities.     

(ii)  Lease.     

(iii)  Nonqualified  management  contract.    Rev.  Proc. 
97‐13. 

   

(iv)  Nonqualified research contract.  Rev. Proc. 97‐14.     

(v)  “Special  legal  entitlements”  (e.g.  any  other 
arrangement  comparable  to  the  conveyance  of 
priority rights to the use of bond financed facilities) 

   

(b)  Change of use remedial action may consist generally of 
redemption  or  defeasance  of  bonds  (with  notice  of 
defeasance  to  IRS).   Where  disposition  is  a  cash  sale, 
remedial action may be an alternative qualifying use of 
proceeds.  Alternative use must have proof of filing new 
Form  8038‐G,  and  other  “new  money”  requirements 
prior to the sale of original facilities. 
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3.  Arbitrage.     

(a)  Rebate.  IRC § 148(f).     

(i)  First installment of arbitrage rebate (at least 90% of 
rebate  amount)  due  on  fifth  anniversary  of  bond 
issuance plus 60 days. 

   

(ii)  Succeeding  installments  (at  least  90%  of  rebate 
amount) every five years. 

   

(iii)  Final installment (total rebate amount) 60 days after 
retirement of last bonds of issue. 

   

(iv)  Monitor  expenditures  prior  to  semi‐annual  target 
dates  for  six‐month,  18‐month,  or  24‐month 
spending exception to rebate. 

   

(b)  Monitor expenditures generally against date of issuance 
expectations for three‐year temporary period. 

   

(c)  For  advance  refunding  escrows,  confirm  that  any 
scheduled  purchased  of  State  and  Local  Government 
Series  (SLGs) U.S.  Treasury  securities  are made on  the 
scheduled date. 

   

4.  Record Retention.     

(a)  Maintain general records relating to issue for life of issue 
plus any refunding plus three years. 

   

(b)  Maintain  special  records  required  by  safe  harbor  for 
investment contracts or defeasance escrows.  Treas. Reg. 
§ 1.148‐5. 

   

(c)  Maintain record of identification on the Commission’s 
books and records of “qualified hedge” contract.  Treas. 
Reg. § 1.148‐4(h)(2)(viii), § 1.148‐11a(i)(3) and 
§ 1.148‐4(h)(4). 

   

5.  Bond Proceeds Used for Reimbursement.     

Make  any  allocations of bond proceeds  for  reimbursement 
not  later  than 18 months after  the  later of  (a)  the date  the 
expenditure  is paid or  (b)  the date  the Project  is placed  in 
service or abandoned, but in no event more than 3 years after 
the expenditure is paid. Treas. Reg. § 1.150‐2. 

   

B.  DISCLOSURE REQUIREMENTS             

1.  SEC Rule 15c2‐12 Requirements.     

(a)  Determine applicability of continuing disclosure 
undertaking (“CDU”). 

   

(b)  Identification of the Commission as “obligated person” 
for purposes of Rule‐15c2‐12. 

   

(c)  Name of Dissemination Agent, if applicable.     



37 
 

(d)  Periodically  determine  that  required  CDU  filings  have 
been prepared, sent to and received by EMMA. 

   

(e)  Any information required to be provided to EMMA:     

(i)  Annual Reports.     

(1)  Audited financial statements.     

(2)  Historical HRTF Revenues, HRTF Revenues Last 
Five  FYs  to  Date,  HRTF  Revenues  and 
Expenditures, and HRTF Transportation Project 
Expenditures  

   

(ii)  Other information.     

(1)  Change of fiscal year.     

(2)  Other information specified in CDU.     

(f)  Event Disclosure.     

Notification  by  the  Commission  to  EMMA,  in  timely 
manner, of any following events with respect to bonds, if 
event  is  material  within  the  meaning  of  the  federal 
securities laws: 

   

(i)  Principal and interest payment delinquencies.     

(ii)  Non‐payment related defaults, if material.     

(iii)  Unscheduled  draws  on  any  debt  service  reserves 
maintained  with  respect  to  the  bonds,  reflecting 
financial difficulties. 

   

(iv)  Unscheduled  draws  on  any  credit  enhancement 
maintained  with  respect  to  the  bonds,  reflecting 
financial difficulties. 

   

(v)  Substitution of credit or liquidity providers, or their 
failure to perform. 

   

(vi)  Adverse  tax opinions,  the  issuance by  the  Internal 
Revenue Service of proposed or final determinations 
of  taxability, Notices  of  Proposed  Issue  (IRS  Form 
5701‐TEB)  or  other  material  notices  or 
determinations with respect to the tax status of the 
bonds,  or  other material  events  affecting  the  tax 
status of the bonds. 

   

(vii)  Modifications to rights of bondholders, if material.     

(viii)  Bond calls, if material, and tender offers.     

(ix)  Defeasance of all or any portion of the bonds.     

(x)  Release,  substitution  or  sale  of  property  securing 
repayment of the bonds, if material. 

   

(xi)  Rating changes.     
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(xii) Bankruptcy, insolvency, receivership or similar event      

(xiii)  Consummation  of  a  merger,  consolidation,  or 
acquisition or the sale of all or substantially all of 
the  assets,  other  than  in  the  ordinary  course  of 
business, the entry into a definitive agreement to 
undertake such an action or the termination of a 
definitive agreement  relating  to any  such action, 
other than pursuant to its terms, if material 

   

(xiv) Appointment of a successor or additional trustee or 
the change of name of a trustee, if material 

   

(xv)    Failure of  the Commission on or before  the date 
required  by  disclosure  agreement  to  provide 
annual financial and  operating information to the 
persons  and  in  the  manner  required  by  any 
disclosure agreement 

   

(g)  Failure  of  the  Commission  to  timely  file  financial 
information (including audited financial statements) and 
operating data with EMMA. 

   

2.  Notification to Underwriters of Bonds.     

Determination of whether bond purchase agreement requires 
the Commission to notify underwriters for a specified period 
of  time  of  any  fact  of  event  that might  cause  the  official 
statement to contain any untrue statement of material fact or 
omit  to  state  a  material  fact  necessary  to  make  the 
statements made  therein,  in  light  of  the  circumstances  in 
which they were made, not misleading. 

   

3.  Information Required to be Filed with Other Entities.     

(a)  Trustee or Bondholder.     

(b)  Rating Agencies.     

(c)  Bond Insurer (if any).      

(d)  Credit Enhancer (if any).      

  (e)   Examples:     

(i)  Financial records.     

(1)  Annual.     

(2)  Quarterly.     

(ii)  Budgets.     

(iii)  Issuance of additional bonds.     

(iv)  Events of default.     

(v)  Notices of redemption.     

(vi)  Amendments to bond documents.     
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4.  Local Disclosure.     

Any Virginia and/or local requirements.       

C.  MISCELLANEOUS REQUIREMENTS 

1.  Investments. 

       Compliance with permitted investments. 

   

     

2.  Derivatives. 

              Ongoing compliance with derivatives contracts, including any  

              posting of collateral. 
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XV. Investment Policy 
 

STATEMENT OF INVESTMENT POLICY 
(Adopted June 16, 2016, Revised December 13, 2018 and June 20, 2019) 

 

A. INTRODUCTION               

The Hampton Roads Transportation Accountability Commission (“HRTAC” or “Commission”) is a 
political subdivision of the Commonwealth of Virginia created under §33.2‐2601 et seq. of the 
Code of Virginia. All cash and investment activities shall be conducted in accordance with 
applicable law, including the Code of Virginia Hampton Roads Transportation Fund (“HRTF”; 
§33.2‐2600 et seq.), Security for Public Deposits Act (“SPDA”; §2.2‐4400 et seq.), Investment of 
Public Funds Act (§2.2‐4500 et seq.), and Administration of the Transportation Trust Fund (§33.2‐
1525), the provisions of any applicable bond resolutions, and this Investment Policy (the 
“Policy”).  
 

B. SCOPE 

This Policy applies to the deposit and investment activities of all HRTAC funds that are eligible for 
investment except for any funds set aside for post‐employment employee benefits.  All financial 
assets of all funds including Hampton Roads Transportation Fund shall be administered in 
accordance with the provisions of the Policy. Although these funds may be pooled for investment 
purposes, they may be segregated as necessary for accounting and budgetary reporting 
purposes. For the purpose of this Policy, these funds are referred to collectively as the 
“Investment Portfolio”. 
 

C. OBJECTIVES 

All investments and deposits will be managed to accomplish the following fundamental goals: 

 Safety of Principal ‐ The single most important objective is the preservation of 
principal of those funds within the Investment Portfolio. 

 Maintenance of Liquidity ‐ The Investment Portfolio will be managed at all times with 
sufficient liquidity to meet all projected disbursement needs as well as to fund capital 
projects and other operational requirements which may reasonably be anticipated.  

 Maximizing Return ‐ The Investment Portfolio shall be managed so as to maximize the 
return on investments within the context and parameters set forth by the safety and 
liquidity objectives above.  
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D. STANDARD OF PRUDENCE 

Public funds held and invested by HRTAC shall be held in trust for the citizens of the member 
jurisdictions and any investment of such funds shall be made with the care, skill, prudence, and 
diligence under the circumstances then prevailing that a person acting in a like capacity and 
familiar with such matters would use in the conduct of an enterprise of a like character and with 
like aims. 
 

E. DELEGATION OF AUTHORITY 

The Commission is responsible for the adoption of the Investment Policy, and must approve any 
revisions or alterations made to it. 
 
HRTAC’s Executive Director shall have responsibility for the operation of the cash management 
and investment program subject to: the Commission’s Policies for the Management of Cash, Bank 
Accounts, and Credit and Debit Cards; the Commission’s Policy Relating to Procurement of Goods 
and Services, Including Procedures for Small Purchases; this Investment Policy; and other policies 
adopted by the Commission. 
 
Subject to the approval of the Commission, the Executive Director may engage external 
investment advisors as defined in this Policy, under Section M. Engagement of Investment 
Managers, to assist in managing HRTAC's Investment Portfolio and to provide advice on the 
administration of cash and investment activities. 
 
No member of the Commission, or the Executive Director, or any employee of the Commission 
acting in accordance with Code of Virginia Section §33.2‐1525 shall be personally liable for any 
loss relating to an investment in the absence of negligence, malfeasance, misfeasance, or 
nonfeasance. 
 

F. ETHICS AND CONFLICTS OF INTEREST 

The Executive Director and any HRTAC staff involved in the cash management and investment 
processes shall comply with the Code of Virginia Section §2.2‐3100 et seq., the State and Local 
Government Conflict of Interests Act. Specifically, no staff shall: 

a) accept any money, loan, gift, favor, service, or business or professional opportunity that 
reasonably tends to influence him in the performance of his official duties; or 

b) accept any business or professional opportunity when he knows there is a reasonable 
likelihood that the opportunity is being afforded to influence him in the performance of 
his official duties. 

The Executive Director and HRTAC staff shall refrain from personal business activity that could 
conflict with the proper execution and management of the investment program, or that could 
impair his ability to make impartial decisions. 
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G. AUTHORIZED INVESTMENTS 

Subject to applicable state laws, federal laws, bond resolutions, and in the case of the LGIP, VIP 
and Virginia SNAP funds, adoption by the Commission of necessary Resolutions, HRTAC’s 
Investment Portfolio may be invested in the following Authorized Investments. The Executive 
Director may, but shall not be obligated to, impose additional requirements and restrictions to 
ensure that HRTAC’s goals are met. 
 

1. U.S. Treasury Obligations.  Bills, notes and any other obligation or securities issued by or 
backed by the full faith and credit of the United States Treasury. The final maturity shall 
not exceed a period of five (5) years from the time of purchase.  For all Authorized 
Investments the “time of purchase” shall be interpreted as the transaction settlement 
date. 

2. Federal Agency/Government Sponsored Enterprise Obligations. Bonds, notes and other 
obligations of the United States, and securities guaranteed by any federal government 
agency or instrumentality or government sponsored enterprise, with a rating of at least 
“AA” (or its equivalent) by at least two NRSROs, one of which will be either Moody’s 
Investors Services, Inc. (“Moody’s”), or Standard & Poor’s, Inc. (“S&P”). The final maturity 
shall not exceed a period of five (5) years from the time of purchase. Any investment in 
mortgage backed securities or collateralized mortgage obligations shall have a weighted 
average life that does not exceed five (5) years from the time of purchase. 

3. Municipal Obligations.  Bonds, notes and other general obligations of the Commonwealth 
of Virginia and its agencies, authorities, and political subdivisions upon which there is no 
default, has a rating of at least “AA” by S&P and “Aa” by Moody’s, matures within three 
(3) years of the date of purchase, and otherwise meets the requirements of Code of 
Virginia §2.2‐4501.  

4. Commercial Paper.  “Prime quality” commercial paper, with a maturity of 270 days or 
less, issued by domestic corporations (corporations organized and operating under the 
laws of the United States or any state thereof) provided that the issuing corporation, or its 
guarantor, has a short‐term debt rating of at least two of the following: P‐1 by Moody's 
Investors Service, Inc., A‐1 by Standard & Poor's, Inc., F‐1 by Fitch Investor's Services, Inc., 
and D‐1, by Duff and Phelps, Inc., and that otherwise meets the requirements of Code of 
Virginia §2.2‐4502. 

5. Bankers’ Acceptance.  Issued by domestic banks or a federally chartered office of a 
foreign bank, which are eligible for purchase by the Federal Reserve System with a 
maturity of 180 days or less.  The issuing corporation, or its guarantor, must have a short‐
term debt rating of no less than “A‐1” by S&P and “P‐1” by Moody’s. 

6. Corporate Notes.  High quality corporate notes with a rating of at least “A” by S&P and 
“A” by Moody’s. For notes with ratings of A by S&P or Moody’s the final maturity shall not 
exceed a period of three (3) years from the time of purchase. For notes with ratings of at 
least AA by S&P and Aa by Moody’s, the final maturity shall not exceed a period of five (5) 
years from the time of purchase 
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7. Negotiable Certificates of Deposit and Bank Deposit Notes.  Negotiable certificates of 
deposit and negotiable bank deposit notes of domestic banks and domestic offices of 
foreign banks with a rating of at least “A‐1” by S&P and “P‐1” by Moody’s for maturities of 
one year or less, and a rating of at least “AA” by S&P and “Aa” by Moody’s, for maturities 
over one (1) year.  The final maturity may not exceed a period of five (5) years from the 
time of purchase. 

8. Bank Deposits and Non‐Negotiable Certificates of Deposit. Demand deposits, time 
deposits, and other deposits that comply with all aspects of SPDA or with §2.2‐4518 with 
a final maturity no greater than two (2) years. 

9. Repurchase Agreements.  In overnight repurchase agreements provided that the 
following conditions are met: 
a. the contract is fully secured by deliverable U.S. Treasury and Federal 

Agency/Government Sponsored Enterprise obligations as described in paragraphs 1 
and 2 above, including the maximum maturity of three (3) years, having a market 
value at all times of at least one hundred and two percent (102%) of the amount of 
the contract;  

b. a Master Repurchase Agreement or specific written Repurchase Agreement governs 
the transaction;  

c. the securities are free and clear of any lien and held by an independent third party 
custodian acting solely as agent for HRTAC, provided such third party is not the seller 
under the repurchase agreement; 

d. a perfected first security interest under the Uniform Commercial Code in accordance 
with book entry procedures prescribed at 31 C.F.R. 306.1 et seq. or 31 C.F.R. 350.0 et 
seq. in such securities is created for the benefit of the City;  

e. the counterparty is a: 
i. primary government securities dealer who reports daily to the Federal Reserve 

Bank of New York, or  
ii. a bank, savings and loan association, or diversified securities broker‐dealer 

having at least $5 billion in assets and $500 million in capital and subject to 
regulation of capital standards by any state or federal regulatory agency; and 

f. the counterparty meets the following criteria: 
i. a long‐term credit rating of at least ‘AA’ or the equivalent from an NRSRO. 
ii. has been in operation for at least 5 years, and 
iii. is reputable among market participants. 

10. Money Market Mutual Funds (Open‐Ended Investment Funds). Shares in open‐end, no‐
load investment funds provided such funds are registered under the Investment Company 
Act of 1940 and provided that the fund is rated at least “AAAm” or the equivalent by an 
NRSRO.  The mutual fund must comply with all requirements of Rule 2(a)‐7, or any 
successor rule, of the United States Securities and Exchange Commission, provided the 
investments by such funds are restricted to investments otherwise permitted by the Code 
of Virginia for political sub‐divisions. 
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11. Local Government Investment Pool (LGIP).  A specialized commingled investment 
program that operates in compliance with Government Accounting Standards Board’s 
Statement 79 (“GASB 79) that was created in the 1980 session of the General Assembly 
(Code of Virginia §2.2‐4700 et seq.) designed to offer a convenient and cost‐effective 
investment vehicle for public funds. The LGIP is administered by the Treasury Board of the 
Commonwealth of Virginia and is rated AAAm by Standard & Poor’s. 

12. Virginia Investment Pool (VIP).  A commingled investment program organized as a local 
government investment pool with oversight provided by a shareholder elected board of 
trustees. VIP is designed for the investment of longer‐term monies that are not necessary 
for near term disbursement. VIP has a bond fund rating from Standard and Poor’s of 
AAf/S1. 

13. Virginia State Non‐Arbitrage Program’s (Virginia SNAP) SNAP Fund. A specialized 
commingled investment program that operates in compliance with GASB 79 and that was 
authorized by the Government Non‐Arbitrage Act in 1989 (Code of Virginia §2.2‐4700 et 
seq.).  Virginia SNAP and the SNAP Fund are administered by the Treasury Board of the 
Commonwealth of Virginia. Virginia SNAP offers several investment options, including the 
SNAP Fund, and arbitrage rebate reporting services that are specifically designed for the 
investment of tax exempt bond proceeds. 

 

H. PORTFOLIO DIVERSIFICATION 

The Investment Portfolio shall be diversified by security type and institution.  The maximum 
percentage of the portfolio permitted in each eligible security is as follows: 
 

Permitted Investment  Sector Limit  Issuer Limit 

U.S. Treasury Obligations  100%   100% 

Federal Agency/GSE  Obligations  100%   35% 

Municipal Obligations  15%   5% 

Commercial Paper  35%   5% 

Bankers’ Acceptances  35%   5% 

Corporate Notes  25%   5% 

Negotiable Certificates of Deposit and Bank 
Deposit Notes 

25%   5% 

Bank Deposits and Non‐Negotiable 
Certificates of Deposit 

100%   100% 

Repurchase Agreements  25%   25% 

Money Market Mutual Funds  25%   25% 

LGIP  100%   100% 

VIP  25%   25% 

Virginia SNAP‐SNAP Fund (Proceeds of Tax 
Exempt Bonds Only) 

100%   100% 
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In addition, HRTAC will hold no more than 10% of the outstanding shares of any comingled 
investment program including but not limited to money market mutual funds, LGIP, VIP, and/or 
the SNAP Fund. 
 

I. MAXIMUM MATURITY 

Maintenance of adequate liquidity to meet HRTAC’s cash flow needs is essential.  Accordingly, to 
the extent possible, the Investment Portfolio will be structured in a manner that ensures 
sufficient cash is available to meet anticipated liquidity needs.  Whenever practical, selection of 
investment maturities will be consistent with known cash requirements in order to minimize the 
potential for a forced sale of securities in order to provide cash for disbursement needs. 
 
To manage market value volatility, the duration and/or weighted average maturity of the total 
Investment Portfolio shall not exceed two (2) years.  

J. SECURITY DOWNGRADES 

In the event that any authorized investment held in the Investment Portfolio is downgraded 
below the minimum credit rating requirement established in Section G of this policy, the 
Executive Director shall be notified immediately and the downgraded security shall be liquidated 
in 30 days unless the Commission authorizes otherwise. 

K. INVESTMENT OF BOND PROCEEDS 

HRTAC intends to comply with all applicable sections of the Internal Revenue Code relating to 
Arbitrage Rebate and the investment of bond proceeds.  All investment records will be 
maintained to ensure compliance with all regulations. 
 

L. SELECTION OF BROKER/DEALERS 

The Executive Director will maintain a list of broker/dealers that are approved for investment 
purposes.  All broker/dealers who desire to provide investment services will be provided with 
current copies of the HRTAC’s Investment Policy.  Before an organization can provide investment 
services to HRTAC, it must confirm in writing that it has reviewed the Investment Policy and will 
not recommend or sell to HRTAC any security that is in conflict with the Policy. 

 
At the request of the Executive Director, broker/dealers will supply HRTAC with information 
sufficient to adequately evaluate their financial capacity and creditworthiness.  The following 
information will be provided: 

1) Audited financial statements demonstrating compliance with state and federal capital 
adequacy guidelines; 

2) Proof of Financial Institution Regulatory Authority (“FINRA”) certification 
3) Proof of state registration; 
4) Certification of having read and understood and agreeing to comply with the HRTAC’s 

investment policy; 
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5) Evidence of adequate insurance coverage; 
6) A sworn statement by an authorized representative of the broker/dealer pledging to 

adhere to “Capital Adequacy Standards” established by the Federal Reserve Board and 
acknowledging the broker/dealer understands that the HRTAC has relied upon this 
pledge; and 

7) any additional information requested by the Executive Director in evaluating the 
creditworthiness of the institution.  
 

Only firms meeting the following requirements will be eligible to serve as broker/dealers for 
HRTAC: 

1) “Primary” dealers and regional dealers that qualify under Securities and Exchange 
Commission Rule 15C3‐1 (uniform net capital rule);   

2) Capital of at least  $10,000,000; 
3) Registered as a dealer under the Securities Exchange Act of 1934; 
4) Member of the Financial Institution Regulatory Authority (“FINRA”); 
5) Registered to sell securities in the Commonwealth of Virginia; and 
6) Engaged in the business of effecting transactions in U.S. government and agency 

obligations for at least five (5) consecutive years. 

If an external third‐party Investment Manager is engaged, the Executive Director may designate 
that Investment Manger to maintain a list of approved broker/dealers. 
 

M. ENGAGEMENT OF INVESTMENT MANAGERS 

HRTAC may engage one or more qualified firms to provide investment management services. All 
investment management firms who desire to provide investment services to HRTAC will be 
provided with current copies of the Investment Policy.  Before an organization can provide 
investment services to HRTAC, it must confirm in writing that it has reviewed the Investment 
Policy and will not purchase for HRTAC any security that, at the time of purchase, is in conflict 
with the Policy. 
 
Only firms meeting the following requirements will be eligible to serve as investment manager 
for HRTAC: 

1) Registered with the Securities and Exchange Commission under the Investment 
Advisers Act of 1940; 

2) Must provide to HRTAC an annual updated copy of Form ADV, Part II; 
3) Must be registered to conduct business in the Commonwealth of Virginia; and 
4) Must have proven experience in providing investment management services under 

Code of Virginia §2.2‐4500 et seq. 
 
Any firm engaged by HRTAC to provide investment services shall: 

1) Maintain a list of approved security brokers/dealers selected by creditworthiness who 
are authorized to provide investment services in the Commonwealth of Virginia; 

2) Provide monthly reports of transactions and holdings to the Executive Director; 
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3) Provide quarterly performance reports that display investment performance in 
comparison to HRTAC’s investment benchmarks; 

4) Upon request must show that it has solicited at least three bids for any security 
purchased or sold on behalf of HRTAC; and 

5) Not collect any soft dollar fees from any broker/dealer or other financial firm in 
relation to services provided to HRTAC. 

 

N. COMPETITIVE SELECTION OF INVESTMENT INSTRUMENTS 

All securities purchases and sales will be transacted only with designated broker/dealers through 
a formal and competitive process requiring the solicitation and evaluation of at least three 
bids/offers, taking into consideration current market conditions.  Electronic bids will be accepted. 
HRTAC or its Investment Manager will accept the bid which: (a) offers the highest rate of return 
within the maturity required and (b) optimizes the investment objective of the overall Investment 
Portfolio, including diversification requirements. When selling a security, the bid will be selected 
that generates the highest sale price, consistent with the diversification requirements.   
 

O. SAFEKEEPING AND CUSTODY 
All investment securities purchased by or for HRTAC shall be held by a third‐party custodial agent 
that may not otherwise be counterparty to the investment transaction.  The custodial agent shall 
annually provide a copy of its most recent Statement on Standards for Attestation Engagements 
(SSAE) No. 16 report. 
 
All securities in HRTAC’s Investment Portfolio will be held in the name of HRTAC and will be free 
and clear of any lien.  Further, all investment transactions will be conducted on a delivery‐vs.‐
payment basis. On a monthly basis, the custodial agent will provide reports that list details of all 
securities held for HRTAC including CUSIP, original cost, and market value as of month‐end. 
 
Original copies of non‐negotiable certificates of deposit and confirming copies of all other 
investment transactions must be delivered to HRTAC or its custodial agent. 
 

P. RECORDS AND REPORTS 

The Executive Director will review an investment performance report on at least a quarterly basis 
as provided by external investment managers and pooled investment programs. The Executive 
Director shall report investment performance to the Commission on a quarterly basis. 
 
In addition to quarterly performance reports, monthly reports of balances and holdings shall be 
provided to the Commission. The reports shall consist of a summary of cash and investments by 
depository and manager and a listing of all investments. 
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Q. PERFORMANCE STANDARDS 

The Investment Portfolio will be designed to obtain at least a market level rate of return, given 
budgetary and economic cycles, commensurate with HRTAC’s risk tolerances and cash flow 
needs.  HRTAC’s portfolio management approach will be active, allowing periodic restructuring of 
the Investment Portfolio to take advantage of current and anticipated interest rate movements.   
 
The returns on the Investment Portfolio will be compared on a quarterly basis to indices of U.S. 
Treasury securities having similar maturities or to other appropriate benchmarks as selected by 
the Executive Director.  For funds having a weighted average maturity greater than 90 days, 
performance will be computed on a total return basis.   
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XVI. Fiscal Policy Statements 
 
1. All cash accounts owned by HRTAC will be held in financial institutions which are insured by the 

FDIC.  
 

2. All capital expenditures which exceed five thousand dollars ($5,000) will be capitalized. 
 
3. No salary advances will be made under any circumstances. 

 
4. Reimbursements will be paid upon complete expense reporting and approval using the official 

HRTAC Reimbursement form. Reimbursements to the Executive Director will be authorized by 
the Commission Chair. 
 

5. The Executive Director, CFO and two designated Commission members are the signatories on 
HRTAC’s  bank  accounts.  All  disbursements  require  a  second  signature  by  an  authorized 
Commission or staff member.  Each set of signatures must be either the Executive Director or 
CFO, AND one of the two Commission members.  
 

6. Bank statements will be reconciled monthly and all statements will be given to the CFO  for 
review.  
 

7. Accounting and personnel records will be kept in locked file cabinets in the finance department 
or human resources department and only parties with financial and/or HR responsibilities will 
have access.  
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XVII. Records Retention 

1. Purpose.    The purpose of  this policy  is  to  ensure  that  the Hampton Roads  Transportation 
Accountability Commission  (“HRTAC”)  is  compliant with  federal and  state  requirements  for 
records retention. 

2. General.   The Virginia Public Records Act (Code of Virginia §§ 42.1‐76 et seq.) defines public 
records:  “Public record” or “record” means recorded information that documents a transaction 
or  activity by or with  any public officer,  agency or employee of  an  agency.   Regardless of 
physical form or characteristic, the recorded  information  is a public record  if  it  is produced, 
collected, received or retained  in pursuance of  law or  in connection with the transaction of 
public business.  The medium upon which such information is recorded has no bearing on the 
determination of whether the recording is a public record. 

3. Specific  Requirements  of  Policy.    HRTAC  documents  shall  be maintained  for  the  periods 
indicated  in  the  schedules adopted by  the Library of Virginia  in accordance with  the Public 
Records Act. 

4. Electronic Records.   Electronic records will be handled as  if they were paper documents.    If 
there is sufficient reason to keep an email message, the message should be printed in paper 
copy and kept in the appropriate file or moved to an “archive” computer file folder.  

5. Safekeeping.   The Executive Director  shall designate a  staff member with  responsibility  for 
compliance with this policy.  HRTAC documents shall be maintained in a safe, and secure, and 
accessible manner.  Electronic files will be backed up as needed. 

6. Destruction of Documents.  Financial and employee related documents will be destroyed by 
shredding.   Document destruction will be suspended  immediately upon any  indication of an 
official  investigation  or when  a  lawsuit  is  filed  or  appears  imminent.    Destruction will  be 
reinstated upon conclusion of the investigation. 
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XVIII. Federal Programs Manual 
 

Introductions 
This manual sets forth the policies and procedures used by the Hampton Roads Transportation 
Accountability Commission (the Commission) to administer federal funds and funds provided 
through federal loan proceeds such as the Transportation Infrastructure Finance and Innovation 
Act (TIFIA) loan program.  This manual contains the internal controls and Federal programs 
standards established under 2CFR 200 and used by the Commission to ensure that all federal 
funds are lawfully expended.  Employees of the Commission are expected to review this manual 
to gain familiarity and understanding of the Commission’s rules and practices. 
 

Conflict of Interest (2CFR 200.112) 
The Commission will disclose in writing any potential conflict of interest to the federal awarding 
agency or pass‐through entity in accordance with applicable federal awarding agency policy.  A 
conflict of interest would arise when the employee, officer, or agent, any member of his or her 
immediate family, his or her partner, or an organization which employs or is about to employ any 
of the parties indicated herein, has a financial or other interest in or a tangible personal benefit 
from a firm considered for a contract. The officers, employees, and agents of the Commission 
may neither solicit nor accept gratuities, favors, or anything of monetary value from contractors 
or parties to subcontracts 
 

Financial Management System 
The Commission maintains a proper financial management system to receive Federal programs 
proceeds and to expend funds associated with such loan.  Certain fiscal controls and procedures 
must be in place to ensure that all financial management system requirements are met.  Failure 
to meet a requirement may result in actions that could include return of funds or termination of 
the loan. 
 

Financial Management Standards (2CFR 200.302) 
The standards for financial management systems are found in 2CFR 200.302.  The required 
standards include: 
 

 Identification                     

In its accounts the Commission must identify all federal funds received and expended and the 
federal programs under which they were received.  Federal program and loan identification 
must include, as applicable, the CFDA title and number, federal award identification number 
and year, name of the federal agency, and the name of the pass‐through entity, if applicable. 
 

 Financial Reporting 

Accurate, current, and complete disclosure of the financial results of each federal loan are 
made in accordance with the financial reporting requirements set forth in the Government 



52 
 

Accounting Standards Board (GASB) on the Schedule of Expenditures of Federal Awards 
(SEFA), and in accordance with Generally Accepted Accounting Principles (GAAP). 

 

 Accounting Records 
The Commission maintains records which adequately identify the source and application of 
funds provided for federally‐assisted activities.  These records contain information pertaining 
to federal loans, authorizations, financial obligations, unobligated balances, assets, 
expenditures, income, and interest and be supported by source documentation. 
 

 Internal Controls 
Effective control and accountability must be maintained for all funds, real and personal 
property, and other assets. The Commission must adequately safeguard all such property and 
must assure that it is used solely for authorized purposes.  
 
"Internal controls" are tools to help program and financial managers achieve results and 
safeguard the integrity of their program. Internal controls should be designed to provide 
reasonable assurance that the following objectives are achieved: 

 Effectiveness and efficiency of operations; 

 Adequate safeguarding of property; 

 Assurance property and money is spent in accordance with the Federal programs 

agreement and to further the selected objectives; and 

 Compliance with applicable laws and regulations. 

 

 Budget Control 
Actual expenditures or outlays are compared with budgeted amounts for each federal award. 
 

 Cash Management 
The commission has written procedures in the Accounting Manual to implement the cash 
management requirements found in 2 CFR 200.302 and 2 CFR 200.305. 
 

 Allowable Costs 
The Commission has adopted and will adhere to 2 CFR 200, Subpart E – Cost Principles (see 
attached). 

 
Overview of the Financial Management/Accounting System 
The Commission uses Denali fund accounting software.  Purchase orders are created and tracked 
in Word and Excel, respectively.  Capital assets are tracked on an Excel spreadsheet.  The budget 
is developed in excel and monitored by the Executive Director.  For identifying Federal programs 
awards, expenditures are identified in Denali by general ledger number and fund. 
The Accounting Manager is responsible for compiling the SEFA, which is reviewed by the Senior 
Accounting Manager. 
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Accounting Records 
The accounts of the Commission are organized on the basis of funds, each of which is considered 
a separate accounting entity.  The operations of each fund are accounted for with a separate set 
of self‐balancing accounts, which comprise of assets, liabilities, fund balances, revenues, and 
expenditures. 
 

Spending Federal Funds 
The Commission has adopted and will adhere to 2 CFR 200, Subpart E – Cost Principles (see 
attached). 
 

Determining Allowability of Costs 
The Commission has adopted and will adhere to 2 CFR 200, Subpart E – Cost Principles (see 
attached). 
 

Federal Cash Management Policy/Procedures (2CFR 200.305) 
The Commission will comply with applicable methods and procedures for payment that minimize 
the time elapsing between the transfer of funds and disbursement by the Commission, in 
accordance with the Cash Management Improvement Act at 31 CFR Part 205.  Generally, the 
Commission receives Federal programs funds on a reimbursement basis. 
However, if the Commission receives an advance in Federal programs funds, then the 
Commission will remit interest earned on the advanced payment quarterly to the federal agency.  
The Commission may retain interest amounts up to $500 per year for administrative expenses. 
2CFR 200.305(b)(9) 
 

Payment Methods 
Reimbursements:  The Commission will initially pay expenditures with nonfederal funds and then 
request reimbursement from the Federal programs.  All reimbursements are based on actual 
disbursements, not on obligations. 
Consistent with state and federal requirements, The Commission will maintain source 
documentation supporting the federal expenditures (invoices, time sheets, payroll stubs, etc.) 
and will make such documentation available for review upon request. 
Reimbursements of actual expenditures do not require interest calculations. 
 

Timely Obligation of Funds  
When Obligations are Made 
Obligations are orders placed for property and services, contracts and subawards made, and 
similar transactions during a given period that require payment by the Commission during the 
same or a future period.  34 CFR 200.71 
The following table illustrates when funds are determined to be obligated under federal 
regulations: 
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If the obligation is for:  The obligation is made: 

Acquisition of property  On the date which the Commission makes a 
binding written commitment to acquire the 
property 

Personal services by an employee of the 
Commission 

When the services are performed 

Personal services by a contractor who is not 
an employee of the Commission 

On the date which the Commission makes a 
binding written commitment to obtain the 
services 

Public utility services  When the Commission receives the services 

Travel  When the travel is taken 

Rental of Property  When the Commission uses the property 

 
Period of Performance of Federal Funds 
All obligations must occur on or between the beginning and ending dates of the grant project. (2 
CFR 200.309) This period of time is known as the period of performance. (2 CFR 200.77) The 
period of performance is dictated by statue and will be indicated in the Federal programs 
agreement.   
 

Procurement System 
The Commission maintains a Procurement Policy consistent with Virginia Public Procurement Act 
(VPPA).  The following is a recap of the Commission’s procurement policy and additional 
requirements for purchases using TIFIA fund. 
 

Responsibility for Purchasing 
For all purchases greater than $5,000 the Commission requires the usage of a Purchase Order.  All 
purchase orders are maintained and issued by the Procurement Associate.  When the 
Procurement Associate receives the Purchase Approval Form with the Executive Director and 
Chief Financial Officer’s signatures a purchase order will be cut and emailed to the vendor and 
requesting person.  A copy of the purchase order is sent to accounts payable personnel for when 
the invoice is received. 
For all purchases under $5,000 approved personnel have the authority to purchase necessary 
goods and services with the Executive Director’s final approval when the invoice is received. 
 

General Procurement Standards (2CFR 200.318) 
(a)  The Commission uses its own documented procurement procedures located in the 

Accounting Manual which reflect applicable state and local regulations, provided that the 

procurements conform to applicable federal law and the standards identified in this part. 
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(b)  The Commission maintains oversight to ensure that contractors perform in accordance with 

the terms, conditions, and specifications of their contracts or purchase orders. 

(c)(1) No employee, officer, or agent may participate in the selection, award, or administration of 
a contract supported by a federal award if he or she has a real or apparent conflict of interest.  
Such a conflict of interest would arise when the employee, officer, or agent, any member of his or 
her immediate family, his or her partner, or an organization which employs or is about to employ 
any of the parties indicated herein, has a financial or other interest in or a tangible personal 
benefit from a firm considered for a contract. The officers, employees, and agents of the 
Commission may neither solicit nor accept gratuities, favors, or anything of monetary value from 
contractors or parties to subcontracts.  The standards of conduct must provide for disciplinary 
actions to be applied for violations of such standards by officers, employees, or agents of the 
Commission. 
(c)(2) Does not apply.  The Commission does not have a parent, affiliate, or subsidiary 
organization. 
(d)  The Commission avoids acquisition of unnecessary or duplicate items.  Consideration is given 
to consolidating or breaking out procurements to obtain a more economical purchase.  Where 
appropriate, an analysis will be made of lease versus purchase alternatives, and any other 
appropriate analysis to determine the most economical approach. 
(e)  When applicable, the Commission will enter into state and local intergovernmental 
agreements for procurement or use common or shared goods and services.  Competition 
requirements will be met with applied to documented procurement actions using strategic 
sourcing, shared services, and other similar procurement arrangements. 
(f)  The Commission will use federal and state excess and surplus property in lieu of purchasing 
new equipment and property whenever such use is feasible and reduces project costs. 
(g)  When applicable, the Commission will use value engineering clauses in contracts for 
construction projects of sufficient size to offer reasonable opportunities for cost reductions.  
Value engineering is a systematic and creative analysis of each contract item or task to ensure 
that its essential function is provided at the over lower cost. 
(h)  Contracts will only be awarded to responsible contractors possessing the ability to perform 
successfully under the terms and conditions of a proposed procurement.  Consideration will be 
given to such matters as contractor integrity, compliance with public policy, record of past 
performance, and financial and technical resources. 
(i)  Sufficient records will be kept to detail the history of the procurement.  These records will 
include, but are not limited to, the following:  Rational for the method of procurement, selection 
of contract type, contractor selection or rejection, and the basis for the contract price. 
(j)  The Commission will not use a time‐and‐materials type contract. 
(k)  The Commission will be responsible, in accordance with good administrative practice and 
sound business judgment, for the settlement of all contractual and administrative issues arising 
out of procurements.  These issues include, but are not limited to, source evaluation, protests, 
disputes, and claims.  These standards do not relieve the Commission of any contractual 
responsibilities under its contracts.  The federal awarding agency will not substitute its 
judgement for that of the Commission unless the matter is primarily a federal concern.  Violations 
of law will be referred to the local, state, or federal authority having proper jurisdiction. 
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Competition (2CFR 200.319) 
(a)  All procurement transactions for the acquisition of property or services required under a 
federal award will be conducted in a manner providing full and open competition consistent with 
the standards of this section and 2CFR 200.320. 
(b)  In order to ensure objective contractor performance and eliminate unfair competitive 
advantage, contractors that develop or draft specifications, requirements, statements of work, or 
invitations for bids or requests for proposals must be excluded from competing for such 
procurement.  Some of the situations considered to be restrictive of competition include but are 
not limited to: 

1) Placing unreasonable requirements on firms in order for them to qualify to do business; 

2) Requiring unnecessary experience and excessive bonding; 
3) Noncompetitive pricing practices between firms or between affiliated companies; 

4) Noncompetitive contracts to consultants that are on retainer contracts; 

5) Organizational conflicts of interest; 
6) Specifying only a “brand name” product instead of allowing “an equal” product to be 

offered and describing the performance or other relevant requirements of the 

procurement; and 

7) Any arbitrary action in the procurement process. 

(c)  The Commission will conduct procurements in a manner that prohibits the use of statutorily 
or administratively imposed state, local, or tribal geographical preferences in the evaluation of 
bids or proposals, except in those cases where applicable federal statutes expressly mandate or 
encourage geographic preference.  Nothing in this section preempts state licensing laws.  When 
contracting for architectural and engineering services, geographic location may be a selection 
criterion provided its application leaves an appropriate number of qualified firms, given the 
nature and size of the project, to compete for the contract. 
(d)  The Commission has written procedures for procurement transactions. These procedures 
ensure that all solicitations: 

1) Incorporate a clear and accurate description of the technical requirements for the 

material, product, or service to be procured. Such description must not, in competitive 

procurements, contain features which unduly restrict competition. The description may 

include a statement of the qualitative nature of the material, product or service to be 

procured and, when necessary, must set forth those minimum essential characteristics 

and standards to which it must conform if it is to satisfy its intended use. Detailed product 

specifications should be avoided if at all possible. When it is impractical or uneconomical 

to make a clear and accurate description of the technical requirements, a “brand name or 

equivalent” description may be used as a means to define the performance or other 

salient requirements of procurement. The specific features of the named brand which 

must be met by offers must be clearly stated; and 

 
2) Identify all requirements which the offerors must fulfill and all other factors to be used in 

evaluating bids or proposals. 
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(e)  The Commission will ensure that all prequalified lists of persons, firms, or products which are 
used in acquiring goods and services are current and include enough qualified sources to ensure 
maximum open and free competition. Also, the Commission will not preclude potential bidders 
from qualifying during the solicitation period. 
 

Methods of procurement to be followed (2CFR 200.320) 
The Commission will use one of the following methods of procurement:  
(a) Procurement by micro‐purchases. Procurement by micro‐purchase is the acquisition of 
supplies or services, the aggregate dollar amount of which does not exceed the micro‐purchase 
threshold ($500).  To the extent practicable, the Commission must distribute micro‐purchases 
equitably among qualified suppliers. Micro‐purchases may be awarded without soliciting 
competitive quotations if the Commission considers the price to be reasonable. 
(b) Procurement by small purchase procedures. Small purchase procedures are those relatively 
simple and informal procurement methods for securing services, supplies, or other property that 
do not cost more than the Simplified Acquisition Threshold ($100,000). If small purchase 
procedures are used, price or rate quotations must be obtained from an adequate number of 
qualified sources. 
(c) Procurement by sealed bids (formal advertising). Bids are publicly solicited and a firm fixed 
price contract (lump sum or unit price) is awarded to the responsible bidder whose bid, 
conforming with all the material terms and conditions of the invitation for bids, is the lowest in 
price. The sealed bid method is the preferred method for procuring construction, if the 
conditions in paragraph (c)(1) of this section apply. 

(1) For sealed bidding to be feasible, the following conditions should be present: 
i. A complete, adequate, and realistic specification or purchase description is 

available; 

ii. Two or more responsible bidders are willing and able to compete effectively for 

the business; and 

iii. The procurement lends itself to a firm fixed price contract and the selection of the 

successful bidder can be made principally on the basis of price. 

(2)  If sealed bids are used, the following requirements apply: 
i. Bids must be solicited from an adequate number of known suppliers, providing 

them sufficient response time prior to the date set for opening the bids, for local, 

and tribal governments, the invitation for bids must be publicly advertised; 

ii. The invitation for bids, which will include any specifications and pertinent 

attachments, must define the items or services for the bidder to properly respond; 

iii. All bids will be opened at the time and place prescribed in the invitation for bids, 

and for local and tribal governments, the bids must be opened publicly; 

iv. A firm fixed price contract award will be made in writing to the lowest responsive 

and responsible bidder. Where specified in bidding documents, factors such as 

discounts, transportation cost, and life cycle costs must be considered in 

determining which bid is lowest. Payment discounts will only be used to determine 
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the low bid when prior experience indicates that such discounts are usually taken 

advantage of; and 

v. Any or all bids may be rejected if there is a sound documented reason. 

 
(d)  Procurement by competitive proposals. The technique of competitive proposals is normally 
conducted with more than one source submitting an offer, and either a fixed price or cost‐
reimbursement type contract is awarded. It is generally used when conditions are not 
appropriate for the use of sealed bids. If this method is used, the following requirements apply:   

1) Requests for proposals must be publicized and identify all evaluation factors and their 

relative importance. Any response to publicized requests for proposals must be 

considered to the maximum extent practical; 

2) Proposals must be solicited from an adequate number of qualified sources; 

3) The Commission must have a written method for conducting technical evaluations of 

the proposals received and for selecting recipients; 

4) Contracts must be awarded to the responsible firm whose proposal is most 

advantageous to the program, with price and other factors considered; and 

5) The Commission may use competitive proposal procedures for qualifications‐based 

procurement of architectural/engineering (A/E) professional services whereby 

competitors' qualifications are evaluated and the most qualified competitor is 

selected, subject to negotiation of fair and reasonable compensation. The method, 

where price is not used as a selection factor, can only be used in procurement of A/E 

professional services. It cannot be used to purchase other types of services though A/E 

firms are a potential source to perform the proposed effort. 

(e)  Procurement by noncompetitive proposals. Procurement by noncompetitive proposals is 

procurement through solicitation of a proposal from only one source and may be used only 

when one or more of the following circumstances apply: 

1) The item is available only from a single source; 

2) The public exigency or emergency for the requirement will not permit a delay 

resulting from competitive solicitation; 

3) The Federal awarding agency or pass‐through entity expressly authorizes 
noncompetitive proposals in response to a written request from the Commission; or 

4) After solicitation of several sources, competition is determined inadequate. 

 

Contracting with small and minority businesses, women's business enterprises, 
and labor surplus area firms. (2CFR 200.321)  
c) The Commission must take all necessary affirmative steps to assure that minority businesses, 

women's business enterprises, and labor surplus area firms are used when possible. 

d) Affirmative steps must include: 

Placing qualified small and minority businesses and women's business enterprises on 
solicitation lists; 
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6) Assuring that small and minority businesses, and women's business enterprises are 

solicited whenever they are potential sources; 

7) Dividing total requirements, when economically feasible, into smaller tasks or quantities 

to permit maximum participation by small and minority businesses, and women's business 

enterprises; 

8) Establishing delivery schedules, where the requirement permits, which encourage 

participation by small and minority businesses, and women's business enterprises; 

9) Using the services and assistance, as appropriate, of such organizations as the Small 

Business Administration and the Minority Business Development Agency of the 

Department of Commerce; and 

10) Requiring the prime contractor, if subcontracts are to be let, to take the affirmative steps 

listed in paragraphs (1) through (5) of this section. 

 

Domestic preferences for procurements (2CFR 200.322)  
(d)  To the greatest extent practicable under a federal award, the Commission will provide a 

preference for the purchase, acquisition, or use of goods, products, or materials produced in 

the United States.  The requirements of this section must be included in all subawards 

including all contracts and purchase orders for work or products under Federal programs. 

(e) For purposes of this section: 
1) “Produced in the United States” means, for iron and steel products, that all 

manufacturing processes, from the initial melting stage through the application of 

coatings, occurred in the United States. 

2) “Manufactured products” means items and construction materials composed in whole 

or in part of non‐ferrous metals such as aluminum; plastics and polymer‐based 

products such as polyvinyl chloride pipe; aggregates such as concrete; glass, including 

optical fiber; and lumber. 

 

Procurement of recovered materials (2CFR 200.323) 
The Commission is a political subdivision of a state and its contractors must comply with section 
6002 of the Solid Waste Disposal Act, as amended by the Resource Conservation and Recovery 
Act. The requirements of Section 6002 include procuring only items designated in guidelines of 
the Environmental Protection Agency (EPA) at 40 CFR part 247 that contain the highest 
percentage of recovered materials practicable, consistent with maintaining a satisfactory level of 
competition, where the purchase price of the item exceeds $10,000 or the value of the quantity 
acquired during the preceding fiscal year exceeded $10,000; procuring solid waste management 
services in a manner that maximizes energy and resource recovery; and establishing an 
affirmative procurement program for procurement of recovered materials identified in the EPA 
guidelines. 

 
Contract cost and price (2CFR 200.324) 
(a)  The Commission will perform a cost or price analysis in connection with every procurement 
action in excess of the Simplified Acquisition Threshold including contract modifications. The 
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method and degree of analysis is dependent on the facts surrounding the particular procurement 
situation, but as a starting point, the Commission will make independent estimates before 
receiving bids or proposals. 
(b)  The Commission will negotiate profit as a separate element of the price for each contract in 
which there is no price competition and, in all cases, where cost analysis is performed. To 
establish a fair and reasonable profit, consideration must be given to the complexity of the work 
to be performed, the risk borne by the contractor, the contractor's investment, the amount of 
subcontracting, the quality of its record of past performance, and industry profit rates in the 
surrounding geographical area for similar work. 
(c)  Costs or prices based on estimated costs for contracts under the Federal award are allowable 
only to the extent that costs incurred or cost estimates included in negotiated prices would be 
allowable for the Commission under Subpart E—Cost Principles of this part.  The Commission 
may reference its own cost principles that comply with the Federal cost principles. 
(d)  The cost plus a percentage of cost and percentage of construction cost methods of 
contracting must not be used. 
 

Federal awarding agency or pass‐through entity review (2CFR 200.325) 
(a)  The Commission will make available, upon request of the Federal awarding agency or pass‐
through entity, technical specifications on proposed procurements where the Federal awarding 
agency or pass‐through entity believes such review is needed to ensure that the item or service 
specified is the one being proposed for acquisition. This review generally will take place prior to 
the time the specification is incorporated into a solicitation document. However, if the 
Commission desires to have the review accomplished after a solicitation has been developed, the 
Federal awarding agency or pass‐through entity may still review the specifications, with such 
review usually limited to the technical aspects of the proposed purchase. 
(b)  The Commission will make available upon request, for the Federal awarding agency or pass‐
through entity pre‐procurement review, procurement documents, such as requests for proposals 
or invitations for bids, or independent cost estimates, when: 

6) The Commission’s procurement procedures or operation fails to comply with the 

procurement standards in this part; 

7) The procurement is expected to exceed the Simplified Acquisition Threshold and is to be 

awarded without competition or only one bid or offer is received in response to a 

solicitation; 

8) The procurement, which is expected to exceed the Simplified Acquisition Threshold, 

specifies a “brand name” product; 

9) The proposed contract is more than the Simplified Acquisition Threshold and is to be 

awarded to other than the apparent low bidder under a sealed bid procurement; or 

10) A proposed contract modification changes the scope of a contract or increases the 

contract amount by more than the Simplified Acquisition Threshold. 

 
(f)   The Commission is exempt from the pre‐procurement review in paragraph (b) of this section 

if the Federal awarding agency or pass‐through entity determines that its procurement 

systems comply with the standards of this part. 
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3) The Commission may request that its procurement system be reviewed by the Federal 

awarding agency or pass‐through entity to determine whether its system meets these 

standards for its syst to be certified. Generally, these reviews must occur where there is 

continuous high‐dollar funding, and third‐party contracts are awarded on a regular basis;  

4) The Commission may self‐certify its procurement system. Such self‐certification must not 

limit the Federal awarding agency's right to survey the system. Under a self‐certification 

procedure, the Federal awarding agency may rely on written assurances from the 

Commission that it is complying with these standards. The Commission must cite specific 

policies, procedures, regulations, or standards as following these requirements and have 

its system available for review. 
 

Bonding requirements (2CFR 200.326) 
For construction or facility improvement contracts or subcontracts exceeding the Simplified 
Acquisition Threshold, the Federal awarding agency or pass‐through entity may accept the 
bonding policy and requirements of the Commission provided that the Federal awarding agency 
or pass‐through entity has decided that the Federal interest is adequately protected. If such a 
determination has not been made, the minimum requirements must be as follows: 
(a)  A bid guarantee from each bidder equivalent to five percent of the bid price. The “bid 
guarantee” must consist of a firm commitment such as a bid bond, certified check, or other 
negotiable instrument accompanying a bid as assurance that the bidder will, upon acceptance of 
the bid, execute such contractual documents as may be required within the time specified. 
(b)  A performance bond on the part of the contractor for 100 percent of the contract price. A 
“performance bond” is one executed in connection with a contract to secure fulfillment of all the 
contractor's obligations under such contract. 
(c)  A payment bond on the part of the contractor for 100 percent of the contract price. A 
“payment bond” is one executed in connection with a contract to assure payment as required by 
law of all persons supplying labor and material in the execution of the work provided for in the 
contract. 
 

 
 
 

2 CFR 200, Subpart E – Cost Principles Attachment Follows as OMB 
Guidance Pages 135‐176     
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POST-CLOSEOUT ADJUSTMENTS AND 
CONTINUING RESPONSIBILITIES 

§ 200.344   Post-closeout adjustments 
and continuing responsibilities. 

(a) The closeout of a Federal award 
does not affect any of the following: 

(1) The right of the Federal awarding 
agency or pass-through entity to dis- 
allow costs and recover funds on the 
basis of a later audit or other review. 
The Federal awarding agency or pass- 
through entity must make any cost 
disallowance determination and notify 
the non-Federal entity within the record 
retention period. 

(2) The obligation of the non-Federal 
entity to return any funds due as a re- 
sult of later refunds, corrections, or 
other transactions including final indi- 
rect cost rate adjustments. 

(3) Audit requirements in Subpart 
F—Audit Requirements of this part. 

(4) Property management and dis- 
position requirements in Subpart  D—  Post  
Federal  Award  Requirements   of this part, 
§§ 200.310 Insurance Coverage through 
200.316 Property trust relation- ship. 

(5) Records retention as required in 
Subpart D—Post Federal Award Re- 
quirements of this part, §§ 200.333 Re- 
tention  requirements  for  records  through 
200.337 Restrictions on public access to 
records. 

(b) After closeout of the Federal 
award, a relationship created under the 
Federal award may be modified  or  ended 
in whole or in part with the con- sent of 
the Federal awarding agency or pass-
through entity and the non-Fed- eral 
entity, provided the responsibil- ities of 
the non-Federal entity referred  to in 
paragraph (a) of this section, in- cluding 
those for property management as 
applicable, are considered and provi- 
sions made for continuing responsibil- 
ities of the non-Federal entity, as ap- 
propriate. 
[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75885, Dec. 19, 2014] 

COLLECTION OF AMOUNTS DUE 

§ 200.345 Collection of amounts due. 
(a) Any funds paid to the non-Federal 

entity in excess  of  the  amount  to  which 
the non-Federal entity is finally 
determined to be entitled under the 

 
terms of the  Federal  award  constitute  a 
debt to the Federal  Government.  If  not 
paid within 90 calendar days after 
demand, the Federal awarding agency 
may reduce the debt by: 

(1) Making an administrative offset 
against other requests for reimburse- 
ments; 

(2) Withholding advance payments 
otherwise due to the non-Federal enti- 
ty; or 

(3) Other action permitted by Federal 
statute. 

(b) Except where otherwise provided 
by statutes or regulations, the Federal 
awarding agency  will  charge  interest on 
an overdue debt in accordance with the 
Federal Claims Collection Stand-  ards (31 
CFR parts 900 through 999). The date 
from which interest  is  computed  is not 
extended by litigation or the  fil- ing of any 
form of appeal. 

 

Subpart E—Cost Principles 
GENERAL PROVISIONS 

§ 200.400 Policy guide. 

The application of these cost prin- 
ciples is based on the fundamental 
premises that: 

(a) The non-Federal entity is respon- 
sible for the efficient and effective ad- 
ministration of the Federal award 
through the application of sound man- 
agement practices. 

(b) The non-Federal entity assumes 
responsibility for administering Fed- 
eral funds in a manner consistent with 
underlying agreements, program objec- 
tives, and the terms and conditions of 
the Federal award. 

(c) The non-Federal entity, in rec- 
ognition of its own unique combination 
of staff, facilities, and experience, has 
the primary responsibility for employ- 
ing whatever form of sound organiza- 
tion and management techniques may 
be necessary in order to assure proper 
and efficient administration of the 
Federal award. 

(d) The application of these cost prin- 
ciples should require no significant 
changes in the internal accounting 
policies and practices of the non-Fed- eral 
entity. However, the accounting practices 
of  the  non-Federal  entity must be 
consistent with these cost 
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principles and support the accumula- 
tion of costs as required by the prin- 
ciples, and must provide for adequate 
documentation to support costs 
charged to the Federal award. 

(e) In reviewing, negotiating and ap- 
proving cost allocation  plans  or  indi-  rect 
cost proposals, the  cognizant  agen-  cy for 
indirect costs should generally assure that 
the non-Federal entity is applying these 
cost  accounting  prin- ciples  on  a  
consistent   basis   during  their review and 
negotiation of indirect cost proposals. 
Where wide variations exist in the 
treatment of  a  given  cost item by the non-
Federal entity, the reasonableness and 
equity of such treatments should be  fully  
considered. See § 200.56 Indirect (facilities 
& admin- istrative (F&A)) costs. 

(f) For non-Federal entities that edu- 
cate and engage students in research,  the 
dual role of students as both train- ees 
and employees (including pre- and post-
doctoral staff) contributing to the 
completion of Federal awards for re- 
search must be recognized in the appli- 
cation of these principles. 

(g) The non-Federal entity may not 
earn or keep any profit resulting from 
Federal financial assistance, unless ex- 
plicitly authorized by the terms and 
conditions of the Federal award.  See  also 
§ 200.307 Program income. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75885, Dec. 19, 2014] 

§ 200.401 Application. 
(a) General. These principles must be 

used in determining the allowable costs 
of work performed by the non-Federal 
entity under Federal awards. These 
principles also must be used by the non-
Federal entity as a guide in the pricing 
of fixed-price contracts and 
subcontracts where costs are used in 
determining the appropriate price. The 
principles do not apply to: 

(1) Arrangements under which Fed- 
eral financing is in the form of loans, 
scholarships, fellowships, traineeships, 
or other fixed amounts based on such 
items as education allowance or pub- 
lished tuition rates and fees. 

(2) For IHEs, capitation awards, 
which are awards based on case counts 
or number of beneficiaries according to 
the terms and conditions of the Federal 
award. 

 
2 CFR Ch. II (1–1–17 Edition) 

(3) Fixed amount awards. See also 
Subpart A—Acronyms and Definitions, 
§§ 200.45 Fixed amount awards and 
200.201 Use of grant agreements (includ- 
ing fixed amount awards), cooperative 
agreements, and contracts. 

(4) Federal awards to hospitals (see 
Appendix IX to Part 200—Hospital Cost 
Principles). 

(5) Other awards under which the 
non-Federal entity is not required to 
account to the Federal Government for 
actual costs incurred. 

(b) Federal Contract. Where a Federal 
contract awarded to a non-Federal en- 
tity is subject to the Cost Accounting 
Standards (CAS), it incorporates the 
applicable CAS clauses, Standards, and 
CAS administration requirements per 
the 48 CFR Chapter 99 and 48 CFR part 
30 (FAR Part 30). CAS applies directly to 
the CAS-covered contract and the Cost 
Accounting Standards at 48 CFR parts 
9904 or 9905 takes precedence over the 
cost principles in this Subpart E— Cost 
Principles of this part with re- spect to 
the allocation of costs. When a contract 
with a non-Federal entity is subject to 
full CAS coverage, the al- lowability of 
certain costs under the cost principles 
will be affected by the allocation 
provisions of the Cost Ac- counting 
Standards (e.g., CAS 414—48 CFR 
9904.414, Cost of Money as an Ele- ment 
of the Cost of Facilities Capital, and CAS 
417—48 CFR 9904.417, Cost of Money as 
an Element of the Cost of Capital Assets 
Under Construction), apply rather the 
allowability provi- sions of § 200.449 
Interest. In complying with those 
requirements, the non-Fed- eral entity’s 
application of cost ac- counting 
practices for estimating, ac- cumulating, 
and reporting costs for other Federal 
awards and other cost objectives under 
the CAS-covered con- tract still must be 
consistent with its cost accounting 
practices for the CAS- covered 
contracts. In all cases,  only  one set of 
accounting records needs to be 
maintained for the allocation of costs by 
the non-Federal entity. 

(c) Exemptions. Some nonprofit orga- 
nizations, because of their size and na- 
ture of operations, can be considered to 
be similar to for-profit entities for pur- 
pose of applicability of cost principles. 



137  

 
 
 
 
 
 
 

OMB Guidance § 200.405 
 

Such nonprofit organizations must op- 
erate under Federal cost principles ap- 
plicable to  for-profit  entities  located  at  48 
CFR 31.2. A listing of these organiza- tions 
is contained in  Appendix  VIII  to Part 
200—Nonprofit Organizations Ex- empted 
From Subpart  E—Cost  Prin- ciples of this 
part.  Other  organizations,  as  approved  by  
the  cognizant  agency  for indirect costs, 
may be added  from  time to time. 

BASIC CONSIDERATIONS 

§ 200.402    Composition of costs. 

Total cost. The total cost of a Federal 
award is the sum of the allowable di- 
rect and allocable indirect costs less any 
applicable credits. 

§ 200.403 Factors affecting allowability 
of costs. 

Except where otherwise  authorized by 
statute, costs must meet the fol- lowing 
general criteria in order to be allowable 
under Federal awards: 

(a) Be necessary and reasonable for the 
performance of the Federal award and be 
allocable thereto under these principles. 

(b) Conform to any limitations or ex- 
clusions set forth in these principles or 
in the Federal award as to types or 
amount of cost items. 

(c) Be consistent with policies and 
procedures that apply uniformly to both 
federally-financed and other ac- tivities 
of the non-Federal entity. 

(d) Be accorded consistent treatment. 
A cost may not be assigned to a Fed- eral 
award as a direct cost if any other cost 
incurred for the same purpose in like 
circumstances has been allocated to the 
Federal award as an indirect cost. 

(e) Be determined in accordance with 
generally accepted accounting prin- 
ciples (GAAP), except, for  state  and  local 
governments and Indian tribes only, as 
otherwise provided for in this part. 

(f) Not be included as  a  cost  or  used  to 
meet cost sharing or matching re- 
quirements of any other federally-fi- 
nanced  program  in  either   the   current or 
a prior period. See also § 200.306 Cost 
sharing or matching paragraph (b). 

(g) Be adequately documented. See 
also  §§ 200.300   Statutory  and  national 

 
policy requirements through 200.309 Pe- 
riod of performance of this part. 

§ 200.404 Reasonable costs. 

A cost is reasonable if, in its nature  and 
amount, it does not exceed that which 
would be incurred by a prudent person 
under the circumstances pre- vailing at 
the time the decision was made to incur 
the cost. The question of reasonableness 
is particularly impor- tant when the non-
Federal entity is predominantly federally-
funded. In de- termining reasonableness 
of a given  cost, consideration must be 
given to: 

(a) Whether the cost is of a type gen- 
erally recognized as ordinary and nec- 
essary for the operation of the non- 
Federal entity or the proper and effi- cient 
performance of  the  Federal award. 

(b) The restraints or requirements 
imposed by such factors as: sound busi- 
ness practices; arm’s-length bar-  gaining;  
Federal,  state,  local,   tribal, and other 
laws and regulations; and terms and 
conditions of the Federal award. 

(c) Market prices for comparable 
goods or services for the geographic area. 

(d) Whether the individuals con- 
cerned acted with prudence in the cir- 
cumstances considering their respon- 
sibilities to the non-Federal entity, its 
employees, where applicable its stu- 
dents or membership, the public at 
large, and the Federal Government. 

(e) Whether the non-Federal entity 
significantly deviates from its estab- 
lished practices and policies regarding 
the incurrence of costs, which may 
unjustifiably increase the Federal 
award’s cost. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75885, Dec. 19, 2014] 

 

§ 200.405 Allocable costs. 

(a) A cost is allocable to a particular 
Federal award or other cost objective if 
the goods or services involved are 
chargeable or assignable to that Fed- 
eral award or cost objective in accord- 
ance with relative benefits received. 
This standard is met if the cost: 

(1) Is incurred specifically for the 
Federal award; 



138  

 
 
 
 
 
 
 

§ 200.406 

(2) Benefits both the Federal award 
and other work of the non-Federal en- tity 
and can be distributed in propor- tions 
that may be approximated using 
reasonable methods; and 

(3) Is necessary to the overall oper- 
ation of the non-Federal entity and is 
assignable in part to the Federal award 
in accordance with the principles in this 
subpart. 

(b) All activities which benefit from 
the non-Federal entity’s indirect (F&A) 
cost, including unallowable activities 
and donated services by the non-Fed- 
eral entity or third parties, will receive 
an appropriate allocation of indirect 
costs. 

(c) Any cost allocable to a particular 
Federal award under the principles pro- 
vided for in this part may not be charged 
to other Federal awards to overcome 
fund deficiencies, to avoid re- strictions 
imposed by Federal statutes, 
regulations, or terms and conditions of 
the Federal awards, or for other rea- 
sons. However, this prohibition would 
not preclude the non-Federal entity 
from shifting costs that are allowable 
under two or more Federal awards in 
accordance with existing Federal stat- 
utes, regulations, or the terms and con- 
ditions of the Federal awards. 

(d) Direct cost allocation principles. If 
a cost benefits two or more projects or 
activities in proportions that can be 
determined without undue effort or 
cost, the cost must be allocated to the 
projects based on the proportional ben- 
efit. If a cost benefits two or more 
projects or activities in proportions that 
cannot be determined because of the 
interrelationship of the work in- volved, 
then, notwithstanding para- graph (c) of 
this section, the costs may be allocated 
or transferred to bene- fitted projects 
on any reasonable docu- mented basis. 
Where the purchase of equipment or 
other capital asset is spe- cifically 
authorized under a Federal award, the 
costs are assignable to the Federal 
award regardless of the use that may be 
made of the equipment or other capital 
asset involved when no longer needed 
for the purpose for which it   was   
originally   required.   See  also 
§§ 200.310     Insurance     coverage  through 
200.316  Property  trust  relationship   and 
200.439 Equipment and other capital ex- 
penditures. 
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(e) If the contract is subject to CAS, 
costs must be allocated to the contract 
pursuant to the Cost Accounting 
Standards. To the extent that CAS is 
applicable, the allocation of costs in 
accordance with CAS takes precedence 
over the allocation provisions in this 
part. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75885, Dec. 19, 2014] 

 

§ 200.406 Applicable credits. 

(a) Applicable credits refer to those 
receipts or reduction-of-expenditure- 
type transactions that offset or reduce 
expense items allocable to the Federal 
award as direct or indirect (F&A) costs. 
Examples of such transactions are: pur- 
chase discounts, rebates or allowances, 
recoveries or indemnities on losses, in- 
surance refunds or rebates, and adjust- 
ments of overpayments or erroneous 
charges. To the extent that  such  cred-  its 
accruing to or received by the non- 
Federal entity  relate  to  allowable  costs, 
they must be credited to the Federal 
award either as a cost reduc- tion or cash 
refund, as appropriate. 

(b) In some instances, the amounts 
received from the Federal Government to 
finance activities or service oper- ations 
of the non-Federal entity should be 
treated as applicable credits. Spe- 
cifically, the concept of netting such credit 
items (including any amounts  used to 
meet cost sharing or matching 
requirements) must be recognized in 
determining the rates or amounts to be 
charged to the Federal award. (See 
§§ 200.436 Depreciation and 200.468 Spe- 
cialized service facilities, for areas of 
potential application in the matter of 
Federal financing of activities.) 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75885, Dec. 19, 2014] 

 
§ 200.407 Prior written approval (prior 

approval). 

Under any given Federal award, the 
reasonableness and allocability of cer- 
tain items of costs may be difficult to 
determine. In order to avoid subse- quent 
disallowance or dispute based on 
unreasonableness  or  nonallocability, the 
non-Federal entity may seek the prior 
written approval of the cognizant agency 
for indirect costs or the Federal 
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awarding agency in advance of the in- 
currence of special or unusual costs. 
Prior written approval should include 
the timeframe or scope of the agree- 
ment. The absence of prior written ap- 
proval on any element of cost will not, in 
itself, affect the reasonableness or 
allocability of that element, unless  prior 
approval is specifically required for 
allowability as described under cer- tain 
circumstances in the following sections 
of this part: 

(a) § 200.201 Use of grant agreements 
(including fixed amount awards), coop- 
erative agreements, and contracts, 
paragraph (b)(5); 

(b) § 200.306 Cost sharing or matching; 
(c) § 200.307 Program income; 
(d) § 200.308 Revision of budget and 

program plans; 
(e) § 200.311 Real property; 
(f) § 200.313 Equipment; 
(g) § 200.332 Fixed amount subawards; 
(h) § 200.413 Direct costs, paragraph 

(c); 
(i) § 200.430 Compensation—personal 

services, paragraph (h); 
(j) § 200.431 Compensation—fringe ben- 

efits; 
(k) § 200.438 Entertainment costs; 
(l) § 200.439 Equipment and other cap- 

ital expenditures; 
(m) § 200.440 Exchange rates; 
(n) § 200.441 Fines, penalties, damages 

and other settlements; 
(o) § 200.442 Fund raising and invest- 

ment management costs; 
(p) § 200.445 Goods or services for per- 

sonal use; 
(q) § 200.447 Insurance and indem- 

nification; 
(r) § 200.454 Memberships, subscrip- 

tions, and professional activity costs, 
paragraph (c); 

(s) § 200.455 Organization costs; 
(t) § 200.456 Participant support costs; 
(u) § 200.458 Pre-award costs; 
(v) § 200.462 Rearrangement and re- 

conversion costs; 
(w) § 200.467 Selling and marketing 

costs; 
(x) § 200.470 Taxes (including Value 

Added Tax); and 
(y) § 200.474 Travel costs. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75885, Dec. 19, 2014] 

 
§ 200.408 Limitation on allowance of 

costs. 

The Federal award may be subject to 
statutory requirements that limit the 
allowability of costs. When the max- 
imum amount allowable under a limi- 
tation is less than the total amount de- 
termined in accordance with the prin- 
ciples in this part, the amount not re- 
coverable under the Federal award may 
not be charged to the Federal award. 

§ 200.409 Special considerations. 

In addition to the basic consider- 
ations regarding the allowability of 
costs highlighted in this subtitle, other 
subtitles in this part describe special 
considerations and requirements appli- 
cable to states, local governments, In- 
dian tribes, and IHEs. In addition, cer- 
tain provisions among the items of cost 
in this subpart, are only applicable to 
certain types of non-Federal entities,  as 
specified in the following sections: 

(a) Direct  and  Indirect  (F&A)  Costs  (§§ 
200.412 Classification of  costs  through 
200.415 Required certifications) of this 
subpart; 

(b) Special Considerations for States, 
Local Governments and Indian  Tribes  
(§§ 200.416 Cost allocation plans and in- 
direct cost proposals and 200.417 Inter- 
agency service) of this subpart; and 

(c) Special Considerations for Insti- 
tutions of Higher Education (§§ 200.418 
Costs incurred by states and local gov- 
ernments and 200.419 Cost accounting 
standards and disclosure statement) of this 
subpart. 

 
§ 200.410   Collection of unallowable 

costs. 

Payments made for  costs  determined  to 
be unallowable by either the Federal 
awarding agency, cognizant agency for 
indirect costs, or pass-through entity, 
either as direct  or  indirect  costs,  must  be 
refunded (including interest) to the Federal   
Government   in   accordance with 
instructions  from  the  Federal agency that 
determined the costs are unallowable 
unless Federal statute or regulation directs 
otherwise. See also Subpart D—Post 
Federal Award Re- quirements of this part, 
§§ 200.300 Stat- utory and national policy 
requirements through 200.309 Period of 
performance. 
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§ 200.411 Adjustment of previously ne- 
gotiated indirect (F&A) cost rates 
containing unallowable costs. 

(a) Negotiated indirect (F&A) cost 
rates based on a proposal later found to 
have included costs that: 

(1) Are unallowable as specified by 
Federal statutes, regulations or  the terms 
and conditions of a Federal  award; or 

(2) Are unallowable because they are 
not allocable to the Federal award(s), 
must be adjusted, or a refund must be 
made, in accordance with the require- 
ments of this section. These adjust- ments 
or refunds are designed to cor- rect the 
proposals used to establish the rates and 
do not constitute a reopening of the rate 
negotiation. The adjust- ments or refunds 
will be made regard- less of the type of 
rate negotiated (pre- determined, final, 
fixed, or  provi- sional). 

(b) For rates covering a future fiscal 
year of the non-Federal entity, the un- 
allowable costs will be removed from the 
indirect (F&A) cost pools and the rates 
appropriately adjusted. 

(c) For rates covering a past period, 
the Federal share of the unallowable 
costs will be computed for each year 
involved and a cash refund (including 
interest chargeable in accordance with 
applicable regulations) will be made to 
the Federal Government. If cash re- 
funds are made for past periods covered 
by provisional or fixed rates, appro- 
priate adjustments will be made when 
the rates are finalized to avoid dupli- 
cate recovery of the unallowable costs 
by the Federal Government. 

(d) For rates covering the current pe- 
riod, either a rate adjustment or a re- 
fund, as described in paragraphs (b) and 
(c) of this section, must be required by 
the cognizant agency for indirect costs. 
The choice of method must be at the 
discretion of the cognizant agency for 
indirect costs, based on its judgment as 
to which method would be most prac- 
tical. 

(e) The amount or proportion of unal- 
lowable costs included in each year’s rate 
will be assumed to be the same as the 
amount or proportion of unallow- able 
costs included in the base year proposal 
used to establish the rate. 
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DIRECT AND INDIRECT (F&A) COSTS 

§ 200.412 Classification of costs. 

There is no universal rule for classifying 
certain costs as either  di-  rect or indirect 
(F&A) under every ac- counting system. A 
cost may be direct with respect to some 
specific service or function, but indirect 
with  respect  to  the Federal award or 
other final cost objective.  Therefore,  it  is  
essential  that each item of cost incurred 
for the same purpose be  treated  
consistently  in like circumstances either 
as a direct  or an indirect (F&A) cost in 
order to avoid possible double-charging 
of Fed- eral awards. Guidelines for 
determining direct and indirect (F&A) 
costs charged to Federal awards are 
provided in this subpart. 

§ 200.413 Direct costs. 

(a) General. Direct costs are those 
costs that can be identified specifically 
with a particular final cost objective, 
such as a Federal award, or other inter- 
nally or externally funded activity, or 
that can be directly assigned to such 
activities relatively easily with a high 
degree of accuracy. Costs incurred for 
the same purpose in like circumstances 
must be treated consistently as either 
direct or indirect (F&A) costs. See also 
§ 200.405 Allocable costs. 

(b) Application to Federal awards. 
Identification with the Federal award 
rather than the nature of the goods and 
services involved is the determining 
factor in distinguishing direct from in- 
direct (F&A) costs of Federal awards. 
Typical costs charged directly to a 
Federal award are the compensation of 
employees who work on that award, 
their related fringe benefit costs, the 
costs of materials and other items of 
expense incurred for the Federal award. 
If directly related to a specific award, 
certain costs that otherwise would be 
treated as indirect costs may also in- 
clude extraordinary utility consump- 
tion, the cost of materials supplied from 
stock or services rendered by spe- 
cialized facilities or other institutional 
service operations. 

(c) The salaries of administrative and 
clerical staff should normally be treat- 
ed as indirect (F&A) costs. Direct 
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charging of these costs may be appro- 
priate only if all of the following condi- 
tions are met: 

(1) Administrative or clerical serv- 
ices are integral to a project or activ- ity; 

(2) Individuals involved can be spe- 
cifically identified with the project or 
activity; 

(3) Such costs are explicitly  included  in 
the budget or have the prior written 
approval of the Federal awarding agen- 
cy; and 

(4) The costs are not also recovered 
as indirect costs. 

(d) Minor items. Any direct cost of 
minor amount may be treated as an in- 
direct (F&A) cost for reasons of practi- 
cality where such accounting treat- 
ment for that item of cost is consist- 
ently applied to all Federal and non- 
Federal cost objectives. 

(e) The costs of certain activities are 
not allowable as charges to Federal 
awards. However, even though these 
costs are unallowable for purposes of 
computing charges to Federal awards, 
they nonetheless must be treated as di- 
rect costs for purposes of determining 
indirect (F&A) cost rates and be allo- 
cated their equitable share of the non- 
Federal entity’s indirect costs if they 
represent activities which: 

(1) Include the salaries of personnel, 
(2) Occupy space, and 
(3) Benefit from the non-Federal enti- 

ty’s indirect (F&A) costs. 
(f) For nonprofit organizations, the 

costs of activities performed by the non-
Federal entity primarily as a serv- ice to 
members, clients, or the general public 
when significant and necessary to the 
non-Federal entity’s mission must be 
treated as direct costs whether or not 
allowable, and be allocated an equitable 
share of indirect (F&A) costs. Some 
examples of these types of activi- ties 
include: 

(1) Maintenance of membership rolls, 
subscriptions, publications, and related 
functions. See also § 200.454 Member- 
ships, subscriptions, and professional 
activity costs. 

(2) Providing services and informa- 
tion to members, legislative or admin- 
istrative bodies, or the public. See also 
§§ 200.454 Memberships, subscriptions, 
and professional activity costs and 
200.450 Lobbying. 

 
(3) Promotion, lobbying, and other 

forms of public relations. See also 
§§ 200.421 Advertising and public rela- 
tions and 200.450 Lobbying. 

(4) Conferences except those held to 
conduct the general administration of 
the non-Federal entity. See also 
§ 200.432 Conferences. 

(5) Maintenance, protection, and in- 
vestment of special funds not used in 
operation  of  the   non-Federal   entity.  See 
also § 200.442 Fund raising and in- 
vestment management costs. 

(6) Administration of  group  benefits  on 
behalf of members or clients, in- cluding life 
and hospital insurance, an- nuity  or  
retirement  plans,  and  finan-  cial aid. See 
also § 200.431 Compensa- tion—fringe 
benefits. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75885, Dec. 19, 2014] 

§ 200.414 Indirect (F&A) costs. 
(a) Facilities and Administration Classi- 

fication. For major IHEs and major 
nonprofit organizations, indirect (F&A) 
costs must be classified within two 
broad categories:  ‘‘Facilities’’ and 
‘‘Administration.’’ ‘‘Facilities’’ is de- 
fined as depreciation on buildings, 
equipment and capital improvement, 
interest on debt associated with cer- 
tain buildings, equipment and capital 
improvements, and operations and 
maintenance expenses. ‘‘Administra- 
tion’’ is defined as general administra- 
tion and general expenses such as the 
director’s office, accounting, personnel 
and all other types of expenditures not 
listed specifically under one of the sub- 
categories of ‘‘Facilities’’ (including 
cross allocations from other pools, 
where applicable). For nonprofit orga- 
nizations, library expenses are included 
in the ‘‘Administration’’ category; for 
institutions of higher education, they 
are included in the ‘‘Facilities’’ cat- 
egory. Major IHEs are defined as those 
required to use the Standard Format 
for Submission as noted in Appendix III 
to Part 200—Indirect (F&A) Costs Iden- 
tification and Assignment, and Rate 
Determination for Institutions of High- 
er Education (IHEs) paragraph C. 11. 
Major  nonprofit organizations  are 
those which receive more than $10 mil- 
lion dollars in direct Federal funding. 
(b) Diversity of nonprofit organizations. 

Because of the diverse characteristics 
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and accounting practices of nonprofit 
organizations, it is not possible to 
specify the types of cost which may be 
classified as indirect (F&A) cost in all 
situations. Identification with a Fed- 
eral award rather than the nature of the 
goods and services involved is the 
determining factor in distinguishing 
direct from indirect (F&A) costs of 
Federal awards. However, typical ex- 
amples of indirect (F&A) cost for many 
nonprofit organizations may include 
depreciation on buildings and equip- 
ment, the costs of operating and main- 
taining facilities, and general adminis- 
tration and general expenses, such as 
the salaries and expenses of executive 
officers, personnel administration, and 
accounting. 

(c) Federal Agency Acceptance of Nego- 
tiated Indirect Cost Rates. (See also 
§ 200.306 Cost sharing or matching.) 

(1) The negotiated rates must be ac- 
cepted by all Federal awarding agen- cies. 
A Federal awarding agency  may  use a 
rate different from the negotiated rate for 
a class of Federal awards or a single 
Federal award only when re- quired by 
Federal statute or  regula- tion, or when 
approved by a Federal awarding agency 
head or  delegate  based on documented 
justification as described in paragraph 
(c)(3) of this section. 

(2) The Federal awarding agency head 
or delegate must notify OMB of any ap- 
proved deviations. 

(3) The Federal awarding agency 
must implement, and make publicly 
available, the policies, procedures and 
general decision making criteria that 
their programs will follow to seek and 
justify deviations from negotiated rates. 

(4) As required under § 200.203 Notices 
of funding opportunities, the Federal 
awarding agency must include in the 
notice of funding opportunity the poli- 
cies relating to indirect cost rate reim- 
bursement, matching, or cost share as 
approved under paragraph (e)(1) of this 
section. As appropriate, the Federal 
agency should  incorporate  discussion of 
these policies into Federal awarding 
agency outreach activities with non- 
Federal entities prior  to  the  posting  of a 
notice of funding opportunity. 

(d) Pass-through  entities  are  subject  to 
the requirements in § 200.331 Re- 
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quirements for pass-through entities, 
paragraph (a)(4). 

(e) Requirements for development 
and submission of indirect (F&A) cost 
rate proposals and  cost  allocation  plans 
are contained in Appendices III– VII and 
Appendix IX as follows: 

(1) Appendix III to Part 200—Indirect 
(F&A) Costs Identification and Assign- 
ment, and Rate Determination for In- 
stitutions of Higher Education (IHEs); 

(2) Appendix IV to Part 200—Indirect 
(F&A) Costs Identification and Assign- 
ment, and Rate Determination for Non- 
profit Organizations; 

(3) Appendix V to Part 200—State/ 
Local Governmentwide Central Service 
Cost Allocation Plans; 

(4) Appendix VI to Part 200—Public 
Assistance Cost Allocation Plans; 

(5) Appendix VII to Part 200—States 
and Local  Government  and  Indian  Tribe 
Indirect Cost Proposals; and 

(6) Appendix IX to Part 200—Hospital 
Cost Principles. 

(f) In addition to the procedures out- 
lined in the appendices in paragraph (e) 
of this section, any non-Federal entity 
that has never received a negotiated 
indirect cost rate, except for those non- 
Federal entities described in Appendix 
VII to Part 200—States and Local Gov- 
ernment and Indian Tribe Indirect Cost 
Proposals, paragraph D.1.b,  may  elect  to 
charge a de minimis rate of 10% of 
modified total direct costs (MTDC) which 
may be used indefinitely. As de- scribed 
in § 200.403 Factors affecting al- 
lowability of costs, costs must be con- 
sistently charged as either indirect or 
direct costs, but may not be double 
charged or inconsistently charged as 
both. If chosen, this methodology once 
elected must be used  consistently  for  all 
Federal awards until such time as a non-
Federal entity chooses to nego-  tiate for a 
rate, which the non-Federal entity may 
apply to do at any time. 

(g) Any non-Federal entity that has a 
current federally negotiated indirect  cost 
rate may apply for a one-time ex- tension 
of the rates in that  agreement for a 
period of up to four years. This extension 
will be subject to the review and approval 
of the cognizant agency  for indirect costs. 
If an extension is granted the  non-
Federal  entity  may  not request a rate 
review until the ex- tension period ends. 
At the end of the 
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4- year extension, the non-Federal enti- 
ty must re-apply to negotiate a rate. 
Subsequent one-time extensions (up to 
four years) are permitted if a renegoti- 
ation is completed between each exten- 
sion request. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75886, Dec. 19, 2014] 

§ 200.415   Required certifications. 
Required certifications include: 
(a) To assure that expenditures are 

proper and in accordance with the 
terms and conditions of the Federal 
award and approved project budgets, 
the annual and final fiscal reports or 
vouchers requesting payment under the 
agreements must include a certifi- 
cation, signed by an official who is au- 
thorized to legally bind the non-Fed- 
eral entity, which reads as follows: ‘‘By 
signing this report, I certify to the best 
of my knowledge and belief that the re- 
port is true, complete, and accurate, and 
the expenditures, disbursements and 
cash receipts are for the purposes and 
objectives set forth in the terms and 
conditions of the Federal award. I am 
aware that any false, fictitious, or 
fraudulent information, or the omis- 
sion of any material fact, may subject me 
to criminal, civil or administrative 
penalties for fraud, false statements, 
false claims or otherwise. (U.S. Code 
Title 18, Section 1001 and Title 31, Sec- 
tions 3729–3730 and 3801–3812).’’ 

(b) Certification of cost allocation 
plan or indirect (F&A) cost rate pro- 
posal. Each cost allocation plan or in- 
direct (F&A) cost rate proposal must 
comply with the following: 

(1) A proposal to establish a cost allo- 
cation plan or an indirect (F&A) cost 
rate, whether submitted to a Federal 
cognizant agency for indirect costs or 
maintained on file by the non-Federal 
entity, must be certified by the non- 
Federal entity using the Certificate of 
Cost Allocation Plan or Certificate of 
Indirect Costs as set forth in Appen- 
dices III through VII, and Appendix IX. 
The certificate must be signed on be- 
half of the non-Federal entity by an in- 
dividual at a level no lower than vice 
president or chief financial officer of the 
non-Federal entity  that  submits the 
proposal. 

(2) Unless the non-Federal entity has 
elected the option under § 200.414 Indi- 

 
rect (F&A) costs, paragraph (f), the 
Federal Government may either dis- 
allow all indirect (F&A) costs or uni- 
laterally establish such a plan or rate 
when the non-Federal entity fails to 
submit a certified proposal for estab- 
lishing such a plan or rate in accord- 
ance with the requirements. Such a plan 
or rate may be based upon audited 
historical data or such other data that 
have been furnished to the cognizant 
agency for indirect costs and for which 
it can be demonstrated that all unal- 
lowable costs have been excluded. 
When a cost allocation plan or indirect 
cost rate is unilaterally established by 
the Federal Government because the 
non-Federal entity failed to submit a 
certified proposal, the plan or rate es- 
tablished will be set to ensure that po- 
tentially unallowable costs will not be 
reimbursed. 

(c) Certifications by non-profit orga- 
nizations as appropriate that they did 
not meet the definition of a major non- 
profit organization as defined in 
§ 200.414 Indirect (F&A) costs, para- graph 
(a). 

(d) See also § 200.450 Lobbying for an- 
other required certification. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75886, Dec. 19, 2014] 

SPECIAL CONSIDERATIONS FOR STATES, 
LOCAL GOVERNMENTS AND INDIAN 
TRIBES 

§ 200.416 Cost allocation plans and in- 
direct cost proposals. 

(a) For states, local governments and 
Indian tribes, certain services, such as 
motor pools, computer centers, pur- 
chasing, accounting, etc., are provided 
to operating agencies on a centralized 
basis. Since Federal awards are per- 
formed within the individual operating 
agencies, there needs to be a process 
whereby these central service costs can 
be identified and assigned to benefitted 
activities on a reasonable and con- 
sistent basis. The central service cost 
allocation plan provides that process. 

(b) Individual operating agencies 
(governmental department or agency), 
normally charge Federal awards for in- 
direct costs through an indirect  cost rate. 
A separate indirect cost rate(s) proposal 
for each operating agency is usually 
necessary to claim indirect 
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costs under Federal awards. Indirect 
costs include: 

(1) The indirect costs originating in 
each department or agency of the gov- 
ernmental unit carrying out Federal 
awards and 

(2) The costs of central governmental 
services distributed through the cen- 
tral service cost allocation plan  and not 
otherwise treated as direct costs. 

(c) The requirements for development 
and submission of cost allocation plans 
(for central service costs and public as- 
sistance programs) and indirect  cost rate 
proposals are contained in appen- dices 
IV, V and VI to this part. 

§ 200.417 Interagency service. 

The cost of services provided by one 
agency to another within the govern- 
mental unit may include allowable di- 
rect costs of the service plus a  pro- rated 
share of indirect costs. A stand-  ard 
indirect  cost  allowance  equal  to ten 
percent of the direct  salary  and wage 
cost of providing the service (ex- cluding 
overtime, shift premiums, and fringe 
benefits) may be used in lieu of 
determining  the  actual  indirect   costs of 
the service. These services do not in- 
clude centralized services included in 
central service cost allocation plans as 
described in Appendix V to Part 200— 
State/Local Government and Indian 
Tribe-Wide Central Service Cost Allo- 
cation Plans. 

SPECIAL CONSIDERATIONS FOR 
INSTITUTIONS OF HIGHER EDUCATION 

 
§ 200.418 Costs incurred by states and 

local governments. 

Costs incurred or paid by a state or local 
government on behalf of its IHEs for 
fringe benefit programs, such as pension 
costs and FICA and any other costs 
specifically incurred on behalf of, and in 
direct benefit to, the IHEs, are allowable 
costs of  such  IHEs  whether  or not these 
costs are recorded in the accounting 
records of the institutions, subject to the 
following: 

(a) The  costs  meet  the  requirements of 
§§ 200.402 Composition of costs through 
200.411 Adjustment of pre- viously 
negotiated indirect (F&A) cost rates 
containing  unallowable  costs,  of  this 
subpart; 
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(b) The costs are properly supported 
by approved cost allocation plans in ac- 
cordance with applicable Federal cost 
accounting principles in this part; and 

(c) The costs are not otherwise borne 
directly or indirectly by the Federal 
Government. 

§ 200.419 Cost accounting  standards 
and disclosure statement. 

(a) An IHE that receives aggregate 
Federal awards totaling $50 million or 
more in Federal awards subject to this  part 
in its most recently  completed  fis-  cal year 
must comply with the Cost Accounting 
Standards Board’s cost ac- counting 
standards located at 48 CFR 9905.501, 
9905.502, 9905.505, and 9905.506. CAS-
covered contracts awarded to the IHEs are 
subject to the CAS require-  ments at 48 CFR 
9900 through 9999 and 48 CFR part 30 
(FAR Part 30). 

(b) Disclosure statement. An IHE that 
receives aggregate Federal awards to- 
taling $50 million or more subject  to  this 
part during its most recently com- pleted 
fiscal year must disclose their  cost 
accounting practices by filing a Disclosure 
Statement (DS–2), which is reproduced in 
Appendix III to Part 200—Indirect (F&A) 
Costs Identifica- tion and Assignment, 
and Rate Deter- mination for Institutions 
of Higher Education (IHEs). With the 
approval of the cognizant agency for 
indirect costs, an IHE may meet the DS–2 
submission by submitting the DS–2 for 
each busi- ness unit that received $50 
million or more in Federal awards. 

(1) The DS–2 must be submitted to 
the cognizant agency for indirect costs 
with a copy to the IHE’s cognizant 
agency for audit. 

(2) An IHE is responsible for main- 
taining an accurate DS–2 and com- 
plying with disclosed cost accounting 
practices. An IHE must file amend- 
ments to the DS–2 to the cognizant 
agency for indirect costs six months in 
advance of a disclosed practice being 
changed to comply with a new or modi- 
fied standard, or when a practice is 
changed for other reasons. An IHE may 
proceed with implementing the change 
only if it has not been notified by the 
Federal cognizant agency for indirect 
costs that either a longer period will be 
needed for review or there are concerns 
with the potential change within the 
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six months period. Amendments of a DS–
2 may be submitted at any time. 
Resubmission of a complete, updated DS–
2 is discouraged except when there are 
extensive changes to disclosed practices. 

(3) Cost and funding adjustments. Cost 
adjustments must be made by the cog- 
nizant agency for indirect costs if an IHE 
fails to comply with the cost poli- cies in 
this part or fails to consistently follow 
its established or disclosed cost 
accounting practices when estimating, 
accumulating or reporting the costs of 
Federal awards, and the aggregate cost 
impact on Federal awards is material. 
The cost adjustment must normally be 
made on an aggregate basis for all af- 
fected Federal awards through an ad- 
justment of the IHE’s future F&A costs 
rates or other means considered appro- 
priate by the cognizant agency for indi- 
rect costs. Under the terms of CAS cov- 
ered contracts, adjustments in the 
amount of funding provided may also be 
required when the estimated pro- posal 
costs were not determined in ac- 
cordance with established cost ac- 
counting practices. 

(4) Overpayments. Excess amounts 
paid in the aggregate by the Federal 
Government under Federal awards due to 
a noncompliant cost accounting practice 
used to estimate, accumulate,  or report 
costs must be credited or re- funded, as 
deemed appropriate by the cognizant 
agency for indirect costs. In- terest 
applicable to the excess amounts paid in 
the aggregate during the period of 
noncompliance must also be deter- mined 
and collected in accordance with 
applicable Federal agency regulations. 

(5) Compliant cost accounting practice 
changes. Changes from one compliant 
cost accounting practice to another 
compliant practice that are approved by 
the cognizant agency for indirect costs 
may require cost adjustments if the 
change has a material effect on Federal 
awards and the changes are deemed 
appropriate by the cognizant agency for 
indirect costs. 

(6) Responsibilities. The cognizant 
agency for indirect cost must: 

(i) Determine cost adjustments for all 
Federal awards in the aggregate on 
behalf of the Federal Government. Ac- 
tions of the cognizant agency for indi- 
rect cost in making cost adjustment 

 
determinations must be coordinated 
with all affected Federal awarding 
agencies to the extent necessary. 

(ii) Prescribe guidelines and establish 
internal procedures to promptly deter- 
mine on behalf of the Federal Govern- 
ment that a DS–2 adequately discloses 
the  IHE’s  cost  accounting   practices and 
that the disclosed practices are compliant 
with applicable CAS and the 
requirements of this part. 

(iii) Distribute to all affected Federal 
awarding agencies any DS–2 determina- 
tion of adequacy or noncompliance. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75886, Dec. 19, 2014] 

 
GENERAL PROVISIONS FOR SELECTED 

ITEMS OF COST 
 

§ 200.420 Considerations for selected 
items of cost. 

This section provides principles to be 
applied in establishing the  allowability of 
certain items involved in deter- mining 
cost, in addition to the require- ments of 
Subtitle II. Basic Consider- ations of this 
subpart. These principles apply whether 
or not a particular item   of cost is 
properly  treated  as  direct  cost or 
indirect (F&A) cost. Failure to mention  a  
particular  item  of  cost  is not intended to 
imply that it is either allowable or 
unallowable; rather, deter- mination as  
to  allowability  in  each  case should be 
based on the treatment provided for 
similar or related items of cost, and based 
on the principles de- scribed in §§ 
200.402 Composition of costs through 
200.411 Adjustment of previously 
negotiated indirect (F&A) cost rates  
containing  unallowable  costs. In case of 
a discrepancy between the provisions of 
a specific Federal award and the 
provisions below, the Federal award 
governs. Criteria out- lined in § 200.403 
Factors affecting al- lowability of costs 
must be applied in determining 
allowability. See also 
§ 200.102 Exceptions. 

 
§ 200.421 Advertising and public rela- 

tions. 

(a) The term advertising costs means 
the costs of advertising media and cor- 
ollary administrative costs. Adver- 
tising media include magazines, news- 
papers, radio and television, direct 
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mail, exhibits, electronic or computer 
transmittals, and the like. 

(b) The only allowable advertising 
costs are those which are solely for: 

(1) The recruitment of personnel re- 
quired by the non-Federal entity for 
performance of a  Federal  award  (See  also 
§ 200.463 Recruiting costs); 

(2) The procurement of goods and 
services for the performance of a Fed- 
eral award; 

(3) The disposal of scrap or surplus 
materials acquired in the  performance of 
a Federal award except when non- 
Federal entities are reimbursed for dis- 
posal costs at a predetermined amount; 
or 

(4) Program outreach and other spe- 
cific purposes necessary to meet the re- 
quirements of the Federal award. 

(c) The term ‘‘public relations’’ in- 
cludes community relations and means 
those activities dedicated to maintain- 
ing the image of the non-Federal entity 
or maintaining or promoting under- 
standing and favorable relations with 
the community or public at large or any 
segment of the public. 

(d) The only allowable public rela- 
tions costs are: 

(1) Costs specifically required by the 
Federal award; 

(2) Costs of communicating with the 
public and press pertaining to specific 
activities or accomplishments which 
result from performance of the Federal 
award (these costs are considered nec- 
essary as part of the outreach effort for 
the Federal award); or 

(3) Costs of conducting general liai- 
son with news media and government 
public relations officers, to the extent 
that such activities are limited to com- 
munication and liaison necessary to 
keep the public informed on matters of 
public concern, such as notices of fund- 
ing opportunities, financial matters,  etc. 

(e) Unallowable advertising and pub- 
lic relations costs include the fol- 
lowing: 

(1) All advertising and public rela- 
tions costs other than as specified in 
paragraphs (b) and (d) of this section; 

(2) Costs of meetings, conventions, 
convocations,  or  other  events  related to 
other activities  of  the  entity  (see also § 
200.432 Conferences), including: 
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(i) Costs of displays, demonstrations, 
and exhibits; 

(ii) Costs of meeting rooms, hospi- 
tality suites, and other special facili- ties 
used in conjunction with shows and 
other special events; and 

(iii) Salaries and wages of employees 
engaged in setting up and displaying 
exhibits, making demonstrations, and 
providing briefings; 

(3) Costs of promotional items and 
memorabilia, including models, gifts, 
and souvenirs; 

(4) Costs of advertising and public re- 
lations designed solely to promote the 
non-Federal entity. 

§ 200.422 Advisory councils. 
Costs incurred by  advisory  councils  or 

committees are unallowable unless 
authorized by statute, the Federal 
awarding agency or as an indirect cost 
where allocable to Federal awards. See 
§ 200.444 General costs of government, 
applicable to states, local governments and 
Indian tribes. 

§ 200.423 Alcoholic beverages. 
Costs of alcoholic beverages are unal- 

lowable. 

§ 200.424 Alumni/ae activities. 
Costs incurred by IHEs for, or in sup- 

port of, alumni/ae activities are unal- 
lowable. 

§ 200.425 Audit services. 
(a) A reasonably proportionate share of 

the costs of audits required by, and 
performed in accordance with, the Sin- 
gle Audit Act Amendments of 1996 (31 
U.S.C. 7501–7507), as implemented by re- 
quirements of this part, are allowable. 
However, the following audit costs are 
unallowable: 

(1) Any costs when audits required by 
the Single Audit Act and Subpart F— 
Audit Requirements of this part  have not 
been conducted or have been con- ducted 
but not in accordance  there- with; and 

(2) Any costs of auditing a non-Fed- 
eral entity that is exempted from hav- ing 
an audit conducted under the  Sin- gle 
Audit Act and Subpart F—Audit 
Requirements of this part because its 
expenditures under Federal awards are 
less than $750,000 during the non-Fed- 
eral entity’s fiscal year. 



147  

 
 
 
 
 
 
 

OMB Guidance § 200.430 
 

(b) The costs of a financial statement 
audit of a non-Federal entity that does not 
currently have a  Federal  award  may be 
included in the indirect  cost pool for a 
cost allocation plan or indi- rect cost 
proposal. 

(c) Pass-through entities may charge 
Federal awards for the cost of agreed- 
upon-procedures engagements to mon- 
itor subrecipients (in accordance with 
Subpart D—Post Federal Award Re- 
quirements of this part, §§ 200.330 Sub- 
recipient and contractor determina- tions 
through 200.332 Fixed Amount 
Subawards) who are exempted from the 
requirements of the Single Audit  Act  and 
Subpart F—Audit Requirements of this 
part. This cost is allowable only  if the 
agreed-upon-procedures engage- ments 
are: 

(1) Conducted in accordance with 
GAGAS attestation standards; 

(2) Paid for and arranged by the pass- 
through entity; and 

(3) Limited in scope to one or more of 
the following types of compliance re- 
quirements: activities allowed or 
unallowed; allowable costs/cost prin- 
ciples; eligibility; and reporting. 

§ 200.426 Bad debts. 

Bad debts (debts which have been de- 
termined to  be  uncollectable),  includ-  ing 
losses (whether  actual  or  esti-  mated) 
arising from uncollectable ac- counts and 
other claims, are  unallow- able. Related 
collection costs, and  re-  lated  legal  costs,  
arising  from  such  debts after they  have  
been  determined  to be uncollectable are  
also  unallow-  able. See also § 200.428 
Collections of improper payments. 

§ 200.427 Bonding costs. 

(a) Bonding costs arise when the Fed- 
eral awarding agency requires assur- 
ance against financial loss to itself or 
others by reason of  the  act  or  default  of 
the non-Federal entity. They  arise also in 
instances where the non-Fed-  eral entity 
requires similar assurance, including: 
bonds as bid, performance, payment, 
advance payment, infringe- ment, and 
fidelity bonds for employees and officials. 

(b) Costs of bonding required pursu- 
ant to the terms and conditions of the 
Federal award are allowable. 

 
(c) Costs of bonding required by the 

non-Federal entity in the general con- 
duct of its operations are allowable  as an 
indirect cost to the extent that such 
bonding is in accordance with sound 
business practice and the rates and pre- 
miums are reasonable under the cir- 
cumstances. 

 
§ 200.428 Collections of improper pay- 

ments. 

The costs incurred by a non-Federal 
entity to recover improper payments 
are allowable as either direct or indi- 
rect costs, as appropriate. Amounts 
collected may be used by the non-Fed- 
eral entity in accordance with cash 
management standards set forth in 
§ 200.305 Payment. 

 
§ 200.429 Commencement and convoca- 

tion costs. 

For IHEs, costs incurred for com- 
mencements and convocations are un- 
allowable, except as provided for in Ap- 
pendix III to Part 200—Indirect (F&A) 
Costs Identification and Assignment, 
and Rate Determination for Institu- 
tions of Higher Education (IHEs), para- 
graph (B)(9) Student Administration 
and Services, as student activity costs. 

 
§ 200.430 Compensation—personal 

services. 

(a) General. Compensation for per- 
sonal services includes all  remunera-  tion, 
paid currently or accrued, for  services of 
employees rendered  during the period of 
performance under the Federal award, 
including but not nec- essarily limited to 
wages and salaries. Compensation  for  
personal   services  may also include fringe 
benefits  which  are addressed in § 200.431 
Compensa- tion—fringe benefits. Costs of 
com- pensation are allowable  to  the  extent  
that they satisfy the specific require- ments 
of this part, and that the total compensation 
for  individual  employ-  ees: 

(1) Is reasonable for the services ren- 
dered and conforms to the established 
written policy of the non-Federal enti- 
ty consistently applied to both Federal 
and non-Federal activities; 

(2) Follows an appointment made in 
accordance with a non-Federal entity’s 
laws and/or rules or written policies 
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and meets the requirements of Federal 
statute, where applicable; and 

(3) Is determined and supported as 
provided in paragraph (i) of this sec- 
tion, Standards for Documentation of 
Personnel Expenses, when applicable. 

(b) Reasonableness. Compensation for 
employees engaged in work on Federal 
awards will be considered reasonable to 
the extent  that  it  is  consistent  with that 
paid for similar work in other ac- tivities 
of the non-Federal entity. In  cases where 
the kinds of employees re- quired for 
Federal awards are not found in the other 
activities of the non-Fed- eral entity, 
compensation will be con- sidered 
reasonable to the extent that it  is 
comparable to that paid for similar work 
in the labor market in which the non-
Federal entity competes for the  kind of 
employees involved. 

(c) Professional activities outside the 
non-Federal entity. Unless an arrange- 
ment is specifically authorized by a 
Federal awarding agency, a non-Fed- 
eral entity must follow its written non- 
Federal entity-wide policies and prac- 
tices concerning the permissible extent 
of professional services that can be pro- 
vided outside the non-Federal entity for 
non-organizational compensation. 
Where such non-Federal entity-wide 
written policies do not exist or do not 
adequately define the permissible ex- 
tent of consulting or other non-organi- 
zational activities  undertaken  for extra 
outside pay, the Federal Govern- ment 
may require that the effort of 
professional staff working on Federal 
awards be allocated between: 

(1) Non-Federal entity activities, and 
(2) Non-organizational professional 

activities. If the Federal awarding 
agency considers the extent of non-or- 
ganizational professional effort exces- 
sive or inconsistent with the conflicts- 
of-interest terms and conditions of the 
Federal award, appropriate arrange- 
ments governing compensation will be 
negotiated on a case-by-case basis. 

(d) Unallowable costs. (1) Costs which 
are unallowable under other sections of 
these principles must not be allowable 
under this section  solely  on  the  basis that 
they constitute personnel com- pensation. 

(2) The allowable compensation for 
certain employees is subject to a  ceil-  ing 
in accordance with statute. For the 
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amount of the ceiling for cost-reim- 
bursement contracts, the covered com- 
pensation subject to the ceiling, the covered 
employees, and other relevant provisions, 
see 10 U.S.C. 2324(e)(1)(P), and  41  U.S.C. 
1127  and  4304(a)(16). For 
other types of Federal awards, other 
statutory ceilings may apply. 

(e) Special considerations. Special con- 
siderations in determining allowability of 
compensation will be given to any change 
in a non-Federal entity’s com- pensation 
policy resulting in a substan- tial increase 
in its employees’ level of compensation 
(particularly when the change was 
concurrent with an in- crease in the ratio 
of Federal awards to other activities) or 
any change in the treatment of 
allowability of specific types of 
compensation due  to  changes in Federal 
policy. 

(f) Incentive compensation. Incentive 
compensation to employees based on 
cost reduction, or efficient perform- ance, 
suggestion awards, safety awards, etc., is 
allowable to the extent that the overall 
compensation is determined to be 
reasonable and such costs  are  paid or 
accrued pursuant to an agreement 
entered into in good faith between the 
non-Federal entity and the employees 
before the services were rendered, or 
pursuant to an established plan fol- lowed 
by the non-Federal entity so consistently 
as to imply, in effect, an agreement to 
make such payment. 

(g) Nonprofit organizations. For com- 
pensation to members of nonprofit or- 
ganizations, trustees, directors, associ- 
ates, officers, or the immediate fami- lies 
thereof, determination must be made 
that such compensation is rea- sonable 
for the actual personal services 
rendered rather than a distribution of 
earnings in excess of costs. This may 
include director’s and executive com- 
mittee member’s fees, incentive 
awards, allowances for off-site pay, in- 
centive pay, location allowances, hard- 
ship pay, and cost-of-living differen- 
tials. 

(h) Institutions of higher education 
(IHEs). (1) Certain conditions require 
special consideration and possible limi- 
tations in determining allowable per- 
sonnel compensation costs under Fed- 
eral awards. Among  such  conditions  are 
the following: 
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(i) Allowable activities. Charges to 
Federal awards may include reasonable 
amounts  for   activities   contributing and 
directly related to work under an 
agreement, such as delivering special 
lectures about specific aspects of the 
ongoing activity, writing reports and 
articles, developing and maintaining 
protocols (human, animals, etc.), man- 
aging substances/chemicals, managing 
and securing project-specific data, co- 
ordinating research subjects, partici- 
pating in appropriate seminars, con- 
sulting with colleagues and graduate 
students, and attending meetings and 
conferences. 

(ii) Incidental activities. Incidental 
activities for which supplemental com- 
pensation is allowable under written 
institutional policy (at a rate not to 
exceed institutional base salary) need not 
be included in the records described in 
paragraph (i) of this section to di- rectly 
charge payments of incidental activities,  
such  activities  must  either  be 
specifically provided for in the Fed- eral 
award budget or receive prior writ- ten 
approval by the Federal awarding agency. 

(2) Salary basis. Charges for work per- 
formed on Federal awards by faculty 
members during the academic year are 
allowable at the IBS rate. Except as 
noted in paragraph (h)(1)(ii) of this sec- 
tion, in no event will charges to Fed- eral 
awards, irrespective of the basis of 
computation, exceed the proportionate 
share of the IBS for that period. This 
principle applies to all members of fac- 
ulty at an institution. IBS is defined as 
the annual compensation paid by an IHE 
for an individual’s appointment, 
whether that individual’s time is spent 
on research, instruction, administra- 
tion, or other activities. IBS excludes any 
income that an individual earns outside 
of duties performed for the IHE. Unless 
there is prior approval by the Federal 
awarding agency, charges of a faculty 
member’s salary to a Fed- eral award 
must not exceed the propor- tionate 
share of the IBS for the period during 
which the faculty member worked on 
the award. 

(3) Intra-Institution of Higher Edu- 
cation (IHE) consulting. Intra-IHE con- 
sulting by faculty is assumed to be un- 
dertaken as an IHE obligation  requir-  ing 
no compensation in addition to 

 
IBS. However, in unusual cases where 
consultation is across departmental 
lines or involves a separate or remote 
operation, and the work performed by 
the faculty member is in addition  to  his 
or her regular responsibilities, any 
charges for such work representing ad- 
ditional compensation above IBS are 
allowable provided that such con- 
sulting arrangements are specifically 
provided for in the Federal award or 
approved in writing by the Federal 
awarding agency. 

(4) Extra Service Pay normally rep- 
resents overload compensation, subject 
to institutional compensation policies 
for services above and beyond IBS. 
Where extra service pay is a result of 
Intra-IHE consulting, it is subject  to  the 
same requirements of paragraph (b) 
above. It is allowable if all of the fol- 
lowing conditions are met: 

(i) The non-Federal entity estab- 
lishes consistent written policies which 
apply uniformly to all faculty mem- 
bers, not just those working on Federal 
awards. 

(ii) The non-Federal entity estab- 
lishes a consistent written definition of 
work covered by IBS which is specific 
enough to determine conclusively when 
work beyond that level has occurred. 
This may be described in appointment 
letters or other documentations. 

(iii) The supplementation amount 
paid is commensurate  with  the  IBS  rate 
of pay and the amount of addi- tional 
work performed. See paragraph (h)(2) of 
this section. 

(iv) The salaries, as supplemented,  fall  
within  the  salary  structure  and  pay 
ranges established by and docu- mented 
in writing or otherwise applica- ble to the 
non-Federal entity. 

(v) The total salaries charged to Fed- 
eral awards including extra service pay 
are subject to the Standards of Docu- 
mentation as described in paragraph (i) 
of this section. 
(5) Periods outside the academic year. 

(i) Except as specified for teaching ac- 
tivity in paragraph (h)(5)(ii) of this sec- 
tion, charges for work performed by 
faculty members on Federal awards 
during periods not included in the base 
salary period will be at a rate not in 
excess of the IBS. 
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(ii) Charges for teaching activities 
performed by faculty members on Fed- 
eral awards during periods not included 
in IBS period will be based on the nor- mal 
written policy of the IHE  gov-  erning 
compensation to faculty mem- bers for 
teaching assignments during such 
periods. 

(6) Part-time faculty. Charges for work 
performed on Federal awards by fac- ulty 
members having only part-time 
appointments will be determined at a rate 
not in  excess  of  that  regularly  paid for 
part-time assignments. 

(7) Sabbatical leave costs. Rules for 
sabbatical leave are as follow: 

(i) Costs of leaves of absence by em- 
ployees for performance of graduate 
work or sabbatical study, travel, or re- 
search are allowable provided the IHE has 
a uniform written policy on sab- batical 
leave for persons engaged in in- struction 
and persons engaged in re- search. Such 
costs will be allocated  on an equitable 
basis among all related activities of the 
IHE. 

(ii) Where sabbatical leave is in- 
cluded in fringe benefits for which  a  cost 
is determined for assessment as a direct 
charge, the aggregate amount of such 
assessments  applicable  to  all  work of 
the institution during the base period 
must be reasonable  in  relation  to the  
IHE’s  actual  experience  under its 
sabbatical leave policy. 

(8) Salary rates for non-faculty mem- 
bers. Non-faculty full-time professional 
personnel may also earn ‘‘extra service 
pay’’ in accordance with the non-Fed- 
eral entity’s written policy and con- 
sistent with paragraph (h)(1)(i) of this 
section. 

(i) Standards for Documentation of Per- 
sonnel Expenses (1) Charges to Federal 
awards for salaries and wages must be 
based on records that  accurately  re- flect 
the work  performed.  These  records 
must: 

(i) Be supported by a system of inter- 
nal control which provides reasonable 
assurance that the charges are accu- 
rate, allowable, and properly allocated; 

(ii) Be incorporated into the official 
records of the non-Federal entity; 

(iii) Reasonably reflect the total ac- 
tivity for which the employee is com- 
pensated by  the  non-Federal  entity,  not 
exceeding 100% of compensated ac- 
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tivities (for IHE, this per the IHE’s def- 
inition of IBS); 

(iv) Encompass both federally as- 
sisted and all other activities com- 
pensated by the non-Federal entity  on an 
integrated  basis,  but  may  include the 
use of subsidiary records as defined in the 
non-Federal entity’s written pol- icy; 

(v) Comply with the established ac- 
counting policies and practices of the 
non-Federal entity (See paragraph 
(h)(1)(ii) above for treatment of inci- 
dental work for IHEs.); and 

(vi) [Reserved] 
(vii) Support the distribution of the 

employee’s salary or wages among spe- 
cific activities or cost objectives if the 
employee works on more than one Fed- 
eral award; a Federal award and non- 
Federal award; an indirect cost activ- ity 
and a direct cost activity; two or more 
indirect activities which are allo- cated 
using different allocation bases; or an 
unallowable activity and a direct or 
indirect cost activity. 

(viii) Budget estimates (i.e., esti- 
mates determined before the services are 
performed) alone do not qualify as 
support for charges to Federal awards, 
but may be used for interim accounting 
purposes, provided that: 

(A) The system for establishing the 
estimates produces reasonable approxi- 
mations of the activity actually per- 
formed; 

(B) Significant changes in the cor- 
responding work activity (as defined by 
the non-Federal entity’s written poli- 
cies) are identified and entered into the 
records in a timely manner. Short term 
(such as one or two months) fluctua- tion 
between workload categories need not be 
considered as long as the dis- tribution of 
salaries and wages is rea- sonable over 
the longer term; and 

(C) The non-Federal entity’s system 
of internal controls includes processes 
to review after-the-fact interim  charges 
made to a Federal awards based on 
budget estimates. All nec- essary 
adjustment must be made such that the 
final amount charged to the Federal 
award is accurate, allowable, and 
properly allocated. 

(ix) Because practices vary as to the 
activity constituting a full workload 
(for IHEs, IBS), records may reflect 
categories of activities expressed as a 
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percentage distribution of total activi- 
ties. 

(x) It is recognized that teaching, re- 
search, service, and administration are 
often inextricably intermingled in an 
academic setting. When recording sala- 
ries and wages charged to Federal 
awards for IHEs, a precise assessment 
of factors that contribute to costs is 
therefore not always feasible, nor is it 
expected. 

(2) For records which meet the stand- 
ards required in paragraph (i)(1) of this 
section, the non-Federal entity will not 
be required to provide additional sup- 
port or documentation for the work 
performed, other than that referenced 
in paragraph (i)(3) of this section. 

(3) In accordance with Department of 
Labor regulations  implementing  the Fair 
Labor Standards Act (FLSA)  (29  CFR part 
516), charges for the salaries and wages 
of nonexempt employees, in addition to 
the supporting documenta- tion 
described in  this  section,  must  also be 
supported by records indicating the total 
number of hours worked each day. 

(4) Salaries and wages of employees 
used in meeting cost sharing or match- 
ing requirements on Federal awards must 
be supported in the same manner as 
salaries and wages claimed for reim- 
bursement from Federal awards. 

(5) For states, local governments and 
Indian tribes, substitute processes or 
systems for allocating salaries and 
wages to Federal awards may be used in 
place of or in addition to the records 
described in paragraph (1) if approved 
by the cognizant agency for indirect 
cost. Such systems may include,  but are 
not limited to, random moment 
sampling, ‘‘rolling’’ time studies, case 
counts, or other quantifiable measures 
of work performed. 

(i) Substitute systems which use 
sampling methods (primarily for Tem- 
porary Assistance for Needy Families 
(TANF), the Supplemental Nutrition 
Assistance Program (SNAP), Medicaid, 
and other public assistance programs) 
must meet acceptable statistical sam- 
pling standards including: 

(A) The sampling universe must in- 
clude all of the employees whose sala- 
ries and wages are  to  be  allocated  based 
on sample results except as pro- 

 
vided in paragraph (i)(5)(iii) of this sec- 
tion; 

(B) The entire time period involved 
must be covered by the sample; and 

(C) The results must be statistically 
valid and applied to the period being 
sampled. 

(ii) Allocating charges for the sam- 
pled employees’ supervisors, clerical  and 
support staffs, based on the results of the 
sampled employees, will be ac- ceptable. 

(iii) Less than full compliance with the 
statistical  sampling  standards  noted in 
subsection (5)(i) may be ac- cepted by the 
cognizant agency for in- direct costs if it 
concludes that the amounts to be 
allocated to Federal awards will be 
minimal, or if it con- cludes that the 
system proposed by the non-Federal 
entity will result in lower costs to Federal 
awards than a system which complies 
with the standards. 

(6) Cognizant agencies for indirect 
costs are encouraged to approve alter- 
native proposals based on  outcomes  and 
milestones for program perform- ance 
where these are clearly docu- mented. 
Where approved by the Federal cognizant 
agency for indirect costs,  these plans are 
acceptable as an alter- native to the 
requirements of para- graph (i)(1) of this 
section. 

(7) For Federal awards of similar pur- 
pose activity or instances of approved 
blended funding, a non-Federal entity 
may submit performance plans that in- 
corporate funds from multiple Federal 
awards and account for their combined 
use based on performance-oriented 
metrics, provided that such plans are 
approved in advance by all involved 
Federal awarding agencies. In these in- 
stances, the non-Federal entity must 
submit a request for waiver of the re- 
quirements based on documentation  that 
describes the method of charging costs, 
relates the charging of  costs  to  the 
specific activity  that  is  applicable  to all 
fund sources, and is based on quantifiable  
measures  of  the   activity in relation to 
time charged. 

(8) For a non-Federal  entity  where the 
records do not meet the standards 
described in this section, the Federal 
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Government may require personnel ac- 
tivity reports, including prescribed cer- 
tifications, or equivalent documenta- 
tion that support the records as re- 
quired in this section. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75886, Dec. 19, 2014] 

 
§ 200.431 Compensation—fringe bene- 

fits. 
(a) Fringe benefits are allowances 

and services provided by employers to 
their employees as compensation in ad- 
dition to regular salaries and wages. 
Fringe benefits include, but are not 
limited to, the costs of leave (vacation, 
family-related, sick or military), em- 
ployee insurance, pensions, and unem- 
ployment benefit plans. Except as pro- 
vided elsewhere in these principles, the 
costs of fringe benefits are allowable 
provided that the benefits are reason- 
able and are required by law, non-Fed- 
eral entity-employee agreement, or an 
established policy of the non-Federal 
entity. 

(b) Leave. The cost of fringe benefits 
in the form of regular compensation 
paid to employees during periods of au- 
thorized absences from the job, such as 
for annual leave, family-related leave, 
sick leave, holidays, court leave, mili- 
tary leave, administrative leave, and 
other similar benefits, are allowable if 
all of the following criteria are met: 

(1) They are provided under estab- 
lished written leave policies; 

(2) The costs are equitably allocated 
to all related activities, including Fed- 
eral awards; and, 

(3) The accounting basis (cash or ac- 
crual) selected for costing each type of 
leave is consistently followed by the 
non-Federal entity or specified group- 
ing of employees. 

(i) When a non-Federal entity uses the 
cash basis  of  accounting,  the  cost  of 
leave is recognized in the period that the 
leave is taken and paid for. Pay- ments for 
unused leave when an em- ployee retires 
or terminates employ- ment are 
allowable in the year of pay- ment. 

(ii) The accrual basis may be only 
used for those types of leave for which a 
liability as defined by GAAP exists when 
the leave is earned. When a non- Federal 
entity uses the accrual basis of 
accounting, allowable leave costs are 
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the lesser of the amount accrued or 
funded. 

(c) The cost of fringe benefits in the 
form of employer contributions or ex- 
penses for social security;  employee  life, 
health, unemployment, and work- er’s 
compensation insurance (except as 
indicated in § 200.447 Insurance and in- 
demnification); pension plan costs (see 
paragraph (i) of this section); and other 
similar benefits are allowable, provided 
such benefits are granted under estab- 
lished written policies. Such benefits, 
must be allocated to Federal  awards  and 
all other activities in a manner consistent 
with the pattern of benefits attributable 
to the individuals or group(s) of 
employees whose salaries and wages are 
chargeable to such Fed- eral awards and 
other activities, and charged as direct or 
indirect costs in accordance with the non-
Federal enti- ty’s accounting practices. 

(d) Fringe benefits may be  assigned  to 
cost objectives by identifying spe- cific 
benefits to specific individual em- ployees 
or by allocating on the basis of entity-
wide salaries and wages of the employees 
receiving the benefits. When the 
allocation method is used, separate 
allocations must be made to selective 
groupings of employees, unless the non-
Federal entity demonstrates that costs in 
relationship to salaries and wages do not 
differ significantly for different groups of 
employees. 

(e) Insurance. See also § 200.447 Insur- 
ance and indemnification, paragraphs 
(d)(1) and (2). 

(1) Provisions for a reserve under a 
self-insurance program for unemploy- 
ment compensation or workers’ com- 
pensation are allowable to the extent 
that the provisions represent reason- 
able estimates of the liabilities  for  such 
compensation, and the types of 
coverage, extent of coverage, and rates 
and premiums would have been allow- 
able had insurance been purchased to 
cover the risks. However, provisions for 
self-insured liabilities which do not be- 
come payable for more than one year 
after the provision is made must not 
exceed the present value of the liabil- 
ity. 

(2) Costs of insurance on the lives of 
trustees, officers, or other employees 
holding positions of similar responsi- 
bility are allowable only to the extent 
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that the insurance represents addi- 
tional compensation. The costs of such 
insurance when the non-Federal entity 
is named as beneficiary are unallow- 
able. 

(3) Actual claims paid to or on behalf 
of employees or former employees for 
workers’ compensation, unemployment 
compensation, severance pay, and simi- 
lar employee benefits (e.g., post-retire- 
ment health benefits), are allowable in 
the year of payment provided that the 
non-Federal entity follows a consistent 
costing policy. 

(f) Automobiles. That portion of auto- 
mobile costs furnished by the entity that 
relates to personal use by employ- ees 
(including transportation to and from 
work) is unallowable as fringe benefit 
or indirect (F&A) costs regard- less of 
whether the cost is reported as taxable 
income to the employees. 

(g) Pension Plan Costs. Pension plan 
costs which are incurred in accordance 
with the established policies of the non-
Federal entity are allowable, pro- vided 
that: 

(1) Such policies meet the test of rea- 
sonableness. 

(2) The methods of cost allocation are 
not discriminatory. 

(3) For entities using accrual based 
accounting, the cost assigned to each 
fiscal year is determined in accordance 
with GAAP. 

(4) The costs assigned to a given  fis- cal 
year are funded for all plan partici- pants 
within six months  after  the  end  of that 
year. However, increases to nor- mal and 
past service pension costs caused by a 
delay in funding the actu- arial liability 
beyond 30 calendar days after each 
quarter of the year to which such costs 
are assignable are unallow- able. Non-
Federal entity may elect to follow the 
‘‘Cost Accounting  Standard  for 
Composition and Measurement of 
Pension Costs’’ (48 CFR 9904.412). 

(5) Pension plan termination insur- 
ance premiums paid pursuant to the 
Employee Retirement Income Security 
Act (ERISA) of 1974 (29 U.S.C. 1301–1461) 
are allowable. Late payment charges  on 
such premiums are unallowable. Ex- 
cise taxes on accumulated funding defi- 
ciencies and other penalties imposed 
under ERISA are unallowable. 

(6) Pension plan costs may be com- 
puted using a pay-as-you-go method or 

 
an acceptable actuarial cost method in 
accordance with established written 
policies of the non-Federal entity. 

(i) For pension plans financed on a 
pay-as-you-go method, allowable costs 
will be limited to those representing 
actual payments to retirees or their 
beneficiaries. 

(ii) Pension costs calculated using an 
actuarial cost-based method recognized 
by GAAP are allowable for a given fis- cal 
year if they are funded for  that  year 
within six months after the end of that 
year. Costs funded after the six month 
period (or a later period agreed to by 
the cognizant agency for indirect costs) 
are allowable in the year funded. The 
cognizant agency for indirect costs may 
agree to an extension of the six month 
period if an appropriate adjust- ment is 
made to compensate for the timing of 
the charges to the Federal Government 
and related Federal reim- bursement 
and the non-Federal enti- ty’s 
contribution to the pension fund. 
Adjustments may be made by cash re- 
fund or other equitable procedures to 
compensate the Federal Government 
for the time value of Federal reim- 
bursements in excess of contributions 
to the pension fund. 

(iii) Amounts funded by the non-Fed- 
eral entity in excess of the actuarially 
determined amount for a fiscal year 
may be used as the non-Federal enti- 
ty’s contribution in future periods. 

(iv) When a non-Federal entity con- 
verts to an acceptable actuarial cost 
method, as defined by GAAP, and funds 
pension costs in accordance with this 
method, the unfunded liability at the time 
of conversion is allowable if am- ortized 
over a period of years in accord- ance 
with GAAP. 

(v) The Federal Government must re- 
ceive an equitable share of any pre- 
viously allowed pension costs (includ- 
ing earnings thereon) which revert or 
inure to the non-Federal entity in the 
form of a refund, withdrawal, or other 
credit. 

(h) Post-Retirement Health. Post-re- 
tirement health plans (PRHP) refers to 
costs of health insurance or health 
services not included in a pension plan 
covered by paragraph (g) of this section 
for retirees and their spouses, depend- 
ents, and  survivors.  PRHP  costs  may  be 
computed using a pay-as-you-go 
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method or an acceptable actuarial cost 
method in accordance with established 
written policies of the non-Federal en- 
tity. 

(1) For PRHP financed on a pay-as- you-
go method, allowable costs will be limited 
to those representing actual payments to 
retirees or their bene- ficiaries. 

(2) PRHP costs calculated using an 
actuarial cost method recognized by 
GAAP are allowable if they are funded 
for that year within six months after the 
end of that year. Costs funded after the 
six month period (or a later period 
agreed to by the cognizant agency) are 
allowable in the year funded. The Fed- 
eral cognizant agency for indirect costs 
may agree to an extension of the six 
month period if an appropriate adjust- 
ment is made to compensate for the 
timing of the charges to the Federal 
Government and related Federal reim- 
bursements and the non-Federal enti- 
ty’s contributions to the PRHP fund. 
Adjustments may be made by cash re- 
fund, reduction in current year’s PRHP 
costs, or other equitable procedures to 
compensate the Federal Government 
for the time value of Federal reim- 
bursements in excess of contributions 
to the PRHP fund. 

(3) Amounts funded in excess of the 
actuarially determined amount for a 
fiscal year may be used as the non-Fed- 
eral entity contribution in a future pe- 
riod. 

(4) When a non-Federal entity con- 
verts to an acceptable actuarial cost 
method and funds PRHP costs in ac- 
cordance with this method, the initial 
unfunded liability attributable to prior 
years is allowable if amortized over a 
period of years in accordance with 
GAAP, or, if no such GAAP period ex- 
ists, over a period negotiated with the 
cognizant agency for indirect costs. 

(5) To be allowable in the current year, 
the PRHP costs must be paid ei- ther to: 

(i) An insurer or other benefit pro- 
vider as current year costs or pre- miums, 
or 

(ii) An insurer or trustee to maintain a 
trust fund or reserve for the sole pur- 
pose of providing post-retirement bene- 
fits to retirees and other beneficiaries. 

(6) The Federal Government must re- 
ceive an equitable share of any 
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amounts of previously allowed post-re- 
tirement benefit costs (including earn- 
ings thereon) which revert or inure to 
the non-Federal entity in the form of a 
refund, withdrawal, or other credit. 

(i) Severance Pay. (1) Severance pay, 
also commonly referred to as dismissal 
wages, is a payment in addition to reg- 
ular salaries and wages, by non-Federal 
entities to workers whose employment is 
being terminated. Costs of severance pay 
are allowable only to  the  extent  that in 
each case, it is required by (a) law, (b) 
employer-employee agreement, 
(c) established policy that constitutes, 
in effect, an implied agreement on the 
non-Federal entity’s part, or (d) cir- 
cumstances of the particular employ- 
ment. 

(2) Costs of severance payments are 
divided into two categories as follows: 

(i) Actual normal turnover severance 
payments must be allocated to all ac- 
tivities; or, where the non-Federal en- tity 
provides for a reserve for normal 
severances, such method will be ac- 
ceptable if the charge to current oper- 
ations is reasonable in light of pay- ments 
actually made for normal severances over 
a representative past period, and if 
amounts charged are al- located to all 
activities of the non-Fed- eral entity. 

(ii) Measurement of costs of abnor- 
mal or mass severance pay by means of 
an accrual will not achieve equity to 
both parties. Thus, accruals for this 
purpose are not allowable. However, 
the Federal Government recognizes its 
obligation to participate, to the extent of 
its fair share, in any specific pay- ment. 
Prior approval by the Federal awarding 
agency or cognizant agency for indirect 
cost, as appropriate, is re- quired. 

(3) Costs incurred in certain sever- 
ance pay packages which are in an 
amount in excess of the normal sever- 
ance pay paid by the non-Federal enti- 
ty to an employee upon termination of 
employment and are paid to the em- 
ployee contingent upon a change in 
management control over, or owner- 
ship of, the non-Federal entity’s assets, 
are unallowable. 

(4) Severance payments to foreign na- 
tionals employed by the non-Federal 
entity outside the  United  States,  to the 
extent that the amount exceeds the 
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customary or prevailing practices for 
the non-Federal entity in the United 
States, are unallowable,  unless  they are 
necessary for the performance of 
Federal programs and approved by the 
Federal awarding agency. 

(5) Severance payments to foreign na- 
tionals employed by the non-Federal 
entity outside the United States due to 
the termination of the foreign national 
as a result of the closing of, or curtail- 
ment of activities by, the non-Federal 
entity in that country, are unallow- able, 
unless they are necessary for the 
performance of Federal programs and 
approved by the Federal awarding 
agency. 

(j)(1) For IHEs only. Fringe benefits in 
the form of undergraduate and grad- uate 
tuition or remission of tuition for 
individual employees are allowable, 
provided such benefits are granted in 
accordance with established non-Fed- 
eral entity policies, and are distributed to 
all non-Federal  entity  activities  on  an 
equitable basis. Tuition benefits for 
family members other than the em- 
ployee are unallowable. 

(2) Fringe benefits in the form of tui- 
tion or remission of tuition for indi- 
vidual employees  not  employed  by IHEs  
are  limited  to  the  tax-free amount 
allowed per section 127 of the Internal 
Revenue Code as amended. 

(3) IHEs may offer employees tuition 
waivers or tuition reductions, provided 
that the benefit does  not  discriminate  in 
favor of highly compensated employ- ees. 
Employees can exercise these ben- efits at 
other institutions according to 
institutional policy. See § 200.466 Schol- 
arships and student aid costs, for treat- 
ment of tuition remission provided to 
students. 

(k) For IHEs whose costs are paid by 
state or local governments, fringe ben- 
efit programs (such as pension  costs and 
FICA) and any other benefits costs 
specifically incurred on  behalf  of,  and  in 
direct benefit to, the non-Federal entity, 
are allowable costs of such non- Federal 
entities whether or not these costs are 
recorded in the accounting records of the 
non-Federal entities, subject to the 
following: 

(1) The  costs  meet  the   requirements of 
Basic Considerations in §§ 200.402 
Composition of costs through 200.411 
Adjustment of previously negotiated 

 
indirect (F&A) cost rates containing 
unallowable costs of this subpart; 

(2) The costs are properly supported 
by approved cost allocation plans in ac- 
cordance with applicable Federal cost 
accounting principles; and 

(3) The costs are not otherwise borne 
directly or indirectly by the Federal 
Government. 

[78  FR  78608,  Dec.  26,  2013,  as  amended  at 79 
FR  75886,  Dec.  19,  2014;  80  FR  54409,  Sept. 10, 
2015] 

 

§ 200.432 Conferences. 

A conference is defined as a meeting, 
retreat, seminar, symposium, work-  shop 
or event whose primary purpose is the 
dissemination of technical infor- mation 
beyond the non-Federal entity and is 
necessary and reasonable for successful 
performance under the Fed- eral award. 
Allowable conference costs paid by the 
non-Federal entity as a sponsor or host of 
the conference may include rental of 
facilities, speakers’  fees, costs of meals 
and refreshments, local transportation, 
and other items incidental to such 
conferences unless further restricted by 
the terms and conditions of the Federal 
award. As needed, the  costs  of  
identifying,  but  not providing, locally 
available depend- ent-care resources are 
allowable. Con- ference hosts/sponsors 
must exercise discretion and judgment in  
ensuring that conference costs are 
appropriate, necessary and managed in a 
manner  that minimizes costs to the 
Federal award. The Federal awarding 
agency may authorize exceptions where 
appro- priate for programs including 
Indian tribes, children, and  the  elderly.  
See also    §§ 200.438    Entertainment   
costs, 
200.456      Participant      support    costs, 
200.474 Travel costs, and 200.475 Trust- 
ees. 

§ 200.433 Contingency provisions. 

(a) Contingency is that part of a 
budget estimate of future costs (typi- 
cally of large construction projects, IT 
systems, or other items as approved by 
the Federal awarding agency) which is 
associated with possible events or con- 
ditions arising from causes the precise 
outcome of which is indeterminable at 
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the time of estimate, and that experi- 
ence shows will likely result, in aggre- 
gate, in additional costs for the ap- 
proved activity or project. Amounts for 
major project scope changes, unfore- 
seen risks, or extraordinary events  may 
not be included. 

(b) It is permissible for contingency 
amounts other than those excluded in 
paragraph (a) of this section to be ex- 
plicitly  included  in  budget  estimates, to 
the extent they are necessary to im- prove 
the precision of those estimates. 
Amounts must be estimated using 
broadly-accepted cost estimating 
methodologies, specified in the budget 
documentation of the Federal  award, and 
accepted by the Federal awarding agency. 
As such, contingency amounts are to be 
included  in  the  Federal  award. In order 
for actual costs in- curred to be allowable, 
they must com- ply with the cost 
principles and other requirements in this 
part (see also 
§§ 200.300 Statutory and national policy 
requirements through 200.309 Period of 
performance of Subpart D of this part and 
200.403 Factors affecting allow- ability of 
costs); be necessary and rea- sonable for 
proper and efficient accom- plishment of 
project or program objec- tives, and be 
verifiable from the non- Federal entity’s 
records. 

(c) Payments made by the Federal 
awarding agency to the non-Federal 
entity’s ‘‘contingency reserve’’ or any 
similar payment made for events the 
occurrence of which cannot be foretold 
with certainty as to the time  or  inten-  sity, 
or with an assurance of their hap- pening,  
are  unallowable,   except   as noted in §§ 
200.431 Compensation— fringe  benefits  
regarding  self-insur-  ance, pensions, 
severance and post-re- tirement health 
costs and 200.447 Insur- ance and 
indemnification. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75886, Dec. 19, 2014] 

§ 200.434 Contributions and donations. 
(a) Costs of contributions and dona- 

tions, including cash, property, and 
services, from the non-Federal  entity to 
other entities, are unallowable. 

(b) The value of services and property 
donated to the non-Federal entity may 
not be charged to the Federal award ei- 
ther as a direct or indirect (F&A) cost. The 
value of donated services and prop- 
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erty may be used  to  meet  cost  sharing  or 
matching requirements (see § 200.306 
Cost  sharing  or  matching).  Deprecia- tion 
on donated assets is permitted in 
accordance with § 200.436 Depreciation, as 
long as the donated property is not counted 
towards cost  sharing  or matching 
requirements. 

(c) Services  donated  or  volunteered  to 
the non-Federal entity may be fur- nished 
to a non-Federal entity by pro- fessional 
and technical personnel, con- sultants, and  
other  skilled  and  un-  skilled labor. The 
value  of  these  serv-  ices may not be 
charged to the Federal award either  as  a  
direct  or  indirect  cost. However, the value 
of donated services may be used to meet 
cost shar- ing or matching requirements in 
ac- cordance with the provisions of § 
200.306 Cost sharing or matching. 

(d) To the extent feasible, services 
donated to the non-Federal entity will 
be supported by the same methods used 
to support the allocability of regular 
personnel services. 

(e) The following provisions apply to 
nonprofit organizations. The value of 
services donated to the nonprofit orga- 
nization utilized in the performance of a 
direct cost activity must be consid- ered 
in the determination of the non- Federal 
entity’s indirect cost rate(s) and, 
accordingly, must be allocated a 
proportionate share of applicable indi- 
rect costs when the following cir- 
cumstances exist: 

(1) The aggregate value of the serv- 
ices is material; 

(2) The services are supported by a 
significant amount of the  indirect  costs 
incurred by the non-Federal enti- ty; 

(i) In those instances where there is 
no basis for determining the fair mar- 
ket value of the services rendered, the 
non-Federal entity and the cognizant 
agency for indirect costs must nego- 
tiate an appropriate allocation of indi- 
rect cost to the services. 

(ii) Where donated services directly 
benefit a project supported by the Fed- 
eral award, the indirect costs allocated to 
the services will be considered as a part of 
the total costs of the project.  Such 
indirect costs may be reimbursed under 
the Federal award or used to  meet cost 
sharing or matching require- ments. 
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(f) Fair market value of donated 
services must be computed as described 
in § 200.306 Cost sharing or matching. 

(g) Personal Property and Use of 
Space. 

(1) Donated personal property and use 
of space may be furnished to a non- 
Federal entity. The value of the per- sonal 
property and space may not be charged to 
the Federal award either as   a direct or 
indirect cost. 

(2) The value of the donations may be 
used to meet cost sharing or matching 
share requirements under the condi- 
tions described in §§ 200.300 Statutory 
and national policy requirements through 
200.309 Period of performance of 
subpart D of this part. The  value  of the 
donations must be determined in 
accordance with §§ 200.300 Statutory 
and national policy requirements through 
200.309 Period of performance. Where 
donations are treated as indirect costs, 
indirect cost rates will separate the value 
of the donations so that re- imbursement 
will not be made. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75886, Dec. 19, 2014] 

 
§ 200.435 Defense and prosecution of 

criminal and civil proceedings, 
claims, appeals and patent infringe- 
ments. 

(a) Definitions for the purposes of this 
section. (1) Conviction means a judgment 
or conviction of a criminal offense by any 
court of competent jurisdiction, whether 
entered upon verdict or a plea, including 
a conviction due to a plea of nolo 
contendere. 

(2) Costs include the services of in- 
house or private counsel, accountants, 
consultants, or others engaged to as- 
sist the non-Federal entity before, dur- 
ing, and after commencement of a judi- 
cial or administrative proceeding, that 
bear a direct relationship to the pro- 
ceeding. 

(3) Fraud means: 
(i) Acts of fraud or corruption or at- 

tempts to defraud the Federal Govern- 
ment or to corrupt its agents, 

(ii) Acts that constitute a cause for 
debarment or suspension (as specified 
in agency regulations), and 

(iii) Acts which violate the False 
Claims Act (31 U.S.C. 3729–3732) or the 
Anti-kickback Act (41 U.S.C. 1320a– 
7b(b)). 

 
(4) Penalty does not include restitu- 

tion, reimbursement, or compensatory 
damages. 

(5) Proceeding includes an investiga- 
tion. 

(b) Costs. (1) Except as otherwise de- 
scribed herein, costs incurred in con- 
nection with any criminal, civil or ad- 
ministrative proceeding (including fil- ing 
of a false certification) commenced by the 
Federal Government, a  state,  local 
government, or foreign govern- ment, or 
joined by the Federal Govern- ment 
(including a proceeding under the False 
Claims Act), against the non- Federal 
entity, (or commenced by third parties or 
a current or former em-  ployee of the 
non-Federal entity who submits a 
whistleblower complaint of reprisal in 
accordance with 10  U.S.C.  2409 or 41 
U.S.C. 4712), are not allowable if the 
proceeding: 

(i) Relates to a violation of, or failure 
to comply with, a Federal, state, local  or 
foreign statute, regulation or the terms 
and conditions of the Federal award, by 
the non-Federal entity (in- cluding its 
agents and employees); and 

(ii) Results in any of the following 
dispositions: 

(A) In a criminal proceeding, a con- 
viction. 

(B) In a civil or administrative pro- 
ceeding involving an allegation  of fraud 
or similar misconduct, a deter- mination 
of non-Federal entity liabil- ity. 

(C) In the case of any civil or admin- 
istrative proceeding,  the  disallowance of 
costs or the imposition of a mone-  tary 
penalty, or an order issued by the Federal 
awarding agency head or dele- gate to the 
non-Federal entity to take corrective 
action under 10  U.S.C.  2409 or 41 U.S.C. 
4712. 

(D) A final decision by an appropriate 
Federal official to debar or suspend the 
non-Federal entity, to rescind or void a 
Federal award, or to terminate a Fed- 
eral award by reason of a violation or 
failure to comply with a statute, regu- 
lation, or the terms and conditions of 
the Federal award. 

(E) A disposition by consent or com- 
promise, if the action could have re- 
sulted in any of the dispositions de- 
scribed in paragraphs (b)(1)(ii)(A) 
through (D) of this section. 
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(2) If more than one proceeding in- 
volves the  same  alleged  misconduct, the 
costs of all such proceedings are 
unallowable if any results in one of the 
dispositions shown in paragraph (b) of 
this section. 

(c) If a proceeding referred to in para- 
graph (b) of this section is commenced 
by the Federal Government and is re- 
solved by consent or compromise pur- 
suant to an agreement by the non-Fed- 
eral entity and the Federal Govern- 
ment, then the costs incurred may be 
allowed to the extent specifically pro- 
vided in such agreement. 

(d) If a proceeding referred to in para- 
graph (b) of this section is commenced 
by a state, local or foreign government, 
the authorized Federal official may 
allow the costs incurred if such author- 
ized official determines that the costs 
were incurred as a result of: 

(1) A specific term or condition of the 
Federal award, or 

(2) Specific written direction of an 
authorized official of the Federal 
awarding agency. 

(e) Costs incurred in connection with 
proceedings described in paragraph (b) 
of this section, which are not made un- 
allowable by that subsection, may be 
allowed but only to the extent that: 

(1) The costs are reasonable and nec- 
essary in relation to the administra- 
tion of the Federal award and activi- ties 
required to deal with the pro- ceeding 
and the underlying cause of ac- tion; 

(2) Payment of the reasonable, nec- 
essary, allocable and otherwise allow- 
able costs incurred is not prohibited by 
any other provision(s) of the Federal 
award; 

(3) The costs are not recovered from 
the Federal Government or a third 
party, either directly as a result of the 
proceeding or otherwise; and, 

(4) An authorized Federal official must 
determine the percentage of costs 
allowed considering the complexity of 
litigation, generally accepted  prin-  ciples 
governing the award of legal fees in civil 
actions involving the United States, and 
such other  factors  as  may  be 
appropriate. Such percentage must not 
exceed 80 percent. However, if an 
agreement reached under paragraph (c) 
of this section has  explicitly  consid-  ered 
this 80 percent limitation and per- 
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mitted a higher percentage, then the full 
amount of costs resulting  from  that 
agreement are allowable. 

(f) Costs incurred by the non-Federal 
entity in connection with the  defense of 
suits brought by its employees or ex- 
employees under section 2 of the Major 
Fraud Act of 1988 (18 U.S.C. 1031), in- 
cluding the cost of all relief necessary to 
make such employee whole, where the 
non-Federal entity was found liable or 
settled, are unallowable. 

(g) Costs of prosecution of claims 
against the Federal Government, in- 
cluding appeals of final Federal agency 
decisions, are unallowable. 

(h) Costs of legal, accounting, and 
consultant services, and related costs, 
incurred in connection with patent in- 
fringement litigation, are unallowable 
unless otherwise provided for in the 
Federal award. 

(i) Costs which may be unallowable 
under this section, including directly 
associated costs, must be segregated 
and accounted for separately. During 
the pendency of any proceeding covered 
by paragraphs (b) and (f) of this sec- 
tion, the Federal Government must 
generally withhold payment of such 
costs. However, if in its best interests, 
the Federal Government may provide 
for conditional payment upon provision 
of adequate security, or other adequate 
assurance, and agreement to repay all 
unallowable costs, plus interest, if the 
costs are subsequently determined to 
be unallowable. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75886, Dec. 19, 2014] 

§ 200.436 Depreciation. 

(a) Depreciation is the method for al- 
locating the cost of fixed assets to peri- 
ods benefitting from asset use. The non-
Federal entity may be com- pensated for 
the use of its buildings, capital 
improvements, equipment, and 
software projects capitalized in accord- 
ance with GAAP, provided that  they  are 
used, needed in the non-Federal en- 
tity’s activities, and properly allocated 
to Federal awards. Such compensation 
must be made by computing deprecia- 
tion. 

(b) The allocation for depreciation 
must be made in accordance with Ap- 
pendices III through IX. 
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(c) Depreciation is computed apply- 
ing the following rules. The computa- 
tion of depreciation must be based on 
the acquisition cost of the assets in- 
volved. For an asset donated to the non-
Federal entity by a third party, its fair 
market value at the time of the do- 
nation must be considered as the acqui- 
sition cost. Such assets may be depre- 
ciated or claimed as matching but not 
both. For the purpose of computing de- 
preciation, the acquisition cost will ex- 
clude: 

(1) The cost of land; 
(2) Any portion of the cost of build- 

ings and equipment borne by or do- 
nated by the Federal Government, irre- 
spective of where title was originally 
vested or where it is presently located; 

(3) Any portion of the cost of build- ings 
and equipment contributed by or  for the 
non-Federal entity where law or 
agreement prohibits recovery; and 

(4) Any asset acquired solely for the 
performance of a non-Federal award. 

(d) When computing depreciation 
charges, the following must be ob- served: 

(1) The period of useful service or 
useful life established in each case for 
usable capital assets must take into 
consideration such factors as type of 
construction, nature of the equipment, 
technological developments in the par- 
ticular area, historical data, and the 
renewal and replacement policies fol- 
lowed for the individual items or class- 
es of assets involved. 

(2) The depreciation method used to 
charge the cost of an asset (or group of 
assets) to accounting periods must re- 
flect the pattern of consumption of the 
asset during its useful life. In the ab- 
sence of clear evidence indicating that 
the expected consumption of the asset 
will be significantly greater in  the  early 
portions than in the later por- tions of 
its useful life, the straight-line method 
must be presumed to be the ap- 
propriate method. Depreciation meth- 
ods once used may not be changed un- 
less approved in advance by the cog- 
nizant agency. The depreciation meth- 
ods used to calculate the depreciation 
amounts for indirect (F&A) rate pur- 
poses must be the same methods used 
by the non-Federal entity for its finan- 
cial statements. 

 
(3) The entire building, including the 

shell and all components, may be treat- ed 
as a single asset and  depreciated  over a  
single  useful  life.  A  building may also be 
divided into multiple com- ponents. Each 
component item  may  then be 
depreciated over its estimated useful life. 
The building components must be 
grouped into three general components 
of  a  building:  building shell (including 
construction and  de- sign costs), building 
services systems (e.g., elevators, HVAC, 
plumbing  sys-  tem and heating and air-
conditioning system) and fixed 
equipment (e.g., sterilizers, casework, 
fume hoods, cold rooms and 
glassware/washers). In ex- ceptional  
cases,  a  cognizant  agency may authorize 
a non-Federal entity to use more than 
these three groupings. When a non-
Federal entity elects to de- preciate its 
buildings by its compo- nents, the same 
depreciation methods must be used for 
indirect (F&A) pur- poses and financial 
statements pur- poses, as described in 
paragraphs (d)(1) and (2) of this section. 

(4) No depreciation may be allowed  on 
any assets that have outlived their 
depreciable lives. 

(5) Where the depreciation method is 
introduced to replace the use  allow- ance 
method, depreciation must be computed 
as if the asset had been de- preciated over 
its entire life (i.e., from the date the asset 
was acquired and ready for use to the 
date of disposal or withdrawal from 
service). The total amount of use 
allowance and deprecia- tion for an asset 
(including imputed de- preciation 
applicable to  periods  prior  to the 
conversion from the use allow- ance 
method as well as depreciation after the 
conversion) may not  exceed  the total 
acquisition cost of the asset. 

(e) Charges for depreciation must be 
supported by adequate property records, 
and physical inventories must be taken at 
least once every two years   to ensure that 
the assets exist and are usable, used, and 
needed. Statistical sampling techniques 
may be used in taking these inventories. 
In addition, adequate depreciation 
records showing the amount of 
depreciation taken each period must also 
be maintained. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75886, Dec. 19, 2014] 
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§ 200.437 Employee health and welfare 
costs. 

(a) Costs incurred in accordance with 
the non-Federal entity’s documented 
policies for the improvement of work- ing 
conditions, employer-employee re- 
lations, employee health, and employee 
performance are allowable. 

(b) Such costs will be equitably ap- 
portioned to all activities of the non- 
Federal entity. Income generated from 
any of these activities will be credited to 
the cost thereof unless such income has 
been irrevocably sent to employee 
welfare organizations. 

(c) Losses resulting from operating 
food services are allowable only if the 
non-Federal entity’s objective is to op- 
erate such services on a break-even basis. 
Losses sustained because of oper- ating 
objectives other than the  above are 
allowable only: 

(1) Where the non-Federal entity can 
demonstrate unusual circumstances; 
and 

(2) With the approval of the cog- 
nizant agency for indirect costs. 

§ 200.438 Entertainment costs. 
Costs of entertainment, including 

amusement, diversion, and social ac- 
tivities and any associated costs are 
unallowable, except where specific 
costs that might otherwise be consid- 
ered entertainment have a pro- 
grammatic purpose and are authorized 
either in the approved budget for the 
Federal award or with prior written ap- 
proval of the Federal awarding agency. 

§ 200.439 Equipment and other capital 
expenditures. 

(a) See §§ 200.13 Capital expenditures, 
200.33 Equipment, 200.89 Special pur- 
pose equipment, 200.48 General purpose 
equipment, 200.2 Acquisition cost, and 
200.12 Capital assets. 

(b) The following rules of allow- 
ability must apply to equipment and 
other capital expenditures: 

(1) Capital expenditures for general 
purpose equipment, buildings, and land 
are unallowable as direct charges, ex- 
cept with the prior written approval of 
the Federal awarding agency or pass- 
through entity. 

(2) Capital expenditures for special 
purpose equipment are allowable as di- 
rect costs, provided that items with a 
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unit cost of $5,000 or more have the prior 
written approval of the Federal awarding 
agency or pass-through enti- ty. 

(3) Capital expenditures for improve- 
ments to land, buildings, or equipment 
which  materially  increase  their  value or 
useful life are unallowable as a di-  rect 
cost except with the prior written 
approval of the Federal awarding agen- 
cy, or pass-through entity. See § 200.436 
Depreciation, for rules on the allow- 
ability of depreciation on buildings, 
capital improvements, and equipment. 
See also § 200.465 Rental costs of real 
property and equipment. 

(4) When approved as a direct charge 
pursuant to paragraphs (b)(1) through 
(3) of this section, capital expenditures 
will be charged in the period in which the 
expenditure is incurred, or as oth- erwise 
determined appropriate and ne- gotiated 
with the Federal awarding agency. 

(5) The unamortized portion of any 
equipment written off as a result of a 
change in capitalization levels may be 
recovered by continuing to claim the 
otherwise allowable depreciation on 
the equipment, or by amortizing the 
amount to be written off over a period 
of years negotiated with the Federal 
cognizant agency for indirect cost. 

(6) Cost of equipment disposal. If the 
non-Federal entity is instructed by the 
Federal awarding agency to otherwise 
dispose of or transfer the  equipment  the 
costs of such disposal or  transfer  are 
allowable. 

(7) Equipment and other capital ex- 
penditures are unallowable as indirect 
costs. See § 200.436 Depreciation. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75886, Dec. 19, 2014] 

§ 200.440 Exchange rates. 

(a) Cost increases for fluctuations in 
exchange rates are allowable costs sub- 
ject to the availability  of  funding.  Prior 
approval of exchange rate fluc- tuations 
is required only when the change 
results in the need for addi- tional 
Federal funding, or the in- creased costs 
result in the need to sig- nificantly 
reduce the scope of the project. The 
Federal awarding agency must however 
ensure that adequate funds are 
available to cover currency 
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fluctuations in order to avoid a viola- 
tion of the Anti-Deficiency Act. 

(b) The non-Federal entity is re- 
quired to make reviews of local cur- 
rency gains to determine the need for 
additional federal funding before the 
expiration date of the Federal award. 
Subsequent adjustments for currency 
increases may be allowable only when 
the non-Federal entity provides the 
Federal awarding agency with ade- 
quate source documentation from a 
commonly used source in effect at the 
time the expense was made, and to the 
extent that sufficient Federal funds are 
available. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75886, Dec. 19, 2014] 

 
§ 200.441   Fines, penalties, damages 

and other settlements. 
Costs resulting from non-Federal  en- tity  

violations  of,  alleged  violations  of, or  
failure  to  comply  with,   Federal,  state, 
tribal, local or foreign laws and regulations  
are  unallowable,  except  when incurred as 
a  result  of  compli-  ance with specific 
provisions of the Federal award, or with 
prior written approval of the Federal 
awarding  agen-  cy. See also § 200.435 
Defense and pros- ecution of criminal and  
civil  pro- ceedings, claims, appeals and 
patent infringements. 

§ 200.442 Fund raising and investment 
management costs. 

(a) Costs of organized fund raising, 
including financial campaigns, endow- 
ment drives, solicitation of gifts and 
bequests, and similar expenses incurred 
to raise capital or obtain contributions 
are unallowable. Fund raising costs for 
the purposes of meeting the Federal 
program objectives are allowable with 
prior written approval from the Fed-  eral 
awarding agency.  Proposal  costs are 
covered in § 200.460 Proposal costs. 

(b) Costs of investment counsel and 
staff and similar expenses incurred to 
enhance income from investments are 
unallowable except when associated 
with investments covering pension, 
self-insurance, or other funds which in- 
clude Federal participation allowed by 
this part. 

(c) Costs related to the physical cus- 
tody and control of monies and securi- 
ties are allowable. 

 
(d) Both allowable and unallowable 

fund raising and investment activities 
must be allocated as an appropriate share 
of indirect costs under the condi- tions 
described in § 200.413 Direct costs. 

 
§ 200.443 Gains and losses on disposi- 

tion of depreciable assets. 

(a) Gains and losses on the sale, re- 
tirement, or other disposition of depre- 
ciable property must be included in the 
year in which they occur as credits or 
charges to the asset cost grouping(s) in 
which the property was included. The 
amount of the gain or loss to be in- cluded 
as a credit or charge to the ap- propriate 
asset cost grouping(s) is the difference 
between the amount realized on the 
property and the undepreciated basis of 
the property. 

(b) Gains and losses from the disposi- 
tion of depreciable property must not 
be recognized as a separate credit or 
charge under the following conditions: 

(1) The gain or loss is processed 
through a depreciation account and is 
reflected in the depreciation allowable 
under §§ 200.436 Depreciation and 200.439 
Equipment and other capital expendi- 
tures. 

(2) The property is given in exchange 
as part of the purchase price of a simi- 
lar item and the gain or loss is taken into 
account in determining the depre- 
ciation cost basis of the new item. 

(3) A loss results from the failure to 
maintain  permissible  insurance,  except as 
otherwise provided in § 200.447 Insur- 
ance and indemnification. 

(4) Compensation for the use of the 
property was provided through use al- 
lowances in lieu of depreciation. 

(5) Gains and losses arising from  mass 
or extraordinary sales, retire- ments, or 
other dispositions must be considered on 
a case-by-case basis. 

(c) Gains or losses of any nature aris- 
ing from the sale or exchange of prop- 
erty other than the property covered in 
paragraph (a) of this section, e.g., land, 
must be excluded in computing Federal 
award costs. 

(d) When assets acquired with Fed- 
eral funds, in part or wholly, are dis- 
posed of, the distribution of the pro- 
ceeds must be made in accordance with 
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§§ 200.310 Insurance Coverage through 
200.316 Property trust relationship. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75886, Dec. 19, 2014] 

 

§ 200.444 General costs of government. 

(a) For  states,   local   governments, and 
Indian Tribes, the general costs of 
government are unallowable (except as 
provided in § 200.474 Travel costs). Unal- 
lowable costs include: 

(1) Salaries and expenses of the Office of 
the Governor of a state or the chief 
executive of a local government or the 
chief executive of an Indian tribe; 

(2) Salaries and other expenses of a 
state legislature, tribal council, or 
similar local governmental body, such 
as a county supervisor, city council, 
school board, etc., whether incurred for 
purposes of legislation or executive di- 
rection; 

(3) Costs of the judicial branch of a 
government; 

(4) Costs of prosecutorial activities 
unless treated as a direct cost to a spe- 
cific program if  authorized  by  statute  or 
regulation (however, this does not 
preclude the allowability of other legal 
activities of the Attorney General as 
described in § 200.435 Defense and pros- 
ecution of criminal and civil pro- 
ceedings, claims, appeals and patent 
infringements); and 

(5) Costs of other general types of 
government services normally provided 
to the general public, such as fire and 
police, unless provided for as a direct cost 
under a program statute or regula- tion. 

(b) For Indian tribes and Councils of 
Governments (COGs) (see § 200.64 Local 
government), up to 50% of salaries and 
expenses directly attributable to man- 
aging  and  operating  Federal  programs by 
the chief executive  and  his  or  her staff  
can  be  included  in  the  indirect  cost  
calculation  without  documenta- tion. 

[78  FR  78608,  Dec.  26,  2013,  as  amended  at 79 
FR 75886, Dec. 19, 2014] 

 
§ 200.445 Goods or services for  per- 

sonal use. 

(a) Costs of goods or services for per- 
sonal use of the non-Federal entity’s 
employees are unallowable regardless 
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of whether the cost is reported as tax- 
able income to the employees. 

(b) Costs of housing (e.g., deprecia- 
tion, maintenance, utilities, fur- 
nishings, rent), housing allowances and 
personal living expenses are only al- 
lowable as direct costs regardless of 
whether reported as taxable income to 
the employees. In addition, to be allow- 
able direct costs must be approved in 
advance by a Federal awarding agency. 

§ 200.446 Idle facilities and idle capac- 
ity. 

(a) As used in this section the fol- 
lowing terms have the meanings set 
forth in this section: 

(1) Facilities means land and build- 
ings or any portion thereof, equipment 
individually or collectively, or any other 
tangible capital asset, wherever located, 
and whether owned or leased by the 
non-Federal entity. 

(2) Idle facilities means completely 
unused facilities that are excess to the 
non-Federal entity’s current needs. 

(3) Idle capacity means the unused 
capacity of partially used  facilities.  It is 
the difference between: 

(i) That which a facility  could achieve 
under 100 percent operating time on a 
one-shift basis less operating 
interruptions resulting from time lost  for 
repairs, setups, unsatisfactory ma- terials, 
and other normal delays and; 

(ii) The extent to which the facility 
was actually used to meet demands 
during the accounting period. A multi- 
shift basis should be used if it can be 
shown that this amount of usage would 
normally be expected for the type of fa- 
cility involved. 

(4) Cost of idle facilities or idle ca- 
pacity means costs such as mainte- 
nance, repair, housing, rent, and other 
related costs, e.g., insurance, interest, 
and depreciation. These costs could in- 
clude the costs of idle public safety 
emergency facilities, telecommuni- 
cations, or information technology sys- 
tem capacity that is built to withstand 
major fluctuations in load, e.g., con- 
solidated data centers. 

(b) The costs of idle facilities are un- 
allowable except to the extent that: 

(1) They are necessary to meet work- 
load requirements which may fluctuate 
and are allocated appropriately to all 
benefiting programs; or 
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(2) Although not necessary to meet 
fluctuations in workload, they were 
necessary when acquired and are now 
idle because of changes in program re- 
quirements, efforts to achieve more ec- 
onomical operations, reorganization, 
termination, or other causes which 
could not have been reasonably fore- 
seen. Under the exception stated in  this 
subsection, costs of idle facilities are 
allowable for a reasonable period of 
time, ordinarily not to exceed  one  year, 
depending on the initiative taken to use, 
lease, or dispose of such facili- ties. 

(c) The costs of idle capacity are nor- 
mal costs of doing business and are a 
factor in the normal fluctuations of 
usage or indirect cost rates from period 
to period. Such costs are allowable, 
provided that the capacity is reason- 
ably anticipated to be necessary to carry 
out the purpose of the Federal award or 
was originally reasonable and is not 
subject to reduction or elimi- nation by 
use on other Federal awards, subletting, 
renting, or sale, in accord- ance with 
sound business, economic, or security 
practices. Widespread idle ca- pacity 
throughout an entire facility or among a 
group of assets having sub- stantially 
the same function may be considered 
idle facilities. 

 
§ 200.447 Insurance and indemnifica- 

tion. 

(a) Costs of insurance required or ap- 
proved and  maintained,  pursuant  to  the 
Federal award, are allowable. 

(b) Costs of other insurance in con- 
nection with the general conduct of ac- 
tivities are allowable subject to the 
following limitations: 

(1) Types and extent and cost of cov- 
erage are in accordance with the non- 
Federal entity’s policy and sound busi- 
ness practice. 

(2) Costs of insurance or of contribu- 
tions to any reserve  covering  the  risk  of 
loss of, or damage to, Federal Gov- 
ernment property are unallowable ex- 
cept to the extent that the Federal 
awarding agency has specifically re- 
quired or approved such costs. 

(3) Costs allowed for business inter- 
ruption or  other  similar  insurance  must 
exclude coverage of management fees. 

 
(4) Costs of insurance on the lives of 

trustees, officers, or other employees 
holding positions of similar respon- 
sibilities are allowable only to  the  ex-  tent 
that the insurance represents ad- ditional 
compensation (see § 200.431 
Compensation—fringe  benefits).   The  cost 
of such insurance when the non- Federal 
entity is identified as the bene- ficiary is 
unallowable. 

(5) Insurance against defects. Costs of 
insurance with respect to any costs in- 
curred to correct defects in the non- 
Federal entity’s materials or work- 
manship are unallowable. 

(6) Medical liability (malpractice) in- 
surance. Medical liability insurance is 
an allowable cost of Federal research 
programs only to the extent that the 
Federal research programs involve 
human subjects or training of partici- 
pants in research techniques. Medical 
liability insurance costs must be treat- 
ed as a direct cost and must be as- 
signed to individual projects based on 
the manner in which the insurer allo- 
cates the risk to the population cov- 
ered by the insurance. 

(c) Actual losses which could have 
been covered by permissible insurance 
(through a self-insurance program or 
otherwise) are unallowable, unless ex- 
pressly provided for in the Federal 
award. However, costs incurred because 
of losses not covered under nominal de- 
ductible insurance  coverage  provided in 
keeping with sound management 
practice, and minor losses not covered by 
insurance, such as spoilage, break- age, 
and disappearance of small hand tools, 
which occur in the ordinary  course of 
operations, are allowable. 

(d) Contributions to a reserve for cer- 
tain self-insurance programs including 
workers’ compensation, unemployment 
compensation, and severance pay are 
allowable subject to the following pro- 
visions: 

(1) The type of coverage and the ex- 
tent of coverage and the rates and pre- 
miums would have been allowed had in- 
surance (including reinsurance) been 
purchased to cover the risks. However, 
provision for known or reasonably esti- 
mated self-insured liabilities, which do 
not become payable for more than one 
year after the provision is made, must not 
exceed the  discounted  present value of 
the liability. The rate used for 



164  

 
 
 
 
 
 
 

§ 200.448 

discounting the liability must be deter- 
mined by giving consideration to such 
factors as the non-Federal entity’s set- 
tlement rate for those liabilities  and  its 
investment rate of return. 

(2) Earnings or investment income on 
reserves must be credited to those re- 
serves. 

(3)(i) Contributions to reserves must be 
based on sound actuarial principles using 
historical experience and reason- able 
assumptions. Reserve levels must  be 
analyzed and updated at least bien- nially 
for each major risk being  in-  sured and 
take into account any rein- surance, 
coinsurance, etc. Reserve lev- els related 
to employee-related cov- erages will 
normally be limited to the value of claims: 

(A) Submitted and adjudicated but 
not paid; 

(B) Submitted but not adjudicated; 
and 

(C) Incurred but not submitted. 
(ii) Reserve levels in excess of the 

amounts based on the above must be 
identified and justified in the cost allo- 
cation plan or indirect cost rate pro- 
posal. 

(4) Accounting records, actuarial 
studies, and cost allocations (or bil- lings) 
must recognize any significant 
differences due to types of insured risk 
and losses generated by the various in- 
sured activities or agencies of the non- 
Federal entity. If individual depart- 
ments or agencies of the non-Federal 
entity experience significantly  dif-  ferent 
levels of claims for a particular risk, those 
differences are to be recog- nized by the 
use of separate allocations or other 
techniques resulting in an eq- uitable 
allocation. 

(5) Whenever funds are transferred 
from a self-insurance reserve to other 
accounts (e.g., general fund or unre- 
stricted account), refunds must be made 
to the Federal Government for  its share 
of funds transferred, including earned 
or imputed interest from the date of 
transfer and debt interest, if ap- 
plicable, chargeable in accordance with 
applicable Federal cognizant  agency for 
indirect cost, claims collection reg- 
ulations. 

(e) Insurance refunds must be cred- 
ited against insurance costs in the year 
the refund is received. 
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(f) Indemnification includes securing 
the non-Federal entity against liabil- 
ities to third persons and other losses 
not compensated by insurance or oth- 
erwise. The Federal Government is ob- 
ligated to indemnify the non-Federal 
entity only to the extent expressly pro- 
vided for in the Federal award, except 
as provided in paragraph (c) of this sec- 
tion. 

§ 200.448 Intellectual property. 
(a) Patent costs. (1) The following 

costs related to securing patents and 
copyrights are allowable: 

(i) Costs of preparing disclosures, re- 
ports, and other documents required by 
the Federal award, and of searching the 
art to the extent necessary  to  make  such 
disclosures; 

(ii) Costs of preparing documents and 
any other patent costs in connection 
with the filing and prosecution of a 
United States patent application where 
title or royalty-free license is required 
by the Federal Government to be con- 
veyed to the Federal Government; and 

(iii) General counseling services re- 
lating to patent and copyright matters, 
such as advice on patent and copyright 
laws, regulations, clauses, and em- ployee 
intellectual property agree- ments (See 
also § 200.459 Professional service 
costs). 

(2) The following costs related to se- 
curing patents and copyrights are unal- 
lowable: 

(i) Costs of preparing disclosures, re- 
ports, and other documents, and of 
searching the art to make disclosures not 
required by the Federal award; 

(ii) Costs in connection with filing 
and prosecuting any foreign patent ap- 
plication, or any United States patent 
application, where the Federal award 
does not require conveying title or a 
royalty-free license to the Federal 
Government. 

(b) Royalties and other costs for use of 
patents and copyrights. (1) Royalties  on a  
patent  or  copyright   or   amortization of 
the cost of acquiring by purchase a 
copyright, patent, or rights thereto, 
necessary  for  the  proper   performance of 
the Federal award are allowable un- less: 

(i) The Federal Government already 
has a license or the right to free use of 
the patent or copyright. 
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(ii) The patent or copyright has been 
adjudicated to be invalid, or has been 
administratively determined to be in- 
valid. 

(iii) The patent or copyright is con- 
sidered to be unenforceable. 

(iv) The patent or copyright is ex- 
pired. 

(2) Special care should be exercised in 
determining reasonableness where the 
royalties may have been arrived at as a 
result of less-than-arm’s-length bar- 
gaining, such as: 

(i) Royalties paid to persons, includ- 
ing corporations, affiliated with the 
non-Federal entity. 

(ii) Royalties paid to unaffiliated 
parties, including corporations, under 
an agreement entered into in con- 
templation that a Federal award would 
be made. 

(iii) Royalties paid under an agree- 
ment entered into after a Federal  award 
is made to a non-Federal entity. 

(3) In any case involving a patent or 
copyright formerly owned by the non- 
Federal entity, the amount of royalty 
allowed must not exceed the cost which 
would have been allowed had the non- 
Federal entity retained title thereto. 
[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75886, Dec. 19, 2014] 

§ 200.449 Interest. 
(a) General. Costs incurred for inter- 

est on borrowed capital, temporary use 
of endowment funds, or the use of the 
non-Federal entity’s own funds, how- 
ever represented, are unallowable. Fi- 
nancing costs (including interest) to 
acquire, construct, or replace capital 
assets are allowable, subject to the 
conditions in this section. 

(b)(1) Capital assets is defined as  noted 
in § 200.12 Capital  assets.  An asset cost 
includes (as applicable) ac- quisition 
costs, construction costs, and other costs 
capitalized in accordance with GAAP. 

(2) For non-Federal  entity  fiscal  years 
beginning on or after January 1, 2016, 
intangible assets include patents and 
computer software. For software 
development projects, only interest at- 
tributable to the portion of the project 
costs capitalized in accordance with 
GAAP is allowable. 

(c) Conditions for all non-Federal enti- 
ties. (1) The non-Federal entity uses the 

 
capital assets in support of Federal 
awards; 

(2) The allowable asset costs to ac- 
quire facilities and equipment are lim- 
ited to a fair market value available to 
the non-Federal entity from an unre- 
lated (arm’s length) third party. 

(3) The non-Federal entity obtains 
the financing via an arm’s-length 
transaction (that is, a transaction with 
an unrelated third party); or claims re- 
imbursement of actual interest cost at a 
rate available via such a transaction. 

(4) The non-Federal entity limits 
claims for Federal reimbursement of 
interest costs to the least expensive al- 
ternative. For example, a capital lease 
may be determined less costly than 
purchasing through debt financing, in 
which case reimbursement must be 
limited to the amount of interest de- 
termined if leasing had been used. 

(5) The non-Federal entity expenses 
or capitalizes allowable interest cost in 
accordance with GAAP. 

(6) Earnings generated by the invest- 
ment of borrowed funds pending their 
disbursement for the asset costs  are used 
to offset the current period’s al- lowable  
interest  cost,  whether  that cost is 
expensed or capitalized. Earn- ings 
subject to being reported to the Federal  
Internal  Revenue   Service under 
arbitrage requirements are ex- cludable. 

(7) The following conditions must 
apply to debt arrangements over $1 
million to purchase or construct facili- 
ties, unless the non-Federal entity 
makes an initial equity contribution to 
the purchase of 25 percent or more. For 
this purpose, ‘‘initial equity contribu- 
tion’’ means the amount or value of 
contributions made by the non-Federal 
entity for the acquisition of facilities 
prior to occupancy. 

(i) The non-Federal entity must re- 
duce claims for reimbursement of in- 
terest cost by an amount equal to im- 
puted interest earnings on excess cash 
flow attributable to the portion of the 
facility used for Federal awards. 

(ii) The non-Federal entity must im- 
pute interest on excess cash flow as fol- 
lows: 

(A) Annually, the non-Federal entity 
must prepare a cumulative (from the 
inception of the project) report of 
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monthly cash inflows and outflows, re- 
gardless of the funding source. For this 
purpose, inflows consist of Federal re- 
imbursement for depreciation, amorti- 
zation of capitalized construction in- 
terest, and annual interest cost. Out- 
flows consist of initial equity contribu- 
tions, debt principal payments (less the 
pro-rata share attributable to the cost 
of land), and interest payments. 

(B) To compute monthly cash inflows 
and outflows, the non-Federal entity 
must divide the annual amounts deter- 
mined in step (i) by the number of 
months in the year  (usually  12)  that the 
building is in service. 

(C) For any month in which cumu- 
lative cash inflows exceed cumulative 
outflows, interest must be calculated on 
the excess inflows for that month and be 
treated as a reduction to allow- able 
interest cost. The rate of interest to be 
used must be the three-month Treasury 
bill closing rate as of the last business 
day of that month. 

(8) Interest attributable to a fully de- 
preciated asset is unallowable. 

(d) Additional conditions for states, 
local governments and  Indian  tribes. For 
costs to be allowable, the non-Fed- eral 
entity must have incurred the in- terest 
costs for buildings  after  October 1, 1980, 
or for land and equipment after 
September 1, 1995. 

(1) The requirement to offset interest 
earned on borrowed funds against cur- 
rent allowable interest cost (paragraph 
(c)(5), above) also applies to  earnings on 
debt service reserve funds. 

(2) The non-Federal entity will nego- 
tiate the amount of allowable interest 
cost related to the acquisition of facili- 
ties with asset costs of $1 million or more, 
as outlined in paragraph (c)(7) of this 
section. For this purpose, a non- Federal 
entity must consider only cash inflows 
and outflows  attributable  to  that portion 
of the real property  used  for Federal 
awards. 

(e) Additional conditions for IHEs. 
For costs to be allowable,  the  IHE must 
have incurred the interest costs after 
July 1, 1982, in connection with 
acquisitions of capital assets that oc- 
curred after that date. 

(f) Additional condition for nonprofit 
organizations. For costs to be allow- 
able, the nonprofit organization in- 
curred the interest costs after Sep- 
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tember 29, 1995, in connection with ac- 
quisitions of capital assets that oc- curred 
after that date. 

(g) The interest allowability provi- 
sions of this section do not apply to a 
nonprofit organization subject to ‘‘full 
coverage’’ under the Cost Accounting 
Standards (CAS), as defined at 48 CFR 
9903.201–2(a). The non-Federal entity’s 
Federal awards are instead subject to 
CAS 414 (48 CFR 9904.414), ‘‘Cost of 
Money as an Element of the Cost of Fa- 
cilities Capital’’, and CAS 417 (48 CFR 
9904.417), ‘‘Cost of Money as an Element 
of the Cost of Capital Assets Under 
Construction’’. 

[78 FR 78608, Dec. 26, 2013, as amended at 80 
FR 54409,  Sept. 10, 2015] 

 

§ 200.450   Lobbying. 

(a) The cost of certain influencing ac- 
tivities associated  with  obtaining grants, 
contracts, cooperative agree- ments, or 
loans is an unallowable cost. Lobbying 
with  respect  to  certain grants, contracts, 
cooperative agree- ments, and loans is 
governed by rel- evant statutes, including 
among  oth-  ers, the provisions of 31 
U.S.C. 1352, as well as the common rule, 
‘‘New Re- strictions on Lobbying’’ 
published at 55 FR 6736 (February 26, 
1990), including definitions, and the 
Office of Manage- ment and Budget 
‘‘Governmentwide Guidance for New 
Restrictions on Lob- bying’’ and notices 
published at 54 FR 52306 (December 20, 
1989), 55 FR 24540 (June 15, 1990), 57 FR 
1772 (January 15, 1992), and 61 FR 1412 
(January 19, 1996). 

(b) Executive lobbying costs. Costs 
incurred in attempting to improperly 
influence either directly or indirectly, 
an employee or officer of the executive 
branch of the Federal Government to 
give consideration or to act regarding a 
Federal award or a regulatory matter 
are unallowable. Improper influence 
means any influence that induces or 
tends to induce a Federal employee or 
officer to give consideration or to act 
regarding a Federal award or regu- 
latory matter on any basis other than 
the merits of the matter. 

(c) In addition to the above, the fol- 
lowing restrictions are applicable to 
nonprofit organizations and IHEs: 

(1) Costs associated with the fol- 
lowing activities are unallowable: 
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(i) Attempts to influence the out- 
comes of any Federal, state, or local 
election, referendum, initiative, or 
similar procedure, through in-kind or 
cash contributions, endorsements, pub- 
licity, or similar activity; 

(ii) Establishing, administering, con- 
tributing to, or paying the expenses of a 
political party, campaign, political 
action committee, or other organiza- 
tion established for the purpose of in- 
fluencing the outcomes of elections in 
the United States; 

(iii) Any attempt  to  influence: (A)The 
introduction of Federal or 

state legislation; 
(B) The enactment or modification of 

any pending Federal or state legisla- 
tion through communication with any 
member or employee of the Congress or 
state legislature (including efforts to 
influence state or local officials to en- 
gage in similar lobbying activity); 

(C) The enactment or modification of 
any pending Federal or state legisla- 
tion by preparing, distributing, or  using 
publicity or propaganda, or by urging 
members of the general public, or any 
segment thereof, to contribute to or 
participate in any mass dem- 
onstration, march, rally, fund raising 
drive, lobbying campaign or letter 
writing or telephone campaign; or 

(D) Any government official or em- 
ployee in connection with a decision to 
sign or veto enrolled legislation; 

(iv) Legislative liaison activities, in- 
cluding attendance at legislative ses- 
sions or committee hearings, gathering 
information regarding legislation, and 
analyzing the effect  of  legislation, when 
such activities are carried on in support 
of or in knowing preparation for an 
effort to engage in unallowable 
lobbying. 

(2) The following activities are ex- 
cepted from the coverage of paragraph 
(c)(1) of this section: 

(i) Technical and factual presen- 
tations on topics directly  related  to  the 
performance of a grant,  contract, or 
other agreement (through hearing 
testimony, statements,  or  letters  to the 
Congress or a state legislature, or 
subdivision, member, or cognizant staff 
member thereof), in response to a docu- 
mented request (including a Congres- 
sional Record notice requesting testi- 
mony or statements for the record at a 

 
regularly scheduled hearing) made by 
the non-Federal entity’s member of 
congress, legislative body or a subdivi- 
sion, or a cognizant staff member 
thereof, provided such information is 
readily obtainable and can be readily 
put in deliverable form, and further 
provided that costs under this section 
for travel, lodging or meals are unal- 
lowable unless incurred to offer testi- 
mony at a regularly scheduled Congres- 
sional hearing pursuant to a written 
request for such presentation made by 
the Chairman or Ranking Minority 
Member of the Committee or Sub- 
committee conducting such hearings; 

(ii) Any lobbying made unallowable 
by paragraph (c)(1)(iii) of this section 
to influence state legislation in  order to 
directly reduce the cost, or to avoid 
material impairment of the non-Fed- 
eral entity’s authority to perform the 
grant, contract, or other agreement; or 

(iii) Any activity specifically author- 
ized by statute to be undertaken with 
funds from the Federal award. 

(iv) Any activity excepted from the 
definitions of ‘‘lobbying’’ or ‘‘influ- 
encing legislation’’ by the Internal 
Revenue Code provisions that require 
nonprofit organizations to limit their 
participation in direct and ‘‘grass 
roots’’ lobbying activities in order to 
retain their charitable deduction sta- 
tus and avoid punitive excise taxes, 
I.R.C. §§ 501(c)(3), 501(h), 4911(a), includ- 
ing: 

(A) Nonpartisan analysis, study, or 
research reports; 

(B) Examinations and discussions of 
broad social, economic, and similar 
problems; and 

(C) Information provided upon re- 
quest by a legislator for technical ad- 
vice and assistance, as defined by I.R.C. 
§ 4911(d)(2) and 26 CFR 56.4911–2(c)(1)– 
(c)(3). 

(v) When a non-Federal entity seeks 
reimbursement  for  indirect   (F&A)   costs, 
total lobbying costs must be sep- arately 
identified in the indirect (F&A)  cost rate  
proposal,  and  thereafter  treated as other 
unallowable  activity  costs in  accordance  
with  the  proce- dures of § 200.413 Direct 
costs. 

(vi) The non-Federal entity must sub- 
mit as part of its annual  indirect  (F&A) 
cost rate proposal a certification that 
the requirements and standards of 
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this section have been  complied  with. (See 
also § 200.415 Required certifi- cations.) 

(vii)(A) Time logs, calendars, or simi- 
lar records are not required to be cre- 
ated for purposes of  complying  with the 
record keeping requirements in 
§ 200.302 Financial management with 
respect to lobbying costs during any 
particular calendar month when: 

(1) The employee engages in lobbying 
(as defined in paragraphs (c)(1) and 
(c)(2) of this section) 25 percent or less of 
the employee’s compensated hours of 
employment during that calendar  month; 
and 

(2) Within the preceding five-year pe- 
riod, the non-Federal entity has not 
materially misstated allowable or un- 
allowable costs of any nature, includ- 
ing legislative lobbying costs. 

(B) When conditions in paragraph 
(c)(2)(vii)(A)(1) and (2) of this section 
are met, non-Federal entities are not 
required to establish records to support 
the allowability of claimed costs in ad- 
dition to records already required or 
maintained. Also, when conditions in 
paragraphs (c)(2)(vii)(A)(1) and (2) of 
this section are met, the absence of time 
logs, calendars, or similar records will 
not serve as a basis for disallowing 
costs by contesting estimates of lob- 
bying time spent by employees during a 
calendar month. 

(viii) The Federal awarding agency 
must establish procedures for resolving 
in advance, in consultation with OMB, 
any significant questions or disagree- 
ments concerning the interpretation or 
application of this section. Any such 
advance resolutions must be binding in 
any subsequent settlements, audits, or 
investigations with respect to that grant 
or contract for purposes of inter- 
pretation of this part, provided, how- 
ever, that this must not be construed  to 
prevent a contractor or non-Federal 
entity from contesting the lawfulness of 
such a determination. 

§ 200.451 Losses on other awards or 
contracts. 

Any excess of costs over income 
under any other award or contract of 
any nature is unallowable. This in- 
cludes, but is not limited to, the non- 
Federal entity’s contributed portion by 
reason of cost-sharing agreements or 
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any under-recoveries through negotia- 
tion of flat amounts for indirect (F&A) 
costs. Also, any excess of costs over au- 
thorized funding levels  transferred  from 
any award or contract to another award 
or contract is unallowable. All losses are 
not allowable indirect (F&A) costs and 
are required to be included in the 
appropriate indirect cost rate base for 
allocation of indirect costs. 

 
§ 200.452  Maintenance  and  repair costs. 

Costs incurred for utilities,  insur-  ance, 
security, necessary maintenance, 
janitorial services, repair, or upkeep of 
buildings and equipment (including 
Federal property unless otherwise pro- 
vided for) which neither add to the per- 
manent value of the property nor ap- 
preciably prolong its intended life, but 
keep it in an efficient operating condi- 
tion, are allowable. Costs incurred for 
improvements which add to the perma- 
nent value of the buildings and equip- 
ment or appreciably prolong their in- 
tended life must be treated as capital 
expenditures (see § 200.439 Equipment 
and other capital expenditures). These 
costs are only allowable to the extent  not 
paid through rental or other agree- 
ments. 

 
§ 200.453 Materials and supplies costs, 

including costs of computing de- 
vices. 

(a) Costs incurred for materials, sup- 
plies, and fabricated parts necessary to 
carry out a Federal award are allow- 
able. 

(b) Purchased materials and supplies 
must be charged at their actual prices, 
net of applicable credits. Withdrawals 
from general stores or stockrooms 
must be charged at their actual net  cost 
under any recognized method of pricing 
inventory withdrawals, consist- ently 
applied. Incoming transportation 
charges are a proper part of materials 
and supplies costs. 

(c) Materials and supplies used for  the 
performance of a  Federal  award may be 
charged as direct costs. In the specific 
case of computing devices, charging as 
direct costs is allowable for devices that 
are essential and  allo-  cable, but not 
solely dedicated, to the performance of a 
Federal award. 
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(d) Where federally-donated or fur- 
nished materials are used in per- forming 
the Federal award, such mate- rials will 
be used without charge. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75887, Dec. 19, 2014] 

 
§ 200.454 Memberships, subscriptions, 

and professional activity costs. 
(a) Costs of the non-Federal entity’s 

membership in business, technical, and 
professional organizations are allow- 
able. 

(b) Costs of the non-Federal entity’s 
subscriptions to business, professional, 
and technical periodicals are allowable. 

(c) Costs of membership in any civic 
or community organization are allow- 
able with prior approval by the Federal 
awarding agency or pass-through enti- 
ty. 

(d) Costs of membership in any coun- 
try club or social or dining club or or- 
ganization are unallowable. 

(e) Costs of membership in organiza- 
tions whose primary purpose is  lob-  bying 
are unallowable. See also § 200.450 
Lobbying. 

§ 200.455 Organization costs. 
Costs such as incorporation fees, bro- 

kers’ fees, fees to promoters, organizers 
or management consultants, attorneys, 
accountants, or investment counselor, 
whether or not employees of the non- 
Federal entity in connection with es- 
tablishment or reorganization of an or- 
ganization, are unallowable  except with 
prior approval of the Federal awarding 
agency. 

§ 200.456 Participant support costs. 
Participant support costs  as  defined  in 

§ 200.75 Participant support costs are 
allowable with the  prior  approval  of  the 
Federal awarding agency. 

§ 200.457 Plant and security costs. 
Necessary and reasonable expenses 

incurred for protection and security of 
facilities, personnel, and work products 
are allowable. Such costs include, but 
are not limited to, wages and uniforms 
of personnel engaged in security activi- 
ties; equipment; barriers; protective 
(non-military) gear, devices, and equip- 
ment; contractual security services; and 
consultants. Capital expenditures for 
plant security purposes are subject 

 
to § 200.439 Equipment and other capital 
expenditures. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75887, Dec. 19, 2014] 

§ 200.458 Pre-award costs. 

Pre-award costs are those incurred 
prior to the effective date of the Fed- 
eral award directly pursuant to the ne- 
gotiation and in anticipation of the 
Federal award where such costs are 
necessary for efficient and timely per- 
formance of the scope of work. Such 
costs are allowable only to the extent 
that they would have been allowable if 
incurred after the date of the Federal 
award and only with the written ap- 
proval of the Federal awarding agency. 

§ 200.459 Professional service costs. 

(a) Costs of professional and consult- 
ant services rendered by persons who are 
members of a particular profession or 
possess a special skill, and who are not 
officers or employees of the non- Federal  
entity,  are  allowable,  subject to 
paragraphs (b) and (c) when reason- able 
in relation to the services  ren- dered and 
when not contingent upon recovery of the 
costs from the Federal Government. In 
addition, legal and re- lated services are 
limited under 
§ 200.435 Defense and prosecution of 
criminal and civil proceedings, claims, 
appeals and patent infringements. 

(b) In determining the allowability of 
costs in a particular case, no single fac- 
tor or any special combination of fac- 
tors is necessarily determinative. How- 
ever, the following factors are relevant: 

(1) The nature and scope of the serv- ice 
rendered in relation to the service 
required. 

(2) The necessity of contracting for 
the service, considering the non-Fed- 
eral entity’s capability in the par- ticular 
area. 

(3) The past pattern of such costs, 
particularly in the years prior to Fed- 
eral awards. 

(4) The impact of Federal awards on the 
non-Federal entity’s business (i.e., what 
new problems have arisen). 

(5) Whether the proportion of Federal 
work to the non-Federal entity’s total 
business is such as to influence the non-
Federal entity in favor  of  incur- ring the 
cost, particularly where the 
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services rendered are not of a con- 
tinuing nature and have little relation- 
ship to work under Federal awards. 

(6) Whether the service can be per- 
formed more economically by direct 
employment rather than contracting. 

(7) The qualifications of the indi- 
vidual or concern rendering the service 
and the customary fees charged, espe- 
cially on non-federally funded  activi- ties. 

(8) Adequacy of the contractual 
agreement for the service (e.g., descrip- 
tion of the service, estimate of time re- 
quired, rate of compensation, and ter- 
mination provisions). 

(c) In addition to the factors in para- 
graph (b) of this section, to be allow- able, 
retainer fees must be  supported  by 
evidence of bona fide services avail- able 
or rendered. 

§ 200.460 Proposal costs. 
Proposal costs are the costs of pre- 

paring bids, proposals, or applications  on 
potential Federal and non-Federal 
awards or projects, including the devel- 
opment of data necessary  to  support  the 
non-Federal entity’s bids or pro- posals. 
Proposal costs of the current accounting 
period of both  successful and 
unsuccessful bids and proposals 
normally should be treated as indirect 
(F&A) costs and allocated currently  to  all 
activities of the non-Federal entity.  No 
proposal costs of past accounting periods 
will be allocable to the current period. 

§ 200.461   Publication and printing 
costs. 

(a) Publication costs for electronic 
and print media, including distribu- 
tion, promotion, and general handling 
are allowable. If these costs are not 
identifiable with a particular cost ob- 
jective, they should be allocated as in- 
direct costs to all benefiting activities of 
the non-Federal entity. 

(b) Page charges for professional 
journal publications are allowable where: 

(1) The publications report work sup- 
ported by the Federal Government; and 

(2) The charges are levied impartially 
on all items published by the journal, 
whether or not under a Federal award. 

(3) The non-Federal entity may 
charge the Federal award before close- 
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out for the costs of publication or shar- 
ing of research results if the costs are 
not incurred during the period of per- 
formance of the Federal award. 

§ 200.462 Rearrangement and recon- 
version costs. 

(a) Costs incurred for ordinary and 
normal  rearrangement  and  alteration of 
facilities are allowable as indirect costs. 
Special arrangements and alter- ations 
costs incurred specifically for a Federal 
award are allowable as a direct cost with 
the prior approval of the Fed- eral 
awarding agency or pass-through entity. 

(b) Costs incurred in the restoration 
or rehabilitation of the non-Federal en- 
tity’s facilities to approximately the 
same condition existing immediately 
prior to commencement of Federal 
awards, less costs related to normal 
wear and tear, are allowable. 

§ 200.463 Recruiting costs. 
(a) Subject to paragraphs (b) and (c) 

of this section, and provided that the 
size of the staff recruited and main- 
tained is in keeping with workload re- 
quirements, costs of ‘‘help wanted’’ ad- 
vertising, operating costs of an em- 
ployment office necessary to secure and 
maintain an adequate staff,  costs of 
operating an aptitude and edu- cational 
testing program, travel  costs of 
employees while engaged in recruit- ing 
personnel, travel costs of appli- cants 
for interviews for prospective 
employment, and relocation costs in- 
curred incident to recruitment of new 
employees, are allowable to the extent 
that such costs are incurred pursuant to 
the non-Federal entity’s standard 
recruitment program. Where the non- 
Federal entity uses employment agen- 
cies, costs not in excess of standard 
commercial rates for such services are 
allowable. 

(b) Special emoluments, fringe bene- 
fits, and salary allowances incurred to 
attract professional personnel that do not 
meet the test of reasonableness  or do not 
conform with the established practices of 
the non-Federal entity, are unallowable. 

(c) Where relocation costs incurred 
incident to recruitment of a new em- 
ployee have been funded in whole or in 
part to a Federal award, and the newly 
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hired employee resigns for  reasons  within 
the employee’s control within 12 months 
after hire, the non-Federal  en- tity will be 
required to refund or  credit the Federal 
share of  such  relocation  costs to the  
Federal  Government.  See  also § 200.464 
Relocation costs of em- ployees. 

(d) Short-term, travel visa costs (as 
opposed to longer-term, immigration 
visas) are generally allowable expenses 
that may be proposed as a direct cost. 
Since short-term visas are issued for a 
specific period and purpose, they can be 
clearly identified as directly connected 
to work performed on a Federal award. 
For these costs to be directly charged to 
a Federal award, they must: 

(1) Be critical and necessary for the 
conduct of the project; 

(2) Be allowable under the applicable 
cost principles; 

(3) Be consistent with the non-Fed- 
eral entity’s cost accounting practices 
and non-Federal entity policy; and 

(4) Meet the definition of ‘‘direct 
cost’’ as described in the applicable cost 
principles. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75887, Dec. 19, 2014] 

 
§ 200.464 Relocation costs of employ- 

ees. 
(a) Relocation costs are costs inci- 

dent to the permanent change of duty 
assignment (for an indefinite period or 
for a stated period of not less than 12 
months) of an existing employee or 
upon recruitment of a new employee. 
Relocation costs are allowable, subject 
to the limitations described in para- 
graphs (b), (c), and (d) of this section, 
provided that: 

(1) The move is for the benefit of the 
employer. 

(2) Reimbursement to the employee 
is in accordance with an established 
written policy consistently followed by 
the employer. 

(3) The reimbursement does not ex- 
ceed the employee’s actual (or reason- 
ably estimated) expenses. 

(b) Allowable relocation costs for 
current employees are limited to the 
following: 

(1) The costs of transportation of the 
employee, members of his or her imme- 
diate family and his household, and 
personal effects to the new location. 

 
(2) The costs of finding a new home, 

such as advance trips by employees and 
spouses to locate living quarters and 
temporary lodging during the transi- tion 
period, up to maximum  period  of  30 
calendar days. 

(3) Closing costs, such as brokerage, 
legal, and  appraisal  fees,  incident  to the 
disposition of the  employee’s  former 
home. These costs,  together  with those 
described in (4), are limited to 8 per cent 
of the sales price of the employee’s 
former home. 

(4) The continuing costs of ownership 
(for up to six months) of the vacant 
former home after the settlement or 
lease date of the employee’s new per- 
manent home, such as maintenance of 
buildings and grounds (exclusive of fix- 
ing-up expenses), utilities, taxes, and 
property insurance. 

(5) Other necessary and reasonable 
expenses normally incident to reloca- 
tion, such as the costs of canceling an 
unexpired lease, transportation of per- 
sonal property, and purchasing insur- 
ance against loss of or damages to per- 
sonal property. The cost of canceling an 
unexpired lease is limited to three times 
the monthly rental. 

(c) Allowable relocation costs for new 
employees are limited to those  de-  scribed 
in paragraphs (b)(1) and (2) of this section. 
When relocation costs in- curred incident to  
the  recruitment  of  new employees have 
been charged to a Federal award and the  
employee  re- signs for reasons within the 
employee’s control  within  12  months  
after  hire,   the non-Federal entity must 
refund or credit the Federal Government 
for its share of the cost. However, the costs 
of travel to an overseas location must be 
considered travel costs in accordance  with 
§ 200.474 Travel costs, and not this 
§ 200.464 Relocation costs of employees, 
for the purpose of this paragraph if de- 
pendents are not permitted at the loca- 
tion for any reason and  the  costs  do  not 
include costs of transporting household 
goods. 

(d) The following costs related to re- 
location are unallowable: 

(1) Fees and other costs associated 
with acquiring a new home. 

(2) A loss on the sale of a former  
home. 
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(3) Continuing mortgage principal 
and interest payments on a home being 
sold. 

(4) Income taxes paid by an employee 
related to reimbursed relocation  costs. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75887, Dec. 19, 2014] 

 
§ 200.465 Rental costs of real property 

and equipment. 

(a) Subject to the limitations de- 
scribed in paragraphs (b) through (d) of 
this section, rental costs are allowable 
to the extent that the rates are reason- 
able in light of such factors as: rental 
costs of comparable property, if any; 
market conditions in the area; alter- 
natives available; and the type, life ex- 
pectancy, condition, and value of the 
property leased. Rental arrangements 
should be reviewed periodically to de- 
termine if circumstances have changed 
and other options are available. 

(b) Rental costs under ‘‘sale and lease 
back’’ arrangements are allowable only 
up to the amount that would be al- 
lowed had the non-Federal entity con- 
tinued to own the property. This 
amount would include expenses such as 
depreciation, maintenance, taxes, and 
insurance. 

(c) Rental costs under ‘‘less-than- 
arm’s-length’’ leases are allowable only 
up to the amount (as explained in para- 
graph (b) of this section). For this pur- 
pose, a less-than-arm’s-length lease is 
one under which one party to the lease 
agreement is able to control or sub- 
stantially influence the actions of the 
other. Such leases include, but are not 
limited to those between: 

(1) Divisions of the non-Federal enti- 
ty; 

(2) The non-Federal entity under 
common control through common offi- 
cers, directors, or members; and 

(3) The non-Federal entity and a di- 
rector, trustee, officer, or key em- 
ployee of the non-Federal entity or an 
immediate family member, either di- 
rectly or through corporations, trusts, 
or similar arrangements in which they 
hold a controlling interest. For exam- 
ple, the non-Federal entity may estab- 
lish a separate corporation for the sole 
purpose of owning property and leasing 
it back to the non-Federal entity. 
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(4) Family members include one 
party with any of the following rela- 
tionships to another party: 

(i) Spouse, and parents thereof; 
(ii) Children, and spouses thereof; 
(iii) Parents,  and  spouses thereof; 
(iv) Siblings,  and  spouses thereof; 
(v) Grandparents and grandchildren, 

and spouses thereof; 
(vi) Domestic partner and parents 

thereof, including domestic partners of 
any individual in 2 through 5 of this 
definition; and 

(vii) Any individual related by blood 
or affinity whose close association with 
the employee is the equivalent of a 
family relationship. 

(5) Rental costs under leases which are 
required to be treated as capital leases 
under GAAP are allowable  only  up to the 
amount (as explained in para- graph (b) 
of this section) that would be allowed had 
the non-Federal entity purchased the 
property on the date the lease agreement 
was executed. The pro- visions of GAAP 
must be used to deter- mine whether a 
lease is a capital lease. Interest costs 
related to capital leases  are allowable to 
the extent they  meet  the criteria in § 
200.449 Interest. Unal- lowable costs 
include amounts paid for profit,  
management  fees,  and  taxes that would 
not have been incurred had the non-
Federal entity purchased the property. 

(6) The rental of any property owned 
by any individuals or entities affiliated 
with the non-Federal entity, to include 
commercial or residential real estate, 
for purposes such as the home office 
workspace is unallowable. 

 
§ 200.466 Scholarships and student aid 

costs. 

(a) Costs of scholarships, fellowships, 
and other programs of student aid at 
IHEs are allowable only when the pur- 
pose of the Federal award is to provide 
training to selected participants and the 
charge is approved by the Federal 
awarding agency. However, tuition re- 
mission and other forms of compensa- 
tion paid as, or in lieu of, wages to stu- 
dents performing necessary work are 
allowable provided that: 

(1) The individual is conducting ac- 
tivities necessary to the  Federal  award; 



173  

 
 
 
 
 
 
 

OMB Guidance § 200.470 
 

(2) Tuition remission and other sup- 
port are provided in accordance with 
established policy of the IHE and con- 
sistently provided in a like manner to 
students in return for similar activities 
conducted under Federal awards  as  well 
as other activities; and 

(3) During the academic period, the 
student is enrolled in an advanced de- 
gree program at  a  non-Federal  entity  or 
affiliated institution and the activi- ties of 
the student in relation to the Federal 
award are related to the degree program; 

(4) The tuition or other payments are 
reasonable compensation for the work 
performed and are conditioned explic- 
itly upon the performance of necessary 
work; and 

(5) It is the IHE’s practice to simi- larly 
compensate students under Fed- eral 
awards as well as other activities. 

(b) Charges for tuition remission and 
other forms of compensation paid to 
students as, or in lieu of, salaries and wages 
must be subject to the reporting 
requirements in § 200.430 Compensa- 
tion—personal services, and must be 
treated as direct or indirect cost in ac- 
cordance with the actual work being 
performed. Tuition remission may be 
charged on an average  rate  basis.  See also 
§ 200.431 Compensation—fringe ben- efits. 

§ 200.467 Selling and marketing costs. 

Costs of selling and marketing any 
products or services of the non-Federal 
entity (unless allowed under § 200.421 
Advertising and public relations.) are 
unallowable,  except  as  direct   costs,   with 
prior approval by the Federal awarding  
agency  when  necessary  for the   
performance   of   the   Federal award. 

§ 200.468   Specialized service facilities. 

(a) The costs of services provided by 
highly complex or specialized facilities 
operated by the non-Federal  entity,  such 
as computing facilities, wind tun- nels, 
and reactors are allowable, pro- vided the 
charges for the services meet the 
conditions of either paragraphs (b) or (c) 
of this section, and, in addition, take into 
account any items  of  income or Federal 
financing that qualify as ap- plicable 
credits under § 200.406 Applica- ble 
credits. 

 
(b) The costs of such services, when 

material, must be charged directly to 
applicable awards based on  actual  usage 
of the services on the basis of a schedule 
of rates or established meth- odology 
that: 

(1) Does not discriminate between ac- 
tivities under Federal awards and other 
activities of the non-Federal entity, in- 
cluding usage by the non-Federal enti- 
ty for internal purposes, and 

(2) Is designed to recover only the ag- 
gregate costs of the services. The costs 
of each service must consist normally of 
both its direct costs and its allocable 
share of all indirect (F&A) costs. Rates 
must be adjusted at least biennially, and 
must take into consideration over/ 
under applied costs of the previous pe- 
riod(s). 

(c) Where the costs incurred for a 
service are not material, they may be 
allocated as indirect (F&A) costs. 

(d) Under some extraordinary cir- 
cumstances, where it is in the best in- 
terest of the Federal Government and 
the non-Federal entity to establish al- 
ternative costing arrangements, such 
arrangements may be worked out with 
the Federal cognizant agency for indi- 
rect costs. 

§ 200.469 Student activity costs. 

Costs incurred for intramural activi- 
ties, student publications, student 
clubs, and other student activities, are 
unallowable, unless specifically pro- 
vided for in the Federal award. 

 
§ 200.470   Taxes (including Value 

Added Tax). 

(a) For states, local governments and 
Indian tribes: 

(1) Taxes that a governmental unit is 
legally required to pay are allowable, 
except for self-assessed taxes that dis- 
proportionately affect Federal pro- 
grams or changes in tax policies that 
disproportionately affect Federal pro- 
grams. 

(2) Gasoline taxes, motor vehicle 
fees, and other taxes that are in effect 
user fees for benefits provided to the 
Federal Government are allowable. 

(3) This provision does not restrict 
the authority of the Federal awarding 
agency to identify taxes where Federal 
participation is inappropriate. Where 
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the identification of the amount of un- 
allowable taxes would require an inor- 
dinate amount of effort, the cognizant 
agency for indirect costs may accept a 
reasonable approximation thereof. 

(b) For nonprofit organizations and 
IHEs: 

(1) In general, taxes which the non- 
Federal entity is required to pay and 
which are paid or accrued in accord- ance 
with GAAP,  and  payments  made  to local 
governments in lieu of taxes which are 
commensurate with the local government 
services received are al- lowable, except 
for: 

(a) Taxes from which exemptions are 
available to the non-Federal entity di- 
rectly or which are available to the non-
Federal entity based on an exemp- tion 
afforded the Federal Government and, 
in the latter case, when the Fed- eral 
awarding agency makes available the 
necessary exemption certificates, 

(b) Special assessments on land 
which represent capital improvements, 
and 

(c) Federal income taxes. 
(2) Any refund of taxes, and any pay- 

ment to the non-Federal entity of in- 
terest thereon, which were allowed as 
Federal award costs, will be credited 
either as a cost reduction or cash re- 
fund, as appropriate, to the Federal 
Government. However, any interest ac- 
tually paid or credited to an non-Fed- 
eral entity incident to a refund of tax, 
interest, and penalty will be paid or 
credited to the Federal Government 
only to the extent that such interest 
accrued over the period during which 
the non-Federal entity has been reim- 
bursed by the Federal Government for 
the taxes, interest, and penalties. 

(c) Value Added Tax (VAT) Foreign 
taxes charged for the purchase of goods 
or services that a non-Federal entity is 
legally required to pay in country is an 
allowable expense under Federal 
awards. Foreign tax refunds or applica- 
ble credits under Federal awards refer 
to receipts, or reduction of expendi- 
tures, which operate to offset or reduce 
expense items that are allocable to 
Federal awards as direct or indirect 
costs. To the extent that such credits 
accrued or received by the non-Federal 
entity relate to allowable cost, these 
costs must be credited to the Federal 
awarding agency either as costs or cash 
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refunds. If the costs are  credited  back  to 
the Federal award, the non-Federal entity 
may reduce the Federal share of costs by 
the amount of the foreign tax 
reimbursement, or where  Federal  award 
has not expired, use the foreign 
government tax refund for approved ac- 
tivities under the Federal award with 
prior approval of the Federal awarding 
agency. 

§ 200.471 Termination costs. 

Termination of a Federal award gen- 
erally gives rise to the incurrence of 
costs, or the need for special treatment 
of costs, which would not have arisen 
had the Federal award not been termi- 
nated. Cost principles covering these 
items are set forth in this  section.  They 
are to be used in conjunction  with the 
other provisions of this part  in 
termination situations. 

(a) The cost of items reasonably usa- 
ble on the non-Federal entity’s other 
work must not be allowable unless the 
non-Federal entity submits evidence that 
it would not retain such items at cost 
without sustaining a loss. In de- ciding 
whether such items are reason- ably 
usable on other work of the non- Federal 
entity, the Federal awarding agency 
should consider the non-Federal entity’s 
plans and orders for  current  and 
scheduled activity. Contempora- neous 
purchases of common items by  the non-
Federal entity must be re- garded as 
evidence that such items are reasonably 
usable on the non-Federal entity’s other 
work. Any acceptance of common items 
as allocable to the ter- minated portion of 
the Federal award must be limited to the 
extent that the quantities of such items on 
hand, in transit, and on order are in 
excess  of  the reasonable quantitative 
require- ments of other work. 

(b) If in a particular case, despite all 
reasonable efforts by the non-Federal 
entity, certain costs cannot be discon- 
tinued immediately after the effective 
date of termination, such costs are 
generally allowable within the limita- 
tions set forth in this part, except that 
any such costs continuing after termi- 
nation due to the negligent or willful 
failure of the non-Federal entity to dis- 
continue such costs must be unallow- 
able. 
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(c) Loss of useful value of special 
tooling, machinery, and equipment is 
generally allowable if: 

(1) Such special tooling, special ma- 
chinery, or equipment is not reason- 
ably capable of use in the other work of 
the non-Federal entity, 

(2) The interest of the Federal Gov- 
ernment  is  protected  by   transfer   of title 
or by other means deemed appro- priate by 
the Federal awarding agency  (see also § 
200.313 Equipment, paragraph (d), and 

(3) The loss of useful value for any one 
terminated Federal award is lim- ited to 
that portion of the acquisition cost 
which bears the same ratio to the total 
acquisition cost as the termi- nated 
portion of the Federal award bears to 
the entire terminated Federal award 
and other Federal awards for which the 
special tooling, machinery, or 
equipment was acquired. 

(d) Rental costs under unexpired 
leases are generally allowable where 
clearly shown to have been reasonably 
necessary for the performance of the 
terminated Federal award less the re- 
sidual value of such leases, if: 

(1) The amount of such rental claimed 
does not exceed the reasonable use value 
of the property leased for the period of 
the Federal award and such further 
period as may be reasonable,  and 

(2) The non-Federal entity makes all 
reasonable efforts to terminate, assign, 
settle, or otherwise reduce the cost of 
such lease. There also may be included 
the cost of alterations of such leased 
property, provided such alterations  were 
necessary for the performance of the 
Federal award, and of reasonable 
restoration required by the  provisions of 
the lease. 

(e) Settlement expenses including the 
following are generally allowable: 

(1) Accounting, legal, clerical, and 
similar costs reasonably necessary for: 

(i) The  preparation  and  presentation to 
the Federal awarding agency of set- tlement  
claims  and  supporting  data   with respect  
to  the  terminated  portion  of the Federal 
award, unless the termi- nation is  for  cause  
(see  Subpart  D—  Post  Federal  Award  
Requirements  of this part, §§ 200.338 
Remedies for Non- compliance through 
200.342 Effects of Suspension and 
termination); and 

 
(ii) The termination and settlement 

of subawards. 
(2) Reasonable costs for the storage, 

transportation, protection, and disposi- 
tion of property provided by the Fed- 
eral Government or acquired or pro- 
duced for the Federal award. 

(f) Claims under subawards, including 
the  allocable  portion  of  claims  which  are 
common to  the  Federal  award  and  to 
other work of  the  non-Federal  enti-  ty, are 
generally allowable. An appro- priate share 
of the non-Federal entity’s indirect costs 
may be allocated to the amount  of  
settlements  with  contrac- tors and/or 
subrecipients, provided that the amount 
allocated is otherwise con- sistent with the 
basic guidelines con- tained in § 200.414 
Indirect (F&A) costs. The indirect costs so 
allocated must exclude the same and 
similar  costs claimed directly or indirectly 
as settle- ment expenses. 

§ 200.472 Training and education costs. 

The cost of training and education 
provided for employee development is 
allowable. 

§ 200.473 Transportation costs. 

Costs incurred for freight, express, 
cartage, postage, and other transpor- 
tation services relating either to goods 
purchased, in process, or delivered, are 
allowable. When such costs can readily 
be identified with the items involved, 
they may be charged directly as trans- 
portation costs or added to the cost of 
such items. Where identification with 
the materials received cannot readily be 
made, inbound transportation cost may 
be charged to the appropriate in- direct 
(F&A) cost accounts if the non- Federal 
entity follows a consistent, eq- uitable 
procedure in this respect. Out- bound 
freight, if reimbursable under the terms 
and conditions of the Federal award, 
should be treated as a direct cost. 

§ 200.474 Travel costs. 

(a) General. Travel costs are the ex- 
penses for transportation, lodging, sub- 
sistence, and related items incurred by 
employees who are in travel status on 
official business of the non-Federal en- 
tity. Such costs may be charged on an 
actual cost basis, on a per diem or 
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mileage basis in lieu of actual costs in- 
curred, or on a combination of the two, 
provided the method used is  applied  to  an 
entire trip  and  not  to  selected  days  of the 
trip, and results in charges con- sistent with 
those normally allowed  in  like 
circumstances in the non-Federal entity’s 
non-federally-funded activities and in 
accordance with non-Federal en- tity’s 
written travel reimbursement policies. 
Notwithstanding  the  provi-  sions of § 
200.444 General costs of gov- ernment, 
travel costs of  officials  cov-  ered by that 
section are allowable  with  the prior 
written approval of  the  Fed-  eral awarding 
agency or pass-through entity when they  
are  specifically  re- lated to the Federal 
award. 

(b) Lodging and subsistence. Costs in- 
curred by employees and officers for 
travel, including costs of lodging, other 
subsistence, and incidental expenses, 
must be considered reasonable and oth- 
erwise allowable only to the extent such 
costs do not exceed charges nor- mally 
allowed by the non-Federal enti- ty in its 
regular operations as the re- sult of the 
non-Federal entity’s written travel 
policy. In addition, if these costs are 
charged directly to the Federal award 
documentation must  justify that: 

(1) Participation of the individual is 
necessary to the Federal award; and 

(2) The costs are reasonable and con- 
sistent with non-Federal entity’s es- 
tablished travel policy. 

(c)(1)  Temporary  dependent  care  costs 
(as dependent is defined in 26 
U.S.C. 152) above and beyond regular 
dependent care that directly results  from 
travel to conferences is allowable 
provided that: 

(i) The costs are a direct result of the 
individual’s travel for the Federal 
award; 

(ii) The costs are consistent with the 
non-Federal entity’s documented trav- 
el policy for all entity travel; and 

(iii) Are only temporary during the 
travel period. 

(2) Travel costs for dependents are 
unallowable, except for travel of  dura-  tion 
of six months or more with prior approval 
of the Federal awarding  agen-  cy. See also 
§ 200.432 Conferences. 

(d) In the absence of an acceptable, 
written non-Federal entity policy re- 
garding travel costs, the rates and 
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amounts established under 5 U.S.C. 5701–
11, (‘‘Travel and Subsistence Ex- penses;  
Mileage   Allowances’’),   or   by  the  
Administrator  of  General   Services, or by 
the President (or his or her des- ignee) 
pursuant to  any  provisions  of such 
subchapter must apply to travel under 
Federal awards (48 CFR 31.205– 46(a)). 

(e) Commercial air travel. (1) Airfare 
costs in excess of the basic least expen- 
sive  unrestricted   accommodations class 
offered by  commercial  airlines  are 
unallowable except when such ac- 
commodations would: 

(i) Require circuitous routing; 
(ii) Require travel during unreason- 

able hours; 
(iii) Excessively prolong travel; 
(iv) Result in additional costs that 

would offset the transportation sav- 
ings; or 

(v) Offer accommodations not reason- 
ably adequate for the traveler’s med-  ical 
needs.  The  non-Federal  entity  must 
justify and document these condi- tions 
on a case-by-case basis in  order  for the 
use of first-class or business- class airfare 
to be allowable in such cases. 

(2) Unless a pattern of avoidance is 
detected, the Federal Government will 
generally not question a non-Federal 
entity’s determinations that cus- 
tomary standard airfare or other dis- 
count airfare is unavailable for specific 
trips if the non-Federal entity can 
demonstrate that such airfare was not 
available in the specific case. 

(f) Air travel by other than commercial 
carrier. Costs of travel by non-Federal 
entity-owned, -leased, or -chartered 
aircraft include the cost of lease, char- 
ter, operation (including personnel 
costs), maintenance, depreciation, in- 
surance, and other related costs. The 
portion of such costs that exceeds the 
cost of airfare as provided for in para- 
graph (d) of this section, is unallow- 
able. 

[78 FR 78608, Dec. 26, 2013, as amended at 79 
FR 75887, Dec. 19, 2014] 

§ 200.475   Trustees. 

Travel and subsistence costs of trust- 
ees (or directors) at IHEs and nonprofit 
organizations are allowable. See also 
§ 200.474 Travel costs. 
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XIX. Glossary of Terms 
 
Bankers’  Acceptance:  a  draft  or  bill  or  exchange  accepted  by  a  bank  or  trust  company.  The 
accepting institution guarantees payment of the bill, as well as the issuer. 
 
Benchmark: a comparative base for measuring the performance or risk tolerance of the investment 
portfolio. A benchmark should represent a close correlation to the  level of risk and the average 
duration of the portfolio’s investments. 
 
Broker: brings buyers and sellers together for a commission. 
 
Certificate of Deposit  (CD): a  time deposit with a  specific maturity evidenced by a Certificate. 
Large‐denomination CD’s are typically negotiable. 
 
Collateral: securities, evidence of deposit or other property, which a borrower pledges to secure 
repayment of a loan. Also refers to securities pledged by a bank to secure deposits of public monies. 
 
Commercial Paper:  An unsecured promissory note with a fixed maturity no longer than 270 days.  
Public offerings are exempt from SEC regulation.   
 
Corporate Notes:  Unsecured promissory notes issued by corporations to raise capital.   
Dealer: acts as a principal in all transactions, buying and selling for his own account. 
 
Debenture: a bond secured only by the general credit of the issuer. 
 
Delivery versus Payment: delivery of securities with an exchange of money for the securities. (See 
also “Delivery versus Receipt”) 
 
Delivery  versus  Receipt:  delivery  of  securities  with  an  exchange  of  a  signed  receipt  for  the 
securities, also known as “free” delivery.  (See also “Delivery versus Payment). 
 
Diversification: allocation  investment  funds among a variety of securities offering  independent 
returns. 
 
Federal Agency: government sponsored/owned entity created by the U.S. Congress, generally for 
the purpose of acting as a financial  intermediary by borrowing  in the marketplace and directing 
proceeds to specific areas of the economy considered to otherwise have restricted access to credit 
markets, also referred to as Government Sponsored Enterprises or GSEs.  The largest are Ginnie 
Mae, Fannie Mae, Freddie Mac, Federal Home Loan Banks, Federal Farm Credit Bank, Tennessee 
Valley Authority. 
 
Federal  Funds:  funds  placed  in  Federal  Reserve  Banks  by  depository  institutions  in  excess  of 
current reserve requirements, and frequently loaned or borrowed on an overnight basis between 
depository institutions. 
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Federal Funds Rate: the rate of interest at which Fed funds are traded. This rate is currently pegged 
by the Federal Reserve through open – market operations. 
 
Liquidity: the ability of ease with which as asset can be converted into cash without a substantial 
loss of value. In the money market, a security  is said to be  liquid  if the spread between bid and 
asked prices is narrow and reasonable size can be transacted at those quotes. 
 
Market Value: the price at which a security is trading and could presumably be purchased or sold. 
 
Master Repurchase Agreement: a written contract covering all future transactions between the 
parties to repurchase—reverse repurchase agreements that establishes each party’s rights in the 
transactions. A master agreement will often specify, among other things, the right of the buyer‐
lender to liquidate the underlying securities in the event of default by the seller borrower. 
 
Maturity: the date upon which the principal or stated value of an  investment becomes due and 
payable. 
 
Nationally Recognized  Statistical Rating Organization  (NRSRO):   A  credit  rating  agency which 
issues credit ratings that the U.S. Securities and Exchange Commission (the “SEC”) permits other 
financial firms to use for certain regulatory purposes.  Several examples include Moody’s Investor 
Service, Standard & Poor’s and Fitch Ratings. 
 
Portfolio: collection of securities held by an investor. 
 
Primary Dealer: a group of government  securities dealers who  submit daily  reports of market 
activity and positions and monthly financial statements to the Federal Reserve Bank of New York 
and  are  subject  to  its  informal  oversight.  Primary  dealers  include  Securities  and  Exchange 
Commission (SEC)‐registered securities broker‐dealers, banks, and a few unregulated firms. 
 
Rate of Return: the yield obtainable on a security based on its purchase price or its current market 
price.  This may be the amortized yield to maturity on a bond or the current income return. 
 
Repurchase Agreement (RP or REPO): a agreement under which the holder of securities sells these 
securities to an investor with a commitment to repurchase the securities at a fixed price on a fixed 
date. The security’s “buyer”  in effect  lends the “seller” money for the period of the agreement, 
and the terms of the agreement are structured to compensate him for this.  
 
Safekeeping: a service rendered by banks for a fee whereby securities and valuables of all types 
and descriptions are held by the bank for protection. 
 
SEC Rule 15C3‐1:  see “Uniform Net Capital Rule”. 
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Securities and Exchange Commission (“SEC”): agency created by Congress to protect investors in 
securities transactions by administering securities legislation. 
 
Treasury Bills: a non‐interest bearing discount security issued by the U.S. Treasury to finance the 
national debt. Most bills are issued to mature in three months, six months, or one year. 
 
Treasury Bonds:  long‐term coupon‐bearing U.S. Treasury securities issued as direct obligations of 
the U.S. Government and having initial maturities of more than 10 years. 
 
Treasury Notes: medium‐term coupon‐bearing U.S. Treasury securities issued as direct obligations 
of the U.S. Government and having initial maturities from two to 10 years. 
 
Uniform Net Capital Rule: Securities and Exchange Commission requirement that member firms 
as well as nonmember broker‐dealers in securities maintain a maximum ratio of indebtedness to 
liquid capital of 15 to 1; also called net capital rule and net capital ratio. Indebtedness covers all 
money owed to a firm, including margin loans and commitments to purchase securities, one reason 
new public issues are spread among members of underwriting syndicates. Liquid capital includes 
cash and assets easily converted into cash. 
 
Yield:  the  rate  of  annual  income  return  on  an  investment,  expressed  as  a  percentage. 
Income/current yield is obtained by dividing the current dollar income by the current market price 
for the security. Net yield or yield to maturity is the current income yield minus any premium above 
par or plus any discount from par in purchase price, with the adjustment spread over the period 
from the date of purchase to the date of maturity of the bond. 
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Agenda Item 5C  
Consent Item  

 
To:  Chair Tuck and the other members of HRTAC 
 
From: Kevin B. Page, Executive Director 
 
Date:   June 17, 2021 
 
Re:  HRTAC FY2022 Administrative and Project Development Budget 
 
 
Recommendation: 
 
The Finance Committee recommends that the Commission approve the Proposed HRTAC 
FY2022 Administrative and Project Development Budget reflected in the enclosed Budget 
(the “Proposed HRTAC FY2022 Administrative and Project Development Budget”). 
 
Background: 
 
At its March 18, 2021 Regular Meeting, the Commission endorsed the Proposed HRTAC 
FY2022 Administrative and Project Development Budget and authorized the Executive 
Director to conduct a public hearing.  The Executive Director conducted a public hearing on 
May 26, 2021 at 10:00 a.m.  There were no oral or written comments received.  The 
proposed budget of $6,746,539 includes the addition of one full time accounting position 
and a recommended three percent cost of living increase for certain full-time employees.  
The proposed budget included a two percent cost of living increase for the Commission’s 
staff reporting to the Executive Director that is recommended by the Executive Director to 
be increased to three percent to align with a cost of living increase commensurate to the 
three percent cost of living increase adopted by the HRPDC and HRTPO for FY2022.  The 
total FY2022 cost differential for the cost of living increase from two percent to three 
percent is $1,325.11 and will be absorbed within the Personnel line item at no increase to 
the overall proposed budget amount.  Pursuant to §33.2‐2605 of the Code of Virginia, the 
budgeted General Administrative expenses will be paid from the Hampton Roads 
Transportation Fund and the Hampton Roads Regional Transit Fund on an approximately 
pro rata basis.  At its June 10, 2021 Finance Committee meeting, the Finance Committee 
recommended that the Commission approve the Proposed HRTAC FY2022 Administrative 
and Project Development Budget, including a cost of living increase of three percent for the 
staff reporting to the Executive Director, and authorized the Finance Committee Chair to 
recommend approval of the proposed budget to the Commission. 
 
Fiscal Impact: 
 
There is a $6,746,539 fiscal impact in relation to this Action Item. 
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Suggested Motion: 
 
Motion: The Commission approves the Proposed HRTAC FY2022 Administrative and 
Project Development Budget, including a cost of living increase of three percent for the staff 
reporting to the Executive Director. 
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Proposed FY2022 Administrative and Project 
Development Budget 

 
 
 

 
CATEGORY 

FY2022 
 
 

Proposed HRTAC 
Budget** 

FY2022 
 

Proposed HRTF 
General 

Administrative ** 

FY2022 
 

Proposed HRRTF 
General 

Administrative ** 

FY2022 
 

Proposed HRTF 
Direct 

Administrative 

FY2022 
 

Proposed HRRTF 
Direct 

Administrative 

FY2022 
 

Proposed HRTF 
Program/Project 

Development 

FY2022 
 

Proposed HRRTF 
Program/Project 

Development 

REVENUES 

HRTF Revenues 

HRRTF Revenues 

TOTAL REVENUE 

 

$ 6,513,750 
232,789 

 

$ 1,275,750 
‐ 

 

$ ‐ 
202,789 

 

$ 523,000 
‐ 

 

$ ‐ 
‐ 

 

$ 4,715,000 
‐ 

 

$ ‐ 
30,000 

$ 6,746,539 $ 1,275,750 $ 202,789 $ 523,000 $ ‐ $ 4,715,000 $ 30,000 

EXPENDITURES 

PERSONNEL* 

HRTAC Staff/Fringes/Leave Reserve 

HRTPO/HRPDC Support Staff* 

SUBTOTAL PERSONNEL 
 

PROFESSIONAL SERVICES 

Audit 

Rating Agency Annual Fees 

Trustee 

Bank Fees & Investment Services 

Legal 

Financial Advisors 

Insurance ‐ D&O/Liability 

Recruiting 

Bond Issuance Expense/TIFIA/T&R Study 

SUBTOTAL PROFESSIONAL SERVICES 

 
TECHNOLOGY/COMMUNICATION* 

 

IT/Communications 

LAN system/ Cloud 

Website Consultant 

SUBTOTAL TECHNOLOGY/COMMUNICATION 
 

ADMINISTRATIVE * 

Public Notices/Advertising 

Office Space 

Office Supplies* 

Furniture 

Printing/Copying* 

Dues/Subscriptions/Computer Licenses 

Travel 

Meeting Expenses* 

Telephone* 

Postage* 

General Consulting Services* 

Professional Development 

SUBTOTAL ADMINISTRATIVE 
 
 
TOTAL EXPENDITURES 

 
 
 

$ 707,683 

 
 
 

$ 610,621 

 
 
 

$ 97,062 

 
 
 

$ ‐ 

 
 
 

$ ‐ 

 
 
 
$ ‐ 

 
 
 
$ ‐ 

226,685 195,594 31,091 ‐ ‐ ‐ ‐ 

934,368 806,215 128,153 ‐ ‐ ‐ ‐ 

 
128,000 

 
51,771 

 
8,229 

 
68,000 

 
‐ 

 
‐ 

 
‐ 

80,000 ‐ ‐ 80,000 ‐ ‐ ‐ 

20,000 ‐ ‐ 20,000 ‐ ‐ ‐ 

355,000 ‐ ‐ 355,000 ‐ ‐ ‐ 

1,045,000 323,567 51,433 ‐ ‐ 650,000 20,000 

605,000 ‐ ‐ ‐ ‐ 595,000 10,000 

10,000 8,628 1,372 ‐ ‐ ‐ ‐ 

2,000 1,726 274 ‐ ‐ ‐ ‐ 
3,465,000 ‐ ‐ ‐ ‐ 3,465,000 ‐ 

5,710,000 385,692 61,308 523,000 ‐ 4,710,000 30,000 

 
 

7,500 

 
 

6,471 

 
 

1,029 

 
 

‐ 

 
 

‐ 

 
 

‐ 

 
 

‐ 

10,000 8,628 1,372 ‐ ‐ ‐ ‐ 
2,000 1,726 274 ‐ ‐ ‐ ‐ 

19,500 16,825 2,675 ‐ ‐ ‐ ‐ 

 
3,456 

 
2,982 

 
474 

 
‐ 

 
‐ 

 
‐ 

 
‐ 

20,000 17,257 2,743 ‐ ‐ ‐ ‐ 

6,000 4,314 686 ‐ ‐ 1,000 ‐ 

3,000 2,589 411 ‐ ‐ ‐ ‐ 

6,000 1,726 274 ‐ ‐ 4,000 ‐ 

3,000 2,589 411 ‐ ‐ ‐ ‐ 

8,000 6,903 1,097 ‐ ‐ ‐ ‐ 

15,250 13,158 2,092 ‐ ‐ ‐ ‐ 

2,465 2,127 338 ‐ ‐ ‐ ‐ 

500 431 69 ‐ ‐ ‐ ‐ 

10,000 8,628 1,372     

5,000 4,314 686 ‐ ‐ ‐ ‐ 

82,671 67,018 10,653 ‐ ‐ 5,000 ‐ 

$ 6,746,539 $ 1,275,750 $ 202,789 $ 523,000 $ ‐ $ 4,715,000 $ 30,000 

*Includes items to be reimbursed to HRPDC/HRTPO 
** Pursuant to § 33.2‐2605 of the Code of Virginia, Administrative expenses shall be paid from the Hampton Roads Transportation Fund and the Hampton Roads Regional Transit Fund on an approximately pro rata 
basis. 

 
 
Fund 

 
Estimated FY2022 Revenues Provided by VDOT $M 

% of Tax Revenue by 
Fund 

 
Administrative Costs Shared 

Proposed Direct 
Administrative 

Program 
Development Costs 

Proposed Budget 
Costs by Fund 

HRRTF $ 32.3 13.72% $ 202,788.99 $ ‐ $ 30,000.00 $ 232,788.99 
HRTF 203.2 86.28% 1,275,749.92 523,000.00 4,715,000.00 6,513,749.92 
Total $ 235.5 100.00% $ 1,478,538.91 $ 523,000.00 $ 4,745,000.00 $ 6,746,538.91 
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Agenda Item 5D  
Consent Item  

 
To:  Chair Tuck and the other members of HRTAC 
 
From: Kevin B. Page, Executive Director 
 
Date:   June 17, 2021 
 
Re:  HRTAC FY2022-FY2027 Plan of Finance Update – Six Year Operating and 

Capital Program of Projects for the Region’s High Priority Projects and the 
Hampton Roads Regional Transit Fund 

 
 
Recommendation: 
 
The Finance Committee recommends that the Commission approve the HRTAC FY2022-
FY2027 Plan of Finance Update – Six Year Operating and Capital Program of Projects for 
the Region’s High Priority Projects and the Hampton Roads Regional Transit Fund reflected 
in the enclosed Plan of Finance Update presentation.  
 
Background: 
 
At the March 18, 2021 Commission meeting, the Commission endorsed the Proposed 
HRTAC FY2022-FY2027 Plan of Finance Update – Six Year Operating and Capital Program 
of Projects for the Region’s High Priority Projects and the Hampton Roads Regional Transit 
Fund as an update to the HRTAC-adopted 2021-2026 Financial Plan and authorized the 
Executive Director to conduct a public hearing and report back public comments for 
consideration in the Commission’s action by no later than its June 17, 2021 Annual 
Organizational meeting.  The Executive Director conducted a public hearing on May 26, 
2021 at 10:30 a.m.  There were no oral or written comments received.  The proposed 
HRTAC FY2022-FY2027 Plan of Finance Update provides clarity to the I-64 HRBT 
Expansion Project financing, includes full funding of the Hampton Roads Express Lanes 
Network, and programs funding for the Hampton Roads Regional Transit Fund.  The 
Update also provides for a Plan of Finance for the new Hampton Roads Regional Transit 
Fund. This update will guide the Commission and inform others through advancing project 
construction readiness, project finance, bonding, tolling, and environmental planning.  At 
its June 10, 2021 meeting, the Finance Committee recommended that the Commission 
approve the Proposed HRTAC FY2022-FY2027 Plan of Finance Update – Six Year Operating 
and Capital Program of Projects for the Region’s High Priority Projects and the Hampton 
Roads Regional Transit Fund and authorized the Finance Committee Chair to recommend 
approval of the proposed HRTAC FY2022-FY2027 Plan of Finance Update – Six Year 
Operating and Capital Program of Projects for the Region’s High Priority Projects and the 
Hampton Roads Regional Transit Fund to the Commission at its June 17, 2021 Annual 
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Organizational meeting. 
 
Fiscal Impact: 
 
Once adopted, the proposed HRTAC FY2022-FY2027 Plan of Finance Update – Six Year 
Operating and Capital Program of Projects updates the funding plan for the Commission to 
provide $5,393 million for high priority congestion relief projects and support costs and 
$217.4 million for the Hampton Roads Regional Transit Fund projects and support costs 
from FY2022 through FY2027.    
 
Suggested Motion: 
 
Motion: The Commission approves the Proposed HRTAC FY2022-FY2027 Plan of Finance 
Update – Six Year Operating and Capital Program of Projects for the Region’s High Priority 
Projects and the Hampton Roads Regional Transit Fund. 
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Agenda Item 5D:

HRTAC FY2022-FY2027 Plan of Finance Update
• Highway Regional Priority Projects 
• Transit Regional Priority Projects 
• HRTF Cash Flow
• HRRTF Cash Flow
• Toll Revenue Cash Flow
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Highway Regional Priority Projects (in $MM)

Note: 
1. HRELN cost estimates provided by VDOT in January 2021. Including $26M tolling integration costs and excluding 

approximately $20M tolling capex projects for Segment 3. 
2. VDOT funds include $93.1M of the HRELN Project to be determined by HRTAC in coordination with the 

Commonwealth Transportation Board

Prior 
Years

FY 
2027 Total

Admin & Project Development Costs $24 $7 $7 $7 $8 $8 $6 $66 $66
I-64 Peninsula Widening $531 $531 $310 $221
I-64/I-264 Interchange Improvement $354 $8 $362 $290 $67 $5
I-64 Southside/High Rise Bridge $527 $527 $432 $95
Project Development $46 $46 $46
HRBT $1,570 $714 $546 $532 $381 $20 $3,762 $3,562 $200
HRELN $22 $33 $182 $229 $218 $122 $806 $687 $119
Total $3,075 $761 $735 $767 $606 $150 $6 $6,100 $5,393 $702 $5

Funding Sources
Prior 
Years

FY 
2022

FY 
2023

FY 
2024

FY 
2025

FY 
2026

FY 
2027 Total

VDOT Funds $376 $8 $170 $150 $702
Other Funds $5 $5
HRTAC Cost Share $2,694 $754 $735 $598 $457 $150 $6 $5,393
Total $3,075 $761 $735 $767 $606 $150 $6 $6,100

Highway Regional Priority Projects Costs and Expenses
VDOT 
Funds

Other 
Funds

HRTAC 
Cost Share

FY 
2022

FY 
2023

FY 
2026

FY 
2024

FY 
2025
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Highway Regional Priority Projects (in $MM) 
HRTAC Funding Share

HRTAC Cost Share
Admin & Project Development Cost Funding

HRTF - Paygo $24 $7 $7 $7 $8 $8 $6 $66

Project Cost Funding
HRTF Debt - TIFIA Loans $906 $168 $211 $1,285
HRTF Debt - Bonds $1,325 $132 $162 $1,619
HRTF Paygo $439 $579 $385 $157 $180 $71 $1,811
Toll Revenue - TIFIA Loans $272 $269 $71 $612
Sub-Total $2,670 $747 $728 $591 $449 $142 $5,327

Total HRTAC Cost Share Funding $2,694 $754 $735 $598 $457 $150 $6 $5,393
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Transit Regional Priority Projects (in $000)

Note: 
1. No project schedule currently available: HRT 10-Year Funding Plan under development
2. Assume annual revenue receipts, after retaining $1M for operating budget payments, 

are completely drawn out for construction 

Prior Years FY 2027 Total
Admin & Project Development Costs $220 $233 $245 $258 $271 $286 $301 $1,813
HR Regional Transit System - 757 Express $24,880 $31,067 $31,355 $31,742 $32,129 $32,214 $32,199 $215,587
Total $25,100 $31,300 $31,600 $32,000 $32,400 $32,500 $32,500 $217,400

Funding Sources

Prior Years FY 2022 FY 2023 FY 2024 FY 2025 FY 2026 FY 2027 Total
HRTAC HRRTF $25,100 $31,300 $31,600 $32,000 $32,400 $32,500 $32,500 $217,400

Transit Regional Priority Projects Costs and Expenses

FY 2022 FY 2023 FY 2024 FY 2025 FY 2026
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HRTF Cash Flow (in dollars)

Note: Negative annual deposits indicate drawing on previous year’s cash available balance

FY 2022 FY 2023 FY 2024 FY 2025 FY 2026 FY 2027
HRTF Revenues

HRTF Tax Revenues
Sales Tax 142,800,000 146,800,000 150,200,000 157,800,000 165,400,000 169,900,000
Fuels Tax 60,400,000 62,200,000 63,500,000 64,300,000 65,500,000 67,200,000
Total 203,200,000 209,000,000 213,700,000 222,100,000 230,900,000 237,100,000

HRTAC Investment Revenues
HRTF Interest Income 255,262 103,129 216,327 252,307 403,212 437,768
HRTF Investment Income 1,223,007 1,867,368 2,084,249 2,453,867 2,344,428 2,789,089
Total 1,478,269 1,970,497 2,300,576 2,706,174 2,747,640 3,226,857

TOTAL HRTF Revenue Sources 204,678,269 210,970,497 216,000,576 224,806,174 233,647,640 240,326,857

HRTF Revenue Payments
Admin and Project Development Budget 6,513,750 6,855,722 7,215,647 7,594,469 7,993,178 5,817,390

HRTF Debt Payments
Total 74,800,025 62,307,571 62,307,571 81,250,150 106,907,851 118,700,885

HRTF Paygo for Construction 578,812,227 384,760,524 156,545,059 180,403,607 71,034,186 0

HRTF Paygo for Financing Reserves
HRTF TIFIA DSRF 28,675,339 0 0 0 38,489,689 0
Toll TIFIA DSRF 0 0 0 0 37,104,969 0
Toll Revenue Stabilization Fund 0 0 0 0 10,000,000 0
Tolling M&R Reserve 0 0 0 0 8,000,000 0
Sub-Total 28,675,339 0 0 0 93,594,658 0

Total Payments 688,801,341 453,923,817 226,068,277 269,248,226 279,529,874 124,518,275

HRTF Revenues Unobligated
Annual Deposit(Draws) -484,123,072 -242,953,320 -10,067,701 -44,442,052 -45,882,234 115,808,582
Beginning Balance 929,651,399 445,528,327 202,575,007 192,507,306 148,065,254 102,183,020
Ending Balance 445,528,327 202,575,007 192,507,306 148,065,254 102,183,020 217,991,602
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HRRTF Cash Flow (in dollars)

FY 2022 FY 2023 FY 2024 FY 2025 FY 2026 FY 2027
HRRTF Revenues

Grantor's Tax 4,900,000 4,900,000 4,900,000 4,900,000 4,900,000 4,900,000
Transient Occupancy Tax 7,400,000 7,700,000 8,100,000 8,500,000 8,600,000 8,600,000
Recordation Tax Transfer 20,000,000 20,000,000 20,000,000 20,000,000 20,000,000 20,000,000

Total 32,300,000 32,600,000 33,000,000 33,400,000 33,500,000 33,500,000

HRRTF Investment Revenues
HRRTF Interest Income 25,600 38,180 68,735 82,574 134,724 136,898
HRRTF Investment Income 0 25,747 106,820 124,587 199,102 226,166
Sub-Total 25,600 63,927 175,555 207,161 333,826 363,064

TOTAL HRRTF Revenue Sources 32,325,600 32,663,927 33,175,555 33,607,161 33,833,826 33,863,064

HRRTF Revenue Payments

Admin and Project Development Budget 232,789 245,010 257,873 271,412 285,661 300,658

Paygo for Construction, 
Capital Equipment, and Operations 31,067,211 31,354,990 31,742,127 32,128,588 32,214,339 32,199,342

Total Payments 31,300,000 31,600,000 32,000,000 32,400,000 32,500,000 32,500,000

HRRTF Revenues Unobligated
Annual Residual Revenues 1,025,600 1,063,927 1,175,555 1,207,161 1,333,826 1,363,064
Beginning Balance 1,000,000 2,025,600 3,089,527 4,265,082 5,472,243 6,806,069
Ending Balance 2,025,600 3,089,527 4,265,082 5,472,243 6,806,069 8,169,133
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Toll Revenue Cash Flow (in dollars) 

FY 2025 FY 2026 FY 2027
Toll Revenues
Gross Revenues 0 30,166,467 41,186,892
Investment Earnings 0 30,000 606,731

TOTAL Revenue Sources

Toll Revenue Payments
Tolling O&M Expenditure 0 23,346,198 15,452,436
Tolling O&M Reserve - Ongoing Deposit 0 0 0
Debt Service Fund 0 0 0
Debt Service Reserve Fund - Ongoing Deposit 0 0 1,091,323
Tolling M&R Reserve - Ongoing Deposit 0 0 1,941,921
Additional Network Cost Payment Fund 0 0 0
VDOT Repayment Fund 0 0 0
HRTAC HRTF Repayment Fund 0 0 0

Total Payments 0 23,346,198 18,485,679

Toll Revenues Unobligated
Annual Residual Revenues 0 6,820,269 22,701,213
Beginning Balance 0 0 6,820,269
Ending Balance 0 6,820,269 29,521,482

Note: 
1. Assume the full HRELN
2. Assume HRTAC Transition Date in FY 2026 upon HRBT opening
3. Assume VDOT contributes $5.8M initial deposits to the Tolling O&M Reserve and supports operations 

prior to the Transition Date pursuant to the MTA



www.hrtac.org
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Agenda Item 5E  
Consent Item  

 
To:  Chair Tuck and the other members of HRTAC 
 
From: Kevin B. Page, Executive Director 
 
Date:   June 17, 2021 
 
Re:  HRTAC 2045 Long Range Plan of Finance Update for the Region’s High Priority 

Projects and the Hampton Roads Regional Transit Fund 
 
 
Recommendation: 
 
The Finance Committee recommends that the Commission approve the Proposed HRTAC 
2045 Long Range Plan of Finance Update as an update to the HRTAC-adopted 2045 Long 
Range Plan of Finance reflected in the enclosed Proposed HRTAC Long Range Plan of 
Finance Update presentation.  
 
Background: 
 
At the March 18, 2021 Commission meeting, the Commission endorsed the Proposed 
HRTAC 2045 Long Range Plan of Finance Update as an update to the HRTAC-adopted 2045 
Long Range Plan of Finance and authorized the Executive Director to conduct a public 
hearing and report back public comments for consideration in the Commission’s action by 
no later than its June 17, 2021 Annual Organizational meeting.  The Executive Director 
conducted a public hearing on May 26, 2021 at 11:00 a.m.  There were no oral or written 
comments received.  The purpose of developing the 2045 Long Range Plan of Finance 
Update for the HRTAC High Priority Projects is to provide current direction on project 
financing and timing that will be used in the HRTPO’s long range transportation plan.  The 
Update also provides for a long range view of the Plan of Finance for the new Hampton 
Roads Regional Transit Fund. This update will guide the Commission and inform others 
through advancing project construction readiness, project finance, bonding, tolling, and 
environmental planning.  At its June 10, 2021 meeting, the Finance Committee 
recommended that the Commission approve the Proposed HRTAC 2045 Long Range Plan of 
Finance Update for the Region’s High Priority Projects and the Hampton Roads Regional 
Transit Fund, and authorized the Finance Committee Chair to recommend approval of the 
Proposed HRTAC 2045 Long Range Plan of Finance Update for the Region’s High Priority 
Projects and the Hampton Roads Regional Transit Fund to the Commission. 
 
Fiscal Impact: 
 
Once adopted, the proposed HRTAC 2045 Long Range Plan of Finance Update represents 
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$9,550 million in regional congestion relief Highway Projects and $552 million in Transit 
Projects.     
 
Suggested Motion: 
 
Motion: The Commission approves the Proposed HRTAC 2045 Long Range Plan of Finance 
Update for the Region’s High Priority Projects and the Hampton Roads Regional Transit 
Fund. 
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Agenda Item 5E:

HRTAC Proposed 2045 Long Range Plan of Finance Update
• Highway Regional Priority Projects 
• Transit Regional Priority Projects
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Highway Regional Priority Projects through FY 2045 (in $MM)

Six Initial 
Projects HRBT HRELN I-64/I-464 

Loop Ramps

I-64/I-264 
Interchange: 

Phase IIIA

I-264/Independence 
Boulevard 

Interchange

I-664 Widening 
(including 

Bowers Hill 
Interchange)

I-64/Denbigh 
Boulevard 

Interchange 
Project

I-264 
Widening

VA-164 
Widening

VA-168 
Bypass

Inflated Costs (MM) $1,420 $3,762 $806 $339 $510 $207 $771 $219 $669 $493 $355

Fiscally Constrained 
Construction End Year

2022 2026 2026 2029 2031 2033 2038 2040 2045 2045 2045

$9,550
$2,888

$602
$4,382
$1,678

* Assume
[1] $588M existing VDOT and other local funding for the Six Initial Projects and HRBT
[2] plus $93M General Assembly Appropriation for the HRELN Project (to be committed)
[3] plus $26M VDOT TRFA funding for the HRELN Project's tolling integration costs
[4] plus $971M SMART SCALE available for new projects after HRELN provided by HRTPO

Total YOE Cost
Funded by HRTF Debt
Funded by Toll Debt
Funded by HRTAC Pay-Go
Funded by VDOT and Other Pay-Go*
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Transit Regional Priority Projects through FY 2045 (in $MM)

Hampton Roads 
Regional Transit 

System - 757 Express

Inflated Costs (MM) $552

Fiscally Constrained 
Construction End Year

2045

Total FV Cost $552
Funded by HRRTF Debt $0
Funded by HRRTF Pay-Go $552

Note: 
1. No project schedule currently available: HRT 10-Year Funding Plan under development
2. Assume completion in 2045
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Agenda Item 5F  
Consent Item  

 
To:  Chair Tuck and the other members of HRTAC 
 
From: Kevin B. Page, Executive Director 
 
Date:   June 17, 2021 
 
Re:  HRBT Project Acquisition of Additional Right-of-Way, Temporary Construction 

Easement 
 
 
Recommendation: 
 
Staff Recommends that the Commission provide written consent to VDOT’s request for the 
Commissioner to file a “Certificate of Take” for acquisition of Additional Right-of-Way for 
under the eminent domain statutes in order for the HRBT Expansion Project Design Builder 
to acquire a temporary construction easement on a portion of three parcels on Hampton 
University property at Strawberry Banks necessary for the HRBT Project.  
 
Background: 
 
The Project Agreement for Funding and Administration (“PAFA”) for the HRBT Expansion 
Project requires the Commission’s prior written consent before the Design Builder may 
proceed with the acquisition of Additional Right-of-Way for the project.  As construction 
has progressed, 15,000 square feet of land on three parcels of Strawberry Banks has been 
identified as needed for temporary use during the construction of the HRBT Project.  In the 
negotiations with Hampton University, the owners of the Strawberry Banks parcels, VDOT 
reports that Hampton University recommended to VDOT that the Commissioner file a 
“Certificate of Take” to acquire the temporary use easements on the parcels.  Before the 
Commissioner of Highways files the “Certificate of Take” and the Design Builder acquire the 
easements, the Commissioner submitted to HRTAC a letter dated June 8, 2021 requesting 
that the Commission provide written approval of the Additional Right-of-Way as soon as 
possible.   A value of the temporary easement has been determined and will be paid to 
Hampton University by the Design Build contractor. On June 3, 2021, VDOT notified 
Hampton University of its intent to file a “Certificate of Take” and identified a value of 
$17,900 for the temporary construction easements.    
 
Fiscal Impact: 
 
The cost of the Additional Right-of-Way temporary construction easement will initially be 
paid by the Design Builder of the HRBT Project and invoiced to the project through the 
current schedule of values payment process.  There will be no additional fiscal impact to 
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the project.     
 
Suggested Motion: 
 
Motion: The Commission: i. Approves the Commissioner’s request for written consent to 
file a “Certificate of Take” under the eminent domain statutes in order for the Design 
Builder to acquire a temporary construction easement on a portion of three parcels on 
Hampton University property at Strawberry Banks; and, ii.  Authorizes the Chair to 
transmit written consent to the Commissioner of Highways for the Acquisition of 
Additional Right-of-Way. 
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Agenda Item 5G  
Consent Item  

 
To:  Chair Tuck and the other members of HRTAC  
 
From: Kevin B. Page, Executive Director 
 
Date:  June 17, 2021 
 
RE: FY2022 HRTAC Meeting Schedule 
 
 
Recommendation: 
 
The Executive Director recommends approval of the proposed meeting schedule of the 
Commission for FY2022.  
 
Background: 
 
The Commission meets regularly on a quarterly basis.  The proposed meeting schedule 
below identifies the meeting dates of the Commission for FY2022.  Special Meetings may be 
called by the Chair in accordance with Article IV, C. of the Third Amended and Restated 
Bylaws of HRTAC.  
 
Meeting Dates and Times for FY2022: 
 
Thursday, September 16, 2021, 12:30 p.m.  – Regular Meeting 
Thursday, December 16, 2021, 12:30 p.m. – Regular Meeting  
Thursday, April 21, 2022, 12:30 p.m. – Regular Meeting (General Assembly Long Session) 
Thursday, June 16, 2021, 12:30 p.m. – Annual Organizational Meeting (Election of Officers) 
 
 
Suggested Motion: 
 
Motion is to approve the proposed meeting schedule of the Commission for FY2022.  
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FY 2022 Hampton Roads Regional Meetings 

(July 1, 2021 – June 30, 2022) 
HRPDC/HRTPO/HRTAC/HRMFFA 
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Agenda Item 6A  
Action Item  

 
To:  Chair Tuck and the other members of HRTAC 
 
From: Kevin B. Page, Executive Director 
 
Date:   June 17, 2021 
 
Re:  Election of FY2022 Officers of the Commission 
 
 
Recommendation: 
 
The Nominating Committee recommends that the Commission adopt the proposed FY2022 
Slate of Officers.   
 
Background: 
 
Sections III.A. and IV.A. of the HRTAC Amended and Reinstated Bylaws of the Commission 
require that the Commission annually elect from its voting Members a Chair and a Vice-Chair 
at its Annual Organizational Meeting.  At its March 18, 2021 Regular Meeting, the HRTAC 
Chair appointed a Nominating Committee.  The chair of the Nominating Committee conferred 
with each member informally to discuss whether the current Chair and Vice Chair should be 
invited to serve a successive term each.  The consensus of the Nominating Committee is that 
they should continue to serve; thus, the proposed FY2022 Slate of Officers is the following:  
Donnie R. Tuck (Hampton Mayor), as Chair, and Doctor Richard W. “Rick” West (Chesapeake 
Mayor), as Vice Chair.      
 
Fiscal Impact: 
 
There is no fiscal impact in relation to this Action Item. 
 
Suggested Motion: 
 
Motion is the Commission approve the recommended FY2022 Slate of Officers for Chair and 
Vice Chair. 
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Agenda Item 6B:

Debt Management Plan Update 
HRBT and HRLEN Funding Plan of Finance
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HRTAC Debt Management Plan Update
• The current Debt Management Plan (DMP) was prepared by staff in May 2020 and approved by 

the Commission in June 2020. It includes:
o HRTF Stress Test Revenue (prepared in absence of the COVID-19 impacted revenue projection 

by the Department of Taxation)
o Funding impacts on HRBT, HRELN, and Bower’s Hill and Ft. Eustis

• Since June 2020, HRTAC’s project funding plan has been continually updated to reflect the 
following major developments:
o HRTF collections have been well performing; updated projection provided by the Department of 

Taxation in December 2020
o Investment Grade T&R Study (non summer weekend) completed in October 2020
o HRELN cost budgets were refined and reduced 
o Bower’s Hill and Ft. Eustis were removed from the HRTAC’s 2045 LRTP

• In March 2021, updated funding plans for HRBT and HRELN were presented to the Commission 
(see page 4-6), and no significant changes have been made to the plans. 

• The staff recommends the DMP to be updated to incorporate the latest HRBT and HRELN funding 
plans (see page 4-6).  
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HRTAC’s Debt Financings

Seeking document approvals for HRBT August 2021 financings:
• Debt Authorization Resolutions;
• Toll Debt Trustee award;
• HRTF 2021A Notes underwriter senior manager award;
• Debt Indentures;
• 2021A Notes Preliminary Offering Statement;
• TIFIA Loan Agreements

HRTAC Project HRTAC Debt Funding Status
Six Initial Projects HRTF Senior Lien 2018A Bonds

HRTF Intermediate Lien 2019A Notes

HRTF Subordinate Lien 2019 TIFIA Loan
HRBT HRTF Senior Lien 2020A Bonds

HRTF Senior Lien 2021A Notes (BANs)

HRTF Subordinate Lien 2021 TIFIA Loan

Toll Revenue Senior Lien 2021 TIFIA Loan
HRELN Additional HRTF Bonds

Additional Toll Revenue TIFIA Loan

Previously Issued or Executed

To be issued/executed in August 2021;
Seeking approvals in June 2021

Planned (CY 2022-CY 2023)

Draw TIFIA to 
pay off the BANs

Draw TIFIA to 
pay off the BANs
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Construction Budget Financing Reserve Budget (Initial Deposits)

HRBT Funding Plan
• Base case plan – no changes from what was presented to the Commission in March 2021

• Annual Toll Revenue Stabilization Fund supported by HRTF:
o Current annual cap - $10 million
o However, interest rates have risen such that debt service estimates are higher. To 

ensure we obtain investment grade ratings, request raising the cap by the amount 
necessary to offset the impact of potential further interest rate increases at the loan 
closing (not to exceed $15 million total).

(in $ millions)
Construction Budget $3,758

Funds
VDOT SMART SCALE $200

HRTAC Funding
HRTF Paygo $1,710
HRTF Senior 2020A Bonds $743
HRTF 2021 TIFIA Loan $760
Toll 2021 TIFIA Loan $345

Total $3,758

Amount Sources
Tolling O&M Reserve $2.9M VDOT
Tolling M&R Reserve $5.0M HRTAC HRTF
Toll Revenue Debt Service Reserve Fund $22.4M HRTAC HRTF
Toll Revenue Stablization Fund $10M HRTAC HRTF
HRTF Debt Service Reserve Fund $37.0M HRTAC HRTF

*Subject to change

*$760M construction funding provided by the HRTF 2021A BANs (to be retired by the 2021 TIFIA Loan at its maturity)

*
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HRELN Funding Plan
• Preliminary funding plan - no changes from what was presented to the Commission in March 2021

• Current activities:
o VDOT continues to refine total budget and annual spending schedules 
o Summer weekend T&R Study task order in place; work to be completed in Jan-Feb 2022

• The updated T&R Study will impact the amount of the toll revenue debt; the General Assembly 
Appropriation described below will be adjusted down if possible. 

Costs/Funding Status
Current Budget

Cost $806,000,000 budget and annual costs to be updated by VDOT

Funding
HRTAC Funding (for construction)

HRTF Debt $293,815,900 target to issue in CY 2022
HRTF Paygo $127,448,779 programmed in HRTAC SYIP
Toll Revenue Debt $265,605,321 amount to be updated & target to execute in CY 2023
General Assembly Appropriation $93,130,000 amount to be updated & target to approve in CY 2022

Total $780,000,000

VDOT Funding (for tolling integration) $26,000,000 VDOT to approve 
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HRTAC Annual Debt Issuance Plan

Future debt issuance can change due to a number of factors, including construction and tolling 
cost estimates, HRTF and toll revenue projections, interest rates, and TIFIA loan availability. 

*The HRTF 2019A BANs will be retired by the 2019 TIFIA Loan; the HRTF 2021A BANs would be retired by the 2021 TIFIA Loan. 
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HRTF Revenue Projection
• In December 2020, the Department of Taxation provided an updated forecast for FY 2021 –

FY 2028 which reflect COVID-19 impact and recovery assumptions. 

• Growth rates after FY 2028 are computed based on the methodology previously reviewed 
and accepted by rating agencies and TIFIA.
o Sales and uses tax: 2.76%
o Fuels tax: 0.2%

Sales and Uses Tax Fuels Tax Total Change
FY 2020 (acutual) 146,200,000 55,000,000 201,200,000
FY 2021 139,100,000 58,600,000 197,700,000 -1.7%
FY 2022 142,800,000 60,400,000 203,200,000 2.8%
FY 2023 146,800,000 62,200,000 209,000,000 2.9%
FY 2024 150,200,000 63,500,000 213,700,000 2.2%
FY 2025 157,800,000 64,300,000 222,100,000 3.9%
FY 2026 165,400,000 65,500,000 230,900,000 4.0%
FY 2027 169,900,000 67,200,000 237,100,000 2.7%
FY 2028 175,200,000 69,000,000 244,200,000 3.0%

HRTF Projection (December 2021)
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HRTF Revenue Current Performance
• Through May 31, 2021, HRTAC has received year-to-date Fiscal Year 2021 HRTF 

Revenues of $159M, representing nine months of collections of the sales and use tax and 
eight months of collections of the fuels tax. 

• YTD FY 2021 revenues are significantly higher than FY 2020. 

• Full FY 2021 revenues are on track to exceed FY 2020 actuals and the FY 2021 projection. 

Month of Sales FY FY FY 2020 vs. 2021 vs. Month of Sales FY FY FY 2020 vs. 2021 vs. 
2019 2020 2021 2019 2020 2019** 2020 2021 2019 2020

July $12.0 $13.0 $13.2 8.2% 2.0% July $4.9 $5.3 $4.9 -7.4%
August $12.1 $13.1 $13.3 8.0% 1.7% August $5.0 $5.4 $4.8 -9.4%
September $11.1 $12.1 $13.4 8.4% 11.0% September $16.9 $5.0 $5.0 -1.5%
October $11.3 $12.1 $13.4 7.4% 10.0% October $6.2 $5.1 $4.8 -6.8%
November $11.3 $12.5 $13.4 10.3% 7.2% November $4.0 $4.7 $4.8 0.6%
December $13.7 $14.6 $16.2 6.9% 11.1% December $7.2 $5.0 $4.7 -5.9%
January $9.8 $10.5 $12.0 7.9% 14.1% January $5.2 $4.5 $4.3 -4.6%
February $9.5 $10.0 $11.6 5.8% 15.5% February $4.6 $4.3 $3.7 -14.0%
March $11.8 $11.3 $15.9 -4.2% 40.8% March $4.9 $4.5 $0.0 -7.5%
April $12.2 $10.5 $0.0 -13.7% April $5.8 $4.1 $0.0 -29.7%
May* $19.2 $17.8 $0.0 May $4.5 $3.1 $0.0 -31.1%
June* $5.2 $8.6 $0.0 8.24%* June $4.9 $3.9 $0.0 -19.4%
Total $139.2 $146.2 $122.4 $74.0 $55.0 $37.0

July - March Total $102.6 $109.2 $122.4 July - February T $53.9 $39.4 $37.0
*May and June combined **FY 2019 includes $11M sepecial assessment

-8.1%

Fuels TaxSales and Uses Tax
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HRTF Revenue Supported Debt Service Illustration 

*Excluding 2019A BANs and 2021A BANs’ debt service paid by capitalized interest funds
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Toll Revenue Supported Debt Service Illustration

Notes:
1. Preliminary, subject to change
2. Base case full-built HRELN (Phase 1-3) gross revenue forecast provided by CDM Smith in December 2020
3. Tolling O&M and M&R cost estimates provided by VDOT in December 2020
4. Assume $10M HRTF Rate Stabilization Fund annual cap
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Next Steps

• To update the Commission’s Debt Management Plan, the Finance Committee 
recommends to the Commission for Approval of the Debt Management Plan Update 
to incorporate the latest HRBT and HRELN funding plans (see page 4-6) at the June 
17, 2021 Annual Organizational Meeting. 
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Agenda Item 6C:

Trustee Services for Toll Roads System Revenue Bonds 
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Trustee Services for Toll Roads System Revenue Bonds 

• Under the authority of Board action to advance preparations for an initial toll backed bond offering, HRTAC 
issued on March 29, 2021 a Request for Proposal for Trustee Services for Toll Roads System Revenue Bonds 
(HRTAC 2021-01).  

• An Ad-Hoc the Toll Roads System Revenue Bonds RFP Evaluation Committee was established.  

• The Evaluation Committee received five proposals and met remotely to: discuss the proposals received 
and scores; to conduct two interviews of the shortlisted proposers; and to select a proposer to advance for 
use in the HRTAC Toll Roads System Revenue Bonds issuances pursuant to the indenture.  

• The RFP Evaluation Committee finalized its recommendation to the Board for consideration and approval. 

• The recommendation of the Toll Roads System Revenue Bonds RFP Evaluation Committee is U.S. Bank 
National Association.  

• At its June 10, 2021 Finance Committee meeting, the Finance Committee endorsed the HRTAC Toll Roads 
System Revenue Bonds Trustee RFP Evaluation Committee’s recommendation of U.S. Bank National 
Association to award as Trustee for the Toll Roads System Revenue Bonds and authorized the Finance 
Committee Chair to communicate the action of the Finance Committee to recommend Commission 
approval of U.S. Bank National Association as Trustee to be engaged in the inaugural HRTAC Toll Roads 
System Revenue Bonds Offering and any future Toll Roads System Revenue Bonds issued pursuant to the 
Indenture.
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Agenda Item 6D:

Debt Authorization:
2021 HRTF TIFIA Loan and Associated 2021A BANs 
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HRBT TIFIA Financing Status Update

• TIFIA Loans and related BANs are HRTAC’s only debt financing for the HRBT Project 
remaining yet to be completed.

• HRTAC is pursuing a 2021 HRTF TIFIA Loan ($790M*) and a 2021 Toll TIFIA Loan 
($345M).

• HRTAC has made tremendous progress with the TIFIA program:

o Reached substantive agreement on key business terms for both loans

o Two Loan Agreement drafts based on the agreed upon business terms are presented in 
June for review and approval

o Expected to be invited to submit a Loan Application in June

o Target Loan Closing in August

o Issue HRTF BANs concurrently with the Loan Closing

* Preliminary, based on current pro-forma cash flow estimates that provide $760M construction funding (net of 
financing costs), and lower than the maximum value in the Debt Resolution  
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2021 HRTF TIFIA Loan Agreement – Draft Overview

• Consistent with the HRTF Master Trust Indenture

• All primary provisions consistent with the 2019 HRTF TIFIA Loan Agreement, 
including coverage requirements and reserve requirements

• Requested amount consistent with the HRBT Funding Plan

• Final maturity expected in 2060, TBD, which is 35 years after HRBT’s substantial 
completion (maximum term)

• Amortization profile structured in consideration of the overall HRTF debt service 
profile

• Only key change to the HRTF cash flow is to provide HRTF Transfers from available 
cash, on a needed basis, to the Toll Revenue Flow of Funds to enhance the 
creditworthiness of the Toll TIFIA Loan. 
o HRTAC shall use available current period HRTF revenues and the HRTF General 

Fund balance to make the HRTF Transfers. If HRTAC fails to do so, HRTAC may 
submit a letter to TIFIA to explain the causes. TIFIA will evaluate on a case by case 
basis and determine whether it is a default. HRTAC has 6 months to cure; during 
the 6 months, a default shall not be declared.  An event of default, if declared, is 
only on the HRTF Subordinate Lien debt (assuming bond covenants are being met).
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2021 HRTF TIFIA BANs Overview

• TIFIA Bond Anticipation Notes (“BANs”) are frequently used for the following reasons:
o To avoid complications with multiple TIFIA Loan draws 

o To realize interest cost savings – the interest rate on short term BANs (estimated 0.7% as 
of May 27) is less than the TIFIA Loan rate (weighted average of 2.16%).

o BAN proceeds can be invested to generate earnings (estimate 0.09%-0.25%), whereas 
TIFIA Loan proceeds cannot.

• HRTAC utilized the BANs strategy in 2019 – sold $414,345,000 HRTF 2019A Notes in 
connection with the 2019 HRTF TIFIA Loan, which generated $23 million savings. 

• The same strategy is suitable for the upcoming 2021 HRTF TIFIA Loan – issue 2021 HRTF 
BANs in connection with the 2021 HRTF TIFIA Loan.

• The strategy is not yet suitable for the 2021 Toll TIFIA Loan because it will not be drawn on 
until FY 2024-2025 (i.e. multi-year interest cost carry if issued now); it will be considered in 
the future.

Benchmark Rate Credit Spreads Interest Due
TIFIA BAN Short-term tax exempt Yes Accrue on the entire issuance
TIFIA Loan Long-term taxable No Accrue only on drawn amounts

BAN’s Overview Recap

HRTF BANs
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2021 HRTF TIFIA BANs Economic Benefits –
Preliminary Results

• Utilizing the BANs, the projected maximum balance on the TIFIA Loan is reduced to $788 
million - a reduction of almost $12 million vs. no BANs.

• With a lower balance to pay off, total loan payments are reduced by $44 million, which results 
in stronger debt service coverage ratios. The average subordinate coverage ratio through FY 
2060 increases from 2.81x to 2.84x.

• Proceeds of the BANs can be invested and earn interest during the construction period and 
capitalized interest period. It is currently estimated the BANs could generate $2.3 million in 
interest income.

Without BANs With BANs* Benefits

Maximum Loan Balance** 801,642,211 788,770,000 12,872,211 

Total Loan Payments 1,214,361,138 1,170,431,487 43,929,651 

Interest Earnings** - 2,345,575 2,345,575

*BAN Interest Rate of 0.69%
**TIFIA Interest Rates from 1.38% - 2.25%
***Interest earnings rate of 0.09% through 7/1/2022, and 0.25% thereafter
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• Based on market rates as of May 27, 2021, the 
estimated net present value benefit of the 
BANs is $36.3 million.

BANs
Dated Date 8/26/2021
Maturity Date 3/1/2026
Capitalize Interest Through 3/1/2026
Coupon 5.00%
Yield 0.69%
Investment Earnings Rate

8/26/2021-7/1/2022 0.09%
7/1/2022-3/1/2026 0.25%

TIFIA Loan Rates 1.38% - 2.25%

Analysis Assumptions

FY TIFIA DS PV TIFIA DS
Interest 

Earnings PV
2021
2022 (1,408,932) (1,389,840)
2023 (523,087) (506,537)
2024 (238,274) (225,480)
2025 8,623,375 7,940,031 (139,678) (129,418)
2026 17,389,680 15,756,238 5,572,924 (35,604) 4,989,972
2027 20,285,031 17,975,674 19,535,698 17,311,296
2028 20,296,166 17,603,501 19,554,149 16,959,578
2029 20,306,921 17,238,446 19,572,377 16,614,553
2030 24,926,730 20,693,205 24,147,684 20,045,788
2031 25,004,697 20,316,463 24,244,517 19,698,155
2032 28,319,843 22,511,354 27,542,443 21,892,617
2033 33,485,121 26,038,182 32,678,431 25,410,005
2034 33,831,262 25,747,014 33,063,539 25,161,939
2035 34,372,674 25,601,502 33,455,895 24,918,300
2036 34,645,327 25,254,785 33,745,700 24,598,682
2037 34,920,768 24,912,959 34,039,071 24,283,676
2038 35,199,038 24,576,345 34,336,069 23,973,593
2039 35,480,177 24,244,694 34,636,755 23,668,195
2040 35,764,228 23,917,990 34,941,193 23,367,463
2041 36,051,232 23,595,912 35,249,447 23,071,089
2042 36,341,233 23,278,726 35,561,583 22,779,329
2043 36,565,255 22,923,030 35,877,668 22,491,978
2044 36,834,323 22,599,441 36,146,349 22,177,350
2045 37,105,631 22,280,390 36,417,385 21,867,148
2046 37,379,203 21,966,077 36,690,803 21,561,568
2047 37,655,063 21,656,322 36,966,633 21,260,434
2048 37,933,236 21,351,089 37,244,902 20,963,710
2049 38,213,749 21,050,172 37,525,639 20,671,194
2050 38,496,626 20,753,703 37,808,876 20,383,016
2051 38,781,894 20,461,535 38,094,641 20,099,032
2052 38,854,582 20,062,714 38,382,965 19,819,192
2053 39,139,591 19,778,679 38,664,515 19,538,606
2054 39,426,956 19,498,820 38,948,391 19,262,143
2055 39,716,701 19,223,020 39,234,620 18,989,691
2056 40,008,853 18,951,215 39,523,225 18,721,185
2057 40,303,437 18,683,329 39,814,233 18,456,551
2058 40,600,479 18,419,360 40,107,671 18,195,785
2059 40,900,007 18,159,219 40,403,563 17,938,803
2060 41,202,048 17,902,829 40,701,938 17,685,524
Total 1,214,361,139 752,923,965 1,170,431,488 (2,345,575) 716,575,866

PV Benefit 36,348,099

BANsNo BANs

2021 HRTF TIFIA BANs Economic Benefits –
Preliminary Results (cont.)
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Agenda Item 6E:

Debt Authorization:
2021 Toll TIFIA Loan
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2021 Toll TIFIA Loan Agreement – Draft Overview

• Consistent with the PAFA

• Consistent with the Master Tolling Agreement

• Consistent with industry standards and crafted to obtain minimum investment grade credit 
ratings

• Requested loan amount - $345M (in the PAFA)

• Final maturity – 35 years after the current substantial completion date, but extendable if 
completion is delayed (minimized construction risk and revenue risk)

• Amortization profile sculpted to mirror the base case revenue growth profile and meet 
rating agencies and TIFIA’s revenue sensitivity tests 

• Annual payments divided to mandatory and scheduled – unpaid scheduled debt service 
due to revenue insufficiency is rolled into the loan balance and does not cause a default.

• Revenue Stabilization Fund (i.e. HRTF Transfer) is available for both mandatory (first 
priority) and scheduled payments. 
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Revenue Fund

Tolling O&M Fund

Tolling O&M Reserve Fund

Additional Toll Roads System Cost 
Payment Fund

VDOT Repayment Fund

HRTF Repayment Fund

Debt Service Fund

General Reserve – Restricted Account

Debt Service Reserve Fund 

Tolling M&R Reserve Fund

Two 
backstops 
provided by 
HRTF 
Transfers 

Revenue 
Stabilization 
Fund

HRTF
General Fund

Toll Revenue Flow of Funds

General Reserve – Unrestricted Account

2021 Toll TIFIA Loan Agreement – Draft Overview (cont.)
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2021 Toll TIFIA Loan Agreement – Draft Overview (cont.)

• Restricted Payment Conditions (RPCs)
o RPCs include Debt Service Commence Date has started, all debt service payments 

(including scheduled) are current, General Reserve Restricted Account balance > $20M, 
DSCR > 1.35x, ACCR >1.1x and Loan Life Coverage Ratio > 1.5x 

o If all RPCs are met, the Additional Toll Roads System Cost Payment Fund, VDOT 
Payment Fund, HRTF Payment Fund, and the General Reserve Unrestricted Account 
can receive deposits from current period revenues following the order of the Flow of 
Funds 

• If the General Reserve Unrestricted Account’s balance exceeds $50M, any further deposit 
into the Account is subject to 50% revenue sharing with TIFIA

• Funds in the General Reserve Unrestricted Account can be transferred out to cure 
insufficiencies of any funds higher in the Flow of Funds including the three payment funds.  

• Rate Covenant and ABT

Additional Bonds Test   Rate Covenant 

DSCR ACCR   DSCR ACCR 

1.55x 1.10x   1.35x 1.00x 
 

Net Revenues = Gross Revenues – Tolling O&M Expenditure + Revenue Stabilization Fund 
Debt Service Coverage Ratio (DSCR) = Projected Net Revenues/Debt Service
All-in Cost Coverage Ratio (ACCR) = (Projected Net Revenues + General Reserve Restricted Account balance) / (Debt Service + Tolling M&R 
Reserve Deposits) 



www.hrtac.org
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Agenda Item 6B  
Action Item  

 
To:  Newly Elected Chair and the other members of HRTAC 
 
From: Kevin B. Page, Executive Director 
 
Date:   June 17, 2021 
 
Re:  HRBT and HRELN Funding Plan of Finance and Debt Management Plan Update 
 
 
Recommendation: 
 
The Finance Committee recommends that the Commission approve the Proposed HRTAC 
Hampton Roads Bridge Tunnel and Hampton Roads Express Lanes Network Plan of 
Finance and Debt Management Plan Update as reflected in the enclosed presentation.   
 
Background: 
 
As Commission staff, financial advisors, and VDOT continue to further refine project 
readiness and financing options, an update to the approved HRTAC Hampton Roads Bridge 
Tunnel project and the Hampton Roads Express Lanes Network Plan of Finance and Debt 
Management Plan is warranted.  The proposed update reflects current HRTF revenue 
projections provided by the Commonwealth, current toll revenues and tolling costs 
projections, and updated project cost estimates.  HRTAC’s financial advisors will provide 
details to the proposed update at the Finance Committee meeting.  A copy of the 
presentation detailing the proposed update is enclosed for reference.  At its June 10, 2021 
Finance Committee meeting, the Finance Committee recommended that the Commission 
approve Proposed HRTAC Hampton Roads Bridge Tunnel and Hampton Roads Express 
Lanes Network Plan of Finance and Debt Management Plan Update and authorized the 
Finance Committee Chair to recommend approval of the Proposed HRTAC Hampton Roads 
Bridge Tunnel and Hampton Roads Express Lanes Network Plan of Finance and Debt 
Management Plan Update to the Commission. 
 
Fiscal Impact: 
 
The fiscal impact to the Hampton Roads Transportation Fund in relation to the HRTAC 
Proposed Debt Management Plan Update includes further refinement of the Hampton 
Roads Bridge Tunnel and Hampton Roads Express Lanes Network projects.   
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Suggested Motion: 
 
Motion: The Commission approves the Proposed HRTAC Hampton Roads Bridge Tunnel 
and Hampton Roads Express Lanes Network Plan of Finance and Debt Management Plan 
Update. 
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Agenda Item 6C  
Action Item  

 
To:  Newly Elected Chair and the other members of HRTAC 
 
From: Kevin B. Page, Executive Director 
 
Date:   June 17, 2021 
 
Re:  Trustee Services for Toll Roads System Revenue Bonds 
 
 
Recommendation: 
 
The Finance Committee recommends that the Commission approve a Toll Roads System 
Revenue Bonds Trustee award of contract to U.S. Bank National Association for the first 
HRTAC toll backed bond and authorize the HRTAC Chair to execute the necessary Agreement 
with U.S. Bank National Association that will be engaged during the toll bond issuance 
process.      
 
Background: 
 
On March 29, 2021, HRTAC issued a Request for Proposal for Trustee Services for Toll Roads 
System Revenue Bonds (HRTAC 2021-01).  To evaluate the toll backed Bond Trustee 
proposals and make recommendation to the Board, an Ad-Hoc RFP Evaluation Committee 
was established.  The Evaluation Committee received five proposals and met remotely to: 
discuss the proposals received and scores; to conduct two interviews of the shortlisted 
proposers; and to select a proposer to advance for use in the HRTAC Toll Roads System 
Revenue Bonds issuances pursuant to the indenture.  The RFP Evaluation Committee 
finalized its recommendation to the Board for consideration and approval.  The selected 
HRTAC Toll Roads System Revenue Bonds Trustee will be engaged during the bond issuance 
process.  The recommendation of the Toll Roads System Revenue Bonds RFP Evaluation 
Committee is U.S. Bank National Association.  At its June 10, 2021 Finance Committee 
meeting, the Finance Committee endorsed the HRTAC Toll Roads System Revenue Bonds 
Trustee RFP Evaluation Committee’s recommendation to award  U.S. Bank National 
Association a contract to serve as Trustee for the Toll Roads System Revenue Bonds and 
authorized the Finance Committee Chair to communicate the action of the Finance 
Committee to recommend Commission approval of U.S. Bank National Association as Trustee 
to be engaged in the inaugural HRTAC Toll Roads System Revenue Bonds Offering and any 
future Toll Roads System Revenue Bonds issued pursuant to the Indenture. 
 
 
 
Fiscal Impact: 
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There is a fiscal impact in relation to this Action Item that will be further identified during 
the bond offering process. 
 
Suggested Motion: 
 
Motion is the Commission: i.  Approves a Toll Roads System Revenue Bonds Trustee award 
of contract to U.S. Bank National Association for the first HRTAC toll backed bond; and, ii.  
Authorizes the HRTAC Chair to execute the necessary Agreement with U.S. Bank National 
Association that will be engaged during the toll bond issuance process.      
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Agenda Item 6D  
Action Item  

 
To:  Newly Elected Chair and the other members of HRTAC 
 
From: Kevin B. Page, Executive Director 
 
Date:   June 17, 2021 
 
Re:  2021 HRTF Backed TIFIA Loan and Associated Bond Anticipation Note 

Authorizations – Resolution 2021-05 
 
 
Recommendation: 
 
The Finance Committee recommends that the Commission approve Resolution 2021-05 for the 
proposed 2021 HRTF Backed TIFIA issue for up to $818 million and HRTF Senior Lien Bond 
Anticipation Notes issue for up to $818 million. 
 
Background: 
 
The Commission has previously reviewed and approved a debt management plan for the 
financing and refinancing of the costs of Commission-approved new construction projects for 
congestion relief in the localities comprising Planning District 23.  In February, 2018, the 
Commission issued $500 million of Senior Lien Revenue Bonds, Series 2018A under its HRTF 
Master Indenture, to provide funding in part for the initial six debt-funded projects.  The 
Commission continued the funding of these projects in December, 2019 with the issuance 
under the Master Indenture of its $500,789,463 TIFIA Series 2019A Bond (TIFIA – 
20201001A); $414,345,000 Intermediate Lien Bond Anticipation Notes, Series 2019A; and, in 
order to provide the initial debt funded component of the HRBT Expansion Project, the 
issuance of its $614,615,000 Senior Lien Revenue Bonds, Series 2020A.  The current financing 
continues the funding of the HRBT Expansion Project with a similar HRTF TIFIA/BAN structure 
as was employed in 2019, as follows. 
 
In response to the Commission’s Letter of Interest for financing through the Transportation and 
Infrastructure Finance and Innovation Act of 1978, the U.S. DOT, acting through the Federal 
Highway Administrator, has advanced through to creditworthiness review a loan for further 
HRBT Expansion Project financing.   Furthermore, market conditions may make it fiscally 
advantageous for the Commission to issue bond anticipation notes and utilize the proceeds to 
fund certain costs on an interim basis, with TIFIA funding being used to repay the principal 
amount of the BANs upon project completion.   A Senior and two Co-Manager Underwriters 
were chosen from the underwriter pool.   Four firms that each had experience with similar TIFIA 
BANs and similar short-term debt instruments responded to an HRTAC Request for Information 
(RFI). Three of the four respondents were chosen:  Citi as Senior Underwriter with J.P. Morgan 
and Wells Fargo as Co-Managers to support Citi.  Following a full briefing update, the 
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Commission will be asked for action to approve Resolution 2021-05 for the issuance of a 
Subordinate Lien Revenue Bonds issue for up to $818 million and a Senior Lien Bond 
Anticipation Notes issue for up to $818 million, such HRTF-backed issuances anticipated to 
occur during the Third Quarter of CY 2021.  The Resolution further authorizes limited credit 
support from the HRTF for the toll-backed financing structure for the HRBT Expansion Project 
and the Hampton Roads Express Lanes.  This HRTAC Resolution 2021-05 would authorize the 
Commission’s staff, counsel and financial advisor to move forward with such financings, and 
finalize the documents and agreements required for the same, all subject to parameters in the 
Resolution.  At its June 10, 2021 Finance Committee meeting, the Finance Committee endorsed 
Resolution 2021-05 and authorized the Finance Committee Chair to communicate the Finance 
Committee’s endorsement to the Commission at its June 17, 2021 Annual Organizational 
meeting.   
 
Fiscal Impact: 
 
There is a significant fiscal impact in relation to this Action Item as a portion of the Commission’s 
revenues will be devoted to debt service payments while these financings remain outstanding.    
 
Suggested Motion: 
 
Motion: The Commission approves Resolution 2021-05.   
 



 
 

HRTAC RESOLUTION 2021 – 05 
 

RESOLUTION AUTHORIZING THE ISSUANCE OF  
UP TO $818,000,000 IN AGGREGATE PRINCIPAL AMOUNT  

OF HAMPTON ROADS TRANSPORTATION FUND  
SUBORDINATE LIEN REVENUE BONDS (TIFIA SERIES 2021) AND UP TO 

$818,000,000 OF HAMPTON ROADS TRANSPORTATION FUND  
SENIOR LIEN BOND ANTICIPATION NOTES  

 
WHEREAS, the Hampton Roads Transportation Accountability Commission (the 

“Commission”) is a political subdivision of the Commonwealth of Virginia (the 
“Commonwealth”) having the powers set forth in Chapter 26, Title 33.2, of the Code of Virginia 
of 1950, as amended (the “HRTAC Act”); 

WHEREAS, the Commission has previously reviewed and approved a debt management 
plan for the financing and refinancing of the costs of the Hampton Roads Bridge Tunnel Expansion 
Project, which constitutes in accordance with the HRTAC Act a construction project for 
congestion relief on a new or existing highway, bridge, and/or tunnel in the localities comprising 
Planning District 23 (the “HRBT Expansion Project”), and funding for costs for the HRBT 
Expansion Project includes the Commission’s previously issued Series 2020A Bonds and certain 
“TIFIA” funding, each as described below;  

 
WHEREAS, on February 14, 2018, the Commission issued its Senior Lien Revenue 

Bonds, Series 2018A (the “2018A Bonds”), in the principal amount of $500,000,000, pursuant to 
the terms of the HRTAC Act, resolutions approved by the governing body of the Commission on 
June 16, 2016 and December 14, 2017, and a Master Indenture of Trust (as supplemented and 
amended from time to time, the “Master Indenture”) as supplemented by a First Supplemental 
Series Indenture, each between the Commission and Wilmington Trust, National Association (the 
“Trustee”) and dated as of February 1, 2018; 

WHEREAS, the Commission has also issued the following series of obligations under the 
Master Indenture for the funding of certain Projects: 

• $500,789,463 TIFIA Series 2019A Bond (TIFIA – 20201001A) pursuant to the 
Master Indenture as supplemented by a Second Supplemental Series Indenture 
dated as of December 1, 2019; 
 

• $414,345,000 Intermediate Lien Bond Anticipation Notes, Series 2019A, pursuant 
to the Master Indenture and a Third Supplemental Series Indenture dated as of 
December 15, 2019; and  
 

• $614,615,000 Senior Lien Revenue Bonds, Series 2020A, pursuant to the Master 
Indenture and a Fourth Supplemental Series Indenture dated as of October 1, 2020; 
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WHEREAS, obligations issued under the Master Indenture are payable from and secured 
by the revenues and funds in the Hampton Roads Transportation Fund (as defined in the HRTAC 
Act) (the “HRTF Bonds”) and the proceeds of such HRTF Bonds are to be used to finance and 
refinance the costs of new construction projects on new or existing highways, bridges, and tunnels 
in the localities comprising Planning District 23; 

WHEREAS, the Commission’s Letter of Interest, dated April 29, 2020, for a secured loan 
(the “TIFIA Loan”) under the Transportation Infrastructure Finance and Innovation Act of 1978, 
as amended (“TIFIA Act”), to further finance a portion of the costs of the HRBT Expansion Project 
has been advanced by the United States Department of Transportation (“U.S. DOT”) through 
creditworthiness review and into negotiation of business terms; 

 
WHEREAS, the Commission has negotiated the terms of the TIFIA Loan, including a 

form of TIFIA Loan Agreement (the “TIFIA Loan Agreement”) between the Commission and 
U.S. DOT, acting by and through the Federal Highway Administrator (the “TIFIA Lender”), 
pursuant to which the TIFIA Lender will agree to extend a secured loan to the Commission to 
finance a portion of the costs of the HRBT Expansion Project; 

 
WHEREAS, to evidence the obligation of the Commission to repay the loan under the 

TIFIA Loan Agreement, the Commission desires to authorize the issuance of an additional series 
of obligations under the Master Indenture in an initial principal amount of up to $818,000,000, to 
be designated as the “Subordinate Lien Revenue Bond, TIFIA Series 2021” (the “TIFIA Series 
2021 Bond”), the proceeds of which would be used to finance in part the costs of the Eligible 
Project Costs (as defined in the TIFIA Loan Agreement); 

 
WHEREAS, market conditions may make it fiscally advantageous for the Commission to 

issue bond anticipation notes and utilize the proceeds thereof to fund certain construction costs of 
the HRBT Expansion Project on an interim basis before the proceeds of the TIFIA Series 2021 
Bond are drawn under the TIFIA Loan Agreement, and for the Commission to utilize a portion of 
the proceeds of the TIFIA Series 2021 Bond to repay such bond anticipation notes at maturity; 

 
WHEREAS, the Commission therefore desires to authorize the issuance of an additional 

series of obligations under the Master Indenture in an initial principal amount of up to 
$818,000,000, to be designated as the “Senior Lien Bond Anticipation Notes, Series 2021” (the 
“Series 2021 Notes”), to provide short term funding of the HRBT Expansion Project, such Series 
2021 Notes to be retired with proceeds of the TIFIA Series 2021 Bond as stated above, or otherwise 
from available amounts under the Master Indenture, or by issuing bonds for such purpose under 
the Master Indenture; 

 
WHEREAS, in furtherance of the foregoing, the Executive Director and the Finance 

Committee have recommended that the Commission proceed with the issuance of the obligations 
described above, and with the authorization, execution and delivery of certain financing 
documents, drafts of which have been presented by the Commission’s Financial Advisor and Bond 
Counsel to the Finance Committee and to the Commission, including the following (collectively, 
the “Bond Documents”):  
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 (a) A Fifth Supplemental Series Indenture of Trust between the Commission 
and the Trustee (the “Fifth Series Supplement”), relating to the issuance of the TIFIA Series 
2021 Bond; 
 

(b) The TIFIA Loan Agreement; 
 

(c) The form of the TIFIA Series 2021 Bond, attached as Exhibit B to the Fifth 
Series Supplement; 

 
(d) A Sixth Supplemental Series Indenture of Trust between the Commission 

and the Trustee (the “Sixth Series Supplement” together with the Fifth Series Supplement, 
the “Series Supplements”), relating to the issuance of the Series 2021 Notes; 
 

(e) The form of the Series 2021 Notes, attached as Exhibit B to the Sixth Series 
Supplement;  
 
 (f) A Bond Purchase Agreement between the Commission and the underwriters 
appointed by the Commission (the “Bond Purchase Agreement”), relating to the sale of the 
Series 2021 Notes;  
 
 (g) A Preliminary Official Statement furnishing information to prospective 
purchasers of the Series 2021 Notes regarding the Commission, the Series 2021 Notes and 
the security therefor (the “Preliminary Official Statement”); and 
 
 (h) A Continuing Disclosure Undertaking of the Commission, in accordance 
with Securities Exchange Commission Rule 15c2-12, as amended (the “Municipal 
Securities Rule”), to periodically provide certain updated disclosures to the municipal 
securities market regarding the Commission, the Series 2021 Notes and the security 
therefor;  

 
WHEREAS, the Commission has determined that it would be in the best interests of the 

Commission to authorize the Executive Director to finalize the terms of the TIFIA Series 2021 
Bond, the Series 2021 Notes, and the Bond Documents with the advice of the Financial Advisor, 
Bond Counsel and the Commission’s general counsel, and to cause the execution and delivery 
thereof, subject to the limitations and parameters hereinafter provided in this Resolution; 

 
WHEREAS, the Commission desires to authorize the transfer of certain limited amounts 

from the General Fund established under the Master Indenture (the “HRTF Transfers”) to provide 
support with respect to certain funds to be established under the Commission’s toll revenue bond 
indenture; 

 
WHEREAS, the Commission is meeting to discuss and transact the business of the 

Commission, and the Commission deems it necessary to meet by electronic communications 
without physical assembly of members of the Commission in accordance with the budget bill of 
the Commonwealth of Virginia (the “Commonwealth”) for the biennium ending June 30, 2022, as 
adopted by the Virginia General Assembly, because the Governor of the Commonwealth has 
issued Executive Order Fifty-One (2020) declaring a state of emergency, which declaration 
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continues in force and effect, and the nature of such emergency makes it impracticable or unsafe 
for the Directors of the Commission to assemble in a single location. 

NOW, THEREFORE, BE IT RESOLVED BY THE HAMPTON ROADS 
TRANSPORTATION ACCOUNTABILITY COMMISSION: 

1. The Commission authorizes and approves the issuance of the TIFIA Series 2021 
Bond, in one or more sub-series, and the Series 2021 Notes, under the Master Indenture. 

 2. The Commission is authorized to enter into the TIFIA Loan Agreement to obtain a 
secured loan from the TIFIA Lender in the initial principal amount of up to $818,000,000, which 
amount may be increased from time to time, to the extent permitted under the TIFIA Loan 
Agreement, to reflect the amount of interest on the disbursed amount of the loan that is not 
currently paid by the Commission. 
 

3. The Commission authorizes and directs the Executive Director or the Chair of the 
Commission, either of whom may act, to develop, negotiate and finalize, with the advice of the 
Financial Advisor, Bond Counsel and the Commission’s general counsel, the structure, terms and 
conditions of the TIFIA Series 2021 Bond and the Series 2021 Notes, including, without limitation, 
their series designations, dated dates, principal amounts, interest rates, maturity dates, redemption and 
prepayment provisions (if any), sales prices, and principal amounts in each maturity of each series, 
subject to the following parameters and conditions:  

(i) the TIFIA Series 2021 Bond and the Series 2021 Notes shall be issued in 
accordance with the form and requirements of the Master Indenture and the 
applicable Series Supplement (as finalized in accordance with the terms of this 
Resolution); 

(ii) the original principal amount of the TIFIA Series 2021 Bond shall not exceed 
$818,000,000, subject to increase as set forth above; 

 
(iii) the interest rate on the TIFIA Series 2021 Bond or any sub-series thereof shall not 

exceed 3.25%, provided that, upon the occurrence and during the continuance of a 
payment default, the interest rate with respect to any overdue principal amount shall 
be the applicable default rate specified in the TIFIA Loan Agreement;  

 
(iv) the TIFIA Series 2021 Bond shall have a final maturity date not later than 40 years 

from the date of its issuance;  

(v) the principal amount of the Series 2021 Notes shall not exceed $818,000,000; 
 
(vi) the Series 2021 Notes shall have a final maturity date not later than five years from 

their dated date; and 
 
(vii) the Series 2021 Notes shall bear interest at the interest rate or rates as shall be 

approved by the Executive Director or the Chair of the Commission, provided that 
the weighted average yield on the Series 2021 Notes, computed using the stated 
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interest rate or rates and the stated original offering price or prices on the Series 
2021 Notes, cannot exceed the stated TIFIA interest rate as established above in 
clause (iii), and provided further that the weighted average yield on the Series 2021 
Notes, computed using the stated interest rate or rates and the stated original 
offering price or prices on the Series 2021 Notes, shall not be greater than 3.75%.   

 
 4. The Bond Documents are approved; the Chair or Vice Chair of the Commission, either 
of whom may act (the “HRTAC Representative”), is authorized to execute and deliver the Bond 
Documents on the Commission’s behalf, with such changes, insertions or omissions (not inconsistent 
with the parameters in Sections 2 and 3 above) as may be finalized by the Executive Director in 
accordance with the terms of this Resolution with the advice of the Financial Advisor, Bond Counsel 
and the Commission’s general counsel.  Such authorization and approval shall be evidenced 
conclusively by the execution and delivery of the finalized Bond Documents by the HRTAC 
Representative.  Each HRTAC Representative and the Executive Director are appointed as the 
“Borrower’s Authorized Representative” under the TIFIA Loan Agreement.  The authorization in this 
paragraph includes any amendments or modifications to the Commission’s 2019 TIFIA Loan 
Agreement, entered into in connection with the issuance of the Commission’s $500,789,463 TIFIA 
Series 2019A Bond, so as to conform the provisions of such instrument with the provisions of the 
TIFIA Loan Agreement with respect to the TIFIA Series 2021 Bond, including the amendment 
and restatement of such 2019 TIFIA Loan Agreement. 
 

5. The Commission hereby appoints Citigroup Global Markets Inc., a member of the 
Commission’s current underwriting pool, to serve as the senior managing underwriter for the sale 
of the Series 2021 Notes, together with any co-managers selected by the Executive Director, and 
authorizes the sale of the Series 2021 Notes to such underwriters by negotiated sale. 
 
 6. The Commission authorizes the distribution of the Preliminary Official Statement for 
the Series 2021 Notes, provided that the HRTAC Representative or the Executive Director, either of 
whom may act, is authorized to “deem final” such Preliminary Official Statement as of the date of its 
distribution, subject to the omission of final pricing information as permitted by the Municipal 
Securities Rule.  Such officials are each individually further authorized to approve such completions, 
omissions, insertions and other changes to the Preliminary Official Statement, specifying the terms of 
the Series 2021 Notes, together with any other information required by law to reflect the terms of the 
sale of the Series 2021 Notes, the details thereof and the security therefor, as may be necessary or 
appropriate to complete it as a final Official Statement with respect to the Series 2021 Notes.  The 
HRTAC Representative or the Executive Director, any of whom may act, is authorized to review, and 
certify as to the accuracy of, the information set forth in the Official Statement describing the 
Commission, the Series 2021 Notes or the security therefor.  Such officials are each further authorized 
to execute the final Official Statement and deliver the same to the underwriters, and such execution 
and delivery shall constitute conclusive evidence that such Official Statement has been deemed a 
“final official statement” (as defined in the Municipal Securities Rule). 
 

7. In order to provided limited credit support to the Commission’s 2021 TIFIA toll 
revenue bond (the “2021 TIFIA Toll Revenue Bond”), authorized to be issued under the 
Commission’s toll revenue master indenture and a first supplemental indenture thereto (together, the 
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“Toll Indenture”), the Commission authorizes HRTF Transfers from the General Fund as described 
in the Fifth Series Supplement and subject to their availability for such purpose, as follows:   

 
(A) For transfer and deposit to the TIFIA debt service reserve account 

established under the Toll Indenture, the initial funding of the debt service 
reserve requirement for the 2021 TIFIA Toll Revenue Bond, now estimated 
to be approximately $24,000,000, but in no event to exceed $32,000,000, 
such transfer and deposit to occur at the later of the substantial completion 
date of the project financed in part with proceeds of the 2021 TIFIA Toll 
Revenue Bond, or the date on which the Commission makes the first draw 
under the 2021 TIFIA Toll Revenue Bond; 

 
(B) For transfer and deposit to the toll revenue stabilization fund established 

under the Toll Indenture (i) an initial amount not greater than $15,000,000, 
such transfer and deposit to occur at the later of the substantial completion 
date of the project financed in part with proceeds of the 2021 TIFIA Toll 
Revenue Bond, or the date on which the Commission makes the first draw 
under the 2021 TIFIA Toll Revenue Bond, and (ii) on an annual basis, an 
amount not greater than $15,00,000 in any fiscal year to replenish any 
deficiencies in such toll revenue stabilization fund; and 

 
(C) For transfer and deposit to the major maintenance and renewal fund 

established under the Toll Indenture (i) the initial amount of $5,000,000, 
such transfer and deposit to occur at the later of the substantial completion 
date of the project financed in part with proceeds of the 2021 TIFIA Toll 
Revenue Bond, or the date on which the Commission makes the first draw 
under the 2021 TIFIA Toll Revenue Bond, and (ii) such amounts as may be 
needed from time to time to restore any deficiency in such fund to its 
required amount, provided that the aggregate amount of all such HRTF 
Transfers made under this clause (ii) for deposit to the major maintenance 
and renewal fund shall not exceed a cumulative transfer cap equal to, as of 
any measurement date, the total of expected major maintenance and 
renewal fund permitted expenditures from such measurement date to the 
final maturity of obligations outstanding under the Toll Indenture, as 
estimated by the consulting engineer for the Hampton Roads Express Lanes 
and initially based, using an initial measurement date in Fiscal Year 2026, 
on a forecast of estimated life cycle maintenance costs with respect to the 
toll collection facilities and equipment needed for the toll roads system in 
its then-current state; such aggregate amount now estimated to be 
approximately $160,000,000 but in no event an aggregate amount in excess 
of $185,000,000 without further approval of the Commission; 

 
HRTF Transfers are subject to the following provisions and restrictions:  
 

(W) The Executive Director is hereby delegated the authority to determine the 
final amounts to constitute HRTF Transfers, subject to the foregoing limits 
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and maximum authorized amounts, with the advice of the Commission’s 
Financial Advisor and to maintain the minimum acceptable credit rating on 
the 2021 TIFIA Toll Revenue Bond; 

 
(X) HRTF Transfers are subject to reimbursement of such amounts to the 

Commission pursuant to the Toll Indenture; 
 
(Y) the Commission agrees to manage the use of HRTF revenues in the General 

Fund so as to provide for the availability of sufficient amounts in the 
General Fund to make the foregoing transfers as and when required, subject 
to the availability of HRTF revenues for such purpose; and  

 
(Z) HRTF Transfers are authorized only for so long as the 2021 TIFIA Toll 

Revenue Bond is outstanding, unless further approved by the Commission, 
and may only be expended as permitted by applicable law. 

 
 
 8. After the TIFIA Series 2021 Bond and the Series 2021 Notes are sold, (i) the 
HRTAC Representative is authorized and directed to take all necessary or proper steps to have 
such final obligations prepared in accordance with the terms of the Master Indenture and the 
respective Series Supplement and to execute the TIFIA Series 2021 Bond and the Series 2021 
Notes by manual or facsimile signature, (ii) the Executive Director and the HRTAC Representative 
are authorized to countersign the TIFIA Series 2021 Bond and the Series 2021 Notes by manual 
or facsimile signature, and (iii) any such official is authorized to deliver the TIFIA Series 2021 
Bond and the Series 2021 Notes to the applicable purchaser or underwriters upon receipt of the 
purchase price therefor. 
 
 9. The HRTAC Representative and the Executive Director, either of whom may act, 
is authorized and directed to execute, deliver and file all certificates and documents, and take all 
further action, as he or she may consider necessary or appropriate in accordance with the terms of 
this Resolution in connection with the issuance and sale of the TIFIA Series 2021 Bond and the 
Series 2021 Notes, including, without limitation, and with the advice of Bond Counsel, (a) 
execution and delivery of a certificate setting forth the expected use and investment of the proceeds 
of the Series 2021 Notes to show that such expected use and investment will not violate the 
provisions of Section 148 of the Internal Revenue Code of 1986, as amended, and the Treasury 
Regulations promulgated thereunder (the “Tax Code”), (b) making any elections that such officials 
deem desirable including but not limited to regarding payments of rebate to the United States, and 
(c) filing Internal Revenue Service Form 8038-G. 
 
 10. The Executive Director and the Commission’s staff shall monitor and comply with 
applicable provisions of the Commission’s Post-Issuance Compliance Policies and Procedures and 
the same may be amended and supplemented to conform to current requirements of the Municipal 
Securities Rule.  
 
 11. The Executive Director is authorized to utilize the State Non-Arbitrage Program of 
the Commonwealth of Virginia (“SNAP”) in connection with the investment of proceeds of the 
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TIFIA Series 2021 Bond or the Series 2021 Notes, if the Executive Director determines, with the 
advice of the PFM Asset Management LLC or its successor, as investment advisor, that the 
utilization of SNAP is in the best interest of the Commission.  The Commission acknowledges that 
the Treasury Board of the Commonwealth is not, and shall not be, in any way liable to the 
Commission in connection with SNAP, except as otherwise provided in the standard form SNAP 
Contract utilized by state and local governmental entities within the Commonwealth. 
 

12. The Executive Director and the Commission’s staff are further authorized to take 
such actions as may be necessary or appropriate to provide for the deposit and investment of funds 
to carry out the Commission’s purposes in accordance with the Commission’s adopted budget, the 
Master Indenture and the HRTAC Act, both prior to and following the issuance of the TIFIA Series 
2021 Bond and the Series 2021 Notes, including, without limitation, by the funding of a reserve 
for administrative operating expenses, the provision for payment of debt service on the TIFIA 
Series 2021 Bond and the Series 2021 Notes, the establishment and replenishment of reserves, and 
the deposit and investment of the proceeds of the TIFIA Series 2021 Bond and the Series 2021 
Notes and Commission revenues in the various funds and accounts established by the Master 
Indenture and the respective Series Supplement or any supplemental indenture.  Any of such Series 
Supplement or supplemental indenture may have a different and additional numbered supplemental 
designation if necessary, desirable or in connection with the issuance of the TIFIA Series 2021 Bond 
or the Series 2021 Notes. 

 
13. Each HRTAC Representative and the Executive Director is authorized to execute 

and deliver on the Commission’s behalf such other instruments, documents or certificates, and to 
do and perform such further things and acts, as he or she shall deem necessary or appropriate to 
carry out in accordance with the terms of this Resolution the transactions authorized by this 
Resolution or contemplated by the Master Indenture or any supplement thereto.  Any of the 
foregoing previously done or performed by any officer or authorized representative of the 
Commission is in all respects approved, ratified and confirmed. 

 
14. The Commission confirms the findings and determinations contained in the recitals 

to this Resolution setting forth the reason for the need to meet by electronic means without 
requiring members of the Commission to physically assemble at one location during the current 
declared state of emergency by the Governor of the Commonwealth arising from COVID-19. 

 
15. This Resolution shall take effect immediately. 
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The undersigned hereby certify that this is a true and correct copy of a resolution duly 

adopted at a meeting of the Hampton Roads Transportation Accountability Commission held on 

June  ___, 2021. 

 
 

  
Chair, Hampton Roads Transportation 
Accountability Commission 

 
  
Vice-Chair, Hampton Roads Transportation 
Accountability Commission 
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FIFTH SUPPLEMENTAL SERIES INDENTURE OF TRUST 

This FIFTH SUPPLEMENTAL SERIES INDENTURE OF TRUST (this “Fifth Series 
Supplement”) is made as of [________], 2021, between the HAMPTON ROADS 
TRANSPORTATION ACCOUNTABILITY COMMISSION, a body politic and a political 
subdivision of the Commonwealth of Virginia (“HRTAC” or the “Commission”), and 
WILMINGTON TRUST, NATIONAL ASSOCIATION, a national banking association, and 
its successors, as trustee (the “Trustee”). 

RECITALS: 

WHEREAS, HRTAC is a body politic and a political subdivision of the Commonwealth 
of Virginia (the “Commonwealth”) having the authority under the Code of Virginia of 1950, as 
amended (the “Virginia Code”), to receive all of the amounts dedicated to the Hampton Roads 
Transportation Fund (the “HRTF”) from the additional sales and use tax revenues described in 
Section 58.1-638.H.2 of the Virginia Code and the additional wholesale motor vehicle fuels sales 
tax revenues described in Section 58.1-2295.A.2 of the Virginia Code;  

WHEREAS, as provided in Chapter 26, Title 33.2, of the Virginia Code (the “HRTAC 
Act”), the Commission shall use the moneys deposited in the HRTF solely for the purposes of (i) 
funding new construction projects on new or existing highways, bridges, and tunnels in the 
Member Localities (as hereinafter defined), giving priority to projects expected to provide the 
greatest impact on reducing congestion for the greatest number of citizens residing within the 
Member Localities, and (ii) paying the Commission’s administrative and operating expenses as 
provided in the Annual Budget;  

WHEREAS, Section 33.2-2606 of the HRTAC Act authorizes and empowers HRTAC to 
issue bonds and other evidences of debt and provides that the provisions of Article 5 (Section 33.2-
1920 et seq.) of Chapter 19 of Title 33.2 of the Virginia Code shall apply, mutatis mutandis, to the 
issuance of such bonds and other evidences of debt (collectively, the “Bonds”) for any of the 
Commission’s purposes;  

WHEREAS, Section 33.2-1920 of the Virginia Code permits the Bonds to be payable from 
and secured by a pledge of all or any part of the revenues, moneys or funds of HRTAC as specified 
in a resolution adopted or indenture entered into by HRTAC, but that such Bonds shall not 
constitute debt of the Commonwealth or any political subdivision thereof (including any Member 
Locality) other than HRTAC, and that such Bonds shall not constitute an indebtedness within the 
meaning of any debt limitation or restriction except as provided under Section 33.2-1920 of the 
Virginia Code;  

WHEREAS, HRTAC has executed and delivered to the Trustee a Master Indenture of 
Trust dated as of February 1, 2018 (the “Master Indenture”), under which, among other things, 
HRTAC has provided for the financing and refinancing of the costs of Projects through the 
issuance from time to time of Bonds, payable from and secured by the HRTAC Revenues;  

WHEREAS, HRTAC and the United States Department of Transportation, an agency of 
the United States of America, acting by and through the Executive Director of the Build America 
Bureau (the “TIFIA Lender”), propose to enter into a TIFIA Loan Agreement, dated as of [____ 
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__,] 2021 (the “2021 TIFIA Loan Agreement”), pursuant to which the TIFIA Lender has agreed 
to extend a loan to HRTAC, the proceeds of which shall be used solely in respect of Eligible 
Project Costs (as defined in the 2021 TIFIA Loan Agreement) paid or incurred by or on behalf of 
the Borrower Related Parties (as defined in the 2021 TIFIA Loan Agreement) from time to time 
in connection with the 2021 TIFIA Financed Project (as defined below) and may be used to pay 
or redeem 2021 HRBT Project BANs (as defined below);  

WHEREAS, as evidence of the loan extended by the TIFIA Lender under the 2021 TIFIA 
Loan Agreement, and to provide for the repayment thereof, HRTAC has determined to issue and 
deliver a Series of Bonds under the Master Indenture, to be issued as a Subordinate Obligation 
thereunder and designated the Hampton Roads Transportation Accountability Commission 
Subordinate Lien Revenue Bond, TIFIA Series 2021 (the “TIFIA Series 2021 Bond”) to the TIFIA 
Lender in the initial aggregate principal amount (excluding any capitalized interest) of up to 
$________________ to finance certain Eligible Project Costs; 

WHEREAS, the Master Indenture provides that HRTAC may issue Subordinate 
Obligations from time to time as authorized by a Series Supplement, which Subordinate 
Obligations are to be secured by the HRTAC Revenues in accordance with the Master Indenture, 
and the Master Indenture further provides that, as a condition to the issuance and authentication of 
any Series of Bonds, HRTAC shall deliver to the Trustee a Series Supplement; 

WHEREAS, HRTAC and the Trustee desire to enter into this Fifth Series Supplement as a 
Series Supplement under the Master Indenture to set forth the terms of HRTAC’s obligations to the 
TIFIA Lender  relating to the 2021 TIFIA Loan Agreement, which is being entered into as 
indebtedness under, pursuant to and in accordance with the HRTAC Act; 

WHEREAS, all things necessary to make the TIFIA Series 2021 Bond a valid and binding 
limited obligation of HRTAC, when authenticated and issued as provided in this Fifth Series 
Supplement, and to constitute this Fifth Series Supplement a valid and binding Series Supplement 
securing the payment of the principal of and premium, if any, and interest on the TIFIA Series 
2021 Bond, have been done and performed. 

NOW, THEREFORE, HRTAC hereby covenants and agrees with the Trustee and with 
the Owners, from time to time, of the TIFIA Series 2021 Bond, as follows: 

 
ARTICLE I 

SERIES SUPPLEMENT 

Section 1.1 Series Supplement.  This Fifth Series Supplement is authorized and 
executed by HRTAC and delivered to the Trustee pursuant to and in accordance with Articles V 
and XV of the Master Indenture.  All terms, covenants, conditions and agreements of the Master 
Indenture apply with full force and effect to the TIFIA Series 2021 Bond, except as otherwise 
expressly stated in this Fifth Series Supplement. 

Section 1.2 Definitions.  All capitalized words and terms used in this Fifth Series 
Supplement, including in the recitals, shall have the meanings set forth in Article I of the Master 
Indenture unless the context clearly requires a different or separate meaning.  In addition, the 
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following words and terms have the following meanings in this Fifth Series Supplement unless the 
context clearly requires otherwise: 

“2021 HRBT Project BANs” means HRTAC’s Senior Lien Bond Anticipation Notes, 
Series 2021A, to be issued on or about __________ __, 2021, in the par amount of $__________, 
for the purpose of paying Eligible Project Costs. 

 
“2021 Maximum TIFIA Loan Amount” means the maximum principal amount of the 

2021 TIFIA Loan allowable under the 2021 TIFIA Loan Agreement. 

“2021 TIFIA Debt Service” means, with respect to any Semi-Annual Payment Date 
occurring on or after the 2021 TIFIA Debt Service Payment Commencement Date, the principal 
and/or interest required to be paid on the 2021 TIFIA Loan on such Semi-Annual Payment Date 
as shown on Exhibit G of the 2021 TIFIA Loan Agreement in accordance with the provisions of 
Section 9 of the 2021 TIFIA Loan Agreement. 

“2021 TIFIA Debt Service Payment Commencement Date” means the earlier of (a) 
_____________________, and (b) the 9th Semi-Annual Payment Date immediately succeeding the 
2021 TIFIA Substantial Completion Date. 

“2021 TIFIA Debt Service Reserve Required Balance” means the lesser of (x) ten 
percent (10%) of the 2021 Maximum TIFIA Loan Agreement Amount, (y) one hundred percent 
(100%) of the 2021 TIFIA Maximum Annual Debt Service, and (z) one hundred and twenty-five 
percent (125%) of the average annual 2021 TIFIA Debt Service through the Final Maturity Date.  
If there are any Additional TIFIA Loans (as defined in the 2021 TIFIA Loan Agreement) 
outstanding at any time, then the amounts set forth in clauses (x) through (z) will be calculated 
using the summation of the 2021 TIFIA Loan and all of the Additional TIFIA Loans as if there 
were one TIFIA loan.  The 2021 TIFIA Debt Service Reserve Required Balance shall constitute 
the “Subordinate Debt Service Reserve Fund Requirement,” as defined in the Master Indenture, 
with respect to the TIFIA Series 2021 Bond and any other bonds or other obligations issued to the 
TIFIA Lender under the Master Indenture and secured by a pledge of HRTAC Revenues 
thereunder. 

 
“2021 TIFIA Financed Project” means [, collectively, the Project[s]] as defined in the 

2021 TIFIA Loan Agreement. 

“2021 TIFIA Interest Rate” means ___% per annum. 

“2021 TIFIA Loan” shall have the meaning set forth in the 2021 TIFIA Loan Agreement 
as the “TIFIA Loan.” 

“2021 TIFIA Loan Agreement” means the 2021 TIFIA Loan Agreement, dated as of 
[________], 2021, between the TIFIA Lender and HRTAC, relating to the 2021 TIFIA Financed 
Project(s), as amended in accordance with its terms.  The 2021 TIFIA Loan Agreement is attached 
hereto as Exhibit A. 

“2021 TIFIA Maximum Annual Debt Service” means the highest aggregate amount of 
2021 TIFIA Debt Service for the present or any succeeding Fiscal Year. 
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“2021 TIFIA Substantial Completion Date” means the date of substantial completion, 
which occurs on the date of opening of all 2021 TIFIA Financed Project to vehicular traffic. 

“2021 TIFIA Toll Obligation” means the Commission’s (Toll Roads System), 2021 
TIFIA Series – Senior Lien Obligation.  

 
“Dated Date” means the date of the issuance, authentication and delivery of the TIFIA 

Series 2021 Bond and may also be referred to as the “Closing Date.” 

“Default Rate” means an interest rate of [200] basis points above the 2021 TIFIA Interest 
Rate. 

[“Excess Revenues” means, following the occurrence of a Revenue Sharing Trigger Event 
and until such time as the Revenue Sharing Trigger Event ends, an amount in each month equal to 
50% of the Pledged Revenues remaining after the transfers described in clauses “FIRST” through 
“TENTH” in Section 8.1(b) of the Master Indenture” have occurred.] 

“Final Maturity Date” has the meaning set forth in the 2021 TIFIA Loan Agreement. 

“Fifth Series Supplement” means this Fifth Series Supplement of Trust dated as of 
[________], 2021, between HRTAC and the Trustee, being a Series Supplement with respect to 
the TIFIA Series 2021 Bond pursuant to the provisions of the Master Indenture. 

“Government” means the United States of America and its departments and agencies. 
 
“Master Indenture” means the Master Indenture of Trust dated as of February 1, 2018, 

between HRTAC and the Trustee, as the same may be modified, altered, amended and 
supplemented from time to time in accordance with its terms.   

“Member Localities” means, collectively, each county and city located in Planning 
District 23, established pursuant to Chapter 42, Title 15.2, of the Virginia Code, currently 
consisting of the Counties of Isle of Wight, James City, Southampton and York, and the Cities of 
Chesapeake, Franklin, Hampton, Newport News, Norfolk, Poquoson, Portsmouth, Suffolk, 
Virginia Beach and Williamsburg, and any other localities that may hereafter be added to HRTAC 
by amendment to the Virginia Code. 

“Permitted Investments” has the meaning set forth in the 2021 TIFIA Loan Agreement. 

“Pledged Revenues” means the HRTAC Revenues and all other property of any kind 
mortgaged, pledged or hypothecated to provide for the payment of or to secure the Bonds by 
HRTAC or by anyone on its behalf and with its written consent at any time as and for additional 
security under the Master Indenture and the Series Supplements.  

 
“Revenue Sharing Trigger Event” means any date on which [Subordinate Obligations] 

issued to the TIFIA Lender are outstanding and the Borrower or VDOT, on behalf of the Borrower, 
is not actively engaged in the development of capital project programs in the Hampton Roads 
Transportation Planning Organization’s most recently adopted long-range transportation plan. 
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“Semi-Annual Payment Date” means each January 1 and July 1, or if such day is not a 
Business Day, then the Business Day succeeding such January 1 or July 1. 

“TIFIA Bond” and “TIFIA Loan” each has the meaning set forth in the 2021 TIFIA Loan 
Agreement. 

“TIFIA Lender means the U.S. Department of Transportation, an agency of the United 
States of America, acting by and through the Executive Director of the Build America Bureau, and 
its successors and assigns. 

“TIFIA Series 2021 Bond” means the Hampton Roads Transportation Accountability 
Subordinate Lien Revenue Bond, TIFIA Series 2021, authorized to be issued as a Subordinate 
Obligation under Section 3.1(a) of this Fifth Series Supplement. 

“TIFIA Series 2021 Bond Debt Service Fund” means the Debt Service Fund related to 
the TIFIA Series 2021 Bond established pursuant to Section 7.1 of the Master Indenture and 
Section 5.1 of this Fifth Series Supplement. 

“TIFIA Series 2021 Bond Debt Service Reserve Fund” means the Debt Service Reserve 
Fund related to the TIFIA Series 2021 Bond established pursuant to Section 7.1 of the Master 
Indenture and Section 5.1 of this Fifth Series Supplement. 

“TIFIA Series 2021 Project Fund” means the Project Fund related to the TIFIA Series 
2021 Bond established pursuant to Section 7.1 of the Master Indenture and Section 5.1 of this Fifth 
Series Supplement. 

“Toll Indenture” means the Master Indenture of Trust dated as of ___________, 2021 
Toll Roads System Revenue Bonds), relating to the between the Commission and the Toll 
Indenture Trustee, as amended and in effect from time to time.  

“Toll First Supplemental Indenture” means the First Supplemental Indenture dated as of 
______________, 2021, supplementing the Toll Indenture in connection with the issuance of the 
Commission’s (Toll Roads System), 2021 TIFIA Series – Senior Lien Obligation. 

“Toll Indenture Trustee” means U.S. Bank National Association, as trustee under the 
Toll Indenture, and its successors and assigns. 

“Toll Major Maintenance and Renewal Fund” means the Major Maintenance and 
Renewal Fund established and maintained under the Toll Indenture. 

“Toll Major Maintenance and Renewal Fund Required Amount” means the “Major 
Maintenance and Renewal Fund Required Amount” as defined in the Toll Indenture, as such 
amount may be amended from time to time. 

“Toll Major M & R HRTF Cumulative Transfer Cap” means the “Major M & R HRTF 
Cumulative Transfer Cap” as defined in the Toll Indenture, as such amount may be amended from 
time to time. 
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“Toll Maximum Annual RSF Transfer Cap” means the amount of [$______________.] 

“Toll Revenue Stabilization Fund” means the Revenue Stabilization Fund established 
and maintained under the Toll Indenture. 

“Toll Revenue Stabilization Fund Requirement” means the “Revenue Stabilization 
Fund Requirement” as defined in the Toll Indenture. 

“VDOT” means the Virginia Department of Transportation, an agency of the 
Commonwealth of Virginia. 

Section 1.3 Representations of HRTAC.  HRTAC represents that (i) it is duly 
authorized under the Constitution and laws of the Commonwealth, including, particularly and 
without limitation, Section 33.2-2606 of the HRTAC Act, to issue the TIFIA Series 2021 Bond, to 
execute this Fifth Series Supplement, and to pledge and grant the security provided herein subject 
to the Master Indenture, (ii) all action on its part necessary for the execution and delivery of this 
Fifth Series Supplement has been taken, and (iii) the TIFIA Series 2021 Bond in the hands of the 
Owners thereof are and will be valid and enforceable limited obligations of HRTAC. 
 
 

ARTICLE II 
[RESERVED] 

 

ARTICLE III 
AUTHORIZATION AND DETAILS OF TIFIA SERIES 2021 BOND 

Section 3.1 Authorization of TIFIA Series 2021 Bond. (a)  There is authorized to be 
issued pursuant to the Master Indenture a Series of Subordinate Obligations to be called the 
“Hampton Roads Transportation Fund Subordinate Lien Revenue Bond, TIFIA Series 2021,” in 
the initial aggregate principal amount of up to $______________, which amount is subject to 
increase or decrease pursuant to the provisions of the 2021 TIFIA Loan Agreement and as 
described in Section 3.2(b) of this Fifth Series Supplement. 
 

(b) The proceeds of the TIFIA Series 2021 Bond shall be used solely in respect 
of Eligible Project Costs and may be used to pay or redeem 2021 HRBT Project BANs but only to 
the extent that the portion of 2021 HRBT Project BANs to be paid or redeemed with proceeds of 
the TIFIA Series 2021 Bond financed Eligible Project Costs. 

Section 3.2 Terms and Details of TIFIA Series 2021 Bond.  

(a) The TIFIA Series 2021 Bond shall be issued to the TIFIA Lender in 
certificated form as one typewritten bond registered in the name of the TIFIA Lender as the Owner 
thereof.  The TIFIA Series 2021 Bond shall not be issued as a book-entry-only obligation.  Initially, 
there shall be delivered hereunder one fully registered TIFIA Series 2021 Bond up to the full 
authorized initial aggregate principal amount set forth above, numbered R-1, without interest 
coupons.  Any TIFIA Series 2021 Bond issued in replacement thereof upon transfer or exchange 
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shall be numbered consecutively from R-2 upward, payable to the Owner thereof. The TIFIA 
Series 2021 Bond shall be payable, executed, authenticated, registrable, exchangeable and secured 
all as set forth in the Master Indenture, this Fifth Series Supplement, and the 2021 TIFIA Loan 
Agreement.  In the event the TIFIA Lender sells or otherwise transfers all or a portion of the TIFIA 
Series 2021 Bond to another Owner, HRTAC shall provide, in writing, subsequent transfer and 
registration details to the Trustee. 

(b) The TIFIA Series 2021 Bond shall be dated the Dated Date.  The 2021 
TIFIA Loan as evidenced by the TIFIA Series 2021 Bond shall bear interest at the 2021 TIFIA 
Interest Rate or at the Default Rate as further provided in the 2021 TIFIA Loan Agreement.  
Interest on the TIFIA Series 2021 Bond shall be calculated on the basis of a year of 365 or 366 
days, as appropriate, for the actual number of days elapsed and shall be compounded semi-annually 
on each Semi-Annual Payment Date. 

(c) The principal amount of the TIFIA Series 2021 Bond will be increased from 
time to time (i) on each occasion on which the TIFIA Lender shall disburse loan proceeds under 
and pursuant to the 2021 TIFIA Loan Agreement, by the amount of such disbursement of loan 
proceeds, and (ii) in accordance with Section 9(b) of the 2021 TIFIA Loan Agreement, on each 
occasion on which any amount representing interest that is not currently paid by HRTAC on the 
applicable Semi-Annual Payment Date, by the amount of such unpaid interest, which shall be 
capitalized.  Not later than the tenth calendar day before the first Business Day of the month 
following (x) each disbursement of loan proceeds under the 2021 TIFIA Loan Agreement, and (y) 
each Semi-Annual Payment Date on which interest is capitalized as provided in the preceding 
sentence, HRTAC shall provide a revised schedule to the Trustee and the TIFIA Lender setting 
forth each increase in the principal amount of the TIFIA Series 2021 Bond and the revisions to the 
monthly deposits to the Funds and Accounts required by this Fifth Series Supplement.  HRTAC 
shall, within a reasonable period of time after each disbursement or each Semi-Annual Payment 
Date on which interest is capitalized, notify the Trustee in writing of the date and amount of each 
such disbursement or capitalized interest amount and increase to the outstanding principal amount 
of the TIFIA Series 2021 Bond in accordance with Section 9(b) of the 2021 TIFIA Loan 
Agreement. 

(d) The 2021 TIFIA Loan as evidenced by the TIFIA Series 2021 Bond shall 
mature no later than the Final Maturity Date. 

(e) The principal of and premium, if any, and interest on the TIFIA Series 2021 
Bond shall be payable in lawful money of the United States of America. 

Section 3.3 Medium and Place of Payment.  Payment of the principal of and/or 
interest on the TIFIA Series 2021 Bond shall be paid by the Trustee by wire transfer to the TIFIA 
Lender (or a successor) in immediately available funds in accordance with the payment 
instructions provided by the TIFIA Lender on the date of execution and delivery of the TIFIA 
Series 2021 Bond.  Upon receipt by HRTAC of any revision to the payment instructions provided 
by the TIFIA Lender that is not also simultaneously sent directly to the Trustee and any Paying 
Agent, HRTAC shall promptly forward such revised payment instructions to the Trustee and any 
such Paying Agent.  The Trustee shall comply with such revised payment instructions if received 
no later than five (5) Business Days prior to the next Semi-Annual Payment Date. 
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Section 3.4 Form of TIFIA Series 2021 Bond; Approval of 2021 TIFIA Loan 

Agreement.   

(a) The TIFIA Series 2021 Bond and the certificate of authentication shall be 
substantially in the form attached as Exhibit B to this Fifth Series Supplement, which form is 
hereby approved and adopted as the form of the TIFIA Series 2021 Bond and the certificate of 
authentication, with such appropriate variations, omissions and insertions as permitted or required 
by the Master Indenture, this Fifth Series Supplement, or the 2021 TIFIA Loan Agreement.  There 
may be endorsed on the TIFIA Series 2021 Bond such legend or text as may be necessary or 
appropriate to conform to any applicable rules and regulations of any governmental authority or 
any usage or requirement of law.   

(b) The terms and provisions of the 2021 TIFIA Loan Agreement are hereby 
approved by HRTAC substantially in form and substance as set forth in Exhibit A to this Fifth 
Series Supplement. 

Section 3.5 Authentication and Delivery of TIFIA Series 2021 Bond.  (a)  The TIFIA 
Series 2021 Bond shall bear a certificate of authentication, substantially as set forth in the form of 
the TIFIA Series 2021 Bond attached as Exhibit B, duly executed by the Trustee.  The Trustee 
shall authenticate the TIFIA Series 2021 Bond with the signature of one of its authorized officers 
or employees.  Only such authenticated TIFIA Series 2021 Bond shall be entitled to any right or 
benefit under the Master Indenture or this Fifth Series Supplement, and the certificate of 
authentication on the TIFIA Series 2021 Bond shall be conclusive evidence that the TIFIA Series 
2021 Bond has been duly issued under and is secured by the provisions of the Master Indenture 
and this Fifth Series Supplement. 

(b) The Trustee shall authenticate and deliver the TIFIA Series 2021 Bond to 
the TIFIA Lender when there have been filed with or delivered to it all items required by Section 
5.3 of the Master Indenture and upon execution and delivery of the 2021 TIFIA Loan Agreement. 
 
 

ARTICLE IV 
REDEMPTION OF TIFIA SERIES 2021 BOND  

Section 4.1 Optional Redemption.  The TIFIA Series 2021 Bond is subject to 
redemption prior to maturity at the option of HRTAC from any available moneys, in whole or in 
part at any time (in principal amounts of $1,000,000 or any integral multiple of $1 in excess 
thereof), at 100% of the principal amount of the TIFIA Series 2021 Bond to be redeemed plus 
interest accrued to the date of redemption.  HRTAC shall transfer the amounts necessary to fund 
the redemption from any available sources to the Trustee for deposit into the TIFIA Series 2021 
Redemption Account at least ten (10) days prior, but not more than thirty (30) days prior, to the 
redemption date.  
 

Section 4.2 Mandatory Redemption.  The TIFIA Series 2021 Bond is subject to 
mandatory sinking fund redemption prior to maturity by HRTAC in accordance with Section 9(c) 
of the 2021 TIFIA Loan Agreement. 
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For purposes of clarification, it is the intention of HRTAC and the TIFIA Lender that such 
mandatory sinking fund redemption shall at all times match the principal amortization schedule 
set forth in Exhibit G to the 2021 TIFIA Loan Agreement (as it may be modified from time to time 
in accordance with the 2021 TIFIA Loan Agreement and Section 4.4 below), and any redemption 
or other action that results in a revision to the principal amortization schedule set forth in Exhibit 
G to the 2021 TIFIA Loan Agreement will automatically result in a revision to the mandatory 
sinking fund redemption requirements, and vice versa. 

 
Section 4.3 Extraordinary Mandatory Redemption.   (a) The TIFIA Series 2021 

Bond is subject to redemption prior to maturity, in part and without penalty or premium, on each 
Semi-Annual Payment Date following the occurrence of a Revenue Sharing Trigger Event, for so 
long as the Revenue Sharing Trigger Event remains in effect, from any amounts on deposit in the 
TIFIA Revenue Sharing Account, as provided in Section 10(a) of the 2021 TIFIA Loan 
Agreement, plus interest accrued to the date of redemption. 

(b) The TIFIA Series 2021 Bond is subject to redemption prior to maturity, in 
part and without penalty or premium, on any date and concurrently with the optional redemption 
or mandatory redemption of Senior Bonds or Intermediate Lien Obligations under Section 10(a)(ii) 
of the 2021 TIFIA Loan Agreement, in an amount equal to the same percentage of the Outstanding 
TIFIA Series 2021 Bond that the principal amount of Senior Bonds or Intermediate Lien 
Obligations being redeemed or prepaid bears to the principal amount of Senior Bonds or 
Intermediate Lien Obligations outstanding prior to the redemption or prepayment, in an amount 
equal to one hundred percent (100%) of the principal amount of the TIFIA Series 2021 Bond to be 
redeemed, as provided in Section 10(a) of the 2021 TIFIA Loan Agreement, plus interest accrued 
to the date of redemption; provided, however, that the provisions of this Section 4.3(b) shall not 
apply to the payment of Senior Bonds or Intermediate Lien Obligations that are paid or to be paid 
with the proceeds of Bonds issued on the same lien level to refund such Senior Bonds or 
Intermediate Lien Obligations. 

(c) [Any redemption pursuant to this Section 4.3 shall not reduce any debt 
service payment otherwise due on the date of redemption.]  

(d) Notice of redemption under this Section 4.3 shall be as provided in Section 
4.3 of the Master Indenture, subject to the provisions of Section 10 of the 2021 TIFIA Loan 
Agreement.   

Section 4.4 Partial Redemption of the TIFIA Series 2021 Bond.  Any partial 
redemption of the TIFIA Series 2021 Bond under Section 4.3 shall be applied on a pro rata basis 
across remaining principal maturities and sinking fund installments.  Upon any redemption of the 
TIFIA Series 2021 Bond in part only, Exhibit G to the 2021 TIFIA Loan Agreement may be revised 
or completed by or on behalf of the TIFIA Lender in accordance with the terms of the 2021 TIFIA 
Loan Agreement; provided, however, that neither the failure to make any such recordation nor any 
error in such recordation shall affect in any manner HRTAC’s obligations hereunder, under the 
TIFIA Series 2021 Bond, or under any other TIFIA Loan Document (as defined in the 2021 TIFIA 
Loan Agreement). 
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Following any such partial redemption, HRTAC may effect corresponding changes to the 
monthly deposits to the Funds, Accounts and Subaccounts under this Fifth Series Supplement and, 
[subject to the concurrence of the TIFIA Lender], to the amount of the TIFIA Series 2021 Debt 
Service Reserve Required Balance. 

 
 

ARTICLE V 
ESTABLISHMENT OF FUNDS AND ACCOUNTS; APPLICATION OF PROCEEDS 

Section 5.1 Establishment of Funds and Accounts for the TIFIA Series 2021 Bond.
  

(a)  In accordance with Section 7.1 of the Master Indenture, the following 
Funds and Accounts are hereby established for the TIFIA Series 2021 Bond: 

(i) the TIFIA Series 2021 Project Fund; 

(ii) the TIFIA Series 2021 Bond Debt Service Fund, and within such 
Fund the TIFIA Series 2021 Interest Account, the TIFIA Series 
2021 Principal Account, the TIFIA Series 2021 Redemption 
Account and the TIFIA Revenue Sharing Account; and 

(iii) the TIFIA Series 2021 Bond Debt Service Reserve Fund. 

(b) The Funds and Accounts established pursuant to this Section 5.1 shall be 
held by the Trustee.  

(c) As provided in Section 2.1(b) of the Master Indenture, the money and 
investments and earnings thereon held in the TIFIA Series 2021 Project Fund, the TIFIA Series 
2021 Bond Debt Service Fund, and the TIFIA Series 2021 Bond Debt Service Reserve Fund are 
pledged exclusively to secure the TIFIA Series 2021 Bond. 

Section 5.2 Use of Disbursements from TIFIA Loan.  The disbursements received 
from the TIFIA Lender under the provisions of Section 4 of the 2021 TIFIA Loan Agreement as 
proceeds of the TIFIA Series 2021 Bond shall, if not applied immediately to reimburse HRTAC 
for Eligible Project Costs, or provide for the payment of 2021 HRBT Project BANs, be deposited 
when received by HRTAC into the TIFIA Series 2021 Project Fund and applied to the payment of 
Eligible Project Costs as provided in Section 6.3 herein. 

 
 

ARTICLE VI 
FLOW OF FUNDS; APPLICATION OF CERTAIN FUNDS 

Section 6.1 TIFIA Series 2021 Bond Debt Service Fund.    (a) Notwithstanding 
anything in the “FIFTH” clause of Section 8.1(b) of the Master Indenture to the contrary, with 
respect to the TIFIA Series 2021 Bond, beginning not later than the last Business Day in the month 
of the Semi-Annual Payment Date prior to the 2021 Debt Service Payment Commencement Date, 
and by the last Business Day of each month thereafter, an amount equal to one-sixth (1/6th) of the 
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next interest payment due after such date with respect to the TIFIA Series 2021 Bond shall be 
deposited to the TIFIA Series 2021 Interest Account.  Notwithstanding anything in the “FIFTH” 
clause of Section 8.1(b) of the Master Indenture to the contrary, with respect to the TIFIA Series 
2021 Bond, beginning not later than the last Business Day in the month of the second Semi-Annual 
Payment Date (i.e., twelve months) prior to the payment of the first sinking fund principal payment 
required in accordance with Section 4.2 hereof, and by the last Business Day of each month 
thereafter, an amount equal to one-twelfth (1/12th) of the next sinking fund principal payment due 
after such date with respect to the TIFIA Series 2021 Bond shall be deposited to the TIFIA Series 
2021 Principal Account; provided, however, HRTAC shall be entitled to a credit, as provided in 
the “FIFTH” clause of Section 8.1(b) of the Master Indenture, immediately before each Semi-
Annual Payment Date for accrued interest and any other interest earnings currently on deposit 
therein.  In the event Pledged Revenues are insufficient to fund the full amount of monthly deposits 
to all accounts within the TIFIA Series 2021 Bond Debt Service Fund, the Trustee shall apply such 
available Pledged Revenues pro rata in accordance with the Outstanding principal amount of each 
such Series of Subordinate Bonds, first to the applicable Interest Account and then to the applicable 
Principal Account. 

(b) Moneys in the TIFIA Series 2021 Redemption Account shall be applied by the 
Trustee to the purchase or redemption of the TIFIA Series 2021 Bond as provided herein. 

(c) TIFIA Revenue Sharing Account. 

(i) The TIFIA Revenue Sharing Account will be funded in accordance with the 
“ELEVENTH” clause of Section 8.1(b) of the Master Indenture and this Section 6.1 and only for 
so long as the TIFIA Series 2021 Bond is Outstanding and is owned by the TIFIA Lender or 
another federal agency and except as otherwise agreed (or waived).  The “FIRST” clause of Section 
8.5(b) of the Master Indenture shall not be operative with respect to the deposit or transfer of 
amounts in the General Fund to the TIFIA Revenue Sharing Account, and HRTAC shall be under 
no obligation to transfer amounts in the General Fund to the TIFIA Revenue Sharing Account. 

(ii) HRTAC shall provide prompt notice to the TIFIA Lender and the Trustee 
of the occurrence and of the discontinuation of a Revenue Sharing Trigger Event.  On and after 
the 2021 TIFIA Debt Service Payment Commencement Date and during any month in which a 
Revenue Sharing Trigger Event occurs or continues, HRTAC shall calculate and transfer an 
amount equal to Excess Revenues for the month to the Trustee for deposit in the TIFIA Revenue 
Sharing Account.  

(iii)  On each Semi-Annual Payment Date with respect to the TIFIA Series 2021 
Bond, the amount, if any, on deposit the TIFIA Revenue Sharing Account as of such Semi-Annual 
Payment Date will be transferred to the TIFIA Series 2021 Bond Redemption Account in the 
TIFIA Series 2021 Bond Debt Service Fund and used to effect an extraordinary mandatory 
redemption of the TIFIA Series 2021 Bond as provided in Section 4.3 of this Fifth Series 
Supplement.  

(iv) HRTAC and the TIFIA Lender (or the Owner of the TIFIA Series 2021 
Bond) may agree in a future Series Supplement that the provisions relating to the TIFIA Revenue 
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Sharing Account may apply to an additional Bond issued under the Master Indenture to the TIFIA 
Lender or any such Owner. 

(v) With respect to the “FIFTH” clause of Section 8.1(b) of the Master 
Indenture, amounts in the TIFIA Revenue Sharing Account shall not be credited against transfers 
from the Revenue Fund to the TIFIA Series 2021 Bond Debt Service Fund. 

Section 6.2 TIFIA Series 2021 TIFIA Debt Service Reserve Account.   (a) On or 
prior to the later of the Substantial Completion Date (as defined in the 2021 TIFIA Loan 
Agreement) or the date of the final disbursement of the TIFIA Series 2021 Bond under the 
provisions of the 2021 TIFIA Loan Agreement, HRTAC shall cause the deposit of Pledged 
Revenues available under the “SIXTH” clause of Section 8.1(b) and Section 8.4 of the Master 
Indenture, into the TIFIA Series 2021 Debt Service Reserve Fund at such times and in amounts 
that are sufficient to cause the balance therein to equal the 2021 TIFIA Debt Service Reserve 
Required Balance as of such date.  Thereafter, HRTAC shall cause the deposit of Pledged 
Revenues pursuant to the “SIXTH” clause of Section 8.1(b) of the Master Indenture into the 2021 
TIFIA Debt Service Reserve Fund in an amount sufficient to maintain the balance therein to equal 
the 2021 TIFIA Debt Service Reserve Required Balance.  The TIFIA Series 2021 Debt Service 
Reserve Fund shall be held solely for the benefit of the Owner of the TIFIA Series 2021 Bond, and 
shall be used, withdrawn, and replenished as provided herein and in Section 8.4 of the Master 
Indenture.   If, on any date of valuation of Permitted Investments credited to the TIFIA Series 2021 
Debt Service Reserve Fund pursuant to Section 8.4 of the Master Indenture, the amount on deposit 
in the TIFIA Series 2021 Debt Service Reserve Fund exceeds the 2021 TIFIA Debt Service 
Reserve Required Balance as of such date, the Trustee shall transfer such excess amount as 
provided in Section 8.4 of the Master Indenture.   
 
  It is acknowledged that, as of the issuance date of the TIFIA Series 2021 Bond, the 
Commission has issued its TIFIA Series 2019 Bond to the TIFIA Lender to evidence an 
“Additional TIFIA Loan” (as defined in the 2021 TIFIA Loan Agreement) on a Subordinate Lien 
basis, and hence the blended reserve account provisions of the definition of “2021 TIFIA Debt 
Service Reserve Required Balance” and the corresponding provisions for the TIFIA Series 2019 
Bond in the Second Series Supplement are expected to be operative. 
 

(b) Notwithstanding any provision in the Master Indenture to the contrary, 
without the written consent of the TIFIA Lender, HRTAC may not cause to be deposited to the 
credit of the TIFIA Series 2021 Debt Service Reserve Fund any form of Credit Facility in lieu of 
cash or Permitted Investments. 

Section 6.3 TIFIA Series 2021 Project Fund.  (a) The Trustee will disburse the 
amounts in the TIFIA Series 2021 Project Fund to the payment or reimbursement of Eligible 
Project Costs, as directed by HRTAC, and such amounts may be used to pay or redeem the 
principal portion of 2021 HRBT Project BANs as provided in an Officer’s Certificate, but only to 
the extent that such principal portion of the 2021 HRBT Project BANs to be paid or redeemed with 
proceeds of the TIFIA Series 2021 Bond financed Eligible Project Costs.   

Disbursements from the TIFIA Series 2021 Project Fund shall be made by the 
Trustee to HRTAC or as directed by HRTAC upon receipt by the Trustee of an Officer’s Certificate 



 

-13- 

 

or of a requisition (upon which the Trustee shall be entitled to rely) signed by an HRTAC 
Representative and containing all information called for by, and otherwise being in the form of, 
Exhibit C.   

(b) If the Trustee receives an Officer’s Certificate stating that certain amounts 
in the TIFIA Series 2021 Project Fund will not be necessary to pay the costs of the 2021 TIFIA 
Financed Project, the Trustee shall then apply any remaining balance at the direction of an HRTAC 
Representative. 

Section 6.4 HRTF Transfers to Toll Indenture. 

 (a) Subject to the availability of HRTF Revenues and for so long as the 2021 TIFIA 
Toll Obligation is outstanding, the Commission shall make the following transfers from the 
General Fund: 

(1) For transfer and deposit to the Toll Revenue Stabilization Fund established 
under the Toll Indenture, the amount of [$___________], on the later of (i) the Substantial 
Completion Date of the first segment of the Express Lanes Initial Project (as those terms 
are defined in the Toll Indenture), or (ii) the date of the first advance of principal with 
respect to the 2021 TIFIA Toll Obligation; 

(2) For transfer and deposit to the TIFIA Loan Reserve Account established 
under the Toll First Supplemental Indenture, an amount equal to the TIFIA Loan Reserve 
Account Reserve Requirement ($___________), such transfer and deposit to occur at the 
later of the (i) Substantial Completion Date of the Express Lanes Initial Project, or (ii) the 
date on which the Commission makes the first draw under the 2021 TIFIA Toll Obligation. 

(3) For transfer and deposit to the Toll Major Maintenance and Renewal Fund 
established under the Toll Indenture, the amount of $5,000,000 on the later of (i) the 
Substantial Completion Date of the first segment of the Express Lanes Initial Project, or 
(ii) the date on which the Commission makes the first draw under the 2021 TIFIA Toll 
Obligation. 

(b) Subject to the availability of HRTF Revenues and to the provisions of Section 
6.4(d) below, and for so long as the 2021 TIFIA Toll Obligation is outstanding, the Commission 
shall make the following transfers from the General Fund upon receipt of the written instructions 
of the Toll Indenture Trustee: 

(1) Pursuant to Section 4.01(c)(2) of the Toll First Supplemental Indenture on 
or before July [15], 20__, and continuing on or before each July [15] thereafter through 
the maturity of the 2021 TIFIA Toll Obligation, to the extent that amounts on deposit in 
the Toll Revenue Stabilization Fund are less than the Toll Revenue Stabilization Fund 
Requirement, an amount sufficient to restore the amount on deposit in the Toll Revenue 
Stabilization Fund so as to satisfy the Toll Revenue Stabilization Fund Requirement; 
provided, however, that the Commission shall not transfer more than the Toll Maximum 
Annual RSF Transfer Cap during any Fiscal Year; and 



 

-14- 

 

(2) Pursuant to Section 4.01(d)(2) of the Toll First Supplemental Indenture, [on 
or before July [15], 20__, and continuing on or before each July [15]] thereafter through 
the maturity of the 2021 TIFIA Toll Obligation, to the extent that amounts on deposit in 
the Toll Major Maintenance and Renewal Fund are less than the Toll Major Maintenance 
and Renewal Fund Required Amount, an amount sufficient to restore the amount on 
deposit in the Toll Major Maintenance and Renewal Fund so as to satisfy the Toll Major 
Maintenance and Renewal Fund Required Amount; provided, however, that the aggregate 
amount of all HRTF Transfers made while the 2021 TIFIA Toll Obligation is outstanding 
for deposit to the Toll Major Maintenance and Renewal Fund shall not exceed the Toll 
Major M & R HRTF Cumulative Transfer Cap. 

 (c) The Commission agrees to manage the use of HRTF Revenues in the General Fund 
so as to provide for the availability of sufficient amounts in the General Fund to make the various 
transfers called for by this Section 6.4 as and when required, subject to the availability of HRTF 
Revenues and to its commitments to provide funding for the HRBT Expansion Project. 

 (d) No Event of Default will exist under this Section 6.4(b) until a period of six months 
has elapsed since the Commission has received notice from the Toll Indenture Trustee of a failure 
to make a transfer required under Section 6.4(b) and has failed to make such transfer.   Pursuant 
to Section 13.1(c) of the Master Indenture and Section 8.7 hereof, an Event of Default with respect 
to this Section 6.4 shall not cause an Event of Default with respect to any other Series of Bonds 
unless such event or condition independently constitutes an Event of Default with such other Series 
of Bonds. 
 
 

ARTICLE VII 
SECURITY FOR THE TIFIA SERIES 2021 BOND 

Section 7.1 Security for the TIFIA Series 2021 Bonds.  The TIFIA Series 2021 Bond 
shall be issued pursuant to the Master Indenture, this Fifth Series Supplement, and the 2021 TIFIA 
Loan Agreement, and shall be (a) equally and ratably secured with respect to the Pledged Revenues 
and certain Funds and Accounts established under the Master Indenture with any other Series of 
Subordinate Obligations (or any related Credit Facility, if any) of HRTAC issued pursuant to 
Articles V and XV of the Master Indenture, without preference, priority or distinction of any 
Subordinate Obligations over any other Subordinate Obligations, and (b) secured with respect to 
certain Funds and Accounts in accordance with the provisions of this Fifth Series Supplement.  
Notwithstanding anything in the Master Indenture to the contrary, amounts in the TIFIA Series 
2021 Project Fund, the TIFIA Series 2021 Interest Account, the TIFIA Series 2021 Principal 
Account, the TIFIA Series 2021 Redemption Account, the TIFIA Revenue Sharing Account, and 
the TIFIA Series 2021 Debt Service Reserve Account are pledged exclusively to secure the 
obligations of HRTAC to the Owners of the TIFIA Series 2021 Bond. 
 

HRTAC has filed a copy of this Fifth Series Supplement in the records of HRTAC. 
 

Section 7.2 Covenant to Requisition Under TIFIA Loan Agreement.  HRTAC 
agrees to take all actions necessary to ensure that it can requisition sufficient monies under the 
2021 TIFIA Loan Agreement to pay Eligible Project Costs allocated to the 2021 TIFIA Loan. 
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ARTICLE VIII 
SPECIAL COVENANTS WITH RESPECT TO TIFIA SERIES 2021 BOND 

Section 8.1 Prior Consents in connection with Issuance of Subordinate Obligations.  
For so long as any TIFIA Bond or Loan is Outstanding, HRTAC hereby agrees that, without the 
written consent of the TIFIA Lender, it will not issue Subordinate Obligations (a) that bear interest 
at a Variable Interest Rate (as defined in the 2021 TIFIA Loan Agreement), or (b) to any Person 
other than the TIFIA Lender. 

Section 8.2 Compliance With Respect to Put Bonds.  For so long as any TIFIA Bond 
or Loan is Outstanding, to the extent any “Variable Interest Rate Obligations” consist of “Put 
Bonds,” HRTAC agrees to provide and maintain a “Credit Facility” (as such terms are defined in 
the 2021 TIFIA Loan Agreement) that will pay any amounts payable by HRTAC in respect to such 
Put Bonds. 

Section 8.3 Compliance With Respect to Swap-Related Bonds.   For so long as any 
TIFIA Bond or Loan is Outstanding, in addition to the provisions of the Master Indenture relating 
to Swap Related Bonds in Section 5.4(a)(3) thereof, HRTAC hereby agrees that it will comply 
with the provisions requiring “Qualified Hedges” (as defined in the 2021 TIFIA Loan Agreement) 
if it issues any Senior Bonds or Intermediate Lien Obligations bearing interest at a “Variable 
Interest Rate” (as such terms are defined in the 2021 TIFIA Loan Agreement), as and to the extent 
provided in Section 16(l) of the 2021 TIFIA Loan Agreement.   

Section 8.4 Issuance of Additional Bonds.  For so long as any TIFIA Bond or Loan is 
Outstanding, HRTAC agrees, with respect to and in addition to the provisions of the Master 
Indenture relating to the issuance of a Series of Bonds, to satisfy the requirements, as applicable 
of paragraphs (a) and (b) of the definition of “Additional Obligations” in the 2021 TIFIA Loan 
Agreement. 

Section 8.5 Additional Terms Relating to a Bond Credit Facility.  For so long as any 
TIFIA Bond or Loan is Outstanding, in addition to the provisions of the Master Indenture relating 
to a “Bond Credit Facility,” HRTAC hereby agrees that it will comply with the provisions relating 
to “Credit Facilities” (as defined in the 2021 TIFIA Loan Agreement) in the 2021 TIFIA Loan 
Agreement  

Section 8.6 Permitted Investments.  For so long as any TIFIA Bond or Loan is 
Outstanding, and notwithstanding the provisions of the Master Indenture, amounts on deposit in 
any Fund or Account established under Section 5.1 of this Fifth Series Supplement, other than any 
amount in the General Fund or Account thereof,  must be invested in Permitted Investments (as 
such term is defined in the 2021 TIFIA Loan Agreement) and amounts on deposit in the TIFIA 
Series 2021 Interest Account, the TIFIA Series 2021 Principal Account and the TIFIA Series 2021 
Redemption Account may only be invested in Permitted Investments that have a maturity that does 
not extend, respectively, beyond the next applicable Interest Payment Date, Principal Payment 
Date or redemption date. 
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Section 8.7 Events of Default.   
 

(a) In addition to the Events of Default under Section 13.1 of the Master Indenture and 
as provided in Section 13.1(d) thereof, the occurrence and continuation of an Event of Default 
under Section 20(a)(iii), (iv), (vi), (vii), (viii), (ix), (x), and (xi) of the TIFIA Loan Agreement shall 
constitute Events of Default under this Fifth Series Supplement with respect to the TIFIA Series 
2021 Bond.    

 
(b) The provisions of this Section 8.7 are subject to the terms and conditions of the 

Master Indenture, including but not limited to, Article XIII thereof.  Failure to pay the principal or 
any Amortization Requirement of or interest on the TIFIA Series 2021 Bond will not constitute an 
Event of Default with respect to any Senior Bond or Intermediate Lien Obligation.  An Event of 
Default with respect to the TIFIA Series 2021 Bond shall not cause an Event of Default with 
respect to any other Series of Bonds unless such event or condition independently constitutes an 
Event of Default with such other Series of Bonds. 
 

(c) In accordance with the Master Indenture there shall be no rights of acceleration of 
the TIFIA Series 2021 Bond. 

 
 

ARTICLE IX 
MISCELLANEOUS 

Section 9.1 Tax Status.  HRTAC intends that the TIFIA Series 2021 Bond shall not be 
an obligation described in Section 103 of the Internal Revenue Code of 1986, as amended, the 
interest on which is excludable from the gross income of the holders.  HRTAC agrees not to file a 
Form 8038-G or comparable information return relating to tax-exempt obligations with the Internal 
Revenue Service. 

Section 9.2 Successors and Assigns.  This Fifth Series Supplement is binding upon, 
inures to the benefit of and is enforceable by its parties and their respective successors and assigns. 

Section 9.3 Severability.  If any provision of this Fifth Series Supplement is held 
invalid by any court of competent jurisdiction, such holding will not invalidate any other provision. 

Section 9.4 Governing Law.  This Fifth Series Supplement will be governed by and 
construed under the applicable laws of the Commonwealth. 

Section 9.5 Counterparts.  This Fifth Series Supplement may be executed in several 
counterparts, each of which will be an original, and the counterparts will together constitute one 
and the same instrument. 

Section 9.6 Binding Effect.  This instrument shall inure to the benefit of and shall be 
binding upon the Trustee and HRTAC and their respective successors and assigns, subject to the 
limitations contained herein.   
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Section 9.7 Parties Interested.  Except as and to the extent provided in Article II 
hereof, nothing in this Fifth Series Supplement expressed or implied is intended or will be 
construed to confer upon any Person, other than HRTAC, the Trustee and the Owner(s) of the 
TIFIA Series 2021 Bond, any right, remedy or claim under or by reason of this Fifth Series 
Supplement, this Fifth Series Supplement being intended for the sole and exclusive benefit of 
HRTAC, the Trustee and the Owner(s) of the TIFIA Series 2021 Bond. 

[Signature Page Follows] 
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IN WITNESS WHEREOF, HRTAC and the Trustee have caused this Fifth Series 
Supplement to be executed in their respective corporate names by their duly authorized officers, 
all as of the date first above written. 

 

HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION 
 
 
By: _____________________________________ 

_________________ 
Chair 
 
 
 

WILMINGTON TRUST, NATIONAL 
ASSOCIATION, as Trustee 
 
 
By:   

Joy Holloway 
Vice President 

 

 

 

 

[Signature Page of Fifth Series Supplement]
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EXHIBIT A 
 

TIFIA  LOAN  AGREEMENT 
 

(See Tab No. 6) 
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EXHIBIT B 
 

FORM OF TIFIA SERIES 2021 BOND 

HAMPTON ROADS TRANSPORTATION ACCOUNTABILITY COMMISSION 
 

HAMPTON ROADS TRANSPORTATION FUND 
 

HRTAC PROJECT 
(TIFIA – _______________) 

TIFIA BOND 
 

Subordinate Lien Revenue Bond 
TIFIA Series 2021 

 
Maximum Principal Amount:  $_____________ (excluding capitalized interest) 
 
Effective Date:  [________], 2021               Due: [________], 20__ 
 

HAMPTON ROADS TRANSPORTATION ACCOUNTABILITY COMMISSION, a 
body politic and political subdivision created under the laws of the Commonwealth of Virginia 
(the “Borrower”), for value received, hereby promises to pay to the order of the UNITED 
STATES DEPARTMENT OF TRANSPORTATION, an agency of the United States of 
America, acting by and through the Executive Director of the Build America Bureau, or its assigns 
(the “TIFIA Lender”), the lesser of (x) the Maximum Principal Amount set forth above and (y) 
the aggregate unpaid principal amount of all disbursements (the “Disbursements”) made by the 
TIFIA Lender (such lesser amount, together with any interest that is capitalized and added to 
principal in accordance with the provisions of the TIFIA Loan Agreement (as defined below), 
being hereinafter referred to as the “Outstanding Principal Sum”), together with accrued and 
unpaid interest (including, if applicable, interest at the Default Rate, as defined in the TIFIA Loan 
Agreement) on the Outstanding Principal Sum on this TIFIA Bond (as defined herein) and all fees, 
costs and other amounts payable in connection therewith, all as more fully described in the TIFIA 
Loan Agreement.  The principal hereof shall be payable in the manner and at the place provided 
in the TIFIA Loan Agreement in accordance with Exhibit G to the TIFIA Loan Agreement, as 
revised from time to time in accordance with the TIFIA Loan Agreement, until paid in full.  The 
TIFIA Lender is hereby authorized to modify the Loan Amortization Schedule included in Exhibit 
G to the TIFIA Loan Agreement from time to time in accordance with the terms of the TIFIA Loan 
Agreement to reflect the amount of each disbursement made thereunder and the date and amount 
of principal or interest paid by the Borrower thereunder.  Absent manifest error, the TIFIA 
Lender’s determination of such matters as set forth on Exhibit G to the TIFIA Loan Agreement 
shall be conclusive evidence thereof; provided, however, that neither the failure to make any such 
recordation nor any error in such recordation shall affect in any manner the Borrower’s obligations 
hereunder or under any other TIFIA Loan Document. 

 
Payments hereon are to be made in accordance with Section 9(f) (Manner of Payment) and 

Section 37 (Notices; Payment Instructions) of the TIFIA Loan Agreement as the same become 
due.  Principal of and interest on this TIFIA Bond shall be paid in funds available on or before the 
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due date and in any lawful coin or currency of the United States of America that at the date of 
payment is legal tender for the payment of public and private debts.  If the Final Maturity Date is 
amended in connection with an update to the Financial Plan approved by the TIFIA Lender 
pursuant to Section 22(a)(ii) (Financial Plan) of the TIFIA Loan Agreement, the due date of this 
TIFIA Bond shall be deemed to be amended to change the due date to such revised Final Maturity 
Date without any further action required on the part of the Borrower or the TIFIA Lender and such 
amendment shall in no way amend, modify or affect the other provisions of this TIFIA Bond 
without the prior written agreement of the TIFIA Lender. 

 
This TIFIA Bond has been executed under and pursuant to that certain TIFIA Loan 

Agreement, dated as of the date hereof, between the TIFIA Lender and the Borrower (the “TIFIA 
Loan Agreement”) and is issued to evidence the obligation of the Borrower under the TIFIA Loan 
Agreement to repay the loan made by the TIFIA Lender and any other payments of any kind 
required to be paid by the Borrower under the TIFIA Loan Agreement or the other TIFIA Loan 
Documents referred to therein (“TIFIA Bond”).  Reference is made to the TIFIA Loan Agreement 
for all details relating to the Borrower’s obligations hereunder.  All capitalized terms used in this 
TIFIA Bond and not defined herein shall have the meanings set forth in the TIFIA Loan Agreement 
[or Master Indenture]. 

 
This TIFIA Bond is being issued by the Borrower pursuant to Chapter 26, Title 33.2, Code 

of Virginia of 1950, as amended, a resolution adopted by HRTAC on June ___, 2021 and under 
and pursuant to a Master Indenture of Trust dated as of February 1, 2018 (the “Master 
Indenture”), between the Borrower and Wilmington Trust, National Association, or its successor, 
as trustee (the “Trustee”), as supplemented and amended by the First Supplemental Series 
Indenture of Trust dated as of February 1, 2018 (the “First Series Supplement”), the Second 
Supplemental Series Indenture of Trust dated as of December 1, 2019 (the “Second Series 
Supplement”), the Third Supplemental Series Indenture of Trust dated as of December 15, 2019 
(the “Third Series Supplement”), the Fourth Supplemental Series Indenture of Trust dated as of 
October 1, 2020 (the “Fourth Series Supplement”), and the Fifth Supplemental Series Indenture 
of Trust dated as of [__ 1], 2021 (the “Fifth Series Supplement” and, together with the First Series 
Supplement, the Second Series Supplement, the Third Series Supplement, the Fourth Series 
Supplement, and the Master Indenture, the “Indenture”), between the Borrower and the Trustee, 
a certified copy of which Indenture is on file at the office of the Borrower. 

 
This TIFIA Bond is issued as and constitutes a Subordinate Obligation within the meaning 

of such term in the Indenture. 
 
This TIFIA Bond shall not be deemed to constitute a debt of the Commonwealth of 

Virginia or of any political subdivision thereof (including any Member Locality) other than  
the Borrower.  This TIFIA Bond shall not constitute an indebtedness within the meaning of 
any debt limitation or restriction except as provided under Section 33.2-1920 of the Virginia 
Code.  The Borrower’s authority to receive any or all of the taxes or other revenues pledged to 
the Trustee for payment of HRTAC Bonds (as defined below) pursuant to the Indenture is subject 
to appropriation by the General Assembly of the Commonwealth, and neither the General 
Assembly nor the Borrower can or will pledge, covenant or agree to impose or maintain at any 
particular rate or level any of such taxes or other revenues. 
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The Indenture provides for the issuance, from time to time, under the conditions, 

limitations and restrictions therein set forth, of additional series of Bonds for the purpose of 
financing projects, and of refunding outstanding obligations of the Borrower.  Such additional 
series of Bonds may be issued as Senior Obligations, Intermediate Lien Obligations, or 
Subordinate Obligations (as defined in the Indenture).  This TIFIA Bond, together with all other 
obligations heretofore or hereafter issued under the provisions of the Indenture, are herein 
collectively referred to as the “HRTAC Bonds”.  Reference is hereby made to the Indenture for 
the provisions, among others, with respect to the terms and conditions on which the HRTAC Bonds 
of each series are or may be issued, the custody and application of the proceeds of HRTAC Bonds 
issued under the Indenture, the collection and disposition of revenues, the funds charged with and 
pledged to the payment of the interest on and the principal and premium, if any, of the HRTAC 
Bonds, the nature and extent of the security, the rights, duties and obligations of the Borrower, the 
Trustee and any paying agent for the HRTAC Bonds and the rights of the owners of the HRTAC  
Bonds.  Certain of such funds, accounts and subaccounts secure only the Senior Obligations, 
certain of such funds, accounts and subaccounts secure only the Intermediate Lien Obligations, 
and certain of such funds, accounts and subaccounts secure only the Subordinate Obligations, all 
as more fully described in the Indenture. 

 
This TIFIA Bond shall be subject to mandatory prepayment in accordance with the TIFIA 

Loan Agreement. 
 
This TIFIA Bond may be prepaid at the option of the Borrower in whole or in part (and, if 

in part, the principal installments and amounts thereof to be prepaid are to be determined in 
accordance with the TIFIA Loan Agreement; provided, however, such prepayments shall be in 
principal amounts of at least $1,000,000 or any integral multiple of $1.00 in excess thereof), at any 
time or from time to time, without penalty or premium, by paying to the TIFIA Lender all or part 
of the principal amount of the TIFIA Bond in accordance with the TIFIA Loan Agreement. 

 
Any delay on the part of the TIFIA Lender in exercising any right hereunder shall not 

operate as a waiver of any such right, and any waiver granted with respect to one default shall not 
operate as a waiver in the event of any subsequent default. 

 
The owner of this TIFIA Bond shall have no right to enforce the provisions of the Indenture 

or to institute action to enforce the covenants therein, or to take any action with respect to any 
event of default under the Indenture, or to institute any suit or other proceeding with respect to the 
Indenture, except as provided in the Indenture. 

 
All acts, conditions and things required by the Constitution and laws of the Commonwealth 

to happen, exist, and be performed precedent to and in the issuance of this TIFIA Bond have 
happened, exist and have been performed as so required.  This TIFIA Bond is issued with the intent 
that the federal laws of the United States of America shall govern its construction to the extent 
such federal laws are applicable and the internal laws of the Commonwealth shall govern its 
construction to the extent such federal laws are not applicable. 
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This TIFIA Bond shall not be valid or become obligatory for any purpose or be entitled to 
any benefit or security under the Indenture until the Trustee has executed the Certificate of 
Authentication appearing on this TIFIA Bond and inserted the date of authentication. 

 
 

IN WITNESS WHEREOF, HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION has caused this TIFIA Bond to be signed by the manual 
or facsimile signature of its Chair, to be attested by the manual or facsimile signature of its 
Executive Director and this Bond to be dated the Effective Date set forth above. 

 
 
 
 
 
 

HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION 
 
 
By:   
       _________________ 
       Chair 

 
ATTEST: 
 
By: _______________________________ 
       Kevin B. Page 
       Executive Director 
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CERTIFICATE OF AUTHENTICATION 
 
This TIFIA Bond is the TIFIA Bond described in the within-mentioned Indenture. 
 
Authentication Date: _____________________ 
 
 

WILMINGTON TRUST, NATIONAL 
ASSOCIATION 
 
 
By:    
 Joy Holloway 
 Vice President 
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(FORM OF ASSIGNMENT) 
 
FOR VALUE RECEIVED, the Undersigned hereby unconditionally sells, assigns and 

transfers unto 
 
(Please Insert Social Security or other identifying number of Assignee(s)): 
 
the within note and all rights thereunder. 
 
Dated: ________________ 

  
NOTICE:  The signature to this assignment must 
correspond with the name as it appears upon the 
face of the within note in every particular, 
without alteration or enlargement or any change 
whatever. 
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EXHIBIT C 
 

FORM OF REQUISITION 
 

Wilmington Trust, National Association, as Trustee Requisition No.  
   Dated:    
Attn:    

Re: Direction to Make Disbursements from the TIFIA Series 2021 Project Fund for the 
HRTAC Hampton Roads Transportation Accountability Commission Fund 
Subordinate Lien Revenue Bond TIFIA Series 2021 

 
Pursuant to Section 6.3 of the Fifth Supplemental Series Indenture of Trust dated as of 

[July 1], 2021 (the “Fifth Series Supplement”), between the Hampton Roads Transportation 
Accountability Commission (“HRTAC”), and Wilmington Trust, National Association, as trustee 
(the “Trustee”), the Trustee is directed to disburse from the TIFIA Series 2021 Project Fund the 
amount indicated below. 

Each capitalized terms not otherwise defined herein has the same meaning as used in the 
Fifth Series Supplement. 

The undersigned certifies as follows: 

1. The name(s) and address(es) of the person(s), firm(s) or corporation(s) to whom the 
disbursement(s) are due and the amounts to be disbursed are as follows: 

Name and Address Amount 

[Use an additional page if necessary.] 

2. The total amount to be disbursed is $___________. 

3. The project for which the obligation(s) to be paid was/were incurred: 
_________________________________. 

4. The undersigned is a “HRTAC Representative” within the meaning of the Fifth 
Series Supplement and the Master Indenture defined therein. 

HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION 
 
 
By:   
 HRTAC Representative 

 



Skadden Draft 6/6/21 
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UNITED STATES 
DEPARTMENT OF TRANSPORTATION 

 
 

TIFIA LOAN AGREEMENT 
(HRTF Revenues) 

 

 
For Up to $[817,990,000] 

 
 

With 
 
 

HAMPTON ROADS TRANSPORTATION ACCOUNTABILITY 
COMMISSION 

 

 
For the 

 
 

I-64 HAMPTON ROADS BRIDGE-TUNNEL CONNECTING HAMPTON 
AND NORFOLK PROJECT 

(TIFIA – [_____]) 
 
 
 

Dated as of [_______], 2021 
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TIFIA LOAN AGREEMENT 

THIS TIFIA LOAN AGREEMENT (this “Agreement”), dated as of the Effective Date, 
is by and between the HAMPTON ROADS TRANSPORTATION ACCOUNTABILITY 
COMMISSION, a body politic and a political subdivision created under the laws of the 
Commonwealth of Virginia (the “State”), with an address of The Regional Building, 723 
Woodlake Drive, Chesapeake, Virginia 23320 (the “Borrower”), and the UNITED STATES 
DEPARTMENT OF TRANSPORTATION, an agency of the United States of America, acting 
by and through the Executive Director of the Build America Bureau (the “Executive Director”), 
with an address of 1200 New Jersey Avenue, S.E., Washington, D.C. 20590 (the “TIFIA 
Lender”). 

RECITALS: 

WHEREAS, the Congress of the United States of America (the “Congress”) has found that 
a well-developed system of transportation infrastructure is critical to the economic well-being, 
health and welfare of the people of the United States of America and, in furtherance thereof, has 
enacted the Transportation Infrastructure Finance and Innovation Act of 1998 (“TIFIA”), as 
codified at 23 U.S.C. §§ 601-609 (as amended from time to time, the “Act”); and 

WHEREAS, Section 603 of the Act authorizes the TIFIA Lender to enter into agreements 
with one or more obligors to make secured loans; and 

WHEREAS, the Borrower has requested that the TIFIA Lender make the TIFIA Loan (as 
defined herein) in a principal amount not to exceed $[817,990,000] (excluding interest that is 
capitalized in accordance with the terms hereof) (such amount, the “Maximum TIFIA Loan 
Amount”) to be used to pay a portion of the Eligible Project Costs (as defined herein) related to 
the Project (as defined herein) pursuant to the application for TIFIA credit assistance dated [___], 
2021 (the “Application”); and 

WHEREAS, on [____], 2021, the Secretary (as defined herein) approved TIFIA credit 
assistance for the Project in the form of the TIFIA Loan; and 

WHEREAS, it is contemplated that, on the Project BANs Closing Date (as defined herein), 
the Borrower and the Trustee shall enter into the Project BANs Supplemental Indenture (as defined 
herein) pursuant to which the Borrower shall authorize the issuance of the Project BANs (as 
defined herein), the proceeds of which shall be used to provide interim financing for a portion of 
the Eligible Project Costs related to the Project; and 

WHEREAS, pursuant to the Indenture and each Supplemental Indenture (as defined 
herein), the Borrower has pledged and granted to the Trustee (as defined herein) the hereinafter 
defined Trust Estate, which secures the repayment of Bonds issued by the Borrower, including the 
TIFIA Bond (as defined herein), based on their respective lien priority; and 

WHEREAS, the TIFIA Lender is prepared to extend credit upon the terms and conditions 
hereof; and 
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WHEREAS, the Borrower agrees to repay any amount due pursuant to this Agreement and 
the TIFIA Bond in accordance with the terms and provisions hereof and thereof; and 

WHEREAS, the TIFIA Lender has entered into this Agreement in reliance upon, among 
other things, the HRTAC Act (as defined herein), the dedication and availability of the HRTF 
Revenues, and the Base Case Projections (as defined herein) delivered by the Borrower. 

NOW, THEREFORE, the premises being as stated above, and for good and valuable 
consideration, the receipt and sufficiency of which are acknowledged to be adequate, and intending 
to be legally bound hereby, it is hereby mutually agreed by and between the Borrower and the 
TIFIA Lender as follows: 

Section 1. Definitions. 

Unless the context otherwise requires, capitalized terms used in this Agreement shall have 
the meanings set forth below in this Section 1 (Definitions) or as otherwise defined in this 
Agreement.  Any term used in this Agreement that is defined by reference to any other agreement 
shall continue to have the meaning specified in such agreement, whether or not such agreement 
remains in effect. 

“Acceptable Credit Rating” means, with respect to any Person, the rating of its unsecured, 
senior long-term indebtedness (or, if such Person has no such rating, then its issuer rating or 
corporate credit rating) is no lower than (a) at the time such Person executes, delivers or issues a 
Qualified Hedge, a Credit Facility, or a repurchase obligation to fund any Reserve Account, “A+”, 
“A1” or the equivalent rating from at least one (1) Rating Agency that provides a rating on such 
Person’s unsecured, senior long-term indebtedness or that provides an issuer rating or corporate 
credit rating for such Person, as applicable; and (b) at any time thereafter, ‘A’, ‘A2’ or the 
equivalent rating from at least one (1) Rating Agency that provides a rating on such Person’s 
unsecured, senior long-term indebtedness or that provides an issuer rating or corporate credit rating 
for such Person, as applicable. 

“Acceptable Letter of Credit” means a letter of credit, in form and substance satisfactory 
to the TIFIA Lender, issued by a Qualified Issuer, that is non-recourse to the Pledged Revenues. 

“Accreted Value” means, with respect to any Capital Appreciation Bonds, as of any 
Valuation Date or for any period, the amount set forth for such date or period as determined in 
accordance with the Supplemental Indenture authorizing such Capital Appreciation Bonds. 

“Act” means the Act as defined in the recitals hereto. 

“Additional Obligations” means any borrowings or indebtedness issued or incurred under 
the Indenture after the Effective Date and shall also satisfy the following requirements, as 
applicable: 

(a) if the proceeds thereof will be used to refinance any Senior Obligations, 
Intermediate Lien Obligations, or Subordinate Obligations and are issued on the same lien 
level as the proposed refunded obligations, (i) such Additional Obligations must receive a 
rating from a Rating Agency of equivalent to the lesser of the rating on the obligations 
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being refinanced with the proceeds of the Additional Obligations as of the Effective Date 
or the most recent rating of such obligations provided in accordance with Section 16(j) 
(Annual Rating), (ii) the net proceeds thereof (after deducting any amounts required to be 
deposited to satisfy the respective Debt Service Reserve Requirement or required to pay 
costs of issuance) must not exceed the principal amount of the respective obligations 
outstanding and being refinanced, (iii) the respective lien level Debt Service, after the 
incurrence of such Additional Obligations, in each year of the remaining term of the TIFIA 
Loan, must be projected to be less than the respective lien level Debt Service projected for 
each such year in the Base Case Projections, and (iv) the stated maturity of such Additional 
Obligations shall not exceed the stated maturity for the obligations being refinanced with 
the proceeds of the Additional Obligations; and 

(b) if the proceeds thereof will be used for any reason not described in clause (a) 
above, the Borrower shall provide the TIFIA Lender a certificate of the Borrower’s 
Authorized Representative, in a form reasonably acceptable to the TIFIA Lender (including 
the calculations supporting such certificate), certifying that (i) the activity or project to 
which such Additional Obligation proceeds will be applied could not reasonably be 
expected to result in a Material Adverse Effect; (ii) the Borrower has satisfied the 
requirements for issuing the Additional Obligations in accordance with the applicable 
provisions of the Indenture or Supplemental Indenture existing as of the Effective Date, 
including, specifically, that during any twelve consecutive months of the eighteen months 
preceding the issuance of the Additional Obligations, (A) the HRTAC Revenues were not 
less than (1) 2.00 times the maximum annual Principal and Interest Requirements (as 
defined in the Indenture) during the current or any future Fiscal Year (as defined in the 
Indenture) on the Senior Obligations then outstanding plus, if such Additional Obligations 
are Senior Obligations, such Additional Obligations, and (2) 1.50 times the maximum 
annual Principal and Interest Requirements (as defined in the Indenture) during the current 
or any future Fiscal Year (as defined in the Indenture) on the Senior Obligations and 
Intermediate Lien Obligations then outstanding plus, if such Additional Obligations are 
Intermediate Lien Obligations, such Additional Obligations, and (B) the Total Debt Service 
Coverage Ratio, including debt service for the Additional Obligations to be issued, for each 
Calculation Period is projected to be not less than 1.35 to 1.00 while any Subordinate 
Obligations issued to the TIFIA Lender remain outstanding; 

provided that (x) for each of clauses (a) and (b) above, no Event of Default under any Indenture 
Document or this Agreement has occurred and is continuing, and (y) for clause (b) above, the 
Rating Agency that provided the most recent public ratings of the TIFIA Loan in accordance with 
Section 15(j) (Annual Rating) shall have provided a confirmation or affirmation (or the equivalent) 
that the incurrence of such Additional Obligations shall not result in a downgrade of the credit 
rating of any Subordinate Obligations issued to the TIFIA Lender then outstanding below “A-” or 
“A3”. 

“Additional Project Contracts” means any contract, agreement, letter of intent, 
understanding or instrument (other than a Principal Project Contract) entered into by the Borrower 
or VDOT after the Effective Date, providing for the design, construction, testing, and start-up, of 
the Project, or the safety, financial services, operation or maintenance of the Project, or otherwise 
relating to the Project, including any master contract providing goods or services for multiple 
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projects or assets including the Project; provided, however, that a contract or agreement shall not 
constitute an Additional Project Contract if it (a) is entered into (i) in the ordinary course of 
business in connection with the furnishing of goods or the performance of services or (ii) for 
necessary Project-related expenditures, (b) commits the Borrower to spend, or is reasonably 
expected to involve expenditures by the Borrower in one contract or a series of related contracts 
of, no more than $2,500,000 (inflated annually by CPI) in the aggregate for any such contract or 
series of related contracts allocable to the Project or payable from Revenues and (c) is for a term 
not exceeding two (2) years (including any contract term renewals). 

“Additional TIFIA Loans” means any additional secured loans made by the TIFIA 
Lender to the Borrower issued pursuant to the Indenture Documents and secured by the Pledged 
Revenues. 

“Additional Tolled Lanes” means any lane, other than those lanes that are already part of 
the Express Lanes Initial Project described in the definition of “Express Lanes Network”, on I-64 
or other roadways within Hampton Roads that (a) is part of a segment that has been expanded, 
constructed, or improved with “Commission-Controlled Money” (as defined in the MTA), or (b) 
would be within the Hampton Roads Beltway (as defined in the MTA), if any, added under the 
provisions of the MTA. 

“Agreement” has the meaning provided in the preamble hereto. 

“Anticipated TIFIA Loan Disbursement Schedule” means the schedule set forth in 
Exhibit B, reflecting the anticipated disbursement of proceeds of the TIFIA Loan, as such schedule 
may be amended from time to time pursuant to Section 4(c) (Disbursement Conditions). 

“Anti-Corruption Laws” means all U.S. and other applicable laws, rules and regulations, 
as amended from time to time, concerning or related to bribery or corruption. 

“Anti-Money Laundering Laws” means all U.S. and other applicable laws, rules and 
regulations, as amended from time to time, concerning or related to anti-money laundering, 
including but not limited to those contained in the Bank Secrecy Act and the Patriot Act. 

“Application” has the meaning provided in the recitals hereto. 

“Appreciated Value” means, with respect to any Deferred Income Bond as of any 
Valuation Date or for any period, the amount set forth for such date or period as determined in 
accordance with the Supplemental Indenture authorizing such Deferred Income Bond. 

“Bank Lending Margin” means in respect of any Variable Interest Rate Obligations, the 
“Applicable Margin” or comparable interest rate margin as defined in the financing documents 
related to such Variable Interest Rate Obligations. 

“Bank Secrecy Act” means the Bank Secrecy Act of 1970 (Titles I and II of Pub. L. No. 
91-508, codified at 12 U.S.C. §§ 1829b and 1951-1959 and 31 U.S.C. §§ 312, 5311-5313, and 
5316-5322), as amended from time to time, and any successor statute of similar import, and the 
regulations promulgated thereunder. 
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“Bankruptcy Related Event” means, with respect to any Person, 

(a) an involuntary proceeding shall be commenced or an involuntary petition 
shall be filed seeking (i) liquidation, reorganization or other relief in respect of such Person 
or any of its debts, or of a substantial part of the assets thereof, under any Insolvency Laws, 
or (ii) the appointment of a receiver, trustee, liquidator, custodian, sequestrator, conservator 
or similar official for such Person or for a substantial part of the assets thereof and, in any 
case referred to in the foregoing subclauses (i) and (ii), such proceeding or petition shall 
continue undismissed for sixty (60) days or an order or decree approving or ordering any 
of the foregoing shall be entered; 

(b) such Person shall (i) apply for or consent to the appointment of a receiver, 
trustee, liquidator, custodian, sequestrator, conservator or similar official therefor or for a 
substantial part of the assets thereof, (ii) generally not be paying its debts as they become 
due unless such debts are the subject of a bona fide dispute, or become unable to pay its 
debts generally as they become due, (iii) solely with respect to the Borrower, fail to make 
two (2) consecutive payments of TIFIA Debt Service in accordance with the provisions of 
Section 9 (Payment of Principal and Interest), (iv) make a general assignment for the 
benefit of creditors, (v) consent to the institution of, or fail to contest in a timely and 
appropriate manner, any proceeding or petition with respect to it described in clause (a) of 
this definition, (vi) commence a voluntary proceeding under any Insolvency Law, or file a 
voluntary petition seeking liquidation, reorganization, an arrangement with creditors or an 
order for relief under any Insolvency Law, (vii) file an answer admitting the material 
allegations of a petition filed against it in any proceeding referred to in the foregoing 
subclauses (i) through (vi), inclusive, of this clause (b), or (viii) take any action for the 
purpose of effecting any of the foregoing, including seeking approval or legislative 
enactment by any Governmental Authority to authorize commencement of a voluntary 
proceeding under any Insolvency Law; 

(c) solely with respect to the Borrower, (i) the Trustee shall commence a 
process pursuant to which all or a substantial part of the Trust Estate may be sold or 
otherwise disposed of in a public or private sale or disposition pursuant to a foreclosure of 
the Liens thereon securing the Bonds, or (ii) the Trustee shall commence a process pursuant 
to which all or a substantial part of the Trust Estate may be sold or otherwise disposed of 
pursuant to a sale or disposition of such Trust Estate in lieu of foreclosure; or 

(d) solely with respect to the Borrower, the Trustee shall transfer, pursuant to 
directions issued by the Bondholders, funds on deposit in any of the Project Funds upon 
the occurrence and during the continuation of an Event of Default under the Indenture 
Documents for application to the prepayment or repayment of any principal amount of the 
Bonds other than in accordance with the provisions of the Indenture. 

“Base Case Financial Model” means a financial model prepared by (or on behalf of) the 
Borrower forecasting the revenues and expenditures of the Borrower for time periods through the 
Final Maturity Date and based upon assumptions and methodology provided by the Borrower and 
acceptable to the TIFIA Lender as of the Effective Date, which model shall be provided to the 
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TIFIA Lender as a fully functional Microsoft Excel – based financial model or such other format 
requested by the TIFIA Lender. 

“Base Case Projections” means the initial forecast for the Borrower prepared as of the 
Effective Date using the Base Case Financial Model. 

“Bond Anticipation Notes” means bond anticipation notes issued by the Borrower to 
provide interim financings that are anticipated to be refunded or refinanced with proceeds of 
Additional Obligations. 

“Bonds” means any Senior Obligations, Intermediate Lien Obligations, Subordinate 
Obligations (including the TIFIA Bond), or any other evidences of indebtedness for borrowed 
money issued by the Borrower from time to time pursuant to Article V of the Indenture and the 
terms of any applicable Supplemental Indenture. 

“Bondholder” means, when used with respect to the TIFIA Bond, the TIFIA Lender and, 
when used with respect to any other Bond, the registered owner of such Bond. 

“Borrower” has the meaning provided in the preamble hereto. 

“Borrower Fiscal Year” means (a) as of the Effective Date, a fiscal year of the Borrower 
commencing on July 1 of any calendar year and ending on June 30 of the immediately succeeding 
calendar year or (b) such other fiscal year as the Borrower may hereafter adopt after giving thirty 
(30) days’ prior written notice to the TIFIA Lender, as provided in Section 17(e) (Organizational 
Documents; Fiscal Year). 

“Borrower Related Party” means, individually or collectively, the Borrower and VDOT. 

“Borrower’s Authorized Representative” means any Person who shall be designated as 
such pursuant to Section 25 (Borrower’s Authorized Representative). 

“Business Day” means any day other than a Saturday, a Sunday or a day on which offices 
of the Federal Government or the State are authorized to be closed or on which commercial banks 
are authorized or required by law, regulation or executive order to be closed in New York, New 
York, or Chesapeake, Virginia. 

“Calculation Date” means each January 1 and July 1 occurring after the Effective Date. 

“Calculation Period” means a twelve (12) month period ending on a Calculation Date. 

“Capital Appreciation Bonds” means any Permitted Debt hereafter incurred as to which 
interest is payable only at the maturity or prior redemption of such Permitted Debt. 

[“Capital Expenditures” means expenditures made or liabilities incurred for the 
acquisition of any assets, improvements or replacements thereof that have a useful life of more 
than one (1) year and that are capitalized in accordance with GAAP.] 
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“Capitalized Interest Period” means the period from (and including) the Effective Date 
to (but excluding) the first day of the initial Payment Period. 

“Comprehensive Agreement” means that certain Comprehensive Agreement, dated as of 
April 3, 2019, between VDOT and the Design-Builder. 

“Congress” has the meaning provided in the recitals hereto. 

“Construction Contractor” means the Design-Builder, each member of the Design-
Builder consortium (as of the Effective Date, as listed in the definition of Design-Builder), and 
each Tolling Systems Provider. 

“Construction Period” means the period from the Effective Date through the Substantial 
Completion Date. 

“Construction Schedule” means, collectively, (a) the initial schedule or schedules on 
which the construction timetables for the Project are set forth, attached hereto as Schedule II, and 
(b) any updates thereto included in the Financial Plan most recently submitted to the TIFIA Lender 
pursuant to Section 21(a)(iii)(B) (Financial Plan). 

“Consulting Engineer “ means [_____] or any successor thereto or such other replacement 
engineering firm selected by the Borrower and not objected to by the TIFIA Lender within fifteen 
(15) Business Days after receiving notice of such selection.1 

“Control” means, when used with respect to any particular Person, the possession, directly 
or indirectly, of the power to direct or cause the direction of the management and policies of such 
Person, whether through the ownership of voting securities or partnership or other ownership 
interests, by contract or otherwise, and the terms “Controlling” and “Controlled by” have 
meanings correlative to the foregoing. 

“CPI” means the Consumer Price Index for All Urban Consumers (CPI-U) for the U.S. 
City Average for All Items, 1982-84=100 (not seasonally adjusted), or its successor, published by 
the Bureau of Labor Statistics, with, unless otherwise specified herein, January 2019 as the base 
period. 

“Credit Facility” means any letter of credit, standby bond purchase agreement, line of 
credit, policy of bond insurance, surety bond, guarantee or similar instrument, or any agreement 
relating to the reimbursement of any payment thereunder (or any combination of the foregoing), 
which is obtained by the Borrower and is issued by a financial institution, insurance provider or 
other Person and which provides security or liquidity in respect of any Permitted Debt. 

“Debt Service Fund” has the meaning provided in the Indenture. 

                                                 
1   Note to Borrower: Please confirm Consulting Engineer. 
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“Debt Service Payment Commencement Date” means the earlier of (a) January 1, 2025 
and (b) the first (1st) Semi-Annual Payment Date immediately succeeding the Substantial 
Completion Date. 

“Debt Service Reserve Fund” has the meaning provided in the Indenture. 

“Debt Service Reserve Requirement” has the meaning provided in the Indenture. 

“Default” means any event or condition that, with the giving of notice, the passage of time, 
or both, would constitute an Event of Default. 

“Default Rate” means, with respect to each Tranche, an interest rate equal to the sum of 
(a) the TIFIA Interest Rate for such Tranche plus (b) two percent (2.00%). 

“Deferred Income Bond” means any Permitted Debt (a) as to which interest accruing 
thereon prior to the applicable Interest Commencement Date of such Permitted Debt is (i) 
compounded on each Valuation Date for such Deferred Income Bond and (ii) payable only at the 
maturity or prior redemption of such Permitted Debt and (b) as to which interest accruing after the 
applicable Interest Commencement Date is payable on the first interest payment date immediately 
succeeding the Interest Commencement Date and thereafter on the dates specified in or determined 
pursuant to the Supplemental Indenture authorizing the Permitted Debt.  For the purposes of 
receiving payment of the redemption price if a Deferred Income Bond is redeemed prior to 
maturity, the principal amount of a Deferred Income Bond shall be deemed to be its Appreciated 
Value. 

“Design-Builder” means Hampton Roads Connector Partners, an unincorporated joint 
venture comprised of its members, Dragados USA, Inc., Vinci Construction Grands Projects, 
Flatiron Constructors, Inc., and Dodin Campenon Bernard. 

“Development Default” means (a) VDOT fails to diligently prosecute the work related to 
the Project or (b) VDOT fails to complete the Project by the third anniversary of the Projected 
Substantial Completion Date. 

“Effective Date” means the date of this Agreement. 

“Electronic Signature” means any electronic symbol or process attached to or logically 
associated with a contract or other record and executed or adopted by a person with the intent to 
sign such contract or record pursuant to [insert VA Statute]2, as amended from time to time. 

“Electronic Toll Collection Agreement” means any Electronic Toll Collection 
Agreement entered into between the Borrower and VDOT. 

“Eligible Project Costs” means amounts in the Project Budget, substantially all of which 
are paid by or for the account of the Borrower in connection with the Project, including prior 

                                                 
2 Note to Borrower:  Please advise of correct VA statute. 
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Project expenditures for the 5-year period preceding the date of the Application, all of which shall 
arise from the following: 

(a) development phase activities, including planning, feasibility analysis, 
revenue forecasting, environmental review, permitting, preliminary engineering and design 
work and other preconstruction activities; 

(b) construction, reconstruction, rehabilitation, replacement and acquisition of 
real property (including land related to the Project and improvements to land), 
environmental mitigation, construction contingencies and acquisition of equipment; or 

(c) capitalized interest necessary to meet market requirements, reasonably 
required reserve funds, capital issuance expenses and other carrying costs during 
construction. 

“Environmental Laws” has the meaning provided in Section 13(s) (Environmental 
Matters). 

“ERISA” means the Employee Retirement Income Security Act of 1974, Pub. L. 93-406 
(29 U.S.C. § 1001 et seq.), as amended from time to time, and any successor statute of similar 
import, and the regulations thereunder. 

“ERISA Affiliate” means any trade or business (whether or not incorporated) that, together 
with the Borrower, is treated as a single employer under Section 414(b) or (c) of the Tax Code or, 
solely for purposes of Section 302 of ERISA and Section 412 of the Tax Code, is treated as a single 
employer under Section 414 of the Tax Code. 

“Event of Default” has the meaning provided in Section 19(a) (Events of Default and 
Remedies). 

“Excess Revenues” means, following the occurrence of a Revenue Sharing Trigger Event, 
an amount in each month equal to 50% of the Pledged Revenues remaining after the transfers 
described in paragraphs FIRST through TENTH of Section 8.1(b) of the Indenture (a copy of 
which is attached hereto as Exhibit O) have occurred. 

“Executive Director” has the meaning provided in the preamble hereto. 

“Existing Indebtedness” means indebtedness of the Borrower that has been issued or 
incurred prior to the Effective Date, as listed and described in Schedule III. 

“Existing TIFIA Bond” means the Bond delivered by the Borrower in connection with 
the Existing TIFIA Loan Agreement. 

“Existing TIFIA Loan” means the secured loan made by the TIFIA Lender to the 
Borrower on the terms and conditions set forth in the Existing TIFIA Loan Agreement and as 
evidenced by the Borrower’s issuance of the Existing TIFIA Bond. 
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“Existing TIFIA Loan Agreement” means that certain Amended and Restated TIFIA 
Loan Agreement, dated as of [___], 2021, between the TIFIA Lender and the Borrower. 

“Existing TIFIA Loan Documents” means the Existing TIFIA Loan Agreement, the 
Existing TIFIA Bond, and the TIFIA Supplemental Indenture (as defined in the Existing TIFIA 
Loan Agreement). 

“Express Lanes Network” means a network of planned contiguous HOT lanes, in each 
direction, between the interchange of Interstate 64 and Jefferson Avenue in Newport News and the 
interchange of Interstate 64, Interstate 264 and Interstate 664 in the Bowers Hill section of 
Chesapeake, which ultimately would enable continuous HOT lane travel throughout such corridor 
(the foregoing constituting the “Initial Interstate 64 Express Lanes Network” or “Initial 
Network” as described in the MTA), as depicted on Exhibit A to the Indenture, and consisting of 
the Express Lanes Initial Project and subsequent Express Lanes Future Project(s) that comprise a 
segment, phase or portion of the Express Lanes Network, including but not limited to any 
Additional Tolled Lanes (as defined in the Indenture). 

“Federal Government” means the United States of America and its departments and 
agencies. 

“Federal Fiscal Year” or “FFY” means the fiscal year of the Federal Government, which 
is the twelve (12) month period that ends on September 30 of the specified calendar year and 
begins on October 1 of the preceding calendar year. 

“FHWA” means the Federal Highway Administration, an agency of the USDOT. 

“FHWA Division Office” means the Virginia Division Office of the FHWA. 

“Final Maturity Date” means the earlier of (a) the Semi-Annual Payment Date occurring 
on or immediately prior to the [35th] anniversary of the Substantial Completion Date and (b) with 
respect to (i) Tranche A, [______], (ii) Tranche B, [______], (iii) Tranche C, [______], (iv) 
Tranche D, [______] and (v) Tranche E, [______].  Unless otherwise expressly provided herein, 
references to the Final Maturity Date shall mean the latest Final Maturity Date for any Tranche.  

“Financial Plan” means (a) the financial plan to be delivered within sixty (60) days after 
the Effective Date in accordance with Section 21(a) (Financial Plan) and (b) any updates thereto 
required pursuant to Section 21(a) (Financial Plan). 

“Financial Statements” has the meaning provided in Section 13(z) (Financial 
Statements). 

“GASB” means generally accepted accounting principles for state and local governments, 
which are the uniform minimum standards of and guidelines for financial accounting and reporting 
prescribed by the Governmental Accounting Standards Board. 

“General Assembly” means the state legislature for the Commonwealth of Virginia. 

“General Fund” has the meaning provided in the Indenture. 
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“Government Obligations” means (a) direct obligations of, or obligations on which the 
timely payment of principal and interest are fully and unconditionally guaranteed by, the Federal 
Government, (b) bonds, debentures or notes issued by any of the following federal agencies:  
Banks for Cooperatives, Federal Intermediate Credit Banks, Federal Home Loan Banks, Export-
Import Bank of the United States, Government National Mortgage Association or Federal Land 
Banks, (c) obligations issued or guaranteed by a Person Controlled or supervised by and acting as 
an instrumentality of the Federal Government pursuant to authority granted by the Congress, and 
(d) evidences of ownership of proportionate interests in future interest or principal payments on 
obligations specified in clauses (a), (b) and (c) of this definition held by a bank or trust company 
as custodian and which underlying obligations are not available to satisfy any claim of the 
custodian or any Person claiming through the custodian or to whom the custodian may be 
obligated, in each case. 

“Governmental Approvals” means all authorizations, consents, approvals, waivers, 
exceptions, variances, filings, permits, orders, licenses, exemptions and declarations of or with any 
Governmental Authority. 

“Governmental Authority” means any federal, state, provincial, county, city, town, 
village, municipal or other government or governmental department, commission, council, court, 
board, bureau, agency, authority or instrumentality (whether executive, legislative, judicial, 
administrative or regulatory), of or within the United States of America or its territories or 
possessions, including the State and its counties and municipalities, and their respective courts, 
agencies, instrumentalities and regulatory bodies, or any entity that acts “on behalf of” any of the 
foregoing, whether as an agency or authority of such body. 

“Hedging Agreement” means (a) the ISDA Master Agreement(s) and any related credit 
support annex, schedules and confirmations, to be entered into by the Borrower and a Hedging 
Bank, (b) any other agreement entered into, or to be entered into, by the Borrower and a Hedging 
Bank for a Hedging Transaction, and (c) any other documentation directly relating to the 
foregoing. 

“Hedging Banks” means any Qualified Hedge Provider that becomes a party to a Hedging 
Agreement and its permitted successors (to the extent such successors are also Qualified Hedge 
Providers). 

“Hedging Obligations” means, collectively, the payment of (a) all scheduled amounts 
payable to the Hedging Banks by the Borrower under the Hedging Agreements (including interest 
accruing after the date of any filing by the Borrower of any petition in bankruptcy or the 
commencement of any bankruptcy, insolvency or similar proceeding with respect to the 
Borrower), net of all scheduled amounts payable to the Borrower by such Hedging Banks, and (b) 
all other indebtedness, fees, indemnities and other amounts payable by the Borrower to the 
Hedging Banks under such Hedging Agreements, net of all other indebtedness, fees, indemnities 
and other amounts payable by the Hedging Banks to the Borrower under such Hedging 
Agreements; provided that Hedging Obligations shall not include Hedging Termination 
Obligations.  For the avoidance of doubt, all calculations of such amounts payable under the 
Hedging Agreements shall be made in accordance with the terms of the applicable Hedging 
Agreements. 
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“Hedging Termination Obligations” means the aggregate amount payable to the Hedging 
Banks by the Borrower upon the early termination of all or a portion of the Hedging Agreements, 
net of all amounts payable to the Borrower by such Hedging Banks upon the early unwind of all 
or a portion of such Hedging Agreements.  For the avoidance of doubt, all calculations of such 
amounts payable under the Hedging Agreements shall be made in accordance with the terms of 
the applicable Hedging Agreements. 

“Hedging Transaction” means any interest rate protection agreement, interest rate swap 
transaction, interest rate “cap” transaction, interest rate future, interest rate option or other similar 
interest rate hedging arrangement commonly used in loan transactions to hedge against interest 
rate increases and not for any speculative purpose. 

“HRTAC Act” means Chapter 26 of Title 33.2 of the Code of Virginia of 1950, as 
amended. 

“HRTAC Revenues” means, in any period, (a) all of the HRTF Revenues received by the 
Borrower during such period, and (b) any and all other revenues available under the HRTAC Act 
that have been designated as HRTAC Revenues pursuant to a Supplemental Indenture, but shall 
not include toll revenues. 

“HRTF” means the Hampton Roads Transportation Fund established pursuant to the 
HRTAC Act. 

“HRTF Revenues” means the revenues dedicated to the HRTF from the additional sales 
and use tax revenues described in Section 58.1-638.H.2 of the Virginia Code and the additional 
wholesale motor vehicle sales tax revenues described in Section 58.1-2295.A.2 of the Virginia 
Code, together with any other funds that may be appropriated to the HRTF. 

“HRTF Transfer” means any transfer or payment of HRTF Revenues by or on behalf of 
the Borrower to a Fund or an Account pursuant to the provisions of the Indenture or any 
Supplemental Indenture[, and including by not limited to the transfers provided for under Section 
___ of the Fifth Supplemental Indenture] for the purpose of: (a) annual deposits to the Revenue 
Stabilization Fund (as defined in the Toll Indenture), (b) the initial funding of the TIFIA Loan 
Reserve Account (as defined in the Toll Indenture), in an amount equal to the TIFIA Debt Service 
Reserve Required Balance (as defined in the Toll Indenture), and (c) deposits to the Major 
Maintenance and Renewal Fund (as defined in the Toll Indenture) from time to time. 

“Indemnitee” has the meaning provided in Section 17 (Indemnification). 

“Indenture” means that certain Master Indenture of Trust, dated as of February 1, 2018, 
between the Borrower and the Trustee, as supplemented or amended from time to time in 
accordance with its terms. 

“Indenture Documents” means the Indenture, each Supplemental Indenture, each 
Hedging Agreement, each Credit Facility, and each other agreement, instrument and document 
executed and delivered pursuant to or in connection with any of the foregoing. 
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“Insolvency Laws” means the United States Bankruptcy Code, 11 U.S.C. § 101 et seq., as 
from time to time amended and in effect, and any state bankruptcy, insolvency, receivership, 
conservatorship or similar law now or hereafter in effect. 

“Interest Commencement Date” means, with respect to any particular Deferred Income 
Bond, the date determined by the Supplemental Indenture for such Deferred Income Bond after 
which interest accruing on such Deferred Income Bond shall be payable on the first interest 
payment date succeeding such Interest Commencement Date and periodically thereafter on the 
dates determined pursuant to such Supplemental Indenture. 

“Intermediate Lien Debt Service” means, with respect to the Intermediate Lien 
Obligations, for any period, as of any date of calculation, an amount equal to the sum of all fees 
and interest and principal of Intermediate Lien Obligations accruing and payable in respect of such 
period, as set forth in the most recent Revised Financial Model.  In determining the principal 
amount of Intermediate Lien Obligations due in such period (unless a different subsection of this 
definition applies for purposes of determining principal maturities or amortization), payment shall 
be assumed to be made in accordance with any amortization schedule established for such 
Intermediate Lien Obligations, including any scheduled redemption of Permitted Debt on the basis 
of Accreted Value or Appreciated Value, as applicable, and for such purpose the redemption 
payment shall be deemed a principal payment.   

In calculating Intermediate Lien Debt Service for any future period (except as otherwise 
specifically provided herein): 

(a) any Permitted Debt bearing interest at a Variable Interest Rate shall be 
deemed to bear interest at the Bank Lending Margin plus the fixed rate on the applicable 
Qualified Hedge (which shall reflect any premium or margin payable thereon); 

(b) to the extent the requirements of Section 15(m) (Hedging) have been waived 
so that clause (a) of this definition no longer applies, any Variable Interest Rate Bonds for 
which the interest rate payable thereon has not yet been determined shall be deemed to bear 
interest at all times prior to the maturity date thereof at a rate which is the highest twelve 
(12) month rolling average of one (1) month LIBOR over the past ten (10) years preceding 
the date of calculation plus the Bank Lending Margin; provided that if such index is no 
longer published, the index to be used shall be that index which the TIFIA Lender, in 
consultation with the Borrower, determines most closely replicates it; 

(c) any Put Bonds outstanding during such period which by their terms are not 
required to be paid by the Borrower upon tender by the holder thereof shall be assumed to 
mature on the stated maturity date thereof; 

(d) any Put Bonds outstanding during such period which by their terms are 
required to be paid by the Borrower upon tender by the holder thereof shall be assumed to 
mature on the earliest to occur of (i) the stated maturity date thereof, (ii) the date provided 
in the applicable Supplemental Indenture, or (iii) if the Credit Facility securing such Put 
Bonds expires within six (6) months or less of the date of calculation and has not been 
renewed or replaced, the expiration date of such Credit Facility; 
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(e) the principal amount of any Put Bonds tendered for payment by the 
Borrower which are required to be paid by the Borrower which have not yet been purchased 
in lieu of such payment by the Borrower shall be deemed to mature on the date required to 
be paid pursuant to such tender; 

(f) the principal and/or interest portion (whether by redemption or otherwise) 
of Capital Appreciation Bonds and Deferred Income Bonds shall be the Accreted Value 
and Appreciated Value thereof, respectively, due and payable in respect of such period;  

(g) the principal and interest payments for all or any portion of any the Project 
BANs which is scheduled to be defeased with the proceeds of the TIFIA Loan shall be 
assumed to be the principal and interest portion of the TIFIA Debt Service, as defined 
herein and attached hereto as Exhibit G, with such amounts being included as Subordinate 
Debt Service and excluded from Intermediate Lien Debt Service; and  

(h) the schedule of principal and interest payments (excluding capitalized 
interest) for any Bond Anticipation Notes shall be assumed to be the principal and interest 
payments schedule of the corresponding series of Intermediate Lien Obligations issued or 
authorized to be issued for the purpose of providing proceeds to refund or refinance such 
Bond Anticipation Notes; provided, however and notwithstanding the foregoing, any 
principal and interest payments which are scheduled to become due and payable prior to 
the issuance of the Intermediate Lien Obligations shall be calculated based on the actual 
principal and interest payments schedule (excluding capitalized interest) for the Bond 
Anticipation Notes.  

“Intermediate Lien Debt Service Fund” means any debt service fund created for the 
benefit of one or more series of Intermediate Lien Obligations pursuant to the Indenture and any 
Supplemental Indenture. 

“Intermediate Lien Debt Service Reserve Fund” means any debt service reserve fund 
created for the benefit of one or more series of Intermediate Lien Obligations pursuant to the 
Indenture and any Supplemental Indenture. 

“Intermediate Lien Debt Service Reserve Requirement” means any debt service reserve 
requirement relating to the Intermediate Lien Obligations established in accordance with the 
provisions of the Indenture and any Supplemental Indenture. 

“Intermediate Lien Obligations” means any Bonds issued under the Indenture and 
designated as being subordinate as to payment and security to the Senior Obligations but senior as 
to payment and security to the Subordinate Obligations. 

“Investment Grade Rating” means a public rating no lower than ‘BBB-’, ‘Baa3’ or the 
equivalent public rating from a Rating Agency. 

“ISDA Master Agreement” means a master agreement, entered into by the Borrower and 
a Hedging Bank, in the form published by the International Swaps and Derivatives Association, 
Inc. 
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“LIBOR” means, for any day, the 1-month London Interbank Offered Rate for deposits in 
the applicable currency as set by the British Banks Association (or the successor thereto if the 
British Bankers Association is no longer making a London Interbank Offered Rate available) 
(“BBA”) and published by the BBA at approximately 11:00 a.m. London time on such day.  For 
any day that is not a Business Day, the LIBOR for such day shall be the rate published by the BBA 
on the immediately preceding Business Day. 

“Lien” means any mortgage, pledge, hypothecation, assignment, mandatory deposit 
arrangement, encumbrance, attachment, lien (statutory or other), charge or other security interest, 
or preference, priority or other security agreement or preferential arrangement of any kind or nature 
whatsoever, including any sale-leaseback arrangement, any conditional sale or other title retention 
agreement, any financing lease having substantially the same effect as any of the foregoing, and 
the filing of any financing statement or similar instrument under the UCC or any other applicable 
law. 

“Loan Amortization Schedule” means, for each Tranche, the Loan Amortization 
Schedule reflected in the specified column for such Tranche set forth in Exhibit G, as amended 
from time to time in accordance with Section 7 (Outstanding TIFIA Loan Balance; Revisions to 
Exhibit G and Loan Amortization Schedule). 

“Material Adverse Effect” means a material adverse effect on (a) the collective 
components of the Project or the Trust Estate, (b) the business, operations, properties, condition 
(financial or otherwise), powers or revenues of the Borrower, (c) the legality, validity or 
enforceability of any material provision of any Indenture Document, TIFIA Loan Document or 
Principal Project Contract, (d) the ability of the Borrower or any other Principal Project Party to 
enter into, perform or comply with any of its material obligations under any Indenture Document, 
TIFIA Loan Document or Principal Project Contract to which it is a party, (e) the validity, 
enforceability or priority of the Liens provided under the Indenture Documents on the Trust Estate 
in favor of the Secured Parties or (f) the TIFIA Lender’s rights or remedies available under any 
TIFIA Loan Document. 

“Maximum Annual Debt Service” means the highest aggregate amount of TIFIA Debt 
Service for the present or any succeeding Borrower Fiscal Year. 

“Maximum TIFIA Loan Amount” has the meaning provided in the recitals hereto. 

“MMRF HRTF Cumulative Transfer Cap” means, as of each measurement date, the 
total of expected Major Maintenance and Renewal Fund Permitted Expenditures (as defined in the 
Toll Indenture) from such measurement date to the final maturity of all Obligations issued under 
the Toll Indenture then Outstanding, as estimated by the Consulting Engineer and initially based, 
using an initial measurement date in Fiscal Year 2026, on a forecast of estimated life cycle 
maintenance costs with respect to the Tolling Infrastructure and System.  The MMRF HRTF 
Cumulative Transfer Cap is subject to change based on the nature and extent of the Toll Roads 
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System and then-current information regarding Major Maintenance and Renewal Fund Permitted 
Expenditures prepared by the Borrower and certified by the Consulting Engineer.3 

“MTA” means that certain Master Agreement for Development and Tolling of Hampton 
Roads Express Lanes Network, dated as of August 18, 2020, by and among the Borrower, VDOT 
and the Commonwealth Transportation Board. 

“NEPA” means the National Environmental Policy Act of 1969, Pub. L. 91-190 (42 U.S.C. 
§ 4321 et seq.), and any successor statute of similar import, and regulations thereunder, in each 
case as in effect from time to time. 

“NEPA Determination” means [___]. 

“OFAC” means the Office of Foreign Assets Control of the United States Department of 
the Treasury. 

“Operating Account” has the meaning provided in the Indenture. 

“Operating Expenses” has the meaning provided in the Indenture. 

“Operating Fund” has the meaning provided in the Indenture. 

“Operating Reserve Account” has the meaning provided in the Indenture. 

“Operating Reserve Requirement” has the meaning provided in the Indenture. 

“Organizational Documents” means: (a) with respect to any Person that is a 
Governmental Authority, (i) the constitutional and statutory provisions that are the basis for the 
existence and authority of such Governmental Authority, including any enabling statutes, 
ordinances or public charters and any other organic laws establishing such Governmental 
Authority and (ii) the bylaws, code of regulations, operating procedures or other organizational 
documents of or adopted by such Governmental Authority by which such Governmental Authority, 
its powers, operations or procedures or its securities, bonds, notes or other obligations are governed 
or from which such powers are derived; and (b) with respect to a Person that is not a Governmental 
Authority, (i) to the extent such Person is a corporation, the certificate or articles of incorporation 
and the by-laws of such Person, (ii) to the extent such Person is a limited liability company, the 
certificate of formation or articles of formation or organization and operating or limited liability 
company agreement of such Person and (iii) to the extent such Person is a partnership, joint 
venture, trust or other form of business, the partnership, joint venture or other applicable agreement 
of formation or organization and any agreement, instrument, filing or notice with respect thereto 
filed in connection with its formation or organization with the applicable Governmental Authority 
in the jurisdiction of its formation or organization and, if applicable, any certificate or articles of 
formation or organization or formation of such Person. 

                                                 
3    Note to Borrower: Discuss methodology for determining MMRF HRTF Cumulative Transfer Cap. How frequently 

will the cap amount be updated?  Annually? 
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“Outstanding TIFIA Loan Balance” means the aggregate principal amount drawn by the 
Borrower and then outstanding (including capitalized interest) with respect to the TIFIA Loan 
(inclusive of all of the Tranches), as determined in accordance with Section 7 (Outstanding TIFIA 
Loan Balance; Revisions to Exhibit G and Loan Amortization Schedule). 

“PAFA” means that certain Project Agreement for Funding and Administration for the I-
64 Hampton Roads Bridge-Tunnel Expansion Project, dated as of April 2, 2019, between the 
Borrower and VDOT. 

“Patriot Act” means the USA PATRIOT Act, also known as the Uniting and 
Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct 
Terrorism Act of 2001, Pub. L. 107-56, as amended from time to time, and any successor statute 
of similar import, and the regulations promulgated thereunder. 

“Payment Default” has the meaning provided in Section 19(a)(i) (Payment Default). 

“Payment Period” means any period of six (6) months from (and including) a Semi-
Annual Payment Date to (but excluding) the immediately succeeding Semi-Annual Payment Date, 
commencing with the six (6) month period ending on the date immediately prior to the Debt 
Service Payment Commencement Date. 

“Permitted Debt” means: 

(a) Existing Indebtedness; 

(b) the TIFIA Loan; and 

(c) Additional Obligations (including other Subordinate Obligations issued to 
the TIFIA Lender) that satisfy each of the requirements in the definition thereof. 

“Permitted Hedging Termination” means the early termination, in whole or in part, of 
any Qualified Hedge (a) at the request of the Borrower as a result of a determination by the 
Borrower that such (or any part of such) Qualified Hedge is no longer necessary or required under 
the terms of this Agreement, (b) pursuant to the terms of any Hedging Agreement evidencing such 
Qualified Hedge that provides for the notional amount of such Qualified Hedge to amortize or 
otherwise be reduced from time to time or (c) as may be required pursuant to Section 15(m)(vii) 
(Hedging). 

“Permitted Investments” means (with respect to the investment of the proceeds of the 
TIFIA Loan or any construction or reserve account established and maintained pursuant to the 
Indenture) the following obligations subject to additional restrictions included in the Investment 
of Public Funds Act, Chapter 45, Title 2.2, Code of Virginia 1950, as amended and the Security 
for Public Deposits Act, Chapter 44, Title 2.2, Code of Virginia 1950, as amended: 

(a) Government Obligations; 

(b) obligations of the United States Federal Housing Administration, the United 
States Farmers Home Administration, the United States Postal Service, and any other 
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agency or instrumentality of the United States of America now or hereafter created, which 
obligations are backed by the full faith and credit of the United States of America; 

(c) obligations of the Federal National Mortgage Association, Federal 
Financing Bank, Federal Farm Credit System, and Federal Home Loan Mortgage 
Corporation; 

(d) certificates of deposit where the certificates are collaterally secured by 
securities of the type described in clause (a) of this definition and held by a third party as 
escrow agent or custodian, of a market value not less than the amount of the certificates of 
deposit so secured, including interest, but this collateral is not required to the extent the 
certificates of deposit are insured by the Federal Government; 

(e) repurchase agreements with counterparties that have an Acceptable Credit 
Rating, when collateralized by securities of the type described in clause (a) of this 
definition and held by a third party as escrow agent or custodian, of a market value not less 
than the amount of the repurchase agreement so collateralized, including interest; 

(f) investment agreements or guaranteed investment contracts rated, or with 
any financial institution whose senior long-term debt obligations are rated, or guaranteed 
by a financial institution whose senior long-term debt obligations are rated in one of the 
two (2) highest Rating Categories for comparable types of obligations by any Rating 
Agency; 

(g) money market funds that invest solely in obligations of the United States of 
America, its agencies and instrumentalities, and having a rating by a Rating Agency equal 
to the then applicable rating of the United States of America by such Rating Agency; 

(h) investments pursuant to the Government Non-Arbitrage Act, Chapter 47, 
Title 2.2, Code of Virginia, 1950, as amended, that have been rated “AAAm-G,” “AAAm” 
or the equivalent rating by each Rating Agency that provides a rating on such obligations; 
and 

(i) investments pursuant to the Local Government Investment Pool Act, 
Chapter 46, Title 2.2, Code of Virginia, 1950, as amended, that have been rated “AAAm-
G,” “AAAm” or the equivalent rating by each Rating Agency that provides a rating on such 
obligations. 

“Person” means and includes an individual, a general or limited partnership, a joint 
venture, a corporation, a limited liability company, a trust, an unincorporated organization and any 
Governmental Authority. 

“Pledged Revenues” means all of the HRTAC Revenues and all other property of any kind 
mortgaged, pledged or hypothecated under the Indenture to provide for the payment of or to secure 
the Bonds by Borrower or by anyone on its behalf and with its written consent at any time as and 
for additional security under the Indenture and a Supplemental Indenture in favor of the Trustee, 
which is authorized to receive all such property at any time and to hold and apply it subject to the 
terms of the Indenture and the Supplemental Indentures. 
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“Principal Project Contracts” means the Comprehensive Agreement, the MTA, the 
PAFA, each Electronic Toll Collection Agreement, each Violation Processing Services 
Agreement, each Tolling Systems Contract, and each Standard Project Agreement. 

“Principal Project Party” means any Person (other than the Borrower) that is a party to a 
Principal Project Contract. 

“Project” means the following improvements on I-64 beginning west of Settlers Landing 
Road in Hampton (Exit 267) and ending at I-564 in Norfolk (Exit 276) pursuant to the terms of the 
Comprehensive Agreement: 

(a) across the water, a new bridge-tunnel crossing approximately 3.5 miles long and 
generally parallel to the existing Hampton Roads Bridge-Tunnel, which new bridge-tunnel will 
have two new tunnels that provide four lanes of capacity for eastbound traffic and allow four lanes 
of capacity to be dedicated to westbound traffic (the Borrower’s funding obligations for the new 
bridge-tunnel crossing described above excludes the South Island Trestle Bridge Replacement 
Work described below); 

(b) the construction of new marine approach bridges to carry westbound I-64 across 
the water between Norfolk and the South Island of the Hampton Roads Bridge-Tunnel, including 
the demolition (with removal and disposal) of the existing marine approach bridges between 
Norfolk and such south island (the “South Island Trestle Bridge Replacement Work”); and 

(c) on land, a new third lane to I-64 in each direction, with a roadway section sufficient 
to accommodate a part-time median shoulder lane. 

The Project is organized into three segments.  When completed, each segment of the 
Project will include one or more lanes designated as high-occupancy toll lanes. 

“Project BANs” means, the Borrower’s [Intermediate Lien Bond Anticipation Notes], 
Series [2021A] issued on or about [____], 2021, in the not to exceed par amount of $[817,990,000], 
the proceeds of which are anticipated to be applied to the payment of Eligible Project Costs.  

“Project BANs Bond” means the bond or note evidencing the issuance of the Project 
BANs. 

“Project BANs Closing Date” means the date Project BANs are issued. 

“Project BANs Supplemental Indenture” means that certain [___] Supplemental Series 
Indenture of Trust to the Indenture between the Borrower and the Trustee, dated as of [___], 2021, 
relating to the Project BANs. 

“Project Budget” means, collectively, the budget for the Project in the aggregate amount 
of $[_____] attached to this Agreement as Schedule I showing a summary of Total Project Costs 
with a breakdown of all Eligible Project Costs and the estimated sources and uses of funds for the 
Project, , as amended from time to time subject to the reporting requirements in Section 22(b) 
(Monthly Construction Progress Report). 
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“Project Fund” means any project fund created for the benefit of one or more series of 
Bonds pursuant to the Indenture and any Supplemental Indenture. 

“Projected Substantial Completion Date” means [April [_], 2025],4 unless otherwise 
agreed by the TIFIA Lender in writing. 

“Put Bonds” means any bond that by its terms may be tendered by and at the option of the 
holder thereof for payment prior to the stated maturity or redemption date thereof either (a) by the 
Borrower and by the Person and/or from the source specified in a Supplemental Indenture or 
(b) without recourse to the Borrower, by the Person and/or from the source specified in a 
Supplemental Indenture. 

“Qualified Hedge” means, to the extent from time to time permitted by law, with respect 
to Permitted Debt any Hedging Transaction entered into with a Qualified Hedge Provider and 
meeting the requirements of Section 15(m) (Hedging). 

“Qualified Hedge Provider” means any bank or trust company authorized to engage in 
the banking business that is organized under or licensed as a branch or agency under the laws of 
the United States of America or any state thereof that has an Acceptable Credit Rating. 

“Qualified Issuer” means (i) with respect to any Credit Support Instrument issued by a 
bank or trust company, any bank or trust company authorized to engage in the banking business 
that is organized under or licensed as a branch or agency under the laws of the United States of 
America or any state thereof that has an Acceptable Credit Rating. and (ii) with respect to any 
Credit Support Instrument issued by an insurance company or other financial institution, any 
insurance company or other financial institution that is authorized and qualified to do business by 
the state insurance commissioner of its jurisdiction of organization and of the State and that has an 
Acceptable Credit Rating. 

“Rating Agency” means a rating agency registered with the Securities and Exchange 
Commission as a nationally recognized statistical rating organization (as defined in 15 U.S.C. § 
78c(a)(62)). 

“Rating Category” means one of the generic rating categories of a Rating Agency without 
regard to any refinement or gradation of such rating by a numerical modifier or otherwise. 

“Rebate Amount” has the meaning provided in the Indenture. 

“Rebate Fund” means any rebate fund created for the benefit of one or more series of 
Bonds pursuant to the Indenture and any Supplemental Indenture. 

“Related Documents” means the Indenture Documents, the Toll Indenture Documents, 
the TIFIA Loan Documents, the Hedging Agreements and the Principal Project Contracts. 

“Requisition” has the meaning provided in Section 4(a) (Disbursement Conditions). 

                                                 
4   Note to Borrower: Please confirm. 
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“Reserve Accounts” means, collectively, each Debt Service Reserve Fund pursuant to the 
Indenture and the Supplemental Indenture pursuant to which such accounts are created. 

“Revenue Fund” has the meaning provided in the Indenture. 

“Revenue Sharing Account” means the special account of the Borrower created under the 
TIFIA Supplemental Indenture. 

“Revenue Sharing Trigger Event” means, as of any date on which Subordinate 
Obligations issued to the TIFIA Lender are outstanding, (a) the Borrower or VDOT, on behalf of 
the Borrower, is not actively engaged in the development of capital project programs in the 
Hampton Roads Transportation Planning Organization’s most recently adopted long-range 
transportation plan and (b) for so long as the Toll TIFIA Loan remains outstanding, the 
unencumbered amount on deposit in the General Fund (after taking into account any HRTF 
Transfers required to be made as of such date or within the next [__]-month period following such 
date and any other commitments to use amounts on deposit in the General Fund) is greater than 
[$50,000,000]. 

“Revenue Stabilization Fund” means the Fund by that name created pursuant to Section 
5.02 of the Toll Indenture. 

“Revenue Stabilization Fund Requirement” means an amount equal to $10,000,000, or 
such other amount, if any, as may be specified by a Supplemental Indenture, with respect to a 
series of Obligations issued under the Toll Indenture, with the prior written consent of the TIFIA 
Lender for so long as this Agreement remains in effect. 

“Revised Financial Model” means an updated version of the Base Case Financial Model, 
in form and substance satisfactory to the TIFIA Lender, taking into account changes in projected 
revenues, expenditures or other modeling assumptions since the delivery of the Base Case 
Financial Model (or, as applicable, the most recently submitted Revised Financial Model) and 
including a change log describing such changes. 

“Sanctioned Country” means, at any time, a country or territory which is itself the subject 
or target of any Sanctions. 

“Sanctioned Person” means, at any time, (a) any Person listed in any Sanctions-related 
list of designated Persons maintained by OFAC or the U.S. Department of State, (b) any Person 
operating, organized or resident in a Sanctioned Country, or (c) any Person owned or Controlled 
by any such Person or Persons. 

“Sanctions” means economic or financial sanctions or trade embargoes imposed, 
administered or enforced from time to time by the Federal Government, including those 
administered by OFAC or the U.S. Department of State. 

“Secretary” means the United States Secretary of Transportation. 

“Secured Obligations” means the Senior Obligations, the Intermediate Lien Obligations, 
the Subordinate Obligations (including the obligations of the Borrower under this Agreement, the 
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Existing TIFIA Loan Agreement, the TIFIA Bond and the Existing TIFIA Bond), the Hedging 
Obligations, and the Hedging Termination Obligations. 

“Secured Parties” means the Trustee, the TIFIA Lender, any other Bondholders, and the 
Hedging Banks. 

“Semi-Annual Payment Date” means each January 1 and July 1. 

“Senior Debt Service” means, with respect to the Senior Obligations, for any period, as of 
any date of calculation, an amount equal to the sum of all fees and interest and principal of Senior 
Obligations accruing and payable in respect of such period, as set forth in the most recent Revised 
Financial Model.  In determining the principal amount of Senior Obligations due in such period 
(unless a different subsection of this definition applies for purposes of determining principal 
maturities or amortization), payment shall be assumed to be made in accordance with any 
amortization schedule established for such Senior Obligations, including any scheduled 
redemption of Permitted Debt on the basis of Accreted Value or Appreciated Value, as applicable, 
and for such purpose the redemption payment shall be deemed a principal payment. 

In calculating Senior Debt Service for any future period (except as otherwise specifically 
provided herein): 

(a) any Permitted Debt bearing interest at a Variable Interest Rate shall be 
deemed to bear interest at the Bank Lending Margin plus the fixed rate on the applicable 
Qualified Hedge (which shall reflect any premium or margin payable thereon); 

(b) to the extent the requirements of Section 15(m) (Hedging) have been waived 
so that clause (a) of this definition no longer applies, any Variable Interest Rate Bonds for 
which the interest rate payable thereon has not yet been determined shall be deemed to bear 
interest at all times prior to the maturity date thereof at a rate which is the highest twelve 
(12) month rolling average of one (1) month LIBOR over the past ten (10) years preceding 
the date of calculation plus the Bank Lending Margin; provided that if such index is no 
longer published, the index to be used shall be that index which the TIFIA Lender, in 
consultation with the Borrower, determines most closely replicates it; 

(c) any Put Bonds outstanding during such period which by their terms are not 
required to be paid by the Borrower upon tender by the holder thereof shall be assumed to 
mature on the stated maturity date thereof; 

(d) any Put Bonds outstanding during such period which by their terms are 
required to be paid by the Borrower upon tender by the holder thereof shall be assumed to 
mature on the earliest to occur of (i) the stated maturity date thereof, (ii) the date provided 
in the applicable Supplemental Indenture, or (iii) if the Credit Facility securing such Put 
Bonds expires within six (6) months or less of the date of calculation and has not been 
renewed or replaced, the expiration date of such Credit Facility; 

(e) the principal amount of any Put Bonds tendered for payment by the 
Borrower which are required to be paid by the Borrower which have not yet been purchased 
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in lieu of such payment by the Borrower shall be deemed to mature on the date required to 
be paid pursuant to such tender; 

(f) the principal and/or interest portion (whether by redemption or otherwise) 
of Capital Appreciation Bonds and Deferred Income Bonds shall be the Accreted Value 
and Appreciated Value thereof, respectively, due and payable in respect of such period; 
and 

(g) the principal and interest payments schedule (excluding capitalized interest) 
for any Bond Anticipation Notes shall be assumed to be the principal and interest payments 
schedule of the corresponding series of Senior Obligations issued or authorized to be issued 
for the purpose of providing proceeds to refund or refinance such Bond Anticipation Notes; 
provided, however and notwithstanding the foregoing, any principal and interest payments 
which are scheduled to become due and payable prior to the issuance of such Senior 
Obligations shall be calculated based on the actual principal and interest payments schedule 
(excluding capitalized interest) for the Bond Anticipation Notes.   

“Senior Debt Service Fund” means any debt service fund created for the benefit of one 
or more series of Senior Obligations pursuant to the Indenture and any Supplemental Indenture. 

“Senior Debt Service Reserve Fund” means any debt service reserve fund created for the 
benefit of one or more series of Senior Obligations pursuant to the Indenture and any Supplemental 
Indenture. 

“Senior Debt Service Reserve Requirement” means any debt service reserve requirement 
relating to the Senior Obligations established in accordance with the provisions of the Indenture 
and any Supplemental Indenture. 

“Senior Obligations” means any Bonds heretofore or hereinafter issued, including the 
Series 2018A Bonds, under the Indenture and any Supplemental Indenture that are designated as 
being senior as to payment and security to the Intermediate Lien Obligations and the Subordinate 
Obligations. 

“Series 2018A Bonds” means the Hampton Roads Transportation Accountability 
Commission Hampton Roads Transportation Fund Senior Lien Revenue Bonds, Series 2018A, 
dated February 14, 2018, originally issued in the aggregate principal amount of $500,000,000. 

“Series 2019 Project BANs” means the Borrower’s Intermediate Lien Bond Anticipation 
Notes, Series 2019A issued on or about December 17, 2019, in the not to exceed par amount of 
$414,345,000, the proceeds of which will be applied to the payment of Eligible Project Costs. 

“Servicer” means such entity or entities as the TIFIA Lender shall designate from time to 
time to perform, or assist the TIFIA Lender in performing, certain duties hereunder. 

“Standard Project Agreement” means any standard project agreement or similar 
agreement related to the Project or any Additional Tolled Lanes (as defined in the Toll TIFIA Loan 
Agreement) or any Toll System Network Project (as defined in the Toll TIFIA Loan Agreement), 
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in each case entered into between VDOT and the Borrower after the Effective Date, as amended 
from time to time. 

“State” has the meaning provided in the preamble hereto. 

“Subordinated Hedging Termination Obligations” means Hedging Termination 
Obligations under any Hedging Agreement other than those arising as a result of a Permitted 
Hedging Termination or as a result of a tax or illegality event or upon failure of the Borrower to 
pay any Hedging Obligations when due. 

“Subordinate Debt Service” means, with respect to the Subordinate Obligations, for any 
period, as of any date of calculation, an amount equal to the sum of all fees and interest and 
principal of Subordinate Obligations accruing and payable in respect of such period, as set forth 
in the most recent Revised Financial Model.  In determining the principal amount of Subordinate 
Obligations due in such period, payment shall be assumed to be made in accordance with any 
amortization schedule established for such Subordinate Obligations.   

In calculating the Subordinate Debt Service for any future period (except as otherwise 
specifically provided herein):  

(a) the principal and interest payments for all or any portion of any Project 
BANs that are scheduled to be defeased with the proceeds of the TIFIA Loan shall be 
assumed to be the principal and interest portion of the TIFIA Debt Service, as defined 
herein and attached hereto as Exhibit G, with such amounts being included as Subordinate 
Debt Service and excluded from Intermediate Lien Debt Service; and   

(b) the principal and interest payments for all or any portion of the Series 2019A 
Project BANs that are scheduled to be defeased with the proceeds of the Existing TIFIA 
Loan shall be assumed to be the principal and interest portion of the TIFIA Debt Service, 
as defined in the Existing TIFIA Loan Agreement and attached thereto as Exhibit G, with 
such amounts being included as Subordinate Debt Service and excluded from Intermediate 
Lien Debt Service; and   

(c) the principal and interest payments schedule (excluding capitalized interest) 
for any Bond Anticipation Notes shall be assumed to be the principal and interest payments 
schedule of the corresponding series of Subordinate Obligations issued or authorized to be 
issued for the purpose of providing proceeds to refund or refinance such Bond Anticipation 
Notes; provided, however and notwithstanding the foregoing, any principal and interest 
payments which are scheduled to become due and payable prior to the issuance of the 
Subordinate Obligations shall be calculated based on the actual principal and interest 
payments schedule (excluding capitalized interest) for the Bond Anticipation Notes. 

“Subordinate Debt Service Fund” means any debt service fund, including the TIFIA Debt 
Service Fund, created for the benefit of one or more series of Subordinate Obligations pursuant to 
the Indenture and any Supplemental Indenture. 
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“Subordinate Debt Service Reserve Fund” means any debt service reserve fund, 
including the TIFIA Debt Service Reserve Fund, created for the benefit of one or more series of 
Subordinate Obligations pursuant to the Indenture and any Supplemental Indenture. 

“Subordinate Debt Service Reserve Requirement” means any debt service reserve 
requirement relating to the Subordinate Obligations, including the TIFIA Debt Service Reserve 
Required Balance, established in accordance with the provisions of the Indenture and any 
Supplemental Indenture. 

“Subordinate Obligations” means any Bonds, including the TIFIA Bond, issued under 
the Indenture and designated as being subordinate as to payment and security to the Senior 
Obligations and the Intermediate Lien Obligations. 

“Subsequent Qualified Hedge” has the meaning provided in Section 15(m)(iii) 
(Hedging). 

“Substantial Completion” means the opening of the Project (inclusive of each segment) 
to tolled vehicular traffic. 

“Substantial Completion Date” means the date on which Substantial Completion occurs. 

“Supplemental Indenture” means a Supplemental Indenture to the Indenture relating to a 
specific issuance of Bonds by the Borrower, including the TIFIA Supplemental Indenture. 

“Tax Code” means the Internal Revenue Code of 1986, as amended from time to time. 

“TIFIA” has the meaning provided in the recitals hereto. 

“TIFIA Bond” means the Bond delivered by the Borrower in substantially the form of 
Exhibit A5. 

“TIFIA Debt Service” means with respect to any Semi-Annual Payment Date occurring 
on or after the Debt Service Payment Commencement Date, the principal portion of the 
Outstanding TIFIA Loan Balance and any interest payable thereon (including interest accruing 
after the date of any filing by the Borrower of any petition in bankruptcy or the commencement of 
any bankruptcy, insolvency or similar proceeding with respect to the Borrower) at the TIFIA 
Interest Rate with respect to the applicable Tranche (or, as applicable, the Default Rate with respect 
to the applicable Tranche), in each case (a) as set forth on Exhibit G, and (b) due and payable on 
such Semi-Annual Payment Date in accordance with the provisions of Section 9(c) (Payment of 
TIFIA Debt Service). 

“TIFIA Debt Service Fund” has the meaning provided in the TIFIA Supplemental 
Indenture. 

                                                 
5 Note to Borrower:  Discuss what, if any, changes will be made to the TIFIA Bond. 
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“TIFIA Debt Service Reserve Fund” has the meaning provided in the TIFIA 
Supplemental Indenture. 

“TIFIA Debt Service Reserve Required Balance” means the aggregate of (a) the TIFIA 
Debt Service Reserve Required Balance (as defined in the Existing TIFIA Loan Agreement) and 
(b) the lesser of (1) ten percent (10%) of the Maximum TIFIA Loan Amount, (2) one hundred 
percent (100%) of the Maximum Annual Debt Service, and (3) one hundred and twenty-five 
percent (125%) of the average annual TIFIA Debt Service through the Final Maturity Date.  If 
there are any Additional TIFIA Loans outstanding at any time, then the amounts set forth in 
clauses (1) through (3) will be calculated using the summation of the TIFIA Loan and all of the 
Additional TIFIA Loans as if there were one TIFIA loan. 

“TIFIA Interest Rate” has the meaning provided in Section 6 (Interest Rate). 

“TIFIA Lender” has the meaning provided in the preamble hereto. 

“TIFIA Lender’s Authorized Representative” means the Executive Director and any 
other Person who shall be designated as such pursuant to Section 27 (TIFIA Lender’s Authorized 
Representative). 

“TIFIA Loan” means the secured loan made by the TIFIA Lender to the Borrower on the 
terms and conditions set forth herein and as evidenced by the Borrower’s issuance of the TIFIA 
Bond, pursuant to the Act, in a principal amount not to exceed the Maximum TIFIA Loan Amount 
(excluding capitalized interest), to be used in respect of Eligible Project Costs paid or incurred by 
or on behalf of the Borrower, divided into the Tranches. 

“TIFIA Loan Documents” means this Agreement, the TIFIA Bond, the TIFIA 
Supplemental Indenture, the other Indenture Documents, the VDOT Direct Agreement, and the 
Existing TIFIA Loan Documents. 

“TIFIA Supplemental Indenture” means that certain [___] Supplemental Series 
Indenture of Trust, dated as of [____], 2021, between the Borrower and the Trustee in connection 
with the issuance of the TIFIA Bond. 

“Toll Indenture” means that certain Master Indenture (Toll Roads System Revenue 
Bonds), dated as of [___] 1, 2021, between the Borrower and the Toll Indenture Trustee, as 
supplemented or amended from time to time in accordance with its terms. 

“Toll Indenture Trustee” means [_____] a [___]. 

“Toll Revenue Stabilization Fund” means the Revenue Stabilization Fund established 
and maintained under the Toll Indenture. 

“Toll Roads System” means the Express Lanes Initial Project, any Express Lanes Future 
Project (each as defined in the Indenture) that may be undertaken (which together with the Express 
Lanes Initial Project (as defined in the Indenture) forms the Express Lanes Network), and any 
other Toll System Network Project, all as the same may exist from time to time, and including 
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without limitation any new or improved highway, bridge or tunnel, or portion, phase or segment 
thereof, in which the Commission is empowered to impose and collect tolls. 

“Toll System Network Project” means the Express Lanes Initial Project (other than the 
Project), any Express Lanes Future Project, and any addition, the acquisition, development, 
construction, reconstruction, improvement, betterment, extension or equipping of or relating to a 
tolled road or facility, or any additional capital project extending, improving or otherwise related 
to the Toll Roads System that the Borrower determines or proposes to finance pursuant to the 
Indenture. 

“Toll TIFIA Loan” means the TIFIA loan under the Toll TIFIA Loan Agreement. 

“Toll TIFIA Loan Agreement” means that certain TIFIA Loan Agreement, dated as of 
[___], between the TIFIA Lender and the Borrower, pursuant to which the TIFIA Lender will 
make a loan repayable from the Borrower’s toll revenues. 

“Tolling Systems Contract” means any contract entered into by the Borrower or by 
VDOT for the provision of Tolling Infrastructure and System or Tolling O&M Duties. As of the 
Effective Date, the Tolling Systems Contracts consist of: 

(a) [Insert description] 

(b)  [Insert description] 

“Total Debt Service Coverage Ratio” means, for any Calculation Period, the ratio of 
projected Pledged Revenues for such Calculation Period to the sum of (a) Senior Debt Service for 
such Calculation Period, (b) Intermediate Lien Debt Service for such Calculation Period, and (c) 
Subordinate Debt Service for such Calculation Period. 

“Total Project Costs” means (a) the costs paid or incurred or to be paid or incurred by the 
Borrower or VDOT in connection with or incidental to the acquisition, design, construction and 
equipping of the Project, including legal, administrative, engineering, planning, design, insurance 
and costs of insurance; (b) the amount, if any, required by the Indenture Documents, the TIFIA 
Loan Documents or the Toll TIFIA Loan Agreement to be paid into any fund or account upon the 
incurrence of the TIFIA Loan, the Toll TIFIA Loan, any other TIFIA loan, or any Additional 
Obligations; and (c) payments when due (whether at the maturity of principal, the due date of 
interest, or upon optional or mandatory prepayment) during the Construction Period in respect to 
any indebtedness of the Borrower or any Credit Facility maintained by the Borrower, in each case 
in connection with the Project (other than the TIFIA Loan, the Existing TIFIA Loan, or any other 
TIFIA loan). 

“Tranche” means the following tranches of the TIFIA Loan: 

(a) Tranche A, in a maximum principal amount equal to $[____]; 

(b) Tranche B, in a maximum principal amount equal to $[____]; 

(c) Tranche C, in a maximum principal amount equal to $[____]; 
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(d) Tranche D, in a maximum principal amount equal to $[____]; and 

(e) Tranche E, in a maximum principal amount equal to $[____].  

“Transition Date” means, subject to Section 16(e)(iii)(D) (Actions under Existing 
Principal Project Contracts) of the Toll TIFIA Loan Agreement, the earlier of (a) the first day that 
the Project is ready to accept traffic and commence tolling operation (the “HRBT Segment Toll 
Day One”) or (b) a date selected by the Borrower for such transition that is (i) after the first date 
there are continuous operational HOT lanes open to the public on I-64 between (A) Interstate 564 
and (B) the interchange of I-64, Interstate 264 and Interstate 664 in the Bowers Hill section of 
Chesapeake (the “Segment 2 Toll Day One”), but (ii) prior to the HRBT Segment Toll Day One. 

“Trust Estate” means the Pledged Revenues plus, with respect to such series (and to such 
series only) of Bonds, the money and investments held in the applicable (a) Project Fund (if any), 
(b) Debt Service Fund, and (c) Debt Service Reserve Fund, if any. 

“Trustee” means Wilmington Trust, National Association. 

“Uncontrollable Force” means any cause beyond the control of the Borrower, including:  
(a) a hurricane, tornado, flood or similar occurrence, landslide, earthquake, fire or other casualty, 
strike or labor disturbance, freight embargo, act of a public enemy, explosion, war, blockade, 
terrorist act, insurrection, riot, general arrest or restraint of government and people, civil 
disturbance or similar occurrence, sabotage, or act of God (provided that the Borrower shall not 
be required to settle any strike or labor disturbance in which it may be involved) or (b) the order 
or judgment of any federal, state or local court, administrative agency or governmental officer or 
body, if it is not also the result of willful or negligent action or a lack of reasonable diligence of 
the Borrower and the Borrower does not control the administrative agency or governmental officer 
or body; provided that the diligent contest in good faith of any such order or judgment shall not 
constitute or be construed as a willful or negligent action or a lack of reasonable diligence of the 
Borrower. 

“Uniform Commercial Code” or “UCC” means the Uniform Commercial Code, as in 
effect from time to time in the State. 

“USDOT” means the United States Department of Transportation. 

“Valuation Date” means (a) with respect to any Capital Appreciation Bonds, the date or 
dates set forth in the Supplemental Indenture authorizing such Capital Appreciation Bonds on 
which specific Accreted Values are assigned to the Capital Appreciation Bonds and (b) with 
respect to any Deferred Income Bonds, the date or dates on or prior to the Interest Commencement 
Date set forth in the Supplemental Indenture authorizing such Deferred Income Bonds on which 
specific Appreciated Values are assigned to the Deferred Income Bonds. 

“Variable Interest Rate” means a variable interest rate to be borne by any Permitted Debt.  
The method of computing such variable interest rate shall be specified in the Supplemental 
Indenture pursuant to which such Permitted Debt is incurred.  Such Supplemental Indenture shall 
also specify either (a) the particular period or periods of time for which each value of such variable 
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interest rate shall remain in effect, or (b) the time or times upon which any change in such variable 
interest rate shall become effective. 

“Variable Interest Rate Bonds” means Permitted Debt which bears a Variable Interest 
Rate but does not include any Permitted Debt for which the interest rate has been fixed during the 
remainder of the term thereof to maturity; provided, however, that Permitted Debt bearing a 
Variable Interest Rate shall not be deemed Variable Interest Rate Bonds if the Borrower has 
entered into a Qualified Hedge with respect to such Permitted Debt during the period for which 
such Qualified Hedge is in effect; provided, further, that Permitted Debt bearing a fixed rate of 
interest shall be deemed Variable Interest Rate Bonds to the extent that the Borrower has entered 
into a Qualified Hedge pursuant to which the Borrower is obligated to pay a floating rate of interest 
and receives a fixed rate of interest and shall be deemed to bear interest at the lesser of the rate 
determined pursuant to clause (a) of the definition of the term Senior Debt Service or Intermediate 
Debt Service (as applicable) or the maximum interest rate, if any, payable pursuant to such 
Qualified Hedge. 

“Variable Interest Rate Obligations” means any Senior Obligations or Intermediate Lien 
Obligations under the Indenture that accrue interest at a Variable Interest Rate. 

“VDOT” means the Virginia Department of Transportation. 

“VDOT Direct Agreement” means that certain Direct Agreement, dated as of [the date 
hereof], among the TIFIA Lender, the Borrower, and VDOT. 

“Violation Processing Services Agreement” means any Violation Processing Services 
Agreement entered into between the Borrower and VDOT. 

Section 2. Interpretation.  Unless the context shall otherwise require, the words 
“hereto”, “herein”, “hereof”, and other words of similar import refer to this Agreement as a whole.  
Words of the masculine gender shall be deemed and construed to include correlative words of the 
feminine and neuter genders and vice versa.  Words importing the singular number shall include 
the plural number and vice versa unless the context shall otherwise require.  The words “include,” 
“includes” and “including” shall be deemed to be followed by the phrase “without limitation.”  
Whenever the Borrower’s knowledge is implicated in this Agreement or the phrase “to the 
Borrower’s knowledge” or a similar phrase is used in this Agreement, the Borrower’s knowledge 
or such phrase(s) shall be interpreted to mean to the best of the Borrower’s knowledge after 
reasonable and diligent inquiry and investigation.  Unless the context shall otherwise require, 
references to any Person shall be deemed to include such Person’s successors and permitted 
assigns.  Unless the context shall otherwise require, references to preambles, recitals, sections, 
subsections, clauses, schedules, exhibits, appendices and provisions are to the applicable 
preambles, recitals, sections, subsections, clauses, schedules, exhibits, appendices and provisions 
of this Agreement.  The schedules and exhibits to this Agreement, and the appendices and 
schedules to such exhibits, are hereby incorporated by reference and made an integral part of this 
Agreement.  The headings or titles of this Agreement and its sections, schedules or exhibits, as 
well as any table of contents, are for convenience of reference only and shall not define or limit its 
provisions.  Unless the context shall otherwise require, all references to any resolution, contract, 
agreement, lease or other document shall be deemed to include any amendments or supplements 
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to, or modifications or restatements or replacements of, such documents that are approved from 
time to time in accordance with the terms thereof and hereof.  Every request, order, demand, 
application, appointment, notice, statement, certificate, consent or similar communication or 
action hereunder by any party shall, unless otherwise specifically provided, be delivered in writing 
in accordance with Section 37 (Notices; Payment Instructions) and signed by a duly authorized 
representative of such party. 

Section 3. TIFIA Loan Amount.  The principal amount of the TIFIA Loan shall not 
exceed $[817,990,000].  TIFIA Loan proceeds shall be disbursed from time to time in accordance 
with Section 4 (Disbursement Conditions) and Section 13(b) (Conditions Precedent to All 
Disbursements). 

Section 4. Disbursement Conditions. 

(a) TIFIA Loan proceeds shall be disbursed solely in respect of Eligible Project 
Costs paid or incurred by or on behalf of the Borrower in connection with the Project, divided into 
the Tranches, and may be used to pay or redeem Project BANs.  The Borrower acknowledges and 
agrees that any costs incurred in connection with the Project prior to receipt of all necessary 
authorizations from the USDOT in respect of such costs (which may include approvals of prior-
incurred costs) are incurred solely at the Borrower’s risk and expense, will not constitute Eligible 
Project Costs, and no TIFIA Loan proceeds will be disbursed in respect thereof, unless and until 
such authorizations have been received.  Each disbursement of the TIFIA Loan may be in respect 
of all or a portion of one or more Tranches.  If the Borrower intends to utilize the TIFIA Loan 
proceeds to make progress payments for the Project construction work performed under any 
Principal Project Contract, the Borrower shall demonstrate to the satisfaction of the TIFIA Lender 
that such progress payments are commensurate with the value of the work that has been completed.  
Each disbursement of the TIFIA Loan shall be made pursuant to a requisition and certification (a 
“Requisition”) in the form set forth in Appendix One to Exhibit D, along with all documentation 
and other information required thereby, submitted by the Borrower to the TIFIA Lender, all in 
accordance with the procedures of Exhibit D and subject to the requirements of this Section 4 
(Disbursement Conditions) and the conditions set forth in Section 13(b) (Conditions Precedent to 
All Disbursements); provided, however, that no disbursements of TIFIA Loan proceeds shall be 
made on or after the date that is one (1) year after the Substantial Completion Date. 

(b) The Borrower shall deliver copies of each Requisition to the TIFIA Lender 
and the Servicer (if any) and the FHWA Division Office on or before the first (1st) Business Day 
of each month for which a disbursement is requested.  Subject to Section 4(g), if the TIFIA Lender 
does not expressly deny a Requisition, disbursements of funds shall be made on the fifteenth (15th) 
day of the month for which a disbursement has been requested, or on the next succeeding Business 
Day if such fifteenth (15th) day is not a Business Day.  Express denial of a Requisition by the 
TIFIA Lender shall be provided substantially in the form attached as Appendix Two to Exhibit 
D (Requisition Procedures).  In no event shall disbursements be made more than once each month. 

(c) The Borrower may amend the Anticipated TIFIA Loan Disbursement 
Schedule by submitting a revised version thereof to the TIFIA Lender no later than thirty (30) days 
prior to the proposed effective date of such amendment, together with a detailed explanation of the 
reasons for such revisions. 



 31 
1633166.01-WASSR01A - MSW 

(d) The Borrower anticipates that it will draw down all of the proceeds of the 
TIFIA Loan to reimburse the Borrower for Eligible Project Costs paid by or on behalf of the 
Borrower prior to such disbursement of TIFIA Loan proceeds, including for the purpose of paying 
or redeeming the Project BANs.  The Borrower shall deliver concurrently to the TIFIA Lender, 
the FHWA Division Office, and the Servicer (if any), copies of all invoices and other records 
evidencing Eligible Project Costs (the “Eligible Project Costs Documentation”), irrespective of 
whether such costs were paid with the proceeds of the Project BANs; provided that the Borrower 
must deliver to the TIFIA Lender, the FHWA Division Office, and the Servicer (if any) all Eligible 
Project Costs Documentation associated with any Eligible Project Costs included in a Requisition 
by the applicable following date: (i) with respect to Eligible Project Costs incurred by or on behalf 
of the Borrower prior to, and up to one (1) month after, the Effective Date, by the last Business 
Day of the second (2nd) month immediately following the Effective Date and (ii) with respect to 
Eligible Project Costs incurred by or on behalf of the Borrower after the one-month period referred 
to in clause (i) above, by the last Business Day of each month immediately following such second 
(2nd) month referred to in clause (i) above. 

(e) Each time the Borrower delivers Eligible Project Costs Documentation to 
the TIFIA Lender, the FHWA Division Office, and the Servicer (if any), the Borrower shall also 
deliver to such entities a certificate, duly executed by the Borrower’s Authorized Representative, 
certifying as to the following: 

(i) the amount of Eligible Project Costs financed from the proceeds of 
Project BANs for the period of time for which such Eligible Project Costs Documentation 
is being provided; 

(ii) that such proceeds of any Project BANs were expended solely in 
connection with the payment or reimbursement of Eligible Project Costs; 

(iii) the amount of Eligible Project Costs paid by or on behalf of the 
Borrower from sources other than Project BANs and identifying such sources;  

(iv) the amount of Eligible Project Costs included in such Eligible 
Project Costs Documentation for which VDOT has received or intends to receive Federal 
assistance and that none of the Eligible Project Costs submitted to the TIFIA Lender for 
which the Borrower is seeking a disbursement of TIFIA Loan proceeds include amounts 
for which VDOT has received or intends to receive Federal assistance; and 

(v) that there does not currently exist any Event of Default or an event 
or condition that, with the lapse of time or giving of notice, would constitute an Event of 
Default (a “prospective Event of Default”) or, if there does currently exist an Event of 
Default or prospective Event of Default, the certificate shall specify all the actions that the 
Borrower is taking to remedy such Event of Default or prospective Event of Default. 

(f) The Eligible Project Costs Documentation submitted pursuant to Section 
4(d) and the certificate delivered pursuant to Section 4(e) must be satisfactory to the TIFIA Lender.  
The Eligible Project Costs Documentation must provide sufficient detail to enable the TIFIA 
Lender to verify that such costs are Eligible Project Costs paid by or on behalf of the Borrower.  
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The Eligible Project Costs Documentation and the certificate must provide sufficient detail to 
enable the TIFIA Lender to verify that proceeds of the Project BANs were expended for Eligible 
Project Costs and to audit Eligible Project Costs paid from sources other than the Project BANs, 
including Eligible Project Costs which VDOT has received or anticipates receiving Federal 
assistance.  The certificate and the Eligible Project Costs Documentation are intended to document 
Eligible Project Costs in connection with the reimbursement of such Eligible Project Costs or for 
the purpose of paying or redeeming, in whole or part, only those Project BANs in respect of which 
the proceeds were used to pay such documented Eligible Project Costs.  The TIFIA Lender shall 
review each such certificate for compliance with TIFIA disbursement requirements.  Within 
fourteen (14) Business Days following the receipt of the Eligible Project Costs Documentation and 
the accompanying certificate, the TIFIA Lender shall deliver a notice to the Borrower confirming 
the Eligible Project Costs set forth in the certificate that have been approved, or notifying the 
Borrower as to which Eligible Project Costs have not been approved, and confirming the 
cumulative amount of Eligible Project Costs approved as of the notice date.  Such approved 
amounts of Eligible Project Costs will be disbursed at such time as the Borrower submits a 
Requisition in respect of such approved amounts in accordance with clauses (a) and (b) above.  In 
no event shall the Borrower submit a Requisition that seeks reimbursement of any Eligible Project 
Costs for which the related Eligible Project Costs Documentation and the certificate required 
pursuant to Section 4(e) (i) have not been delivered to the TIFIA Lender, the FHWA Division 
Office, and the Servicer (if any) or (ii) were not delivered to the TIFIA Lender, the FHWA Division 
Office, and the Servicer (if any) at least one (1) month prior to the date such Requisition is 
submitted. 

(g) Notwithstanding anything to the contrary set forth in this Agreement 
(including this Section 4, Section 13 (Conditions Precedent) or Exhibit D (Requisition 
Procedures)), in no event shall the TIFIA Lender have any obligation to make any disbursement 
of proceeds of the TIFIA Loan to the Borrower if the TIFIA Lender’s ability to make such 
disbursement is impaired as a result of a partial or total shutdown of the operations of any federal 
department or agency (including the USDOT or any of its agencies), or any contractor of any such 
department or agency, due to a lapse in appropriations by Congress. 

Section 5. Term.  The term of each Tranche shall extend from the Effective Date to the 
Final Maturity Date for such Tranche or to such earlier date as all amounts due or to become due 
to the TIFIA Lender hereunder have been irrevocably paid in full in cash. 

Section 6. Interest Rate.  The interest rate (the “TIFIA Interest Rate”) with respect to 
each Tranche shall be (a) [____] percent ([__]%) per annum for Tranche A, (b) [____] percent 
([__]%) per annum for Tranche B, (c) [____] percent ([__]%) per annum for Tranche C, (d) [____] 
percent ([__]%) per annum for Tranche D and (e) [____] percent ([__]%) per annum for Tranche 
E.  Interest will be computed on the outstanding principal balance of each Tranche (as well as on 
any past due interest) from time-to-time on the basis of a 365-day or 366-day year, as appropriate, 
for the actual number of days elapsed; provided, however, in the event of a Payment Default, the 
Borrower shall pay interest on the outstanding principal balance of each Tranche and on any 
interest accrued thereon but unpaid as of the applicable Semi-Annual Payment Date (including 
interest accruing after the date of any filing by the Borrower of any petition in bankruptcy or the 
commencement of any bankruptcy, insolvency or similar proceeding with respect to the Borrower) 
at the Default Rate for the applicable Tranche from (and including) its due date to (but excluding) 
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the date of actual payment.  Upon the occurrence of any other Event of Default, the Borrower shall 
pay interest on the outstanding principal balance of each Tranche and on any interest accrued 
thereon but unpaid as of the applicable Semi-Annual Payment Date (including interest accruing 
after the date of any filing by the Borrower of any petition in bankruptcy or the commencement of 
any bankruptcy, insolvency or similar proceeding with respect to the Borrower) at the Default Rate 
for the applicable Tranche from (and including) the date such Event of Default first occurred to 
(but excluding) the earlier to occur of (a) the date such Event of Default has been waived by the 
TIFIA Lender and (b) the date such Tranche and any interest accrued thereon (at the Default Rate) 
but unpaid has been irrevocably paid in full in cash. 

Section 7. Outstanding TIFIA Loan Balance; Revisions to Exhibit G and Loan 
Amortization Schedule. 

(a) The Outstanding TIFIA Loan Balance will be (i) increased on each occasion 
on which the TIFIA Lender disburses loan proceeds hereunder, by the amount of such 
disbursement of loan proceeds; (ii) increased on each occasion on which interest on the TIFIA 
Loan is capitalized pursuant to the provisions of Section 9(b) (Capitalized Interest Period), by the 
amount of interest so capitalized; and (iii) decreased upon each payment or prepayment of the 
Outstanding TIFIA Loan Balance, by the amount of principal so paid.  The TIFIA Lender may in 
its discretion at any time and from time to time, or when so requested by the Borrower, advise the 
Borrower by written notice of the amount of the Outstanding TIFIA Loan Balance (and the 
outstanding principal balance of each Tranche) as of the date of such notice, and its determination 
of such amount in any such notice shall be deemed conclusive absent manifest error. 

(b) The TIFIA Lender is hereby authorized to modify the Loan Amortization 
Schedule included in Exhibit G from time to time, in accordance with the principles set forth in 
Section 10(c) (General Prepayment Instructions) and Exhibit M, to reflect (i) any change to the 
Outstanding TIFIA Loan Balance, (ii) any change to the date and amount of any principal or 
interest due and payable or to become due and payable by the Borrower under this Agreement, and 
(iii) such other information as the TIFIA Lender may determine is necessary for administering the 
TIFIA Loan and this Agreement.  Any calculations described above shall be rounded up or down 
to the nearest whole cent.  Absent manifest error, the TIFIA Lender’s determination of such matters 
as set forth on Exhibit G shall be conclusive evidence thereof; provided, however, that neither the 
failure to make any such recordation nor any error in such recordation shall affect in any manner 
the Borrower’s obligations hereunder or under any other TIFIA Loan Document.  The TIFIA 
Lender shall provide the Borrower with a copy of Exhibit G as revised, but no failure to provide 
or delay in providing the Borrower with such copy shall affect any of the obligations of the 
Borrower under this Agreement or the other TIFIA Loan Documents. 

Section 8. Security and Priority; Flow of Funds. 

(a) As security for the TIFIA Loan, the Borrower shall pledge, assign and grant, 
or shall cause to be pledged, assigned and granted, to the Trustee for the benefit of the TIFIA 
Lender, Liens on the Trust Estate in accordance with the provisions of the Indenture Documents.  
The TIFIA Bond shall be issued as a Subordinate Obligation, secured by the Liens on the Trust 
Estate, and shall be subordinate to the Lien on the Trust Estate pledged to secure the Senior 
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Obligations and the Intermediate Lien Obligations, and shall be pari passu to the Lien on the Trust 
Estate pledged to secure the Subordinate Obligations. 

(b) Except to the extent otherwise provided in clause (a) of this Section 8 
(Security and Priority; Flow of Funds), the Trust Estate will be free and clear of any pledge, Lien, 
charge or encumbrance thereon or with respect thereto prior to, or of equal rank with, the pledge 
of the Borrower created under the Indenture Documents, and all organizational, regulatory or other 
necessary action on the part of the Borrower with respect to the foregoing has been duly and validly 
taken. 

(c) The Borrower shall not use Pledged Revenues to make any payments or 
satisfy any obligations other than in accordance with the provisions of this Section 8 (Security and 
Priority; Flow of Funds) and the Indenture Documents and shall not apply any portion of the 
Pledged Revenues in contravention of this Agreement or the Indenture Documents. 

(d) The Indenture provides that all Pledged Revenues shall be deposited in the 
Revenue Fund and applied in the order of priority identified therein, as more fully described, and 
in accordance with the requirements specified in Section 8.1(b) of the Indenture (a copy of which 
is attached hereto as Exhibit O).   

Section 9. Payment of Principal and Interest. 

(a) Payment Dates.  The Borrower agrees to pay the principal of and interest on 
the TIFIA Loan by making payments in accordance with the provisions of this Agreement and the 
Trust Agreement Documents on (i) each Semi-Annual Payment Date, beginning on the Debt 
Service Payment Commencement Date, with respect to interest on the TIFIA Loan (and on each 
outstanding Tranche), (ii) on each July 1, commencing on July 1, 2026, with respect to the principal 
of the TIFIA Loan, and (iii) on each other date on which payment for each Tranche is required to 
be made hereunder (including the Final Maturity Date for each Tranche and any date on which 
payment is due by reason of the acceleration of the maturity of the TIFIA Loan or otherwise); 
provided, that if any such date is not a Business Day, payment shall be made on the next Business 
Day following such date.  Any payment of the TIFIA Bond shall be treated as a payment of the 
corresponding Tranche, and any payment of principal of the TIFIA Loan must specify to which 
Tranche such prepayment should be applied, and shall be treated as redemption of the TIFIA Bond. 

(b) Capitalized Interest Period.  No payment of the principal of or interest on 
the TIFIA Loan is required to be made during the Capitalized Interest Period.  On each Semi-
Annual Payment Date occurring during the Capitalized Interest Period (and on the Semi-Annual 
Payment Date immediately following the end of the Capitalized Interest Period), interest accrued 
on the TIFIA Loan in the six (6) month period ending immediately prior to such date shall be 
capitalized and added to the outstanding principal amount of the applicable Tranche.  Within thirty 
(30) days after the end of the Capitalized Interest Period, the TIFIA Lender shall give written 
notice to the Borrower stating the Outstanding TIFIA Loan Balance and the outstanding principal 
amount of each Tranche as of the close of business on the last day of the Capitalized Interest 
Period, which statement thereof shall be deemed conclusive absent manifest error; provided, 
however, that no failure to give or delay in giving such notice shall affect any of the obligations of 
the Borrower hereunder or under any of the other TIFIA Loan Documents. 
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(c) Payment of TIFIA Debt Service.  On each Semi-Annual Payment Date 
occurring on or after the Debt Service Payment Commencement Date, the Borrower shall pay or 
cause the Trustee to pay TIFIA Debt Service in the amounts set forth in respect of such Semi-
Annual Payment Date on Exhibit G, as the same may be revised as provided in Section 7 
(Outstanding TIFIA Loan Balance; Revisions to Exhibit G and Loan Amortization Schedule), 
which payments shall be made in accordance with Section 9(d) (Manner of Payment). 

(d) Manner of Payment.  Payments under this Agreement and the TIFIA Bond 
shall be made by wire transfer on or before each Semi-Annual Payment Date in immediately 
available funds in accordance with payment instructions provided by the TIFIA Lender pursuant 
to Section 37 (Notices; Payment Instructions), as modified in writing from time to time by the 
TIFIA Lender.  The Borrower may make any such payment or portion thereof (or direct the Trustee 
to make such payment) with funds then on deposit in the TIFIA Debt Service Fund. 

(e) Final Maturity Date.  Notwithstanding anything herein to the contrary, the 
Outstanding TIFIA Loan Balance and any accrued interest thereon shall be due and payable in full 
on the Final Maturity Date (or on any earlier date on which the maturity of the TIFIA Loan shall 
be accelerated pursuant to the provisions of Section 20 (Events of Default and Remedies), but only 
to the extent acceleration is permitted under the Indenture. 

(f) TIFIA Bond.  As evidence of the Borrower’s obligation to repay the TIFIA 
Loan (and each Tranche), the Borrower shall issue and deliver to the TIFIA Lender, on or prior to 
the Effective Date, the TIFIA Bond substantially in the form of Exhibit A, having a maximum 
principal amount (excluding capitalized interest) of $[817,990,000] (subject to increase or decrease 
as herein provided) and bearing interest at the rate for each Tranche set forth in Section 6 (Interest 
Rate). 

Section 10. Prepayment. 

(a) Mandatory Prepayments.  The Borrower shall prepay the TIFIA Loan in 
whole or in part, without penalty or premium: 

(i) Following the occurrence of a Revenue Sharing Trigger Event, on 
each Semi-Annual Payment Date occurring while the Revenue Sharing Trigger Event 
remains in effect, any amounts on deposit in the Revenue Sharing Account.  Prepayment 
of the TIFIA Loan will be made, on a pro rata basis with the Existing TIFIA Loan and any 
other Additional TIFIA Loans then outstanding, in each case, based on the then outstanding 
cumulative amount of the TIFIA Loan, the Existing TIFIA Loan and such Additional 
TIFIA Loans. 

(ii) Upon any voluntary prepayment  of any Bonds, other than any 
voluntary prepayment of any Bonds made with the proceeds of Additional Obligations 
issued in accordance with the requirements of subsection (a) in the definition thereof for 
the purpose of refinancing such Bonds, pro rata with such voluntary prepayment.  

The Borrower shall provide written notice to the TIFIA Lender at least two (2) Business 
Days prior to the date on which it makes any mandatory prepayment; provided that the Borrower’s 
failure to deliver such notice shall not diminish, impair or otherwise affect the Borrower’s 
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obligation to make any such mandatory prepayment as and when the circumstances requiring such 
mandatory prepayment have occurred.  Each prepayment pursuant to this Section 10(a) 
(Mandatory Prepayments) shall be effected pursuant to Section 4.2 of the TIFIA Supplemental 
Indenture (as applicable) and accompanied by a certificate signed by the Borrower’s Authorized 
Representative identifying the provision of this Agreement pursuant to which such prepayment is 
being made and containing a calculation in reasonable detail of the amount of such prepayment. 

(b) Optional Prepayments.  The Borrower may prepay the TIFIA Loan by 
causing the Trustee to redeem the TIFIA Bond in whole or in part (and, if in part, the amounts 
thereof to be prepaid shall be determined by the Borrower; provided, however, that such 
prepayments shall be in a minimum principal amount of $1,000,000), at any time or from time to 
time, without penalty or premium.  Each prepayment of the TIFIA Loan shall be made on such 
date and in such principal amount as shall be specified by the Borrower in a written notice 
delivered to the TIFIA Lender, which notice shall also specify the amount of unpaid interest for 
the applicable Tranche accrued to the date of such prepayment on the amount of principal of such 
Tranche to be prepaid that the Borrower intends to pay concurrently with such prepayment, if any.  
In the case of any optional prepayment, such written notice shall be delivered to the TIFIA Lender 
not less than ten (10) days or more than thirty (30) days prior to the date set for prepayment, unless 
otherwise agreed by the TIFIA Lender.  At any time between delivery of such written notice and 
the applicable optional prepayment, the Borrower may, without penalty or premium, rescind its 
announced optional prepayment by further written notice to the TIFIA Lender.  Anything in this 
Section 10(b) (Optional Prepayments) to the contrary notwithstanding, the failure by the Borrower 
to make any optional prepayment shall not constitute a breach or default under this Agreement. 

(c) General Prepayment Instructions.  Upon the TIFIA Lender’s receipt of 
confirmation that payment in full of the entire Outstanding TIFIA Loan Balance and any unpaid 
interest and fees with respect thereto has occurred as a result of a mandatory or optional 
prepayment, the TIFIA Lender shall surrender the TIFIA Bond to the Borrower or its 
representative at the principal office of the TIFIA Lender.   If the Borrower prepays only part of 
the unpaid balance of principal of the TIFIA Loan, such partial prepayments shall be applied 
ratably to each Tranche and within each Tranche ratably across payments with respect thereto set 
forth in Exhibit G to reduce all future payments due with respect to each Tranche The TIFIA 
Lender may make a notation on Exhibit G indicating the amount of principal of and interest on 
such TIFIA Bond then being prepaid.  Absent manifest error, the TIFIA Lender’s determination 
of such matters as set forth on Exhibit G shall be conclusive evidence thereof; provided, however, 
that neither the failure to make any such recordation nor any error in such recordation shall affect 
in any manner the Borrower’s obligations hereunder or under any other TIFIA Loan Document.  
All such partial prepayments of principal shall be applied on a pro rata basis to reduce future 
payments due on the TIFIA Bond.  If said monies shall not have been so paid on the prepayment 
date, such principal amount of such TIFIA Bond shall continue to bear interest until payment 
thereof at the rate provided for in Section 6 (Interest Rate). 

Section 11. Compliance with Laws.  The Borrower shall, and shall require VDOT, 
which shall in turn require the Construction Contractors at all tiers for the Project, to comply in all 
material respects with all applicable laws, rules, regulations, executive and administrative decrees 
and orders, and orders and judgments of any court or arbitral panel, including federal and state 
laws, rules, regulations and executive orders.  In each Standard Project Agreement, VDOT has 
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represented to the Borrower that VDOT will ensure that all work performed relating to a Project, 
which is evidenced in the Principal Project Contract between VDOT and the applicable 
Construction Contractor, will be completed in accordance with any and all applicable federal, state, 
and local laws and regulations.  The list of federal laws attached as Exhibit E is illustrative of the 
type of requirements generally applicable to transportation projects and is not intended to be 
exhaustive.  The FHWA Division Office has oversight responsibility for the Project, including 
ensuring compliance in all material respects with all applicable provisions of federal law. 

Section 12. Conditions Precedent. 

(a) Conditions Precedent to Effectiveness.  Notwithstanding anything in this 
Agreement to the contrary, this Agreement shall not become effective until each of the following 
conditions precedent shall have been satisfied or waived in writing by the TIFIA Lender: 

(i) The Borrower shall have duly executed and delivered to the TIFIA 
Lender this Agreement and the TIFIA Bond, each in form and substance satisfactory to the 
TIFIA Lender. 

(ii) The Borrower shall have delivered to the TIFIA Lender certified, 
complete, and fully executed copies of each Indenture Document, together with any 
amendments, waivers or modifications thereto, in each case that has been entered into on 
or prior to the Effective Date, and each such agreement shall be in full force and effect and 
in form and substance satisfactory to the TIFIA Lender, and all conditions contained in 
such documents to the closing of the transactions contemplated thereby shall have been 
fulfilled or effectively waived (provided that for purposes of this Section 13(a)(ii) 
(Conditions Precedent to Effectiveness), any such waiver shall be subject to the TIFIA 
Lender’s consent in its sole discretion). 

(iii) Counsel to the Borrower shall have rendered to the TIFIA Lender 
legal opinions satisfactory to the TIFIA Lender in its sole discretion (including those 
opinions set forth on Exhibit H-1) and bond counsel to the Borrower shall have rendered 
to the TIFIA Lender legal opinions satisfactory to the TIFIA Lender in its sole discretion 
(including those opinions set forth on Exhibit H-2). 

(iv) The Borrower shall have provided a certificate from the Borrower’s 
Authorized Representative as to the absence of debarment, suspension or voluntary 
exclusion from participation in Federal Government contracts, procurement and non-
procurement matters substantially in the form attached hereto as Exhibit C with respect to 
the Borrower and its principals (as defined in 2 CFR § 180.995). 

(v) The Borrower shall have delivered to the TIFIA Lender a certificate 
from the Borrower’s Authorized Representative in the form attached hereto as Exhibit K 
(A) as to the satisfaction of certain conditions precedent set forth in this Section 12(a) 
(Conditions Precedent to Effectiveness) as required by the TIFIA Lender, (B) designating 
the Borrower’s Authorized Representative, and (C) confirming such person’s position and 
incumbency. 
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(vi) The Borrower shall have complied with the verification 
requirements set forth in 2 CFR §§ 180.300 and 180.320 and complied with its obligations 
under 2 CFR § 180.330 in connection with the Principal Project Contracts, and shall have 
provided evidence thereof satisfactory to the TIFIA Lender. 

(vii) The Borrower shall certify to the TIFIA Lender in the certificate 
from the Borrower’s Authorized Representative that the Borrower and VDOT have 
complied with their respective obligations under each Principal Project Contract, including 
the following: 

(1) VDOT has complied with (A) the disclosure 
requirements set forth in 2 CFR § 180.355, (B) the verification requirements 
set forth in 2 CFR §§ 180.300 and 180.320, and (C) its obligations under 2 
CFR § 180.330 with respect to the Construction Contracts; 

(2) All Governmental Approvals necessary to 
commence construction of the Project have been obtained and that all such 
Governmental Approvals are final, non-appealable, and in full force and 
effect (and are not subject to any notice of violation, breach, or revocation); 

(3) With respect to the Project, the Borrower and VDOT 
have each complied with NEPA and have delivered a copy of the NEPA 
Determination to the TIFIA Lender; 

(4) The Borrower and VDOT, respectively, have each 
complied with all applicable requirements of the Uniform Relocation 
Assistance and Real Property Acquisition Policies Act of 1970 (42 U.S.C. 
§ 4601 et seq.) and Title VI of the Civil Rights Act of 1964 (42 U.S.C. 
§ 2000d et seq.); 

(5) VDOT and each applicable Principal Project Party, 
as and if applicable, have obtained insurance with respect to the Project, 
which meets the requirements of Section 15(e) (Compliance with Principal 
Project Contracts); and 

(6) Each performance security instrument delivered to or 
by VDOT pursuant to any Principal Project Contract as of the Effective 
Date shall be (A) in compliance with the requirements for such performance 
security pursuant to the applicable Principal Project Contract, and (B) in full 
force and effect. 

To assist with the Borrower’s compliance under this Section 12(a)(vii), the Borrower may 
rely on a certificate of an authorized representative of VDOT as to VDOT’s compliance 
with the applicable certifications required herein.   

(viii) The Borrower shall have provided to the TIFIA Lender satisfactory 
evidence that the Project has been included in (A) the metropolitan transportation 
improvement program adopted by the Hampton Roads Transportation Planning 



 39 
1633166.01-WASSR01A - MSW 

Organization, (B) the State transportation plan, and (C) the State transportation 
improvement program approved by the USDOT or its designated agency, in each case to 
the extent required by 23 U.S.C. §§ 134 and 135, and 23 U.S.C. § 602(a)(3), as applicable; 
and the financial plan for each such program or plan shall reflect the costs of, and the 
sources of funding for, the Project. 

(ix) The Borrower shall have provided evidence to the TIFIA Lender’s 
satisfaction, no more than thirty (30), but no less than fourteen (14), days prior to the 
Effective Date, of the assignment by at least two (2) Rating Agencies of public ratings of 
not less than ‘A-’ or ‘A3’ to the TIFIA Loan and to the Existing Indebtedness, and no such 
rating has been reduced, withdrawn or suspended as of the Effective Date. 

(x) The Borrower shall have demonstrated to the TIFIA Lender’s 
satisfaction that as of the Effective Date the aggregate of all committed sources of funds 
shown in the Base Case Financial Model and in the Project Budget to pay Total Project 
Costs have been fully and completely committed and allocated to the Borrower by the 
providers thereof, or, in the case of HRTF Revenues, are reasonably anticipated to be 
available, and that such funds will be sufficient to pay all Total Project Costs necessary to 
achieve Substantial Completion in accordance with the Construction Schedule and in any 
event on or prior to the Projected Substantial Completion Date. 

(xi) The Borrower shall have provided to the TIFIA Lender certified, 
complete, and fully executed copies of each Principal Project Contract, together with any 
amendments, waivers or modifications thereto and any related performance security 
instruments, in each case that has been entered into on or prior to the Effective Date and 
each such agreement shall be in full force and effect and in form and substance satisfactory 
to the TIFIA Lender. 

(xii) The Borrower shall have delivered to the TIFIA Lender a certified 
Base Case Financial Model on or prior to the Effective Date, which Base Case Financial 
Model shall (A) demonstrate that projected Pledged Revenues are sufficient to meet the 
Loan Amortization Schedule, (B) demonstrate a Total Debt Service Coverage Ratio for 
each Calculation Period through the Final Maturity Date that is not less than [2.20], (C) not 
reflect the commencement of amortization of the principal amount of any Senior 
Obligations before the Debt Service Payment Commencement Date, (D) use the 
methodology in Exhibit I hereto for the purpose of forecasting HRTF Revenues, and (E) 
otherwise be in form and substance acceptable to the TIFIA Lender. 

(xiii) The Borrower shall have (A) provided evidence satisfactory to the 
TIFIA Lender that the Borrower is authorized, pursuant Section 33.2-1920, as amended, 
Code of Virginia of 1950, to pledge, assign, and grant the Liens on the Trust Estate 
purported to be pledged, assigned, and granted pursuant to the Indenture Documents, 
without the need for notice to any Person, physical delivery, recordation, filing or further 
act, (B) recorded or filed, or caused to be recorded or filed, for record in such manner and 
in such places as are required all documents and instruments, and taken or caused to be 
taken all other actions, as are necessary or desirable to establish and enforce the Trustee’s 
Lien on the Trust Estate (for the benefit of the Secured Parties) to the extent contemplated 
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by the Indenture Documents and required by applicable law, and (C) paid, or caused to be 
paid, all taxes and filing fees that are due and payable in connection with the execution, 
delivery or recordation of any Indenture Documents or any instruments, certificates or 
financing statements in connection with the foregoing. 

(xiv) The Borrower shall have paid in full all invoices delivered by the 
TIFIA Lender (or by advisors to the TIFIA Lender that have direct billing arrangements 
with the Borrower) to the Borrower as of the Effective Date for the reasonable fees and 
expenses of the TIFIA Lender’s counsel and advisors and any auditors or other consultants 
employed by the TIFIA Lender for the purposes hereof (such reasonableness to be 
determined in accordance with Part 31 of the Federal Acquisition Regulation). 

(xv) The TIFIA Lender shall have delivered its initial TIFIA Lender’s 
Authorized Representative certificate. 

(xvi) The Borrower shall have (A) obtained a Federal Employer 
Identification Number, (B) obtained a Data Universal Numbering System or Unique Entity 
Identifier number, as appropriate, and (C) registered with, and obtained confirmation of 
active registration status from, the federal System for Award Management 
(www.SAM.gov). 

(xvii) The Borrower shall have provided to the TIFIA Lender evidence 
that the Borrower is duly created and validly existing under the laws of its jurisdiction of 
formation, with full power, authority and legal right to own its properties and carry on its 
business and governmental functions as now conducted, including the following 
documents, each certified by the Borrower’s Authorized Representative: (A) a copy of its 
Organizational Documents, as in effect on the Effective Date (and certified by the Secretary 
of State of the State or the state of its formation, to the extent applicable), which 
Organizational Documents shall be in full force and effect and shall not have been amended 
since the date of the last amendment thereto shown on the certificate, (B) a copy of all 
resolutions authorizing the Borrower to execute and deliver, and to perform its respective 
obligations under, the TIFIA Loan Documents to which it is a party, and such resolutions 
have not been subsequently modified, rescinded or amended, are in full force and effect in 
the form adopted, and are the only resolutions adopted by the Borrower relating to the 
matters described therein, and (C) a copy of such further instruments and documents as are 
necessary, appropriate or advisable to effectuate the foregoing resolutions and to 
consummate and implement the transactions contemplated by such resolutions and the 
TIFIA Loan Documents. 

(xviii) The Borrower shall have provided the TIFIA Lender records of the 
Eligible Project Costs incurred prior to the Effective Date, in form and substance 
satisfactory to the TIFIA Lender and in sufficient time prior to the Effective Date to permit 
the TIFIA Lender and the FHWA Division Office to review such costs. 

(xix) The representations and warranties of the Borrower set forth in this 
Agreement (including Section 14 (Representations and Warranties of Borrower)) and in 
each other Related Document shall be true and correct, as of the Effective Date, except to 
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the extent such representations and warranties expressly relate to an earlier date (in which 
case, such representations and warranties shall be true and correct as of such earlier date). 

(xx) The Borrower shall have provided the TIFIA Lender with evidence 
satisfactory to the TIFIA Lender that, as of the Effective Date (A) the maximum principal 
amount of the TIFIA Loan (excluding any interest that is capitalized in accordance with 
the terms hereof), together with the amount of any other credit assistance provided under 
the Act to the Borrower, does not exceed thirty-three percent (33%) of reasonably 
anticipated Eligible Project Costs and (B) as required pursuant to § 603(b)(9) of the Act, 
the total federal assistance provided to the Project, including the maximum principal 
amount of the TIFIA Loan (excluding any interest that is capitalized in accordance with 
the terms hereof), does not exceed eighty percent (80%) of Eligible Project Costs. 

(xxi) The Borrower shall have delivered to the TIFIA Lender a duly 
executed certificate from the Trustee in the form attached hereto as Exhibit J. 

(xxii) The Borrower shall have provided a certificate from the Borrower’s 
Authorized Representative as to the prohibition on the use of appropriated funds for 
lobbying substantially in the form attached hereto as Exhibit N in accordance with 49 CFR 
§20.100(b). 

(xxiii) The Borrower shall have delivered to the TIFIA Lender the forms 
of the Project BANs Supplemental Indenture, the Project BANs Bond, and any other 
documents required to issue the Project BANs on the Project BANs Closing Date, each in 
the form and substance satisfactory to the TIFIA Lender. 

(xxiv) The Borrower shall have delivered such other agreements, 
documents, instruments, opinions and other items required by the TIFIA Lender, all in form 
and substance satisfactory to the TIFIA Lender, including evidence that all other Project 
funding requirements have been met (including evidence of other funding sources or 
funding commitments and evidence of the closing of the Existing Indebtedness). 

(b) Conditions Precedent to All Disbursements.  Notwithstanding anything in 
this Agreement to the contrary, the TIFIA Lender shall have no obligation to make any 
disbursement of loan proceeds to the Borrower (including the initial disbursement hereunder) until 
each of the following conditions precedent has been satisfied or waived in writing by the TIFIA 
Lender: 

(i) With respect to the initial disbursement of the TIFIA Loan, each of 
the conditions set forth in Section 13(c) shall have been satisfied.   

(ii) With respect to any disbursement occurring sixty (60) days or more 
after the Effective Date, the Borrower shall have provided the Financial Plan, or the most 
recent update thereto, in each case in accordance with Section 22(a) (Financial Plan), 
which Financial Plan (or update thereto) reflects that amortization of the principal amount 
of any outstanding Bonds does not commence before the Debt Service Payment 
Commencement Date. 
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(iii) To the extent not previously delivered to the TIFIA Lender, the 
Borrower shall have delivered to the TIFIA Lender certified, complete and fully executed 
copies of any Indenture Documents entered into after the Effective Date. 

(iv) To the extent not previously delivered to the TIFIA Lender, the 
Borrower shall have provided certified copies of all Principal Project Contracts and all 
Additional Project Contracts requested by the TIFIA Lender pursuant to Section 15(b) 
(Copies of Documents) (including, in each case, any amendment, modification or 
supplement thereto and related performance security instrument) entered into after the 
Effective Date. 

(v) The Borrower shall have demonstrated to the TIFIA Lender’s 
satisfaction that VDOT has complied in all  material respects with its obligations under 
each Principal Project Contract and shall provide, or shall use commercially reasonable 
efforts to cause VDOT to provide, upon the TIFIA Lender’s request evidence thereof 
satisfactory to the TIFIA Lender, including the following: 

(1) All Governmental Approvals necessary as of the 
time of the applicable disbursement for the development, construction, 
operation and maintenance of the Project have been issued and are in full 
force and effect; 

(2) Each Construction Contractor has maintained surety 
bonds and insurance coverage and amounts as required by the applicable 
Principal Project Contract; and 

(3) Each of the insurance policies obtained by any 
applicable Principal Project Party in satisfaction of the conditions in Section 
13(a)(vii)(6) (Conditions Precedent to Effectiveness) is in full force and 
effect, and no notice of termination thereof has been issued by the applicable 
insurance provider. 

(vi) At the time of, and immediately after giving effect to, any 
disbursement of TIFIA Loan proceeds then currently requested, (A) no Default or Event of 
Default hereunder and no event of default (howsoever described or designated) under any 
other Related Document (other than an event of default of a Principal Project Party) shall 
have occurred and be continuing, (B) no material event of default (howsoever described or 
designated) of any Principal Project Party under any Principal Project Contract shall have 
occurred and be continuing, and (C) no event or condition that, with the giving of notice, 
the passage of time, or both, would constitute an event of default (howsoever described or 
designated) of the Borrower under any other Related Document, in each case, shall have 
occurred and be continuing. 

(vii) The representations and warranties of the Borrower set forth in this 
Agreement (including Section 14 (Representations and Warranties of Borrower)) and in 
each other Related Document shall be true, correct, and complete as of each date on which 
any disbursement of the TIFIA Loan is made, except to the extent such representations and 
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warranties expressly relate to an earlier date (in which case, such representations and 
warranties shall be true and correct as of such earlier date). 

(viii) No Material Adverse Effect, or any event or condition that could 
reasonably be expected to result in a Material Adverse Effect, shall have occurred and be 
continuing since the date the Borrower submitted the Application to the TIFIA Lender. 

(ix) The Borrower shall have delivered to the TIFIA Lender a 
Requisition that complies with the provisions of Section 4 (Disbursement Conditions), and 
such Requisition has not been expressly denied by the TIFIA Lender. 

(x) The Borrower shall have paid in full all invoices received from the 
TIFIA Lender (or by advisors to the TIFIA Lender that have direct billing arrangements 
with the Borrower) as of the date of disbursement of the TIFIA Loan, for the reasonable 
fees and expenses of the TIFIA Lender’s counsel and advisors and any auditors or other 
consultants employed by the TIFIA Lender for the purposes hereof (such reasonableness 
to be determined in accordance with Part 31 of the Federal Acquisition Regulation). 

(xi) To the extent not previously delivered to the TIFIA Lender, the 
Borrower shall request and upon receipt provide all certified, completed and fully executed 
copies of each performance security instrument delivered to or by VDOT pursuant to any 
Principal Project Contract as of the date of disbursement of the TIFIA Loan, each of which 
performance security instruments shall be (A) in compliance with the requirements for such 
performance security pursuant to the applicable Principal Project Contract, and (B) in full 
force and effect. 

(c) Conditions Precedent to Project BANs Closing Date.  Notwithstanding 
anything in this Agreement to the contrary, this Agreement shall terminate and the TIFIA Lender 
shall have no obligation hereunder in the event that the Project BANs Closing Date does not occur 
on or before [____]6, 2021.  The Borrower’s obligations under Section 17 (Indemnification) and 
Section 28(c) (Fees and Expenses) shall survive any such termination of this Agreement.  In no 
event shall the Project BANs Closing Date be deemed to have occurred until each of the following 
conditions has been satisfied or waived in writing by the TIFIA Lender: 

(i) The Borrower shall have provided evidence satisfactory to the 
TIFIA Lender that (A) the Project BANs have been approved by the Borrower and issued 
in accordance with the Indenture and Project BANs Supplemental Indenture, (B) each of 
the conditions contained in the Indenture and the Project BANs Supplemental Indenture to 
the closing of the transactions contemplated thereby has been satisfied or waived with the 
consent of the TIFIA Lender, and (C) Project BANs proceeds have been delivered to the 
Borrower. 

(ii) Except for amendments effectuated pursuant to the terms of the 
Project BANs Supplemental Indenture, the Indenture shall remain in full force and effect, 
without any amendments thereto. 

                                                 
6 Note to Draft:  To be no later than the date that is 5 days after the Effective Date. 
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(iii) The Project BANs Supplemental Indenture and the Project BANs 
Bond shall have been executed by each of the parties thereto and shall be in full force and 
effect, and certified, fully executed copies thereof shall have been delivered to the TIFIA 
Lender, in the form previously provided under Section 12(a) by the Borrower to the TIFIA 
Lender, with only such changes as are acceptable to the TIFIA Lender. 

(iv) The Borrower shall have provided to the TIFIA Lender certified, 
complete and fully executed copies of any other amendment, waiver or modification to any 
Principal Project Contract (to the extent not delivered on the Effective Date), each of which 
shall be in form and substance satisfactory to the TIFIA Lender and in full force and effect. 

(v) Counsel to the Borrower and the bond counsel to the Borrower shall 
have delivered to the TIFIA Lender legal opinions, in form and substance reasonably 
satisfactory to the TIFIA Lender, in respect of each of the Indenture Documents executed 
in connection with the Project BANs and not previously delivered to the TIFIA Lender or 
not previously covered in an opinion of legal counsel delivered to the TIFIA Lender on 
behalf of such entity (in each case to the extent such entity is a party thereto). 

(vi) The representations and warranties of the Borrower set forth in this 
Agreement (including Section 13 (Representations and Warranties of Borrower)) and in 
each other Related Document shall be true, correct and complete as of the Project BANs 
Closing Date, except to the extent such representations and warranties expressly relate to 
an earlier date (in which case, such representations and warranties shall be true, correct and 
complete as of such earlier date). 

(vii) The Borrower shall have paid, or shall pay concurrently with the 
Project BANs Closing Date, in full all invoices delivered by the TIFIA (or by advisors to 
the TIFIA Lender that have direct billing arrangements with the Borrower)  as of the Project 
BANs Closing Date for the reasonable fees and expenses of the TIFIA Lender’s counsel 
and financial advisors and any auditors or other consultants employed by the TIFIA Lender 
for the purposes hereof.  

(viii) None of the ratings provided in satisfaction of the condition 
precedent specified in Section 12(a)(ix) (Conditions Precedent to Effectiveness) shall have 
been reduced, withdrawn or suspended as of the Project BANs Closing Date. 

(ix) The Borrower shall have delivered to the TIFIA Lender a certificate 
from the Borrower’s Authorized Representative in the form attached hereto as Exhibit K-
2 as to the satisfaction of certain conditions precedent set forth in this Section 12(c) as 
required by the TIFIA Lender. 

(x) The Borrower shall have provided to the TIFIA Lender any material 
documents required to be delivered to the Borrower pursuant to the Project BANs 
Supplemental Indenture in connection with issuance of the Project BANs, including the 
certificates and legal opinions received by the Borrower under the Project BANs 
Supplemental Indenture in connection with issuance of the Project BANs. 
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Section 13. Representations and Warranties of Borrower.  The Borrower hereby 
represents and warrants that, as of the Effective Date and, as to each of the representations and 
warranties below other than those contained in Section 13(b) (Officer’s Authorization) and Section 
13(k) (Credit Ratings), as of each date on which any disbursement of the TIFIA Loan is requested 
or made: 

(a) Organization; Power and Authority.  The Borrower is a body politic and a 
political subdivision duly created and validly existing under the laws of the State, has full legal 
right, power and authority to enter into the Related Documents then in existence, to execute and 
deliver the TIFIA Bond, and to carry out and consummate all transactions contemplated hereby 
and thereby and has duly authorized the execution, delivery and performance of the Related 
Documents. 

(b) Officers’ Authorization.  As of the Effective Date, the officers of the 
Borrower executing (or that previously executed) the Related Documents, and any certifications 
or instruments related thereto, to which the Borrower is a party are (or were at the time of such 
execution) duly and properly in office and fully authorized to execute the same.   

(c) Due Execution; Enforceability.  Each of the Related Documents in effect as 
of any date on which this representation and warranty is made, and to which the Borrower is a 
party, has been duly authorized, executed and delivered by the Borrower and constitutes the legal, 
valid and binding agreement of the Borrower enforceable in accordance with its terms, except as 
such enforceability (i) may be limited by applicable bankruptcy, insolvency, reorganization, 
moratorium or similar laws affecting the rights of creditors generally, and (ii) is subject to general 
principles of equity (regardless of whether enforceability is considered in equity or at law). 

(d) Non-Contravention.  The execution and delivery of the Related Documents 
to which the Borrower is a party, the consummation of the transactions contemplated in the Related 
Documents and the fulfillment of or compliance with the terms and conditions of the Related 
Documents will not (i) conflict with the Borrower’s Organizational Documents, (ii) conflict in any 
material respect with, or constitute a violation, breach or default (whether immediately or after 
notice or the passage of time or both) by the Borrower of or under, any applicable law, 
administrative rule or regulation, any applicable court or administrative decree or order, or any 
indenture, mortgage, deed of trust, loan agreement, lease, contract or other agreement or 
instrument to which the Borrower is a party or by which it or its properties or assets are otherwise 
subject or bound, or (iii) result in the creation or imposition of any Lien, charge or encumbrance 
of any nature whatsoever upon any of the property or assets of the Borrower, other than the Liens 
granted pursuant to the TIFIA Loan Documents. 

(e) Consents and Approvals.  No consent or approval of any trustee, holder of 
any indebtedness of the Borrower or any other Person, and no consent, permission, authorization, 
order or license of, or filing or registration with, any Governmental Authority is necessary in 
connection with (i) the execution and delivery by the Borrower of the Related Documents, except 
as have been obtained or made and as are in full force and effect, or (ii) (A) the consummation of 
any transaction contemplated by the Related Documents or (B) the fulfillment of or compliance 
by the Borrower with the terms and conditions of the Related Documents, except as have been 
obtained or made and as are in full force and effect or as are ministerial in nature and can 
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reasonably be expected to be obtained or made in the ordinary course on commercially reasonable 
terms and conditions when needed. 

(f) Litigation.  As of the Effective Date, there is no action, suit, proceeding or, 
to the knowledge of the Borrower, any inquiry or investigation, in any case before or by any court 
or other Governmental Authority pending or, to the knowledge of the Borrower, threatened against 
or affecting the Project or the ability of the Borrower to execute, deliver and perform its obligations 
under the Related Documents.  As of the Effective Date and as of each other date on which the 
representations and warranties herein are made or confirmed, there is no action, suit, proceeding 
or, to the knowledge of the Borrower, any inquiry or investigation before or by any court or other 
Governmental Authority pending, or to the knowledge of the Borrower, threatened against or 
affecting the Project, the Borrower or the assets, properties or operations of the Borrower, that in 
any case could reasonably be expected to result in a Material Adverse Effect.  To the Borrower’s 
knowledge, there are no actions of the type described above pending, threatened against, or 
affecting any of the Principal Project Parties except for matters arising after the Effective Date that 
could not reasonably be expected to (i) result in a Material Adverse Effect or (ii) adversely affect 
the Borrower’s ability to receive Pledged Revenues in amounts sufficient to meet the financial 
projections contained in the Base Case Financial Model (or, as applicable, the most recent Revised 
Financial Model).  The Borrower is not in default (and no event has occurred and is continuing 
that, with the giving of notice or the passage of time or both, could constitute a default) with respect 
to any Governmental Approval, which default could reasonably be expected to result in a Material 
Adverse Effect. 

(g) Security Interests.  The Indenture Documents and Section 33.2-1920, as 
amended, Code of Virginia of 1950, establish, in favor of the Trustee for the benefit of the TIFIA 
Lender, the valid and binding Liens on the Trust Estate that they purport to create, irrespective of 
whether any Person has notice of the pledge and without the need for any physical delivery, 
recordation, filing, or further act.  Such Liens are in full force and effect and are not subordinate 
or junior to any other Liens in respect of the Trust Estate except for the Liens associated with 
Senior Obligations and Intermediate Lien Obligations, and not pari passu with any obligations 
other than the Subordinate Obligations.  The Borrower has duly and lawfully taken all actions 
required under this Agreement, the Indenture Documents, and applicable laws for the pledge of 
the Trust Estate pursuant to and in accordance with the Indenture Documents.  The Borrower is 
not in breach of any covenants set forth in Section 15(a) (Securing Liens) or in the Indenture 
Documents with respect to the matters described in such section or documents.  As of the Effective 
Date and as of each other date this representation and warranty is made, (i) all documents and 
instruments have been recorded or filed for record in such manner and in such places as are 
required by applicable law and all other action as is necessary or desirable has been taken to 
establish a legal, valid, binding, and enforceable Lien  on the Trust Estate in favor of the Trustee 
(for the benefit of the Secured Parties) to the extent contemplated by the Indenture Documents, 
and (ii) all taxes and filing fees that are due and payable in connection with the execution, delivery 
or recordation of any Indenture Documents or any instruments, certificates or financing statements 
in connection with the foregoing, have been paid.  Neither the attachment, perfection, validity, 
enforceability or priority of the security interest in the Trust Estate granted pursuant to the 
Indenture Documents is governed by Article 9 of the UCC. 
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(h) No Debarment.  The Borrower has fully complied with its verification 
obligations under 2 CFR § 180.320 and confirms that, to its knowledge, neither the Borrower nor 
any of its principals (as defined in 2 CFR § 180.995) is debarred, suspended or voluntarily excluded 
from participation in Federal Government contracts, procurement or non-procurement matters or 
delinquent on a Federal Government debt as more fully set forth in the certificate delivered 
pursuant to Section 12(a)(iv) (Conditions Precedent to Effectiveness).  Further, the Borrower has 
fully complied with 2 CFR Part 180, including Subpart C, in particular §§ 180.300 and 180.330, 
and with 2 CFR § 1200.332, with respect to VDOT in connection with the Principal Project 
Contracts.  The Borrower is not aware of any non-compliance by any of its contractors or 
subcontractors with the applicable requirements of 2 CFR Part 180. 

(i) Accuracy of Representations and Warranties.  The representations, 
warranties and certifications of the Borrower set forth in this Agreement and the other Related 
Documents are true, correct, and complete, except to the extent such representations and warranties 
expressly relate to an earlier date (in which case, such representations and warranties shall be true, 
correct, and complete as of such earlier date). 

(j) Transportation Improvement Program.  The Project has been included in (i) 
the metropolitan transportation improvement program adopted by the Hampton Roads 
Transportation Planning Organization, (ii) the State transportation plan, and (iii) the State 
transportation improvement program approved by the USDOT or its designated agency, in each 
case to the extent required by 23 U.S.C. §§ 134 and 135 and 23 U.S.C. § 602(a)(3), as applicable.  
The financial plan for each such program or plan reflects the costs of, and the sources of funding 
for, the Project. 

(k) Credit Ratings.  The TIFIA Bond and the Existing Indebtedness outstanding 
as of the Effective Date have received a public credit rating of not less than ‘A-’ or ‘A3’ (or such 
equivalents for short-term obligations) from at least two (2) Rating Agencies, and written evidence 
of each such public rating has been provided to the TIFIA Lender prior to the Effective Date, and 
neither public rating has been reduced, withdrawn or suspended as of the Effective Date. 

(l) No Defaults.  No Default or Event of Default, and no event of default 
(howsoever described or designated) of the Borrower under any Related Document has occurred 
and is continuing. 

(m) Governmental Approvals.  All Governmental Approvals required as of the 
Effective Date and any subsequent date on which this representation is made (or deemed made) 
for the undertaking and completion of the Project, and for the operation and management thereof, 
have been obtained or effected and are in full force and effect and there is no basis for, nor 
proceeding that is pending or threatened that could reasonably be expected to result in, the 
revocation of any such Governmental Approval. 

(n) Principal Project Contracts.  Each Principal Project Contract in effect as of 
any date on which this representation and warranty is made is in full force and effect and all 
conditions precedent to the obligations of the respective parties under each Principal Project 
Contract have been satisfied.  The Borrower has delivered to the TIFIA Lender a fully executed, 
complete, and correct copy of each such Principal Project Contract and each Additional Project 
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Contract required to be delivered to, or requested by, the TIFIA Lender pursuant to Section 15(b) 
(Copies of Documents) (including, in each case, all exhibits, schedules and other attachments) that 
is in effect, including any amendments or modifications thereto and any related Credit Facilities 
or side letters.  No event has occurred that gives the Borrower (as applicable) or, to the Borrower’s 
knowledge, any Principal Project Party, the right to terminate any Principal Project Contract.  The 
Borrower is not in breach of, or in default under, any Principal Project Contract (as applicable), 
and, to the knowledge of the Borrower, no Principal Project Party is in breach of, or in default 
under, any material term of any Principal Project Contract (as applicable). 

(o) Information.  The information furnished by the Borrower to the TIFIA 
Lender, when taken as a whole, does not contain any untrue statement of a material fact or omit to 
state any material fact necessary to make the statements contained therein not misleading as of the 
date made or furnished; provided that no representation or warranty is made with regard to 
projections or other forward-looking statements provided by or on behalf of the Borrower 
(including the Base Case Financial Model, any Revised Financial Model, and the assumptions 
therein) except that the assumptions in the Base Case Financial Model and any Revised Financial 
Model were reasonable in all material respects when made. 

(p) OFAC; Anti-Corruption Laws. 

(i) None of the Borrower nor, to the knowledge of the Borrower, any 
Principal Project Party is a Sanctioned Person. 

(ii) None of the Borrower nor, to the knowledge of the Borrower, any 
Principal Project Party is in violation of or, since the date that is five (5) years prior to the 
Effective Date, has violated:  (A) any applicable Anti-Money Laundering Laws; (B) any 
applicable Sanctions; (C) any applicable Anti-Corruption Laws; or (D) any applicable anti-
drug trafficking or anti-terrorism laws, civil or criminal; or 

(iii) There are no pending or, to the knowledge of the Borrower, 
threatened claims or investigations by any Governmental Authority against, or any internal 
investigations conducted by, the Borrower or, to the knowledge of the Borrower, any 
Principal Project Party, with respect to any possible or alleged violations of any applicable 
Sanctions, Anti-Money Laundering Laws, Anti-Corruption Laws, or any applicable anti-
drug trafficking or anti-terrorism laws. 

(iv) No use of proceeds of the TIFIA Loan or other transaction 
contemplated by this Agreement or any other Related Document will violate any applicable 
Sanctions, Anti-Money Laundering Laws, or Anti-Corruption Laws, or any applicable anti-
drug trafficking or anti-terrorism laws. 

(q) Trust Estate.  The TIFIA Debt Service payments are limited obligations of 
the Borrower, secured solely by the Trust Estate pledged under the Indenture, which is funded 
solely from the HRTAC Revenues paid by the State to the Borrower pursuant to the HRTAC Act.  
The obligation of the Borrower to make TIFIA Debt Service payments does not constitute an 
indebtedness of the State or any political subdivision thereof other than the Borrower within the 
meaning or application of any constitutional provision or limitation.  The obligation of the 
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Borrower to make TIFIA Debt Service payments does not constitute a pledge of the faith, credit 
or taxing power of the State or any political subdivision thereof within the meaning or application 
of any constitutional provision or limitation.  The Borrower has no taxing power. 

(r) Compliance with Law.  The Borrower is in compliance in all material 
respects with, and has conducted (or caused to be conducted) its business and government 
functions and the business and operations of the Project in compliance in all material respects with, 
all applicable laws (other than Environmental Laws, which are addressed in Section 13(s) 
(Environmental Matters)), including those set forth on Exhibit E, to the extent applicable.  To the 
Borrower’s knowledge, each Principal Project Party is, and has caused its respective contractors 
and subcontractors to be, in compliance in all material respects with all applicable laws, including 
those set forth on Exhibit E, to the extent applicable.  No notices of violation of any applicable 
law have been issued, entered or received by the Borrower (as applicable) or, to the Borrower’s 
knowledge and solely in respect of the Project or any Principal Project Contract, any Principal 
Project Party, other than, in each case, notices of violations that are immaterial. 

(s) Environmental Matters.  To the Borrower’s knowledge, each Principal 
Project Party is in compliance with all laws applicable to the Project relating to (i) air emissions, 
(ii) discharges to surface water or ground water, (iii) noise emissions, (iv) solid or liquid waste 
disposal, (v) the use, generation, storage, transportation or disposal of toxic or hazardous 
substances or wastes, (vi) biological resources (such as threatened and endangered species), and 
(vii) other environmental, health or safety matters, including all laws applicable to the Project 
referenced in the notice “Federal Environmental Statutes, Regulations, and Executive Orders 
Applicable to the Development and Review of Transportation Infrastructure Projects,” 79 Fed. 
Reg. 22756 (April 23, 2014) (or any successor Federal Register notice of similar import), which 
document is available at http://www.transportation.gov/policy/transportation-
policy/environment/laws (“Environmental Laws”).  All Governmental Approvals for the Project 
relating to Environmental Laws have been, or, when required, will be, obtained and are (or, as 
applicable, will be) in full force and effect.  The Borrower is not aware of any written 
communication or notice, whether from a Governmental Authority, employee, citizens group, or 
any other Person, that alleges that a Principal Project Party is not in full compliance with all 
Environmental Laws and Governmental Approvals relating thereto in connection with the Project 
and, to the Borrower’s knowledge, there are no circumstances that may prevent or interfere with 
full compliance in the future by a Principal Project Party with any such Environmental Law or 
Governmental Approval.  The Borrower has provided to the TIFIA Lender all material 
assessments, reports, results of investigations or audits, and other material information in the 
possession of or reasonably available to the Borrower regarding the Project’s compliance with (A) 
Environmental Laws, and (B) Governmental Approvals relating to Environmental Laws that are 
required for the Project. 

(t) Sufficient Rights and Utilities.  VDOT, as the State entity responsible for 
building, maintaining, and operating the interstate, primary, and secondary state highway systems 
in the State, possesses either valid legal and beneficial title to, leasehold title in, or other valid legal 
rights with respect to the real property relating to the Project, in each case as is necessary and 
sufficient for the construction, operation, maintenance and repair of the Project.  The Principal 
Project Contracts then in effect and the Governmental Approvals that have been obtained and are 
then in full force and effect create rights in VDOT sufficient to enable VDOT to own, construct, 
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operate, maintain and repair the Project and to perform its obligations under the Principal Project 
Contracts to which it is a party.  All utility services, means of transportation, facilities and other 
materials necessary for the construction and operation of the Project (including, as necessary, gas, 
electrical, water and sewage services and facilities) are, or will be when needed, available to the 
Project and arrangements in respect thereof have been made on commercially reasonable terms. 

(u) Insurance.  To the best of Borrower’s knowledge and after due inquiry, 
VDOT is in compliance with all insurance obligations under, and maintains, or causes to be 
maintained, at all times and with responsible insurers, all insurance as required by, each of the 
Principal Project Contracts. 

(v) Title.  The Borrower has valid legal and beneficial title to, or a valid 
leasehold interest in, the personal property and other assets and revenues thereof (including the 
Pledged Revenues and the Trust Estate) on which it purports to grant Liens pursuant to the 
Indenture Documents, in each case free and clear of any Lien of any kind, except for Liens on the 
Senior Obligations and Intermediate Lien Obligations. 

(w) No Liens.  Except for the Liens in favor of the Senior Obligations and 
Intermediate Lien Obligations, the Borrower has not created, and is not under any obligation to 
create, and has not entered into any transaction or agreement that would result in the imposition 
of, any Lien on the Trust Estate, the Project, the Pledged Revenues, or the properties or assets in 
relation to the Project. 

(x) Intellectual Property.  To the Borrower’s knowledge, VDOT owns, or has 
adequate licenses or other valid rights to use, all patents, trademarks, service marks, trade names, 
copyrights, franchises, formulas, licenses and other rights with respect thereto and has obtained 
assignment of all licenses and other rights of whatsoever nature, in each case necessary for the 
Project and the operation of its business.  To the Borrower’s knowledge, there exists no conflict 
with the rights or title of any third party with respect to the intellectual property described in the 
preceding sentence.  Excluding the use of commercially available “off-the-shelf” software, to the 
Borrower’s knowledge, no product, process, method, substance, part or other material produced 
or employed or presently contemplated to be produced by or employed by the Project infringes or 
will infringe any patent, trademark, service mark, trade name, copyright, franchise, formula, 
license or other intellectual property right of any third party. 

(y) Investment Company Act.  The Borrower is not, and after applying the 
proceeds of the TIFIA Loan will not be, required to register as an “investment company” within 
the meaning of the Investment Company Act of 1940, as amended, and is not “controlled” by a 
company required to register as an “investment company” under the Investment Company Act of 
1940, as amended. 

(z) Financial Statements.  Each income statement, balance sheet, and statement 
of operations and cash flows (collectively, “Financial Statements”) delivered to the TIFIA Lender 
pursuant to Section 21(d) (Financial Statements) has been prepared in accordance with GASB and 
presents fairly, in all material respects, the financial condition of the Borrower as of the respective 
dates of the balance sheets included therein and the results of operations of the Borrower for the 
respective periods covered by the statements of income included therein.  Except as reflected in 
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such Financial Statements, there are no liabilities or obligations of the Borrower of any nature 
whatsoever for the period to which such Financial Statements relate that are required to be 
disclosed in accordance with GASB. 

(aa) Taxes.  The Borrower is not required to file tax returns with any 
Governmental Authority. 

(bb) ERISA.  Neither the Borrower nor any ERISA Affiliate maintains or 
otherwise has any liability in respect of any plan or other arrangement that is subject to ERISA or 
Section 412 of the Tax Code. 

(cc) Sufficient Funds.  The aggregate of (i) all funds that are undrawn but fully 
and completely committed under the Indenture Documents, this Agreement, and the Toll TIFIA 
Loan and (ii) all funds available under any other unused funding that is committed and available, 
will be sufficient to pay all Total Project Costs necessary to achieve Substantial Completion in 
accordance with the Construction Schedule (and in any event on or prior to the Projected 
Substantial Completion Date). 

(dd) Sovereign Immunity.  The Borrower has no immunity from the jurisdiction 
of any court of competent jurisdiction or from any legal process therein which could be asserted 
in any breach of contract action to enforce the obligations of the Borrower under any of the Related 
Documents to which it is a party or the transactions contemplated hereby or thereby, including the 
obligations of the Borrower hereunder and thereunder. 

(ee) Patriot Act.  The Borrower is not required to establish an anti-money 
laundering compliance program pursuant to the Patriot Act. 

(ff) Compliance with Federal Requirements.  With respect to the Project, the 
Borrower and VDOT have complied with all applicable requirements of NEPA, the Uniform 
Relocation Assistance and Real Property Acquisition Policies Act of 1970 (42 U.S.C. § 4601 et 
seq.), and Title VI of the Civil Rights Act of 1964 (42 U.S.C. § 2000d et seq.). 

(gg) Borrower’s Reliance on VDOT’s Certificate.  To assist with the Borrower’s 
compliance under this Section 13, the Borrower may rely on a certificate of an authorized 
representative of VDOT as to VDOT’s compliance with the applicable representations and 
warranties required herein.  

Section 14. Representations and Warranties of TIFIA Lender.  The TIFIA Lender 
hereby makes the following representations and warranties as of the Effective Date: 

(a) Power and Authority.  The TIFIA Lender has all requisite power and 
authority to make the TIFIA Loan and to perform all transactions contemplated by the Related 
Documents to which it is a party. 

(b) Due Execution; Enforceability.  The Related Documents to which it is a 
party have been duly authorized, executed and delivered by the TIFIA Lender, and are legally 
valid and binding agreements of the TIFIA Lender, enforceable in accordance with their terms. 
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(c) Officers’ Authorization.  The officers of the TIFIA Lender executing each 
of the Related Documents to which the TIFIA Lender is a party are duly and properly in office and 
fully authorized to execute the same on behalf of the TIFIA Lender. 

Section 15. Affirmative Covenants.  The Borrower covenants and agrees as follows 
until the date the TIFIA Bond and the obligations of the Borrower under this Agreement (other 
than contingent indemnity obligations) are irrevocably paid in full in cash and the TIFIA Lender 
no longer has any commitment to make disbursements to the Borrower, unless the TIFIA Lender 
waives compliance in writing: 

(a) Securing Liens.  The Borrower shall at any and all times, so far as it may be 
authorized by law, pass, make, do, execute, acknowledge and deliver, all and every such further 
resolutions, acts, deeds, conveyances, assignments, transfers and assurances as may be necessary 
or desirable in connection with assuring, conveying, granting, assigning, securing and confirming 
the Liens in and to the Trust Estate (whether now existing or hereafter arising) granted to the 
Trustee for the benefit of the TIFIA Lender pursuant to the Indenture Documents, or intended so 
to be granted pursuant to the Indenture Documents, or which the Borrower may become bound to 
grant, and the Borrower shall at all times maintain the Trust Estate free and clear of any pledge, 
Lien, charge or encumbrance thereon or with respect thereto that has priority over, or equal rank 
with, the Liens created by the Indenture Documents, other than as permitted by this Agreement, 
and all organizational, regulatory or other necessary action on the part of the Borrower to that end 
shall be duly and validly taken at all times.  The Borrower shall at all times, to the extent permitted 
by law, defend, preserve and protect the Liens on the Trust Estate granted pursuant to the Indenture 
Documents and all the rights of the Trustee for the benefit of the TIFIA Lender under the Indenture 
Documents against all claims and demands of all Persons whomsoever, subject to the Liens 
securing the Senior Obligations and Intermediate Lien Obligations. 

(b) Copies of Documents.   

(i) The Borrower shall furnish to the TIFIA Lender a copy of any draft 
documents and final offering documents (including any Indenture Documents) and cash 
flow projections prepared in connection with the incurrence of any Permitted Debt 
(including the Project BANs) or other indebtedness subject to approval by the TIFIA 
Lender pursuant to Section 16(a) (Indebtedness), in each case prior to the incurrence of any 
such Permitted Debt or such other indebtedness, as well as copies of any continuing 
disclosure documents, prepared by or on behalf of the Borrower in connection with the 
incurrence of such Permitted Debt or such other indebtedness, in each case promptly 
following the preparation or filing thereof.  Except as otherwise agreed by the TIFIA 
Lender in writing, the Borrower will provide to the TIFIA Lender (i) copies of the then 
current draft documents relating to the incurrence of Permitted Debt (other than equipment 
leases and trade accounts included in such definition) at least thirty (30) days prior to the 
effective date thereof and (ii) copies of fully executed or final versions of such 
documentation within ten (10) days following execution or completion thereof. 

(ii) The Borrower shall provide to the TIFIA Lender, promptly after the 
sending or receipt thereof, copies of (A) final ratings presentations sent to, and any notices, 
reports or other written materials (other than those that are ministerial in nature) received 
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from, any Rating Agency that has provided, or is being requested to provide, a rating with 
respect to the Project or any indebtedness of the Borrower that is or will be secured by or 
paid from the Trust Estate or any portion thereof, including the Pledged Revenues, (B) all 
notices and other written communications received by the Borrower from the Trustee or 
any Bondholder, (C) all reports, notices and other written materials required to be sent to 
the Trustee or any Bondholder under the Indenture Documents, and (D) all notices 
delivered by or to the Borrower relating to any of the Principal Project Contracts; unless, 
in each case, the TIFIA Lender notifies the Borrower in writing that any such reports, 
notices and/or other written materials no longer need to be provided. 

(iii) The Borrower shall provide written notice to the TIFIA Lender of 
the Borrower’s intent to enter into (or approve VDOT’s entry into) a Principal Project 
Contract or an Additional Project Contract.  If the TIFIA Lender requests a copy of any 
Additional Project Contract that is not subject to approval by the TIFIA Lender, the 
Borrower shall provide a copy of the final or near final draft of such Additional Project 
Contract, together with any related contracts, side letters or other understandings, prior to 
the execution thereof (provided such request is made prior to the execution of such 
contract). The Borrower shall provide to the TIFIA Lender an executed version of each 
Principal Project Contract, each Additional Project Contract that is subject to TIFIA Lender 
consent, and, if requested by the TIFIA Lender, each Additional Project Contract that is 
not subject to TIFIA Lender consent, in each case together with any related contracts, side 
letters or other understandings, promptly following the full execution thereof.  Copies of 
drafts of the foregoing may be provided by email notice and a link to the proposed board 
of directors’ agenda items. 

(c) Use of Proceeds.  The Borrower shall use the proceeds of the TIFIA Loan 
for purposes permitted by applicable law and as otherwise permitted under this Agreement and the 
other Related Documents. 

(d) Debarment and Suspension Requirements.  The Borrower shall comply with 
2 CFR Part 180, including Subpart C, in particular §§ 180.300 and 180.320, and with 2 CFR § 
1200.332. 

(e) Compliance with Principal Project Contracts.  The Borrower shall ensure 
that VDOT complies in all material respects with its obligations under each Principal Project 
Contract and pursues all available remedies pursuant thereto to ensure VDOT’s continued 
compliance therewith, including: 

(i) Achievement of Substantial Completion of the Project in accordance 
with the respective Construction Schedule; 

(ii) VDOT’s and each Construction Contractor’s compliance with 2 
CFR Part 180, including Subpart C, in particular §§ 180.300 and 180.320, and with 2 CFR 
§ 1200.332; 

(iii) VDOT’s operation and maintenance of the Project and enforcement 
of all Tolling Systems Contracts to which it is a party; 
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(iv) VDOT’s maintenance and compliance with all Government 
Approvals necessary for the development, construction, operation, and maintenance of the 
Project; and 

(v) each Construction Contractor’s maintenance of all performance 
security instruments and insurance coverages and amounts required by the applicable 
Principal Project Contract. 

(f) Notice. 

(i) The Borrower shall, within five (5) Business Days after the 
Borrower learns of the occurrence, give the TIFIA Lender notice of any of the following 
events or receipt of any of the following notices, as applicable, setting forth details of such 
event, and including any relevant and significant documentation: 

(A) Substantial Completion:  the occurrence of Substantial 
Completion, such notice to be provided in the form set forth in Exhibit L; 

(B) Defaults; Events of Default:  the occurrence of any Default 
or Event of Default; 

(C) Litigation:  (1) the filing of any litigation, suit or action, or 
the commencement of any proceeding, against the Borrower before any arbitrator, 
Governmental Authority, alternative dispute resolution body, or other neutral third-
party, or the receipt by the Borrower in writing of any threat of litigation, suit, 
action, or proceeding, or of any written claim against the Borrower or VDOT with 
respect to the Project that, in each case, could reasonably be expected to have a 
Material Adverse Effect, and any material changes in the status of such litigation, 
suit, action or claim, and (2) any judgments against the Borrower with award 
amounts in excess of $5,000,000 (inflated annually by CPI), either individually or 
in the aggregate; 

(D) Delayed Governmental Approvals:  any failure to receive or 
delay in receiving any Governmental Approval or making any required filing, 
notice, recordation or other demonstration to or with a Governmental Authority, in 
each case to the extent such failure or delay will or could reasonably be expected 
to result in a delay to any major milestone date (including the Projected Substantial 
Completion Date) set forth in the Construction Schedule, together with a written 
explanation of the reasons for such failure or delay and the Borrower’s plans to 
remedy or mitigate the effects of such failure or delay; 

(E) Environmental Notices: any notice of material violation 
under any Environmental Law related to the Project or any material changes to the 
NEPA Determination; 

(F) Amendments: except as otherwise agreed by the TIFIA 
Lender in writing, copies of (1) any proposed amendments to any Principal Project 
Contract or other Related Document at least thirty (30) days prior to the effective 
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date thereof and (2) fully executed amendments within ten (10) days following 
execution thereof; 

(G) Principal Project Contract Defaults:  any material breach or 
default or event of default on the part of the Borrower, VDOT, or any other party 
under any Principal Project Contract or any Additional Project Contract; 

(H) Compensation Event; Compensable Maintenance Events; 
Contractor Acts:  the occurrence of any event that the Borrower has determined 
constitutes, or would reasonably be expected to determine to constitute, a 
Compensation Event, Compensable Maintenance Event, or Contractor Act under 
(and each as defined in) the MTA, a copy of any Compensation Event Notice (as 
defined in the MTA) or notice of a Compensable Maintenance Event or Contractor 
Act delivered by the Borrower under the MTA and any material written response 
from VDOT to such Compensation Event Notice or notice of either aa 
Compensable Maintenance Event or a Contractor Act; 

(I) Uncontrollable Force:  the occurrence of any Uncontrollable 
Force that could reasonably be expected to result in a Material Adverse Effect; 

(J) Project Changes:  any (1) change to the Total Project Costs 
forecasts in excess of five percent (5%) of total forecasted Total Project Costs, 
together (in the case of increased costs) with a written description of the committed 
funding sources available to the Borrower to pay for such increased Total Project 
Costs, (2) proposed change to the Projected Substantial Completion Date, together 
with an explanation of the reasons for such proposed adjustment, and (3) material 
change to the Construction Schedule, together with a proposed revised 
Construction Schedule; 

(K) Ratings Changes:  any change in the rating assigned to any 
Bonds by any Rating Agency that has provided a public rating on such 
indebtedness, the Borrower, or the Pledged Revenues; 

(L) 2 CFR Notices:  (1) that any of the information set forth in 
the certificate provided pursuant to Section 12(a)(iv) (Conditions Precedent to 
Effectiveness) was incorrect at the time the certificate was delivered or there has 
been a change in status of the Borrower or any of its principals with respect to the 
criteria set forth in 2 CFR § 180.335; (2) any other notification required pursuant 
to 2 CFR § 180.350; and (3) any violation of Federal criminal law involving fraud, 
bribery, or gratuity violations potentially affecting the TIFIA Loan as described in 
2 CFR § 200.113, and the Borrower shall require VDOT, the Construction 
Contractors, and each of their subcontractors for the Project to provide it notice of 
any such violation; 

(M) Appropriations: if the appropriation of the HRTF Revenues 
to the HRTF (1) was not included in each biennial budget or any supplemental 
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budget that is presented to the General Assembly, and/or (2) if the General 
Assembly failed to appropriate for the next State fiscal biennium;  

(N) Material Events:  the filing of (together with a copy of) any 
notice to the Municipal Securities Rulemaking Board of any of the events described 
in clause (b)(5)(i)(C) of Rule 15c2-12 of the U.S. Securities and Exchange 
Commission (or any similar rule); and 

(O) Other Adverse Events:  the occurrence of any other event or 
condition, including any notice of breach from a contract counterparty, that could 
reasonably be expected to result in a Material Adverse Effect. 

(ii) The Borrower shall provide the TIFIA Lender with any further 
information reasonably requested by the TIFIA Lender from time to time concerning the 
matters described in Section 15(f)(i) (Notice). 

(g) Remedial Action.  Within thirty (30) calendar days after the Borrower learns 
of the occurrence of an event specified in Section 15(f)(i) (Notice) (other than in Section 
15(f)(i)(A) (Substantial Completion), (Section 15(f)(i)(F) (Amendments), or Section 15(f)(i)(K) 
(Ratings Changes) (in the case of a ratings upgrade)), the Borrower’s Authorized Representative 
shall provide a statement to the TIFIA Lender setting forth the actions the Borrower proposes to 
take with respect thereto. 

(h) Maintain Legal Structure.  The Borrower shall maintain its existence as a 
body politic and a political subdivision under the laws of the State.  The Borrower shall at all times 
do or cause to be done all things necessary to obtain, preserve, renew, extend and keep in full force 
and effect the Governmental Approvals and any other rights, licenses, franchises, and 
authorizations material to the conduct of its business. 

(i) Annual Rating.  The Borrower shall, commencing in [2022], no later than 
the last Business Day of June of each year during the term of the TIFIA Bond, at no cost to the 
TIFIA Lender, provide to the TIFIA Lender a public rating on the TIFIA Bond and any other 
Bonds outstanding by a Rating Agency, together with the rating report or letter delivered by such 
Rating Agency in connection with each such rating, if any, in each case prepared no earlier than 
June 1 of such year. 

(j) Project Funds; Permitted Investments. 

(i) The Borrower shall fund the TIFIA Debt Service Reserve Fund in 
an amount equal to the TIFIA Debt Service Reserve Required Balance by no later than the 
date that is the later of (A) the Substantial Completion Date and (B) the date the final 
disbursement of the TIFIA Loan.  Thereafter, the Borrower shall maintain the TIFIA Debt 
Service Reserve Fund in an amount equal to the TIFIA Debt Service Reserve Required 
Balance.  To the extent that a Debt Service Reserve Fund is established at any lien level 
with respect to any other Series (as defined in the Indenture) of Bonds, the Borrower shall 
maintain such Debt Service Reserve Fund in an amount equal to the relevant Debt Service 
Reserve Requirement in accordance with the provisions of this Agreement and the 
applicable Indenture Documents.  Amounts in any Debt Service Reserve Fund shall be 



 57 
1633166.01-WASSR01A - MSW 

made available to ensure the timely payment of the principal, interest, and premium, if any, 
on the Bonds to which it relates.   

(ii) To the extent not provided in Section 15(j)(i) (Project Funds; 
Permitted Investments), the Borrower shall cause the other Reserve Accounts to be funded 
in such amounts and under such conditions as are required by this Agreement and the 
Indenture Documents. 

(iii) Amounts on deposit in the Project Funds shall be held uninvested or 
invested in Permitted Investments.  Permitted Investments must mature or be redeemable 
at the election of the holder as follows:  (A) with respect to Permitted Investments 
maintained in the TIFIA Debt Service Reserve Fund, not later than the next Semi-Annual 
Payment Date, (B) with respect to Permitted Investments maintained in the TIFIA Debt 
Service Fund or in any debt service account in respect of Senior Obligations corresponding 
to amounts needed for the payment of interest, not later than the next Semi-Annual 
Payment Date, (C) with respect to Permitted Investments maintained in the TIFIA Debt 
Service Fund or in any debt service account for Senior Obligations corresponding to 
amounts needed for the repayment of principal, the next Payment Date for repayment of 
principal in respect of such debt, and (D) with respect to any other Project Funds, on or 
prior to the date on which the funds invested in such Permitted Investments are reasonably 
expected to be needed for any payment from the applicable Project Fund.  The Borrower 
shall, promptly but in any event within five (5) days, liquidate any investment that was, but 
no longer is, a Permitted Investment and shall invest the proceeds of such investment solely 
into one or more Permitted Investments. 

(iv) The Borrower may replace all or a portion of the required balance 
of any Reserve Account, in accordance with the terms of the applicable Indenture 
Documents, with an Acceptable Letter of Credit provided by a financial institution with an 
Acceptable Credit Rating.  If at any time an issuer of an Acceptable Letter of Credit 
securing a Reserve Account ceases to be a Qualified Issuer, the Borrower shall cause such 
letter of credit to be replaced by a new Acceptable Letter of Credit within ten (10) calendar 
days of the date on which the current issuer ceased to be a Qualified Issuer, or the Trustee 
shall be permitted to immediately draw the full amount of such letter of credit and deposit 
the proceeds of such drawing into the applicable Reserve Account.  Any new Acceptable 
Letter of Credit shall have the same terms and conditions (including expiration date and 
face amount) as the letter of credit being replaced, or such other terms and conditions as 
may be satisfactory to the TIFIA Lender.  If any letter of credit securing a Reserve Account 
is scheduled to expire prior to the Final Maturity Date, the Borrower shall replace such 
letter of credit with a new Acceptable Letter of Credit at least ten (10) Business Days prior 
to the stated expiry date of the existing letter of credit and such new Acceptable Letter of 
Credit shall be in an amount equal to at least the amount of expiring letter of credit.  If the 
Borrower fails to provide such new Acceptable Letter of Credit by the date required above, 
the Trustee shall (and the TIFIA Lender shall have the right to direct the Trustee to) 
immediately draw the full undrawn amount of the existing letter of credit and deposit the 
proceeds of such drawing into the applicable Reserve Account. 
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(k) Material Obligations; Liens.  The Borrower shall pay its material 
obligations promptly and in accordance with their terms and pay and discharge promptly all taxes, 
assessments, and governmental charges or levies imposed upon it or upon the Trust Estate or any 
portion thereof, including the Pledged Revenues, or the Borrower’s other income or profits or in 
respect of its property, before the same shall become delinquent or in default, as well as all lawful 
and material claims for labor, materials and supplies or other claims which, if unpaid might give 
rise to a Lien upon such the Project or any other portion of the Toll Roads System or on the Trust 
Estate or any portion thereof, including the Pledged Revenues; provided, however, that such 
payment and discharge shall not be required with respect to any such tax, assessment, charge, levy, 
claim or Lien so long as the validity or amount thereof shall be contested by the Borrower in good 
faith by appropriate proceedings and so long as the Borrower shall have set aside adequate reserves 
with respect thereto in accordance with and to the extent required by GASB, applied on a consistent 
basis. 

(l) HRTF Transfers. For so long as the Toll TIFIA Loan remains outstanding, 
the Borrower shall make the transfers described below from the General Fund: 

(i) By no later than the Debt Service Payment Commencement Date (as 
defined in the Toll TIFIA Loan Agreement), the Borrower shall transfer HRTF Revenues 
in the amount of $[______] to the Toll Indenture Trustee for deposit to TIFIA Loan Reserve 
Account established under the Toll Indenture. 

(ii) By no later than the Debt Service Payment Commencement Date (as 
defined in the Toll TIFIA Loan Agreement), the Borrower shall transfer HRTF Revenues 
in the amount of $10,000,000 to the Toll Indenture Trustee for deposit to the Toll Revenue 
Stabilization Fund. 

(iii) On or before each July 15, beginning from [___], the Borrower shall 
transfer HRTF Revenues to the Toll Indenture Trustee for deposit to the Toll Revenue 
Stabilization Fund in an amount equal the difference, if any, between $10,000,000 and the 
amount on deposit in the Toll Revenue Stabilization Fund as of such date. 

(iv) By no later than the later of (A) the Substantial Completion Date 
and (B) the date of the initial disbursement of the Toll TIFIA Loan under the Toll TIFIA 
Loan Agreement, the Borrower shall transfer HRTF Revenues in the amount of $[______] 
to the Toll Indenture Trustee for deposit to Major Maintenance and Renewal Fund 
established under the Toll Indenture. 

(v) On or before each July 15 while the Toll TIFIA Loan remains 
outstanding the Borrower shall transfer HRTF Revenues to the Toll Indenture Trustee for 
deposit to the Major Maintenance and Renewal Fund established under the Toll Indenture 
in an amount equal the difference, if any, between Major Maintenance and Renewal Fund 
Required Amount (as defined in the Toll TIFIA Loan Agreement) and the amount on 
deposit in the Major Maintenance and Renewal Fund as of such date; provided, that 
cumulative amount of HRTF Transfers made pursuant to this Section 15(l)(v) shall not 
exceed the MMRF HRTF Cumulative Transfer Cap. 
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(m) Hedging. 

(i) As a condition to the issuance of any Senior Obligations or 
Intermediate Lien Obligations that bear interest at a Variable Interest Rate, the Borrower 
shall enter into a Qualified Hedge with respect to such Senior Obligations or Intermediate 
Lien Obligations and shall maintain such Qualified Hedge in place until the earlier to occur 
of (i) the maturity date of any such Senior Obligations or Intermediate Lien Obligations 
and (ii) the Final Maturity Date.  Each Qualified Hedge must have an aggregate stated 
notional amount of not less than (A) during the Construction Period, at least ninety percent 
(90%) and not more than one hundred ten percent (110%) of the aggregate principal 
amount of the Variable Interest Rate Obligations projected to be outstanding during such 
time period and (B) at all other times, at least ninety-eight percent (98%) and not more than 
one hundred two percent (102%) of the aggregate principal amount of the Variable Interest 
Rate Obligations projected to be outstanding until the maturity of such Variable Interest 
Rate Obligations.  Any such Qualified Hedge shall have a payment profile that is 
reasonably consistent with the expected draw and repayment schedule of the applicable 
Variable Interest Rate Obligations subject to such Qualified Hedge.  Such Qualified Hedge 
shall have a stated maturity or termination date not earlier than the earlier to occur of (x) 
the Final Maturity Date and (y) the final maturity date of the Variable Interest Rate 
Obligations subject to such Qualified Hedge. 

(ii) Each Qualified Hedge shall provide for a fixed interest rate resulting 
in fixed payment amounts payable by the Borrower to the Qualified Hedge Provider.  The 
Borrower’s obligations to pay Hedging Obligations and Hedging Termination Obligations 
shall be from the sources and in the priority specified in the Indenture Documents.  The 
Borrower shall ensure that, as of the day following the termination date of any Qualified 
Hedge that for any reason terminates before the final maturity date of the Variable Interest 
Rate Obligations subject to such Qualified Hedge, (A) a Subsequent Qualified Hedge (as 
defined below) is in full force and effect or (B) the Variable Interest Rate Obligations have 
been converted to a fixed rate, in each case in accordance with this Agreement and the 
Indenture Documents. 

(iii) Any Hedging Transaction entered into subsequent to the initial 
Qualified Hedge (a “Subsequent Qualified Hedge”) shall (A) be a Qualified Hedge, (B) 
commence no later than the termination date of the Qualified Hedge that is terminating and 
(C) terminate no earlier than the earlier to occur of (1) the Final Maturity Date and (2) the 
final maturity date of the Variable Interest Rate Obligations subject to such Subsequent 
Qualified Hedge. 

(iv) The Borrower shall not commence seeking any bids from any 
Qualified Hedge Provider for a Subsequent Qualified Hedge unless, at least thirty (30) days 
prior thereto, the Borrower has delivered to the TIFIA Lender evidence satisfactory to the 
TIFIA Lender and certified by the Borrower’s Authorized Representative that the process 
to be utilized by the Borrower for selecting such Subsequent Qualified Hedge is a 
competitive process designed to obtain a fair market price and to avoid conflicts of interest.  
At the time the Subsequent Qualified Hedge is priced, the Borrower shall provide to the 
TIFIA Lender a certificate from a qualified third party acceptable to the TIFIA Lender to 
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the effect that either the underlying fixed rate or the price of acquiring such Subsequent 
Qualified Hedge is a fair price based on the interest rate market at the time such Qualified 
Hedge is priced. 

(v) The Trustee shall be granted a security interest in each Qualified 
Hedge and payments due under each Qualified Hedge in order to secure the Borrower’s 
obligations under the TIFIA Loan Documents.  The Hedging Agreements shall provide 
that all payments due thereunder to the Borrower shall be made directly to the Trustee for 
deposit and disbursement in accordance with the Indenture Documents. 

(vi) The Borrower shall neither terminate (other than Permitted Hedging 
Terminations), transfer, nor consent to any transfer (other than to a Qualified Hedge 
Provider) of any existing Qualified Hedge without the TIFIA Lender’s prior written 
consent as long as the Borrower is required to maintain a Qualified Hedge pursuant to this 
Agreement. 

(vii) If at any time a Hedging Bank no longer satisfies the requirements 
for a Qualified Hedge Provider, the Borrower shall, within thirty (30) days (or such lesser 
number of days required by the applicable Hedging Agreement, including any credit 
support annex thereto) of the date on which such Hedging Bank failed to qualify as a 
Qualified Hedge Provider, either (A) cash collateralize the mark-to-market value of the 
Hedging Termination Obligations (in accordance with the credit support annex or similar 
requirements of the applicable Hedging Agreement) or provide a guarantee for such 
amount from an entity with an Acceptable Credit Rating, or (B) cause such disqualified 
Hedging Bank to be replaced by a Qualified Hedge Provider, whether by means of a 
transfer of the disqualified Hedging Bank’s Hedging Agreement to a Qualified Hedge 
Provider or by means of a termination of such disqualified Hedging Bank’s Hedging 
Agreement and replacement thereof by a Hedging Agreement with a Qualified Hedge 
Provider on terms and conditions that satisfy the requirements of this Section 15(m) 
(Hedging); provided that if the disqualified Hedging Bank’s highest credit rating from any 
Rating Agency is less than ‘A-’, ‘A3’ or the equivalent, clause (A) shall not apply and the 
Borrower shall be required to cause such disqualified Hedging Bank to be replaced by a 
Qualified Hedge Provider pursuant to clause (B). 

(n) SAM Registration.  The Borrower shall (i) maintain its active registration 
status with the federal System for Award Management (www.SAM.gov) (or any successor system 
or registry) and (ii) within sixty (60) days prior to each anniversary of the Effective Date, provide 
to the TIFIA Lender evidence of such active registration status with no active exclusions reflected 
in such registration, in each case until the Final Maturity Date or to such earlier date as all amounts 
due or to become due to the TIFIA Lender hereunder have been irrevocably paid in full in cash. 

(o) Immunity.  The Borrower agrees that it will not assert any immunity (and 
hereby confirms that it has no such immunity) it may have as a governmental entity from lawsuits, 
other actions and claims, and any judgments with respect to the enforcement of any of the 
contractual obligations of the Borrower under this Agreement or any other TIFIA Loan Document. 
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(p) Patriot Act.  If the anti-money laundering compliance program provisions 
of the Patriot Act become applicable to the Borrower, then the Borrower will provide written notice 
to the TIFIA Lender of the same and will promptly establish an anti-money laundering compliance 
program that complies with all requirements of the Patriot Act. 

(q) Cargo Preference Act.  Pursuant to 46 CFR Part 381, the Borrower hereby 
agrees as follows, and shall insert the following clauses in contracts entered into by the Borrower 
pursuant to which equipment, materials or commodities may be transported by ocean vessel in 
carrying out the Project: 

(i) At least fifty percent (50%) of any equipment, materials or 
commodities procured, contracted for or otherwise obtained with TIFIA Loan proceeds, 
and which may be transported by ocean vessel, shall be transported on privately owned 
United States-flag commercial vessels, if available. 

(ii) Within twenty (20) days following the date of loading for shipments 
originating within the United States or within thirty (30) Business Days following the date 
of loading for shipments originating outside the United States, a legible copy of a rated, 
‘on-board’ commercial ocean bill-of-lading in English for each shipment of cargo 
described in clause (i) above shall be furnished to both the TIFIA Lender and to the 
Division of National Cargo, Office of Market Development, Maritime Administration, 
Washington, DC 20590. 

(r) Lobbying.  The Borrower shall comply with all applicable certification, 
declaration and/or disclosure requirements under 49 CFR Part 20. 

(s) Reporting Subawards and Executive Compensation.  To the extent 
applicable, the Borrower shall comply, and shall require each subrecipient to comply, with the 
reporting requirements set forth in Exhibit P hereto. 

Section 16. Negative Covenants.  The Borrower covenants and agrees as follows until 
the date the TIFIA Bond and the obligations of the Borrower under this Agreement (other than 
contingent indemnity obligations) are irrevocably paid in full in cash, unless the TIFIA Lender 
waives compliance in writing: 

(a) Indebtedness. 

(i) Prior to the incurrence of Additional Obligations, the Borrower shall 
provide to the TIFIA Lender (A) a certificate signed by the Borrower’s Authorized 
Representative, demonstrating to the TIFIA Lender’s satisfaction that such proposed 
indebtedness is authorized pursuant to this Section 16(a) (Indebtedness) and satisfies the 
applicable requirements under the definitions of “Permitted Debt” and “Additional 
Obligations,” as applicable and (B) a copy of all certificates and reports provided to the 
Trustee in connection with such Additional Obligations in accordance with the 
requirements of the Indenture. 

(ii) Except for Additional Obligations, the Borrower shall not, without 
the prior written consent of the TIFIA Lender, issue or incur indebtedness under the 



 62 
1633166.01-WASSR01A - MSW 

Indenture; provided that (1) the Borrower shall not incur any indebtedness of any kind 
payable from, secured or supported by the Trust Estate, including Additional Obligations, 
following the occurrence, and during the continuation, of an Event of Default, and (2) the 
Borrower shall not issue any additional Subordinate Obligations without the prior written 
consent of the TIFIA Lender. 

(iii) The Borrower shall not issue Subordinate Obligations which bear 
interest at a Variable Interest Rate. 

(iv) To the extent any Obligations consists of Put Bonds, the Borrower 
must maintain a Credit Facility that will pay any amounts payable by the Borrower in 
respect of such Put Bonds. 

(b) No Lien Extinguishment; Adverse Amendments.  The Borrower shall not, 
and shall not permit any Person to, without the prior written consent of the TIFIA Lender, (i) 
extinguish, impair, or transfer the Liens on the Trust Estate granted pursuant to the Indenture, (ii) 
terminate, assign, amend, modify, replace, or supplement any Related Document in a manner that 
could adversely affect the TIFIA Lender (in the TIFIA Lender’s determination) in connection with 
the TIFIA Loan, (iii) waive or permit a waiver of any provision of any Related Document in a 
manner that could adversely affect the TIFIA Lender (in the TIFIA Lender’s determination) in 
connection with the TIFIA Loan, (iv) terminate, assign, amend or modify, or waive timely 
performance by any party of material covenants under any Principal Project Contract except for 
termination, assignment, amendment, modification or waiver that could not reasonably be 
expected to have a Material Adverse Effect (in the TIFIA Lender’s determination), or (v) agree to 
(A) any material amendment to a Principal Project Contracts, including a change to the 
Construction Schedule attached thereto, or (B) the use of the Project by VDOT other than for the 
purposes described in the Principal Project Contract.  Except as otherwise agreed by the TIFIA 
Lender in writing, the Borrower will provide to the TIFIA Lender (x) copies of any proposed 
amendments, modifications, replacements of, or waivers or supplements to any Related Document 
at least thirty (30) days prior to the effective date thereof, and (y) complete, correct and fully 
executed copies of any amendment, modification, waiver or supplement to any Related Document 
within five (5) Business Days after execution thereof. 

(c) No Prohibited Liens.  Except for the Liens granted pursuant to the Indenture 
Documents, the Borrower shall not create, incur, assume or permit to exist any Lien on the Trust 
Estate, the Pledged Revenues, or the Borrower’s respective rights therein.  The Borrower shall not 
collaterally assign any of its rights under or pursuant to any Principal Project Contract and shall 
not permit a Lien to encumber the Borrower’s rights or privileges under any Principal Project 
Contract, except pursuant to the Indenture Documents in favor of the Trustee on behalf of the 
Secured Parties. 

(d) No Prohibited Sale, Lease or Assignment.  The Borrower shall not sell, 
lease, or assign its rights and obligations under any Related Document, unless such sale, lease or 
assignment (A) could not reasonably be expected to result in a Material Adverse Effect, and (B) is 
made by the Borrower in the ordinary course of business. 
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(e) Organizational Documents; Fiscal Year.  The Borrower shall not at any time 
(i) amend or modify its Organizational Documents (other than any amendment or modification 
that is of a ministerial nature and that is not adverse to the interests of any Secured Party under the 
Indenture or in the Trust Estate) without the prior written consent of the TIFIA Lender, or (ii) 
adopt any fiscal year other than the Borrower Fiscal Year, except with thirty (30) days’ prior 
written notice to the TIFIA Lender. 

(f) Transactions with other Governmental Authorities.  Except for the 
transactions expressly contemplated in the TIFIA Loan Documents, the Borrower shall not engage 
in any other transactions in connection with the Project with any other Governmental Authority 
(including any other Governmental Authority of or in the State), the terms and provisions of which 
are materially adverse to the Borrower or the Project or that could reasonably be expected to result 
in a Material Adverse Effect. 

(g) No Payment with Federal Funds.  The Borrower shall not pay any portion 
of TIFIA Debt Service nor any other amount to the TIFIA Lender or to the Federal Government 
pursuant to the TIFIA Loan Documents with funds received directly or indirectly from the Federal 
Government; provided, however, that the Borrower may prepay the TIFIA Loan in whole or in 
part with the proceeds of a validly issued federal credit instrument pursuant to, and in accordance 
with, Section 10 (Prepayment). 

(h) Change in Legal Structure; Mergers and Acquisitions.  The Borrower shall 
not, and shall not agree to, reorganize, consolidate with, or merge into another Person unless (A) 
such Person is a successor public entity or agency created by State law that succeeds to the assets 
of the Borrower and assumes the obligations of the Borrower hereunder and under the Related 
Documents to which the Borrower is a party, including payment of the TIFIA Bond and (B) such 
merger, consolidation, or reorganization does not adversely affect or impair to any extent or in any 
manner (1) the Pledged Revenues or other elements of the Trust Estate, or (2) the availability of 
the Pledged Revenues for the payment and security of the obligations of the Borrower under this 
Agreement and the other TIFIA Loan Documents; and (B) the Borrower provides to the TIFIA 
Lender, no later than sixty (60) days prior to the date of reorganization, consolidation or merger, 
prior written notice of such reorganization, consolidation or merger and the agreements and 
documents authorizing the reorganization, consolidation or merger, satisfactory in form and 
substance to the TIFIA Lender.  The documents authorizing any reorganization, consolidation or 
merger shall contain a provision, satisfactory in form and substance to the TIFIA Lender, that, 
following such reorganization, consolidation or merger, the successor will assume, by operation 
of law or otherwise, the due and punctual performance and observance of all of the representations, 
warranties, covenants, agreements and conditions of this Agreement and the other Related 
Documents to which the Borrower is a party.  In addition, the Borrower shall provide all 
information concerning such reorganization, consolidation or merger as shall have been reasonably 
requested by the TIFIA Lender. 

(i) No Defeasance of TIFIA Bond.  The Borrower shall not defease the TIFIA 
Bond pursuant to the Indenture and the TIFIA Supplemental Indenture without the prior written 
consent of the TIFIA Lender. 
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(j) OFAC Compliance.   

(i) The Borrower shall not: 

(A) violate (1) any applicable Anti-Money Laundering Laws, (2) 
any applicable Sanctions, (3) any applicable Anti-Corruption Laws or (4) any 
applicable anti-drug trafficking or anti-terrorism laws, civil or criminal; 

(B) use the proceeds of the TIFIA Loan for purposes other than 
those permitted by applicable law and as otherwise permitted under this Agreement 
and the other Related Documents; or 

(C) make a payment, directly or indirectly, to any Principal 
Project Party that (1) to the Borrower’s knowledge, has violated any of the laws 
referenced in Section 16(j)(i) (OFAC Compliance) or (2) is a Sanctioned Person. 

(ii) The Borrower shall ensure that each of its directors, officers, 
employees, and agents, shall not, directly or indirectly, use the proceeds of the TIFIA Loan 
or lend to, make any payment to, contribute or otherwise make available any funds to any 
affiliate, joint venture partner or other Person (A) in furtherance of an offer, payment, 
promise to pay, or authorization of the payment or giving of money, or anything else of 
value, to any Person in violation of any applicable Anti-Corruption Laws, (B) in any 
manner that would result in the violation of any applicable Anti-Money Laundering Laws, 
(C) for the purpose of funding, financing or facilitating any activities, business or 
transaction of or with any Sanctioned Person, or in any Sanctioned Country, or (D) in any 
other manner that would result in the violation of any Sanctions by any Person (including 
the Executive Director, the TIFIA Lender or any Principal Project Party). 

(k) Hedging.  Other than interest rate hedging transactions expressly permitted 
hereunder, the Borrower shall not enter into any swap or hedging transaction, including inflation 
indexed swap transactions, “cap” or “collar” transactions, futures, or any other hedging transaction 
without the prior written consent of the TIFIA Lender. 

Section 17. Indemnification.  To the fullest extent permitted by applicable law, the 
Borrower shall indemnify the TIFIA Lender and any official, employee, agent, advisor, or 
representative of the TIFIA Lender (each such Person being herein referred to as an “Indemnitee”) 
against, and hold each Indemnitee harmless from, any and all losses, claims, damages, liabilities, 
fines, penalties, costs and expenses (including the fees, charges and disbursements of any counsel 
for any Indemnitee and the costs of environmental remediation), whether known, unknown, 
contingent or otherwise, incurred by or asserted against any Indemnitee arising out of, in 
connection with, or as a result of (a) the execution, delivery and performance of this Agreement or 
any of the other Related Documents, (b) the TIFIA Loan or the use of the proceeds thereof, or (c) 
the violation of any law, rule, regulation, order, decree, judgment or administrative decision 
relating to the environment, the preservation or reclamation of natural resources, the management, 
release or threatened release of any hazardous material or to health and safety matters; in each case 
arising out of or in direct relation to the Project; provided that such indemnity shall not, as to any 
Indemnitee, be available to the extent that such losses, claims, damages, liabilities, fines, penalties, 



 65 
1633166.01-WASSR01A - MSW 

costs or related expenses are determined by a court of competent jurisdiction by final and 
nonappealable judgment to have resulted from the gross negligence or willful misconduct of such 
Indemnitee.  In case any action or proceeding is brought against an Indemnitee by reason of any 
claim with respect to which such Indemnitee is entitled to indemnification hereunder, the Borrower 
shall be entitled, at its expense, to participate in the defense thereof; provided that such Indemnitee 
has the right to retain its own counsel, at the Borrower’s expense, and such participation by the 
Borrower in the defense thereof shall not release the Borrower of any liability that it may have to 
such Indemnitee.  Any Indemnitee against whom any indemnity claim contemplated in this Section 
17 is made shall be entitled, after consultation with the Borrower and upon consultation with legal 
counsel wherein such Indemnitee is advised that such indemnity claim is meritorious, to 
compromise or settle any such indemnity claim.  Any such compromise or settlement shall be 
binding upon the Borrower for purposes of this Section 17.  Nothing herein shall be construed as 
a waiver of any legal immunity that may be available to any Indemnitee.  To the extent permitted 
by applicable law, neither the Borrower nor the TIFIA Lender shall assert, and each of the 
Borrower and the TIFIA Lender hereby waives, any claim against any Indemnitee or the Borrower, 
respectively, on any theory of liability, for special, indirect, consequential or punitive damages (as 
opposed to direct or actual damages) arising out of, in connection with, or as a result of, this 
Agreement, any of the other Related Documents, the other transactions contemplated hereby and 
thereby, the TIFIA Loan or the use of the proceeds thereof, provided that nothing in this sentence 
shall limit the Borrower’s indemnity obligations to the extent such damages are included in any 
third party claim in connection with which an Indemnitee is entitled to indemnification hereunder.  
All amounts due to any Indemnitee under this Section 17 shall be payable promptly upon demand 
therefor.  The obligations of the Borrower under this Section 17 shall survive the payment or 
prepayment in full or transfer of the TIFIA Bond, the enforcement of any provision of this 
Agreement or the other Related Documents, any amendments, waivers (other than amendments or 
waivers in writing with respect to this Section 17) or consents in respect hereof or thereof, any 
Event of Default, and any workout, restructuring or similar arrangement of the obligations of the 
Borrower hereunder or thereunder. 

Section 18. Sale of TIFIA Loan.  The TIFIA Lender shall not sell the TIFIA Loan at 
any time prior to the Substantial Completion Date.  At any time after Substantial Completion, the 
TIFIA Lender may sell the TIFIA Loan to another entity or reoffer the TIFIA Loan into the capital 
markets only in accordance with the provisions of this Section 18.  Any such sale or reoffering 
shall be on such terms as the TIFIA Lender shall deem acceptable in its sole discretion.  However, 
in making such sale or reoffering the TIFIA Lender shall not change the terms and conditions of 
the TIFIA Loan without the prior written consent of the Borrower in accordance with Section 29 
(Amendments and Waivers).  The TIFIA Lender shall provide, at least thirty (30) days prior to any 
sale or reoffering of the TIFIA Loan, written notice to the Borrower of the TIFIA Lender’s 
intention to consummate such a sale or reoffering; provided, however, that no such notice shall be 
required during the continuation of any Event of Default.  The provision of any notice pursuant to 
this Section 18 shall not (x) obligate the TIFIA Lender to sell nor (y) provide the Borrower with 
any rights or remedies in the event the TIFIA Lender, for any reason, does not sell the TIFIA Loan. 

Section 19. Events of Default and Remedies. 

(a) An “Event of Default” shall exist under this Agreement if any of the 
following occurs: 
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(i) Payment Default.  The Borrower shall fail to pay any amount of 
principal of or interest on the TIFIA Loan (including TIFIA Debt Service required to have 
been paid pursuant to the provisions of Section 9 (Payment of Principal and Interest), and 
any mandatory prepayment required pursuant to the provisions of Section 10(a) 
(Mandatory Prepayments)), when due and payable (each such failure, a “Payment 
Default”). 

(ii) Covenant Default.  The Borrower shall fail to observe or perform 
any covenant, agreement or obligation of the Borrower under this Agreement (including 
any payment of fees or other amounts (other than principal and interest) payable 
hereunder), the TIFIA Bond or any other TIFIA Loan Document (other than in the case of 
any Payment Default or any Development Default), and such failure shall not be cured 
within thirty (30) days after the earlier to occur of (A) receipt by the Borrower from the 
TIFIA Lender of written notice thereof, (B) the Borrower’s knowledge of such failure, or 
(C) with respect to any non-payment of fees or amounts described above in this clause (ii), 
the date on which any such fees or amounts became due and payable; provided, however, 
that if such failure is capable of cure but cannot reasonably be cured within such thirty (30) 
day cure period, then no Event of Default shall be deemed to have occurred or be 
continuing under this Section 19(a)(ii), and such thirty (30) day cure period shall be 
extended by up to one hundred fifty (150) additional days, if and so long as (x) within such 
thirty (30) day cure period the Borrower shall commence actions reasonably designed to 
cure such failure and shall diligently pursue such actions until such failure is cured, and (y) 
such failure is cured within one hundred eighty (180) days of the date specified in either 
(A) or (B) above, as applicable; provided, further, that no extension of the thirty (30) day 
cure period shall be permitted for any failure to pay any fee or other amount (excluding 
principal and interest) payable hereunder. 

(iii) Development Default.  A Development Default shall occur.   

(iv) Misrepresentation Default.  Any of the representations, warranties 
or certifications of the Borrower made in or delivered pursuant to the TIFIA Loan 
Documents (or in any certificates delivered by the Borrower in connection with the TIFIA 
Loan Documents) shall prove to have been false or misleading in any material respect when 
made or deemed made (or any representation and warranty that is subject to a materiality 
qualifier shall prove to have been false or misleading in any respect); provided that no 
Event of Default shall be deemed to have occurred under this Section 20(a)(iv) 
(Misrepresentation Default) if and so long as: 

(A) such misrepresentation is not intentional; 

(B) such misrepresentation is not a misrepresentation in respect 
of Section 13(h) (No Debarment), Section 13(j) (Transportation Improvement 
Program), Section 13(p) (OFAC; Anti-Corruption Laws), Section 13(ee) (Patriot 
Act), or Section 13(ff) (Compliance with Federal Requirements); 
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(C) in the reasonable determination of the TIFIA Lender, such 
misrepresentation has not had, and would not reasonably be expected to result in, a 
Material Adverse Effect; 

(D) in the reasonable determination of the TIFIA Lender, the 
underlying issue giving rise to the misrepresentation is capable of being cured; 

(E) the underlying issue giving rise to the misrepresentation is 
cured by the Borrower within thirty (30) days from the date on which the Borrower 
first became aware (or reasonably should have become aware) of such 
misrepresentation; and 

(F) the Borrower diligently pursues such cure during such thirty 
(30) day period. 

(v) Acceleration of Senior Obligations, Intermediate Lien Obligations 
or Subordinate Obligations.  Any acceleration shall occur of the maturity of any Senior 
Obligations, Intermediate Lien Obligations, or Subordinate Obligations, or any such Senior 
Obligations, Intermediate Lien Obligations, or Subordinate Obligations shall not be paid 
in full upon the final maturity thereof. 

(vi) Judgments.  One or more judgments (A) for the payment of money 
in an aggregate amount in excess of $5,000,000 (inflated annually by CPI) that are payable 
from the Trust Estate or any portion thereof, including the Pledged Revenues, and are not 
otherwise fully covered by insurance (for which the insurer has acknowledged and not 
disputed coverage) or (B) that would reasonably be expected to result in a Material Adverse 
Effect shall, in either case, be rendered against the Borrower, and the same shall remain 
undischarged for a period of thirty (30) consecutive days during which time period 
execution shall not be effectively stayed, or any action shall be legally taken by a judgment 
creditor to attach or levy upon any assets of the Borrower to enforce any such judgment. 

(vii) Failure to Maintain Existence; Organizational Documents.  The 
Borrower shall fail to maintain its existence as a body politic and a political subdivision 
created and existing under the laws of the State or the HRTAC Act shall be repealed or 
amended or modified in such a manner as could reasonably be expected to result in a 
Material Adverse Effect, unless at or prior to the time the Borrower ceases to exist in such 
form or the repeal or amendment of the HRTAC Act described above becomes effective, a 
successor public agency or governing body has been created by the State pursuant to a 
valid and unchallenged State law and has succeeded to the assets of the Borrower and has 
assumed all of the obligations of the Borrower under the TIFIA Loan Documents, the 
Indenture Documents and the Toll Indenture, including the payment of all Secured 
Obligations. 

(viii) Occurrence of a Bankruptcy Related Event.   

(A) A Bankruptcy Related Event shall occur with respect to the 
Borrower. 
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(B) A Bankruptcy Related Event shall occur with respect to any 
letter of credit issuer; provided, that no Event of Default shall be deemed to have 
occurred or be continuing under this clause (B) if such letter of credit issuer is 
replaced by a new issuer that is a Qualified Issuer within ten (10) Business Days 
after the occurrence of such Bankruptcy Related Event. 

(C) A Bankruptcy Related Event shall occur with respect to any 
Principal Project Party provided that (1) prior to Substantial Completion of the 
Project, the occurrence of a Bankruptcy Related Event with respect to any 
Construction Contractor shall not constitute an Event of Default if the Borrower or 
VDOT shall have promptly provided evidence satisfactory to the TIFIA Lender 
demonstrating that the Construction Contractor has been replaced with a substitute 
Construction Contractor that has sufficient financial resources and operating 
expertise to complete their respective Principal Project Contract in accordance with 
the Construction Schedule, and (2) after Substantial Completion, the occurrence of 
a Bankruptcy Related Event with respect to any Construction Contractor party to 
such Project Construction Contract shall not constitute an Event of Default solely 
with respect to the Project if at the time of such occurrence, (I) no claim against any 
warranty under the applicable Principal Project Contract to which such 
Construction Contractor is a party exists or remains outstanding, or (II) the 
Borrower promptly provides evidence satisfactory to the TIFIA Lender showing 
that the Borrower has (x) sufficient moneys to correct any defect or nonconforming 
work of such Construction Contractor, and (y) a plan to carry out such works 
referred to in clause (x) hereof. 

(ix) Project Abandonment.  Any Borrower Related Party shall abandon 
the Project. 

(x) Invalidity of TIFIA Loan Documents. (A) Any TIFIA Loan 
Document ceases to be in full force and effect (other than as a result of the termination 
thereof in accordance with its terms) or becomes void, voidable, illegal or unenforceable, 
or the Borrower contests in any manner the validity or enforceability of any TIFIA Loan 
Document to which it is a party or denies it has any further liability under any TIFIA Loan 
Document to which it is a party, or purports to revoke, terminate or rescind any TIFIA 
Loan Document to which it is a party; or (B) any Indenture Document ceases (other than 
as expressly permitted thereunder) to be effective to grant a valid and binding security 
interest on any material portion of the Trust Estate, including the Pledged Revenues, other 
than as a result of actions or a failure to act by, and within the control of, the Trustee or 
any Secured Party, and with the priority purported to be created thereby. 

(xi) Cessation of Operations.  Operation of the Project shall cease for a 
continuous period of not less than one hundred eighty (180) days unless such cessation of 
operations shall occur by reason of an Uncontrollable Force that is not due to the fault of 
any Borrower Related Party (and which any Borrower Related Party could not reasonably 
have avoided or mitigated). 
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(b) Upon the occurrence of an Event of Default described in Section 19(a)(iii) 
(Development Default), the TIFIA Lender may (i) suspend the disbursement of TIFIA Loan 
proceeds hereunder, (ii) terminate all of its obligations hereunder with respect to the disbursement 
of any undisbursed amounts of the TIFIA Loan, and (iii) demand that the Borrower immediately 
repay any unexpended TIFIA Loan proceeds previously disbursed to the Borrower, in which event 
the Borrower shall immediately repay any such unexpended TIFIA Loan proceeds to the TIFIA 
Lender. 

(c) Upon the occurrence of any Bankruptcy Related Event with respect to the 
Borrower, all obligations of the TIFIA Lender hereunder with respect to the disbursement of any 
undisbursed amounts of the TIFIA Loan shall automatically be deemed terminated, and, to the 
extent permitted under the Indenture Documents, the Outstanding TIFIA Loan Balance, together 
with all interest accrued thereon and all fees, costs, expenses, indemnities, and other amounts 
payable under this Agreement, the TIFIA Bond, or the other TIFIA Loan Documents with respect 
to the TIFIA Loan, shall automatically become immediately due and payable, without presentment, 
demand, notice, declaration, protest, or other requirements of any kind, all of which are hereby 
expressly waived. 

(d) Upon the occurrence of any other Event of Default, the TIFIA Lender, by 
written notice to the Borrower, may (i) suspend or terminate all of its obligations hereunder with 
respect to the disbursement of any undisbursed amounts of the TIFIA Loan, and (ii) to the extent 
permitted under the Indenture Documents, declare the unpaid principal amount of the TIFIA Bond 
to be, and the same shall thereupon forthwith become, immediately due and payable, together with 
the interest accrued thereon and all fees, costs, expenses, indemnities and other amounts payable 
under this Agreement, the TIFIA Bond, or the other TIFIA Loan Documents with respect to the 
TIFIA Loan, all without presentment, demand, notice, protest, or other requirements of any kind, 
all of which are hereby expressly waived. 

(e) Whenever any Event of Default hereunder shall have occurred and be 
continuing, the TIFIA Lender shall be entitled and empowered to institute any actions or 
proceedings at law or in equity for the collection of any sums due and unpaid hereunder, under the 
TIFIA Bond or under the other TIFIA Loan Documents with respect to the TIFIA Loan, and may 
prosecute any such judgment or final decree against the Borrower and collect in the manner 
provided by law out of the property of the Borrower the moneys adjudged or decreed to be payable, 
and the TIFIA Lender shall have all of the rights and remedies of a creditor, including all rights 
and remedies of a secured creditor and a creditor under the Uniform Commercial Code, and may 
take such other actions at law or in equity as may appear necessary or desirable to collect all 
amounts due and unpaid hereunder, under the TIFIA Bond, or under the other TIFIA Loan 
Documents with respect to the TIFIA Loan, or to enforce performance and observance of any 
obligation, agreement, or covenant of the Borrower under this Agreement, the TIFIA Bond, or the 
other TIFIA Loan Documents. 

(f) Whenever any Event of Default hereunder shall have occurred and be 
continuing, the TIFIA Lender may suspend or debar the Borrower from further participation in 
any Federal Government program administered by the TIFIA Lender and to notify other 
departments and agencies of such default. 
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(g) No action taken pursuant to this Section 19 shall relieve Borrower from its 
obligations pursuant to this Agreement, the TIFIA Bond or the other TIFIA Loan Documents, all 
of which shall survive any such action. 

Section 20. Accounting and Audit Procedures; Inspections; Reports and Records. 

(a) Accounting and Audit Procedures.  The Borrower shall establish fiscal 
controls and accounting procedures sufficient to assure proper accounting for all HRTF Revenues, 
so that audits may be performed to ensure compliance with and enforcement of this Agreement.  
The Borrower shall use accounting, audit and fiscal procedures conforming to GASB, including, 
with respect to the TIFIA Loan, accounting of principal and interest payments, disbursements, 
prepayments and calculation of interest and principal amounts outstanding. 

(b) Inspections.  So long as the TIFIA Loan or any portion thereof shall remain 
outstanding and until five (5) years after the TIFIA Loan shall have been paid in full, the TIFIA 
Lender shall have the right, upon reasonable prior notice, to visit and inspect any of the locations 
or properties of the Borrower, to examine its books of account and records, to make copies and 
extracts therefrom at the Borrower’s expense, and to discuss the Borrower’s affairs, finances and 
accounts with, and to be advised as to the same by, its officers and employees and its independent 
public accountants (and by this provision the Borrower irrevocably authorizes its independent 
public accountants to discuss with the TIFIA Lender the affairs, finances and accounts of the 
Borrower, whether or not any representative of the Borrower is present, it being understood that 
nothing contained in this Section 20(b) is intended to confer any right to exclude any such 
representative from such discussions), all at such reasonable times and intervals as the TIFIA 
Lender may desire.  The Borrower agrees to pay all out-of-pocket expenses incurred by the TIFIA 
Lender in connection with the TIFIA Lender’s exercise of its rights under this Section 20(b) at any 
time when an Event of Default shall have occurred and be continuing. 

(c) Reports and Records.  The Borrower shall maintain and retain all files 
relating to the Project, the Pledged Revenues and the TIFIA Loan until three (3) years after the 
later of the date on which (i) all rights and duties hereunder and under the TIFIA Bond (including 
payments) have been fulfilled and any required audits have been performed and (ii) any litigation 
relating to the Project, the Pledged Revenues, the TIFIA Loan or this Agreement is finally resolved 
or, if the TIFIA Lender has reasonable cause to extend such date, a date to be mutually agreed 
upon by the TIFIA Lender and the Borrower.  The Borrower shall provide to the TIFIA Lender in 
a timely manner all records and documentation relating to the Project or the Pledged Revenues 
that the TIFIA Lender may reasonably request from time to time. 

(d) Copies of Debt Related Notices.  The Borrower shall provide to the TIFIA 
Lender, promptly after the sending or receipt thereof, copies of (i) final ratings presentations sent 
to, and any notices, reports or other written materials (other than those that are ministerial in nature) 
received from, any Rating Agency that has provided, or is being requested to provide, a rating with 
respect to the Project or any indebtedness of the Borrower that is or will be secured by or paid 
from the Pledged Revenues, (ii) all notices and other written communications, other than those 
that are non-substantive or ministerial in nature, received by it from the Trustee or any Bondholder, 
and (iii) all reports, notices and other written materials, other than those that are non-substantive 
or ministerial in nature, required to be sent to the Trustee or any Bondholder under the Indenture 
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Documents, including all such notices, other than those that are non-substantive or ministerial in 
nature, relating to any of the Principal Project Contracts; unless, in each case, the TIFIA Lender 
notifies the Borrower that any such reports, notices and/or other written materials no longer need 
to be provided. 

(e) Required Audit.  The Borrower shall have a single or program-specific audit 
conducted in accordance with 2 CFR Part 200 Subpart F and 31 U.S.C. § 7502 in 2021 and 
annually thereafter, except to the extent biennial audits are permitted for the Borrower pursuant to 
2 CFR § 200.504 and 31 U.S.C. § 7502(b).  Upon reasonable notice, the Borrower shall cooperate 
fully in the conduct of any periodic or compliance audits conducted by the TIFIA Lender, the 
USDOT, or designees thereof, pursuant to 49 CFR § 80.19, 31 U.S.C. § 7503(b), or 31 U.S.C. 
§ 6503(h) and shall provide full access to any books, documents, papers or other records that are 
pertinent to the Project or the TIFIA Loan, to the Secretary, or the designee thereof, for any such 
project or programmatic audit. 

Section 21. Financial Plan, Statements, and Reports. 

(a) Financial Plan.  The Borrower shall provide a Financial Plan to the TIFIA 
Lender and the FHWA Division Office within sixty (60) days after the Effective Date and annually 
thereafter until the TIFIA Loan has been repaid in full, in each case not later than ninety (90) days 
after the beginning of each Borrower Fiscal Year.  The Financial Plan submitted within sixty (60) 
days after the Effective Date should be consistent in all respects with the projections, assumptions 
and other information contained or reflected in the Base Case Financial Model. 

(i) Each Financial Plan shall be prepared in accordance with GASB, 
and shall satisfy FHWA’s Major Project Financial Plan requirements, as amended from 
time to time. 

(ii) Together with each Financial Plan, the Borrower shall deliver: (A) 
a certificate signed by the Borrower’s Authorized Representative to the effect that the 
Financial Plan, including the assumptions and supporting documentation, is accurate and 
reasonable to the best of the Borrower’s knowledge and belief and (B) an electronic copy 
of a Revised Financial Model for the period from the Effective Date through the Final 
Maturity Date, based upon assumptions and projections with respect to the Pledged 
Revenues, expenses and other financial aspects of the Project and the Trust Estate that shall 
reflect the prior experience and current status of the Project and the Pledged Revenues, and 
the expectations of the Borrower with respect to the Project and the Pledged Revenues, as 
of the most recent practicable date prior to the delivery of such Revised Financial Model, 
together with a change log describing such changes. 

(iii) Each Financial Plan shall: 

(A) provide an updated cash flow statement showing, for the 
Borrower Fiscal Year most recently ended, (1) actual annual cash inflows (Pledged 
Revenues and other income), (2) actual annual outflows (including Senior Debt 
Service, Intermediate Lien Debt Service, Subordinate Debt Service, TIFIA Debt 
Service, Operating Expenses, replenishment of reserves, and other uses), (3) Total 
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Debt Service Coverage Ratios (measured as of the last day of the applicable 
Borrower Fiscal Year) and (4) coverages of the payments and deposits required 
pursuant to clauses First through Sixth of Section 8.1(b) of the Indenture; 

(B) provide an updated cash flow statement showing projected 
annual amounts for each of the items described in clause (A) above, in each case 
through the Final Maturity Date; 

(C) report on variances during the prior Borrower Fiscal Year 
between the actual Operating Expenses and the budgeted Operating Expenses, as 
shown in the Financial Plan for such prior Borrower Fiscal Year; 

(D) provide a schedule of then current HRTAC Revenues 
applicable to any Pledged Revenues and any planned increases thereto; 

(E) to the extent that any Hedging Transactions are then in 
effect, report on the notional amounts and mark to market values (provided by the 
Qualified Hedge Provider) under such Hedging Transactions, in each case as of the 
last day of the most recently ended Borrower Fiscal Year; and 

(F) provide a written narrative that (1) explains any variances 
greater than 10% in comparison to the Base Case Financial Model and the most 
recent Financial Plan with respect to (i) Pledged Revenues and the amounts 
deposited into each of the accounts and subaccounts established under the Indenture 
Documents; (ii) cost items that are senior to TIFIA Debt Service; (2) to the extent 
that any Hedging Transactions are then in effect, report on changes, if any, to the 
creditworthiness of the counterparties to such Hedging Transactions; (3) includes a 
description of any material matters that may affect the future performance by the 
Borrower of its obligations under this Agreement and the causes thereof, including 
a summary of reports prepared by or on behalf of the Borrower relating to the 
Pledged Revenues, Principal Project Contracts, and third-party transactions; and 
(4) discusses contingency measures that will or may be taken to address any of the 
matters reported pursuant to this sub-clause (F). 

(iv) In addition to the above, prior to the Substantial Completion Date, 
each Financial Plan shall: 

(A) provide the current estimate of Total Project Costs and the 
remaining cost to complete the Project, identify any significant cost changes since 
the previous Financial Plan, discuss the reasons for and implications of the cost 
changes, and include a summary table showing the history of Total Project Costs 
by major activity or category in comparison to the Base Case Financial Model and 
the most recent Financial Plan; 

(B) provide updates to the Construction Schedule, including 
major milestones for each phase of the Project (including an updated Projected 
Substantial Completion Date), and compare current milestone dates with the 
milestone dates in the Construction Schedule and in the most recent Financial Plan, 
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and discuss the reasons for any changes to the expected completion of these Project 
milestones; 

(C) provide current estimates of sources and uses of funds for 
the Project, identify any significant funding changes since the preceding Financial 
Plan, discuss the reasons for and implications of such funding changes, and include 
a summary table showing the history of Project funding in comparison to the Base 
Case Financial Model and the preceding Financial Plan; 

(D) provide the total value of approved changes in Total Project 
Costs, and provide a listing of each individual change valued at $5,000,000 or more, 
setting forth the rationale or need for such changes and describing the impact of 
such changes on the Project; and 

(E) contain a written narrative executive summary of the topics 
described in clauses (A) through (D) above since the Effective Date and since the 
date of the information included in the most recent Financial Plan, describing in 
reasonable detail all material matters that may affect the future performance of the 
Borrower’s obligations under this Agreement. 

(b) Modifications to Total Project Costs.  For the period through the Substantial 
Completion Date, the Borrower shall provide written notification to the TIFIA Lender of any 
notification the Borrower receives from VDOT concerning “Additional Costs” (as defined in each 
Principal Project Contract) within ten (10) days of the Borrower’s receipt of the same from VDOT.  
The Borrower shall additionally provide the TIFIA Lender written notification of the Borrower’s 
and VDOT’s proposed resolution of such Additional Costs pursuant to the terms of the respective 
Principal Project Contract at least thirty (30) days prior to instituting any increase or decrease to 
the aggregate Total Project Costs in an amount equal to or greater than 5% of Total Project Costs.  
Such resolution shall set forth the nature of the proposed increase or decrease and an estimate of 
the impact of such increase or decrease on the capital costs and operating costs of the Project, and 
the Financial Plan.  The Borrower’s notice shall demonstrate that the proposed increase or decrease 
is consistent with the provisions of this Agreement, is necessary or beneficial to the Project, and 
could not reasonably be expected to result in a Material Adverse Effect. 

(c) Financial Statements.  The Borrower shall furnish to the TIFIA Lender: 

(i) (A) as soon as available, but no later than sixty (60) days after 
the end of the first, second and third quarterly period of each Borrower Fiscal Year, an 
unaudited income statement and balance sheet of the Borrower as of the end of such period 
and the related unaudited statements of operations and of cash flow of the Borrower for 
such period and for the portion of the fiscal year through the end of such period, setting 
forth in each case in comparative form the figures for the previous period, certified by the 
chief executive officer or chief financial officer of the Borrower or any Borrower’s 
Authorized Representative fairly stating in all material respects the financial condition of 
the Borrower as at the end of such period and the results of its operations and its cash flows 
for such period (subject to normal year-end audit adjustments); and 
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(B) as soon as available, but no later than one hundred twenty 
(120) days after the end of each Borrower Fiscal Year, a copy of the audited income 
statement and balance sheet of the Borrower as of the end of such fiscal year and 
the related audited statements of operations and of cash flow of the Borrower for 
such fiscal year, setting forth in each case in comparative form the figures for the 
previous fiscal year, certified without a “going concern” or like qualification or 
exception, or qualification as to the scope of the audit, by an independent public 
accounting firm selected by the Borrower and which is reasonably acceptable to the 
TIFIA Lender. 

(ii) All such financial statements shall be complete and correct in all 
material respects and shall be prepared in reasonable detail and in accordance with GASB  
(or in the case of non-U.S. Persons, substantially equivalent principles) applied consistently 
throughout the periods reflected therein (except for changes approved or required by the 
independent public accountants certifying such statements and disclosed therein). 

(d) Officer’s Certificate.  The Borrower shall furnish to the TIFIA Lender, 
together with each delivery of annual audited or interim unaudited financial statements of the 
Borrower pursuant to Section 21(c) (Financial Statements), a certificate signed by the chief 
executive officer or chief financial officer of the Borrower or any Borrower’s Authorized 
Representative, stating whether or not, to the Borrower’s knowledge, during the quarterly or 
annual period (as the case may be) covered by such financial statements, there occurred any 
Default or Event of Default and, if any such Default or Event of Default shall have occurred during 
such period, the nature of such Default or Event of Default actions that the Borrower has taken or 
intends to take in respect thereof. 

Section 22. Project Oversight and Monitoring. 

(a) Project Development, Design and Construction.  The TIFIA Lender shall 
have the right in its sole discretion to monitor (or direct its agents to monitor) the development, 
including environmental compliance, design, right-of-way acquisition, and construction of the 
Project.  The FHWA Division Office has oversight responsibility for the Project, including 
ensuring compliance in all material respects with all applicable provisions of federal law.  The 
Borrower agrees to cooperate in good faith with the TIFIA Lender and the FHWA Division Office 
in the conduct of such monitoring by promptly requesting that VDOT provide the TIFIA Lender 
and the FHWA Division Office with such reports, documentation or other information as shall be 
requested by the TIFIA Lender and the FHWA Division Office, or its agents, including any 
Consulting Engineer reports, documentation or information. 

(b) Reporting.  The Borrower shall furnish to the TIFIA Lender the 
documentation described below. 

(i) Monthly Construction Progress Report.  On or before the last 
Business Day of any calendar month during the Construction Period, a report executed by 
a Borrower’s Authorized Representative that: 
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(A) includes a copy of the monthly report that VDOT provides 
to the Borrower pursuant to each Principal Project Contract; 

(B) specifies the amount of Total Project Costs expended since 
the Effective Date as well as during the preceding calendar month and the amount 
of Total Project Costs estimated to be required to complete the Project; 

(C) provides a demonstration that the Borrower has sufficient 
funds (including funds on hand and funds obtainable without undue delay or 
conditions that cannot reasonably be satisfied by the Borrower as and when such 
funds are needed) to complete the Project; 

(D) provides an assessment of the overall construction progress 
of the Project since the date of the last report and since the Effective Date, together 
with an assessment of how such progress compares to the Construction Schedule; 

(E) specifies the most recent projections for the Substantial 
Completion Date as compared to the Projected Substantial Completion Date 
specified in the Financial Plan most recently submitted to the TIFIA Lender; 

(F) provides a detailed description of all material problems 
(including actual and anticipated cost and/or schedule overruns, if any) encountered 
or anticipated in connection with the construction of the Project since the date of 
the last report, together with an assessment of how such problems may impact the 
Construction Schedule and the meeting of critical dates thereunder and a detailed 
description of the proposed solutions to any such problems; 

(G) specifies the delivery status of major equipment and the 
effect, if any, that the anticipated delivery dates of such equipment has on the 
overall Construction Schedule; 

(H) specifies any proposed or pending change orders; 

(I) specifies any material changes or deviations from the 
Borrower’s land procurement plans or schedule; 

(J) to the extent received by the Borrower from VDOT, a copy 
of each report delivered by a Construction Contractor to VDOT that has not 
previously been delivered to the TIFIA Lender in a prior report delivered pursuant 
to this Section 22(b)(i); and 

(K) provides a discussion or analysis of such other matters 
related to the Project as the TIFIA Lender may reasonably request.  The Borrower 
shall respond, and use commercially reasonable efforts to cause VDOT to assist 
with causing the applicable Construction Contractor to respond, to the TIFIA 
Lender’s inquiries regarding such report, the construction of the Project and any 
Construction Contractor’s performance of its obligations under the Project 
Construction Contract to which such Construction Contractor is a party. 
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(ii) Requested Information.  The Borrower shall, at any time while the 
TIFIA Loan remains outstanding, promptly deliver, and shall use commercially reasonable 
efforts to cause VDOT to promptly deliver, to the TIFIA Lender such additional 
information regarding the business, financial, legal or organizational affairs of the 
Borrower or regarding the Project or the Pledged Revenues as the TIFIA Lender may from 
time to time reasonably request, including copies of agreements related to the acquisition 
or control of any Project right-of-way. 

(c) Project Operations.  For the period following the Substantial Completion 
Date, the TIFIA Lender shall have the right, in its sole discretion, to monitor (or direct its agents 
to monitor) the Project and, as the TIFIA Lender may request from time to time, to receive 
reporting on the operation and management of the Project, and copies of any contracts relating to 
the operation, maintenance and safety services for the Project.  The Borrower agrees to cooperate 
in good faith with the TIFIA Lender in the conduct of such monitoring by promptly providing or 
causing to be provided to the TIFIA Lender such reports, documentation, or other information 
requested by the TIFIA Lender.  The TIFIA Lender has the right, in its sole discretion, to retain a 
financial oversight advisor, under a contract with the TIFIA Lender, to carry out the provisions of 
this Section 22(c), and the full cost of such monitoring shall be borne by the Borrower.  Any costs 
incurred by the TIFIA Lender for such monitoring, including the reasonable fees and expenses of 
any financial oversight advisor, shall be promptly reimbursed by the Borrower upon demand 
therefor in the form of an invoice reasonably acceptable to the Borrower. 

(d) Consulting Engineer.  The Borrower shall retain a Consulting Engineer 
throughout the term of this Agreement.  The Consulting Engineer shall advise the TIFIA Lender 
(with a duty of care to the TIFIA Lender) with regard to all technical matters related to the 
performance by the Borrower of its obligations under this Agreement and the applicable Related 
Documents (other than the HRTF Indenture Documents).  The Borrower may replace the 
Consulting Engineer, subject to the TIFIA Lender’s right to object to any replacement Consulting 
Engineer in accordance with this Section 22(d).  The Borrower shall provide the TIFIA Lender 
with thirty (30) Business Days advance written notice of any proposed replacement of the 
Consulting Engineer, together with supporting information concerning the qualifications of the 
proposed replacement Consulting Engineer.  The proposed replacement Consulting Engineer shall 
become the Consulting Engineer thirty (30) Business Days following the date of the notice 
provided by the Borrower under this Section 22(d), unless the TIFIA Lender objects in writing 
within fifteen (15) Business Days following receipt of the Borrower’s notice.  Any such objection 
by the TIFIA Lender shall include a reasonable description of its reasons for objecting to the 
proposed replacement Consulting Engineer.  The Borrower shall pay for all services performed by 
the Consulting Engineer. 

Section 23. No Personal Recourse.  No official, employee or agent of the TIFIA Lender 
or the Borrower or any Person executing this Agreement or any of the other TIFIA Loan 
Documents shall be personally liable on this Agreement or such other TIFIA Loan Documents by 
reason of the issuance, delivery or execution hereof or thereof. 

Section 24. No Third Party Rights.  The parties hereby agree that this Agreement creates 
no third party rights against the Borrower, the Federal Government, or the TIFIA Lender, solely 
by virtue of the TIFIA Loan, and the Borrower agrees to indemnify and hold the TIFIA Lender, 
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the Servicer (if any), the Executive Director, and the Federal Government harmless, to the extent 
permitted by law and in accordance with Section 17 (Indemnification), from any lawsuit or claim 
arising in law or equity solely by reason of the TIFIA Loan, and that no third party creditor or 
creditors of the Borrower shall have any right against the TIFIA Lender with respect to the TIFIA 
Loan made pursuant to this Agreement. 

Section 25. Borrower’s Authorized Representative.  The Borrower shall at all times 
have appointed a Borrower’s Authorized Representative by designating such Person or Persons 
from time to time to act on the Borrower’s behalf pursuant to a written certificate furnished to the 
TIFIA Lender and the Servicer, if any, containing the specimen signature or signatures of such 
Person or Persons and signed by the Borrower. 

Section 26. TIFIA Lender’s Authorized Representative. 

(a) The TIFIA Lender shall at all times have appointed the TIFIA Lender’s 
Authorized Representative by designating such Person or Persons from time to time to act on the 
TIFIA Lender’s behalf pursuant to a written certificate furnished to the Borrower and the Servicer, 
if any, containing the specimen signature or signatures of such Person or Persons and signed by 
the TIFIA Lender. 

(b) Pursuant to the delegation of authority, dated July 20, 2016, from the 
Secretary to the Under Secretary of Transportation for Policy, the further delegation of authority, 
dated July 20, 2016, from the Under Secretary of Transportation for Policy to the Executive 
Director of the Build America Bureau, the further delegation of authority, dated August 31, 2016 
(the “Delegation”) the Director of the Credit Office of the Build America Bureau has been 
delegated the authority to enter into contracts and sign all contractual and funding documents (with 
the exception of the term sheets and credit agreements) necessary to implement the Act, including 
entering into technical amendments to, and restatements of, term sheets and credit agreements that 
do not materially impair the credit quality of the revenues pledged to repay the TIFIA 
Lender.  Pursuant to the Delegation, the Director of the Credit Office of the Build America Bureau 
may act and serve as the TIFIA Lender’s Authorized Representative under this Agreement, in 
addition to the Executive Director of the Build America Bureau for the purposes set forth herein. 

Section 27. Servicer.  The TIFIA Lender may from time to time designate an entity or 
entities to perform, or assist the TIFIA Lender in performing, the duties of the Servicer or specified 
duties of the TIFIA Lender under this Agreement and the TIFIA Bond.  The TIFIA Lender shall 
give the Borrower written notice of the appointment of any successor or additional Servicer and 
shall enumerate the duties or any change in duties to be performed by any Servicer.  Any references 
in this Agreement to the TIFIA Lender shall be deemed to be a reference to the Servicer with 
respect to any duties which the TIFIA Lender shall have delegated to such Servicer.  The TIFIA 
Lender may at any time assume the duties of any Servicer under this Agreement and the TIFIA 
Bond.  The Borrower shall cooperate and respond to any reasonable request of the Servicer for 
information, documentation or other items reasonably necessary for the performance by the 
Servicer of its duties hereunder. 
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Section 28. Fees and Expenses. 

(a) Commencing in Federal Fiscal Year (“FFY”) 2022 and continuing 
thereafter each year throughout the term of this Agreement, the Borrower shall pay to the TIFIA 
Lender a loan servicing fee for each Tranche on or before the fifteenth (15th) of November.  The 
TIFIA Lender shall establish the amount of this annual per-Tranche fee, and the TIFIA Lender or 
the Servicer, if any, shall notify the Borrower of the amount, at least thirty (30) days before 
payment is due. 

(b) In establishing the amount of the per-Tranche fee, the TIFIA Lender will 
adjust the previous year’s base amount in proportion to the percentage change in CPI.  For the FFY 
2022 calculation, the TIFIA Lender will use the FFY 2021 base amount of $13,873.84, which 
applies to other TIFIA borrowers, as the previous year’s base amount.  The TIFIA Lender will 
calculate the percentage change in the CPI, before seasonal adjustment, from August of the 
previous year to August of the current year and will then adjust the previous year’s base amount 
in proportion to the CPI percentage change.  To calculate the amount of the fee, the TIFIA Lender 
shall round the current year’s base amount using increments of $500.  Results with the ending 
integers between 250-499 or between 750-999 shall be rounded upward, and results with the 
ending integers between 001-249 or between 501-749 shall be rounded downward.  The CPI 
adjustments in the following years shall begin with the base amount, not the rounded fee. 

(c) The Borrower agrees, whether or not the transactions hereby contemplated 
shall be consummated, to reimburse the TIFIA Lender on demand from time to time, within thirty 
(30) days after receipt of any invoice from the TIFIA Lender, for any and all fees, costs, charges, 
and expenses incurred by it (including the reasonable fees, costs, and expenses of its legal counsel, 
financial advisors, auditors, and any technical or other consultants and advisors, such 
reasonableness determined in accordance with Part 31 of the Federal Acquisition Regulation) in 
connection with the negotiation, preparation, execution, delivery, administration, and performance 
of this Agreement and the other TIFIA Loan Documents and the transactions hereby and thereby 
contemplated, including reasonable attorneys’, and engineers’ fees and professional costs, 
including all such fees, costs, and expenses incurred as a result of or in connection with: 

(i) the enforcement of or attempt to enforce any provision of this 
Agreement or any of the other TIFIA Loan Documents; 

(ii) any amendment, modification, or requested amendment or 
modification of, waiver, consent, or requested waiver or consent under or with respect to, 
or the protection or preservation of any right or claim under or with respect to, this 
Agreement, any other Related Document, or the Trust Estate, or advice in connection with 
the administration, preservation in full force and effect, and enforcement of this Agreement 
or any other Related Document or the rights of the TIFIA Lender thereunder;  

(iii) any ongoing oversight and monitoring of the TIFIA Loan, the 
Borrower or the Project by the TIFIA Lender as provided for herein; and 
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(iv) any work-out, restructuring, or similar arrangement of the 
obligations of the Borrower under this Agreement, the other TIFIA Loan Documents, or 
the Indenture Documents, including during the pendency of one or more Events of Default. 

The obligations of the Borrower under this Section 28 shall survive the payment or prepayment in 
full or transfer of the TIFIA Bond, the enforcement of any provision of this Agreement or the other 
TIFIA Loan Documents, any such amendments, waivers or consents, any Event of Default, and 
any such workout, restructuring, or similar arrangement. 

Section 29. Amendments and Waivers.  No amendment, modification, termination, or 
waiver of any provision of this Agreement shall in any event be effective without the written 
consent of each of the parties hereto. 

Section 30. Governing Law.  This Agreement shall be governed by the federal laws of 
the United States of America if and to the extent such federal laws are applicable and the internal 
laws of the State, if and to the extent such federal laws are not applicable. 

Section 31. Severability and Conflicts.  In case any provision in or obligation under this 
Agreement shall be invalid, illegal, or unenforceable in any jurisdiction, the validity, legality and 
enforceability of the remaining provisions or obligations, or of such provision or obligation in any 
other jurisdiction, shall not in any way be affected or impaired thereby.  In the event of a conflict 
between the Indenture and this Agreement, the provisions of this Agreement shall be given 
precedence; provided further that in the event there exists a conflict between the provisions of this 
Agreement and the Indenture and performance with the provisions of this Agreement is contrary 
to or inconsistent with the rights of the Bondholders under the Indenture, then the provisions of 
the Indenture shall be given precedence and performance with the provisions thereof shall not 
constitute a violation of this Agreement.   

Section 32. Successors and Assigns.  This Agreement shall be binding upon the parties 
hereto and their respective permitted successors and assigns and shall inure to the benefit of the 
parties hereto and their permitted successors and assigns.  Neither the Borrower’s rights nor 
obligations hereunder nor any interest therein may be assigned, delegated, or transferred by the 
Borrower without the prior written consent of the TIFIA Lender. 

Section 33. Remedies Not Exclusive.  No remedy conferred herein or reserved to the 
TIFIA Lender is intended to be exclusive of any other available remedy or remedies, but each and 
every such remedy shall be cumulative and shall be in addition to every other remedy given 
hereunder or now or hereafter existing at law or in equity or by statute. 

Section 34. Delay or Omission Not Waiver.  No delay or omission of the TIFIA Lender 
to exercise any right or remedy provided hereunder upon a default of the Borrower (except a delay 
or omission pursuant to a written waiver) shall impair any such right or remedy or constitute a 
waiver of any such default or acquiescence therein.  Every right and remedy given by this 
Agreement or by law to the TIFIA Lender may be exercised from time to time, and as often as 
may be deemed expedient by the TIFIA Lender. 

Section 35. Counterparts; Electronic Signatures.  This Agreement and any amendments, 
waivers, consents or supplements hereto or in connection herewith may be executed in any number 
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of counterparts and by the different parties hereto in separate counterparts, each of which when so 
executed and delivered shall be deemed an original, but all such counterparts together shall 
constitute one and the same instrument; signature pages may be detached from multiple separate 
counterparts and attached to a single counterpart so that all signature pages are physically attached 
to the same document.  Electronic delivery of an executed counterpart of a signature page of this 
Agreement or of any document or instrument delivered in connection herewith in accordance with 
Section 36 (Notices; Payment Instructions) shall be effective as delivery of an original executed 
counterpart of this Agreement or such other document or instrument, as applicable.  Each party 
acknowledges and agrees that it may execute this Agreement, and any amendment, modification, 
or waiver hereto, using Electronic Signatures.  Such Electronic Signatures are intended to 
authenticate this writing and to have the same force and effect as handwritten signatures. 

Section 36. Notices; Payment Instructions.  Notices hereunder shall be (a) in writing, 
(b) effective as provided below and (c) given by (i) nationally recognized courier service, (ii) hand 
delivery, or (iii) email, in each case to: 

If to TIFIA Lender: Build America Bureau 
United States Department of 
Transportation 
Room W12-464 
1200 New Jersey Avenue, SE 
Washington, D.C. 20590 
Attention:  Director, Office of 
Credit Programs 
Email:  BureauOversight@dot.gov 

with copies to: Federal Highway Administration 
Virginia Division Office 
400 North 8th St., Suite 750 
Richmond, Virginia 23219-4825 
Attn: Division Administrator 
Telephone: 804-775-3320 
Facsimile: 804-775-3356 
 

If to Borrower: Hampton Roads Transportation 
Accountability Commission 
The Regional Building 
723 Woodlake Drive 
Chesapeake, Virginia 23320 
Attention:  Executive Director 
Email:  kpage@hrtac.org 

Unless otherwise instructed by the TIFIA Lender’s Authorized Representative, all notices to the 
TIFIA Lender should be made by email to the email address noted above for the TIFIA Lender.  
Notices required to be provided herein shall be provided to such different addresses or to such 
further parties as may be designated from time to time by a Borrower’s Authorized Representative, 
with respect to notices to the Borrower, or by the TIFIA Lender’s Authorized Representative, with 
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respect to notices to the TIFIA Lender or the Servicer.  The Borrower shall make any payments 
hereunder or under the TIFIA Bond in accordance with Section 9(d) (Manner of Payment) and the 
payment instructions hereafter provided by the TIFIA Lender’s Authorized Representative, as 
modified from time to time by the TIFIA Lender.  Each such notice, request or communication 
shall be effective (x) if delivered by hand or by nationally recognized courier service, when 
delivered at the address specified in this Section 36 (Notices; Payment Instructions) (or in 
accordance with the latest unrevoked written direction from the receiving party) and (y) if given 
by email, when such email is delivered to the address specified in this Section 36 (Notices; 
Payment Instructions) (or in accordance with the latest unrevoked written direction from the 
receiving party); provided that notices received on a day that is not a Business Day or after 5:00 
p.m. Eastern Time on a Business Day will be deemed to be effective on the next Business Day. 

Section 37. Effectiveness.  This Agreement shall be effective on the Effective Date. 

Section 38. Termination.  This Agreement shall terminate upon the irrevocable payment 
in full in cash by the Borrower of the Outstanding TIFIA Loan Balance, together with all accrued 
interest and fees with respect thereto; provided, however, that the indemnification requirements of 
Section 17 (Indemnification), the reporting and record keeping requirements of Section 20(b) 
(Inspections) and Section 20(c) (Reports and Records), and the payment requirements of Section 
28 (Fees and Expenses) shall survive the termination of this Agreement as provided in such 
sections. 

Section 39. Integration.  This Agreement, along with the TIFIA Bond, constitutes the 
entire contract between the parties relating to the subject matter hereof and supersedes any and all 
previous agreements and understandings, oral or written, relating to the subject matter hereof. 
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly 
executed and delivered by their respective officers thereunto duly authorized as of the date first 
written above. 

HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION 
 
 
By:  
Name:  
Title:  
 
 
UNITED STATES DEPARTMENT OF 
TRANSPORTATION, acting by and 
through the Executive Director of the Build 
America Bureau 
 
 
By:  
      Name:   Dr. Morteza Farajian 
      Title:     Executive Director  
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SCHEDULE I 
 

PROJECT BUDGET 

[Borrower to provide] 
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SCHEDULE II 
 

CONSTRUCTION SCHEDULE 

 
[Borrower to provide] 
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SCHEDULE III 
 

EXISTING INDEBTEDNESS7 

 

Hampton Roads Transportation Accountability Commission Hampton Roads 
Transportation Fund Senior Lien Revenue Bonds, Series 2018A, dated February 
14, 2018 in the original principal amount of $500,000,000. 

 

 

                                                 
7 Note to Borrower:  Please update. 
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EXHIBIT A 
 

FORM OF TIFIA BOND8 
 

HAMPTON ROADS TRANSPORTATION ACCOUNTABILITY COMMISSION 
 

HRTAC PROJECT 

(TIFIA – [_______]) 

HAMPTON ROADS TRANSPORTATION ACCOUNTABILITY COMMISSION 
HAMPTON ROADS TRANSPORTATION FUND  

SUBORDINATE LIEN REVENUE BOND 
TIFIA SERIES [2019] 

 
TIFIA BOND 

Maximum Principal Amount:  $[794,000,000] 
(excluding capitalized interest) 

Effective Date:  _____________ Due: __________  

HAMPTON ROADS TRANSPORTATION ACCOUNTABILITY COMMISSION, a 
body politic and political subdivision created under the laws of the Commonwealth of Virginia 
(the “Borrower”), for value received, hereby promises to pay to the order of the UNITED 
STATES DEPARTMENT OF TRANSPORTATION, an agency of the United States of 
America, acting by and through the Executive Director of the Build America Bureau, or its assigns 
(the “TIFIA Lender”), the lesser of (x) the Maximum Principal Amount set forth above and (y) 
the aggregate unpaid principal amount of all disbursements (the “Disbursements”) made by the 
TIFIA Lender (such lesser amount, together with any interest that is capitalized and added to 
principal in accordance with the provisions of the TIFIA Loan Agreement (as defined below), 
being hereinafter referred to as the “Outstanding Principal Sum”), together with accrued and 
unpaid interest (including, if applicable, interest at the Default Rate, as defined in the TIFIA Loan 
Agreement) on the Outstanding Principal Sum and all fees, costs and other amounts payable in 
connection therewith, all as more fully described in the TIFIA Loan Agreement.  The principal 
hereof shall be payable in the manner and at the place provided in the TIFIA Loan Agreement in 
accordance with Exhibit G to the TIFIA Loan Agreement, as revised from time to time in 
accordance with the TIFIA Loan Agreement, until paid in full.  The TIFIA Lender is hereby 
authorized to modify the Loan Amortization Schedule included in Exhibit G to the TIFIA Loan 
Agreement from time to time in accordance with the terms of the TIFIA Loan Agreement to reflect 
the amount of each disbursement made thereunder and the date and amount of principal or interest 
paid by the Borrower thereunder.  Absent manifest error, the TIFIA Lender’s determination of 
such matters as set forth on Exhibit G to the TIFIA Loan Agreement shall be conclusive evidence 
thereof; provided, however, that neither the failure to make any such recordation nor any error in 

                                                 
8  Note to Draft: This Exhibit A and the form of TIFIA Bond attached to the Fifth Supplemental Indenture will each 
be updated to an agreed identical form. 
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such recordation shall affect in any manner the Borrower’s obligations hereunder or under any 
other TIFIA Loan Document. 

Payments hereon are to be made in accordance with Section 9(f) (Manner of Payment) and 
Section 36 (Notices; Payment Instructions) of the TIFIA Loan Agreement as the same become 
due.  Principal of and interest on this TIFIA Bond shall be paid in funds available on or before the 
due date and in any lawful coin or currency of the United States of America that at the date of 
payment is legal tender for the payment of public and private debts.  If the Final Maturity Date is 
amended in connection with an update to the Financial Plan approved by the TIFIA Lender 
pursuant to Section 21(a)(iii)(B) (Financial Plan) of the TIFIA Loan Agreement, the due date of 
this TIFIA Bond shall be deemed to be amended to change the due date to such revised Final 
Maturity Date without any further action required on the part of the Borrower or the TIFIA Lender 
and such amendment shall in no way amend, modify or affect the other provisions of this TIFIA 
Bond without the prior written agreement of the TIFIA Lender. 

This TIFIA Bond has been executed under and pursuant to that certain TIFIA Loan 
Agreement, dated as of the date hereof, between the TIFIA Lender and the Borrower (the “TIFIA 
Loan Agreement”) and is issued to evidence the obligation of the Borrower under the TIFIA Loan 
Agreement to repay the loan made by the TIFIA Lender and any other payments of any kind 
required to be paid by the Borrower under the TIFIA Loan Agreement or the other TIFIA Loan 
Documents referred to therein.  Reference is made to the TIFIA Loan Agreement for all details 
relating to the Borrower’s obligations hereunder.  All capitalized terms used in this TIFIA Bond 
and not defined herein shall have the meanings set forth in the TIFIA Loan Agreement. 

This TIFIA Bond is being issued by the Borrower pursuant to Chapter 26, Title 33.2, Code 
of Virginia of 1950, as amended, a resolution adopted by HRTAC on [____], 2021 and under and 
pursuant to a Master Indenture of Trust dated as of February 1, 2018 (the Master Indenture), 
between the Borrower and Wilmington Trust, National Association, or its successor, as trustee (the 
Trustee), as supplemented and amended by the First Supplemental Series Indenture of Trust dated 
as of February 1, 2018 (the “First Series Supplement”), the Second Supplemental Series 
Indenture of Trust dated as of December 1, 2019 (the “Second Series Supplement”), the Third 
Supplemental Series Indenture of Trust dated as of December 15, 2019 (the “Third Series 
Supplement”), the Fourth Supplemental Series Indenture of Trust dated as of October 1, 2020 (the 
“Fourth Series Supplement”), and the Fifth Supplemental Series Indenture of Trust dated as of 
[__ 1], 2021 (the “Fifth Series Supplement” and, together with the First Series Supplement, the 
Second Series Supplement, the Third Series Supplement, the Fourth Series Supplement, and the 
Master Indenture, the “Indenture”), between the Borrower and the Trustee, a certified copy of 
which Indenture is on file at the office of the Borrower. 

This TIFIA Bond is issued as and constitutes a Subordinate Obligation within the meaning 
of such term in the Indenture. 

This TIFIA Bond shall not be deemed to constitute a debt of the Commonwealth of 
Virginia or of any political subdivision thereof (including any Member Locality) other than  
the Borrower.  This TIFIA Bond shall not constitute an indebtedness within the meaning of 
any debt limitation or restriction except as provided under Section 33.2-1920 of the Virginia 
Code.  The Borrower’s authority to receive any or all of the taxes or other revenues pledged to 
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the Trustee for payment of HRTAC Bonds (as defined below) pursuant to the Indenture is subject 
to appropriation by the General Assembly of the Commonwealth, and neither the General 
Assembly nor the Borrower can or will pledge, covenant or agree to impose or maintain at any 
particular rate or level any of such taxes or other revenues. 

The Indenture provides for the issuance, from time to time, under the conditions, 
limitations and restrictions therein set forth, of additional series of Bonds for the purpose of 
financing projects, and of refunding outstanding obligations of the Borrower.  Such additional 
series of Bonds may be issued as Senior Obligations, Intermediate Lien Obligations, or 
Subordinate Obligations (as defined in the Indenture).  This TIFIA Bond, together with all other 
obligations heretofore or hereafter issued under the provisions of the Indenture, are herein 
collectively referred to as the “HRTAC Bonds”.  Reference is hereby made to the Indenture for 
the provisions, among others, with respect to the terms and conditions on which the HRTAC Bonds 
of each series are or may be issued, the custody and application of the proceeds of HRTAC Bonds 
issued under the Indenture, the collection and disposition of revenues, the funds charged with and 
pledged to the payment of the interest on and the principal and premium, if any, of the HRTAC 
Bonds, the nature and extent of the security, the rights, duties and obligations of the Borrower, the 
Trustee and any paying agent for the HRTAC Bonds and the rights of the owners of the HRTAC 
Bonds.  Certain of such funds, accounts and subaccounts secure only the Senior Obligations, 
certain of such funds, accounts and subaccounts secure only the Intermediate Lien Obligations, 
and certain of such funds, accounts and subaccounts secure only the Subordinate Obligations, all 
as more fully described in the Indenture. 

This TIFIA Bond shall be subject to mandatory prepayment in accordance with the TIFIA 
Loan Agreement. 

This TIFIA Bond may be prepaid at the option of the Borrower in whole or in part (and, if 
in part, the principal installments and amounts thereof to be prepaid are to be determined in 
accordance with the TIFIA Loan Agreement; provided, however, such prepayments shall be in 
principal amounts of at least $1,000,000 or any integral multiple of $1.00 in excess thereof), at any 
time or from time to time, without penalty or premium, by paying to the TIFIA Lender all or part 
of the principal amount of the TIFIA Bond in accordance with the TIFIA Loan Agreement. 

Any delay on the part of the TIFIA Lender in exercising any right hereunder shall not 
operate as a waiver of any such right, and any waiver granted with respect to one default shall not 
operate as a waiver in the event of any subsequent default. 

The owner of this TIFIA Bond shall have no right to enforce the provisions of the Indenture 
or to institute action to enforce the covenants therein, or to take any action with respect to any 
event of default under the Indenture, or to institute any suit or other proceeding with respect to the 
Indenture, except as provided in the Indenture. 

All acts, conditions and things required by the Constitution and laws of the State to happen, 
exist, and be performed precedent to and in the issuance of this TIFIA Bond have happened, exist 
and have been performed as so required.  This TIFIA Bond is issued with the intent that the federal 
laws of the United States of America shall govern its construction to the extent such federal laws 
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are applicable and the internal laws of the State shall govern its construction to the extent such 
federal laws are not applicable. 

This TIFIA Bond shall not be valid or become obligatory for any purpose or be entitled to 
any benefit or security under the Indenture until the Trustee has executed the Certificate of 
Authentication appearing on this TIFIA Bond and inserted the date of authentication. 

 
 
 

[The remainder of this page left intentionally blank.]  
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IN WITNESS WHEREOF, HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION has caused this TIFIA Bond to be signed by the manual or 
facsimile signature of its Chair and this Bond to be dated the Effective Date set forth above. 

 
 
 
 
 

HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION 
 
 
By:   
Name:   Linda B. Johnson 
Title:     Chair 

ATTEST: 

 

By: ________________________ 
       Kevin B. Page 
       Executive Director 
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CERTIFICATE OF AUTHENTICATION 

This TIFIA Bond is the TIFIA Bond described in the within-mentioned Indenture. 

 

Authentication Date: _____________________ 

 

WILMINGTON TRUST, NATIONAL 
ASSOCIATION 
 
 
By:    
Name: Joy Holloway 
Title: Vice President 
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(FORM OF ASSIGNMENT) 

FOR VALUE RECEIVED, the Undersigned hereby unconditionally sells, assigns and 
transfers unto 

(Please Insert Social Security or other identifying number of Assignee(s)): 

the within note and all rights thereunder. 

Dated: ________________ 

 NOTICE:  The signature to this assignment must 
correspond with the name as it appears upon the 
face of the within note in every particular, 
without alteration or enlargement or any change 
whatever. 
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EXHIBIT B 
 

ANTICIPATED TIFIA LOAN DISBURSEMENT SCHEDULE 

Borrower Fiscal Year Amount 

  

[____] $794,000,000.00 
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EXHIBIT C 
 

CERTIFICATION REGARDING DEBARMENT, SUSPENSION, 
AND OTHER RESPONSIBILITY MATTERS— 

PRIMARY COVERED TRANSACTIONS 

The undersigned, on behalf of HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION, hereby certifies that HAMPTON ROADS 
TRANSPORTATION ACCOUNTABILITY COMMISSION has fully complied with its 
verification obligations under 2 CFR § 180.320 and hereby further confirms in accordance with 2 
CFR § 180.335, that, to its knowledge, the Borrower and its principals (as defined in 2 CFR § 
180.995): 

(a) Are not presently excluded (as defined in 2 CFR § 180.940) or disqualified 
(as defined in 2 CFR § 180.935); 

(b) Have not within a three (3) year period preceding the Effective Date been 
convicted of any of the offenses listed in 2 CFR § 180.800(a) or had a civil 
judgment rendered against them for one of those offenses within that time 
period; 

(c) Are not presently indicted for or otherwise criminally or civilly charged by 
a governmental entity (federal, state or local) with commission of any of the 
offenses listed in 2 CFR § 180.800(a); and 

(d) Have not within a three (3) year period preceding the Effective Date had 
one or more public transactions (federal, state or local) terminated for cause 
or default. 

Capitalized terms used in the certificate and not defined shall have the respective meanings 
ascribed to such terms in that certain TIFIA Loan Agreement, dated as of [___], 2021, between 
the TIFIA Lender and the Borrower, as the same may be amended from time to time. 

Dated: _________________ 

HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION 
 
 
By:  
Name: 
Title: 
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EXHIBIT D 
 

REQUISITION PROCEDURES 

This Exhibit D sets out the procedures which the Borrower agrees to follow in submitting 
Requisitions for the disbursement of TIFIA Loan proceeds in respect of the Eligible Project Costs 
incurred in connection with the Project.  Section 1 sets out the manner in which Requisitions are 
to be submitted and reviewed.  Sections 2 through Section 4 set out the circumstances in which the 
TIFIA Lender may reject or correct Requisitions submitted by the Borrower or withhold a 
disbursement.  The Borrower expressly agrees to the terms hereof, and further agrees that (i) the 
rights of the TIFIA Lender contained herein are in addition to (and not in lieu of) any other rights 
or remedies available to the TIFIA Lender under the TIFIA Loan Agreement, and (ii) nothing 
contained herein shall be construed to limit the rights of the TIFIA Lender to take actions including 
administrative enforcement action and actions for breach of contract against the Borrower if it fails 
to carry out its obligations under the TIFIA Loan Agreement during the term thereof. 

Section 1. General Requirements.  All requests by the Borrower for the disbursement 
of TIFIA Loan proceeds shall be made by electronic mail or overnight delivery service by 
submission to the TIFIA Lender, in accordance with Section 36 (Notices; Payment Instructions) 
of the TIFIA Loan Agreement, of a Requisition, in form and substance satisfactory to the TIFIA 
Lender and completed and executed by the Borrower’s Authorized Representative.  The form of 
Requisition is attached as Appendix One to this Exhibit D.  Supporting documentation should be 
submitted with the requisition. 

All disbursement requests must be received by the TIFIA Lender at or before 5:00 P.M. 
(EST) on the first (1st) Business Day of a calendar month in order to obtain disbursement by the 
fifteenth (15th) day of such calendar month or, if such day is not a Business Day, the next 
succeeding Business Day.   

Section 2. Rejection.  A Requisition may be rejected in whole or in part by the TIFIA 
Lender if it is: 

(a) submitted without signature; 

(b) submitted under signature of a Person other than a Borrower’s Authorized 
Representative; 

(c) submitted after prior disbursement of all proceeds of the TIFIA Loan; or 

(d) submitted without adequate documentation of Eligible Project Costs 
incurred or paid.  Such documentation shall include invoices for costs incurred or paid and 
the most recent certificate of or report prepared by an independent engineer relating to the 
construction of the Project (to the extent not previously delivered to the TIFIA Lender). 

The TIFIA Lender shall promptly send to the Borrower, in accordance with Section 36 
(Notices; Payment Instructions) of the TIFIA Loan Agreement, a notice of any Requisition so 
rejected, and the reasons therefor, substantially in the form attached hereto as Appendix Two to 
this Exhibit D.  Any Requisition rejected for the reasons specified in (a), (b) or (d) above must be 
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resubmitted in proper form in order to be considered for approval.  If a Requisition exceeds the 
balance of the TIFIA Loan proceeds remaining to be disbursed, the request will be treated as if 
submitted in the amount of the balance so remaining, and the TIFIA Lender will so notify the 
Borrower. 

Section 3. Correction.  A Requisition containing an apparent mathematical error will 
be corrected by the TIFIA Lender, after telephonic or email notification to the Borrower, and will 
thereafter be treated as if submitted in the corrected amount. 

Section 4. Withholding.  The TIFIA Lender shall be entitled to withhold approval (in 
whole or in part) of any pending or subsequent requests for the disbursement of TIFIA Loan 
proceeds if: 

(a) an Event of Default or event that, with the giving of notice or the passage 
of time or both, would constitute an Event of Default under the TIFIA Loan Agreement 
shall have occurred and be continuing; or 

(b) the Borrower: 

(i) knowingly takes any action, or omits to take any action, amounting 
to fraud or violation of any applicable federal or local criminal law, 
in connection with the transactions contemplated hereby; or 

(ii) fails to ensure that VDOT has complied with its obligations to 
construct the Project in a manner consistent with the Governmental 
Approvals with respect to the Project, or in accordance with the 
highest standards of VDOT’s industry, where such failure prevents 
or materially impairs the Project from fulfilling its intended purpose, 
or prevents or materially impairs the ability of the TIFIA Lender to 
monitor compliance by VDOT with applicable federal or local law 
pertaining to the Project or with the terms and conditions of the 
TIFIA Loan Agreement; or 

(iii) fails to observe or comply with any applicable federal or local law, 
or any term or condition of the TIFIA Loan Agreement; or 

(iv) fails to satisfy any condition set forth in Section 4 (Disbursement 
Conditions) or Section 12(b) (Conditions Precedent to All 
Disbursements) of the TIFIA Loan Agreement; or 

(v) fails to deliver documentation satisfactory to the TIFIA Lender 
evidencing Eligible Project Costs claimed for disbursement at the 
times and in the manner specified by the TIFIA Loan Agreement; 
provided, that in such case the TIFIA Lender may, in its sole 
discretion, partially approve a disbursement request in respect of any 
amounts for which adequate documentation evidencing Eligible 
Project Costs has been provided and may, in its sole discretion, 
disburse in respect of such properly documented amounts. 
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Section 5. Federal Government Shutdown.  Notwithstanding anything to the contrary 
set forth in this Exhibit D, the TIFIA Lender (a) shall be entitled to withhold approval of any 
pending or subsequent requests for the disbursement of TIFIA Loan proceeds and (b) shall have 
no obligation to make any disbursement of proceeds of the TIFIA Loan to the Borrower (even if 
such disbursement has been approved by the TIFIA Lender), in each case if the TIFIA Lender’s 
ability to make the relevant disbursement is impaired as a result of a partial or total shutdown of 
the operations of any federal department or agency (including the USDOT or any of its agencies), 
or any contractor of any such department or agency, due to a lapse in appropriations by Congress. 



 Exhibit D-4 
1633166.01-WASSR01A - MSW 

APPENDIX ONE TO EXHIBIT D 
 

FORM OF REQUISITION 

Build America Bureau 
 
United States Department of Transportation 
c/o Director,  Office of Credit Programs 
 
Room W12-464 
1200 New Jersey Avenue, SE, 
Washington, D.C. 20590 
 
Federal Highway Administration 
Virginia Division Office 
400 North 8th St., Suite 750 
Richmond, Virginia 23219-4825 
Attn: Division Administrator 
 
Re: HAMPTON ROADS TRANSPORTATION ACCOUNTABILITY COMMISSION 
PROJECT (TIFIA  - [_______]) 

Ladies and Gentlemen: 

Pursuant to Section 4 (Disbursement Conditions) of the TIFIA Loan Agreement, dated as of 
[_____], 2021 (the “TIFIA Loan Agreement”), by and between HAMPTON ROADS 
TRANSPORTATION ACCOUNTABILITY COMMISSION (the “Borrower”) and the UNITED 
STATES DEPARTMENT OF TRANSPORTATION, acting by and through the Executive 
Director of the Build America Bureau (the “TIFIA Lender”), we hereby request disbursement in 
the amount of $[___________] in respect of Eligible Project Costs paid or incurred by or on behalf 
of the Borrower.  Capitalized terms used but not defined herein have the meaning set forth in the 
TIFIA Loan Agreement.  In connection with this Requisition the undersigned does hereby 
represent and certify the following: 

 This Requisition is Requisition number [_______].  

 The requested date of disbursement is [____________] 15, 20[__] (the “Disbursement 
Date”)[, which is the first Business Day following [___________] 15, 20[____]]. 

 The requested amount with respect to each Tranche is set forth below: 

(a) Tranche A:  $[_____] 

(b) Tranche B:  $[_____] 

(c) Tranche C:  $[_____] 

(d) Tranche D:  $[_____] 
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(e) Tranche E:  $[_____] 

 The 2021 HRTF BANs were issued on [insert date] and $[_____], representing the full 
amount off proceeds of such offering, less $[___], which was used to [fund reserves and] 
pay costs of issuance associated therewith) have been expended on Total Project Costs. 

 The amounts hereby requisitioned have been paid or incurred by or on behalf of the 
Borrower for Eligible Project Costs and have not been paid for or reimbursed by any 
previous disbursement from TIFIA Loan proceeds. 

 The amount of this Requisition, together with all prior Requisitions, does not exceed the 
amount of the TIFIA Loan and the amount of this Requisition, together with all prior 
Requisitions in respect of any Tranche, does not exceed the maximum principal amount 
for such Tranche. 

 All documentation evidencing the Eligible Project Costs to be reimbursed by the above-
requested disbursement has been delivered by the Borrower at the times and in the manner 
specified by the TIFIA Loan Agreement. 

 The Borrower has ensured that VDOT has all Governmental Approvals necessary as of the 
date hereof and as of the Disbursement Date (immediately after giving effect to the above-
requested disbursement of TIFIA Loan proceeds), for the development, construction, 
operation and maintenance of the Project and each such Governmental Approval is in full 
force and effect (and is not subject to any notice of violation, breach or revocation). 

 As demonstrated in the Revised Financial Model most recently delivered to the TIFIA 
Lender and in the Project Budget, the funds that have been fully and completely committed 
and allocated to the Borrower by the providers thereof to pay Total Project Costs are 
sufficient to pay all Total Project Costs necessary to achieve Substantial Completion in 
accordance with the Construction Schedule and by no later than the Projected Substantial 
Completion Date. 

 Each of the insurance policies obtained by VDOT in satisfaction of the condition in Section 
12(a)(xviii) (Conditions Precedent to Effectiveness) of the TIFIA Loan Agreement is in 
full force and effect, and no notice of termination thereof has been issued by the applicable 
insurance provider. 

 The Project has been, and is being, constructed in a manner consistent with all plans, 
specifications, engineering reports and facilities plans previously submitted to the TIFIA 
Lender and the FHWA Division Office and in accordance with the highest standards of 
VDOT’s industry. 

 The representations and warranties of the Borrower set forth in the TIFIA Loan Agreement 
and in each other Related Document are true and correct as of the date hereof and as of the 
Disbursement Date, except to the extent such representations and warranties expressly 
relate to an earlier date (in which case, such representations and warranties shall be true 
and correct as of such earlier date). 
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 As of the date hereof and on the Disbursement Date (immediately after giving effect to the 
above-requested disbursement of TIFIA Loan proceeds), (i) no Event of Default or event 
of default under any other Related Document and (ii) no event that, with the giving of 
notice or the passage of time or both, would constitute an Event of Default or event of 
default under any Related Document, in each case, has occurred and is continuing. 

 No Material Adverse Effect, or any event or condition that could reasonably be expected 
to have a Material Adverse Effect, has occurred  since [insert date of Application] and is 
continuing. 

 A copy of the monthly construction progress report pursuant to Section 23(b)(i) (Monthly 
Construction Progress Report) of the TIFIA Loan Agreement for the month preceding the 
date of the applicable Requisition has been delivered to each of the above named addresses. 

 The undersigned acknowledges that if the Borrower makes a false, fictitious, or fraudulent 
claim, statement, submission, or certification to the Federal Government in connection with 
the Project, the Federal Government reserves the right to impose on the Borrower the 
penalties of 18 U.S.C. § 1001 and 49 U.S.C. § 5323(l)(1), to the extent the Federal 
Government deems appropriate. 

 A copy of this requisition has been delivered to each of the above named addressees. 

 The undersigned is duly authorized to execute and deliver this requisition on behalf of the 
Borrower. 
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[Add wire instructions for Trustee.] 

Date: _______________________ HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION 
 
 
By:  
Name: 
Title:  
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APPENDIX TWO TO EXHIBIT D 
 

DISAPPROVAL OF THE TIFIA LENDER 
(TO BE DELIVERED TO THE BORROWER) 

Requisition Number [●] is [approved in part in the amount of $[●]] [not approved]9 by the 
TIFIA Lender (as defined herein) pursuant to Section 4 (Disbursement Conditions) of the TIFIA 
Loan Agreement, dated as of [_____], 2021, by and between Hampton Roads Transportation 
Accountability Commission (the “Borrower”) and the United States Department of 
Transportation, acting by and through the Executive Director of the Build America Bureau (the 
“TIFIA Lender”). 

Any determination, action or failure to act by the TIFIA Lender with respect to the 
Requisition set forth above, including any  withholding of a disbursement, shall be at the TIFIA 
Lender’s sole discretion, and in no event shall the TIFIA Lender be responsible for or liable to the 
Borrower for any and/or all consequence(s) which are the result thereof. 

UNITED STATES DEPARTMENT OF 
TRANSPORTATION, acting by and 
through the Executive Director of the Build 
America Bureau 
 
 
 
 
By:  
TIFIA Lender’s Authorized Representative 
Name: 
Title: 
Dated: 

  

                                                 
9Attached hereto as Exhibit A are reasons for any partial or full denial of approval. 
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EXHIBIT A TO APPENDIX TWO TO EXHIBIT D 
 

[INSERT REASONS FOR ANY PARTIAL OR FULL DENIAL OF APPROVAL.] 
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EXHIBIT E 
 

COMPLIANCE WITH LAWS 

The Borrower shall, and shall require VDOT, which shall in turn require that the Construction 
Contractors and their contractors and subcontractors at all tiers for the Project, to comply in all 
material respects with any and all applicable federal and state laws.  The following list of federal 
laws is illustrative of the type of requirements generally applicable to transportation projects.  It is 
not intended to be exhaustive. 

(i) The Americans With Disabilities Act of 1990 and implementing regulations (42 U.S.C. § 
12101 et seq.; 28 CFR Part 35; 29 CFR Part 1630); 

(ii) Title VI of the Civil Rights Act of 1964, as amended (42 U.S.C. § 2000d et seq.), and 
USDOT implementing regulations (49 CFR Part 21); 

(iii) The Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, 
as amended (42 U.S.C. § 4601 et seq.), with the understanding that the requirements of said Act 
are not applicable with respect to utility relocations except with respect to acquisitions by the 
Borrower of easements or other real property rights for the relocated facilities; 

(iv) Equal employment opportunity requirements under Executive Order 11246 dated 
September 24, 1965 (30 FR 12319), any Executive Order amending such order, and implementing 
regulations (29 CFR §§ 1625-27, 1630; 28 CFR Part 35; 41 CFR Part 60; and 49 CFR Part 27); 

(v) Restrictions governing the use of federal appropriated funds for lobbying (31 U.S.C. § 
1352; 49 CFR Part 20); 

(vi) The Clean Air Act, as amended (42 U.S.C. § 7401 et seq.); 

(vii) The National Environmental Policy Act of 1969 (42 U.S.C. § 4321 et seq.), including the 
environmental mitigation requirements and commitments made by VDOT that result in the 
FHWA’s approval of the NEPA Determination; 

(viii) The Federal Water Pollution Control Act, as amended (33 U.S.C. § 1251 et seq.); 

(ix) The Endangered Species Act, 16 U.S.C. § 1531, et seq.; 

(x) 23 U.S.C. § 138 and 49 U.S.C. § 303, as applicable; 

(xi) The health and safety requirements set forth in 40 U.S.C. §§ 3701-3702 and implementing 
regulations (29 CFR Part 1926 and 23 CFR § 635.108, as applicable); 

(xii) The prevailing wage requirements set forth in 40 U.S.C. § 3141 et seq., and implementing 
regulations (29 CFR Part 5), and, as applicable, 23 U.S.C. § 113 and implementing regulations (23 
CFR §§ 635.117(f) and 635.118), and FHWA Form 1273 §§ IV and V for those contracts that 
involve construction of highway improvements; 
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(xiii) The Buy America requirements set forth in 23 U.S.C. § 313 and implementing regulations 
(23 CFR § 635.410); 

(xiv) The requirements of 23 U.S.C. § 101 et seq. and 23 CFR; 

(xv) The Cargo Preference Act of 1954, as amended (46 U.S.C. §55305), and implementing 
regulations (46 CFR Part 381);  

(xvi) The applicable requirements of 49 CFR Part 26 relating to the Disadvantaged Business 
Enterprise program; and 

(xvii) The requirements of Section 889 of the John S. McCain National Defense Authorization 
Act for Fiscal Year 2019 (Pub. L. 115-232) and implementing regulations (2 CFR § 200.216). 
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EXHIBIT F 
 

RESERVED 
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EXHIBIT G 
 

TIFIA DEBT SERVICE 

 
[To be inserted on Effective Date]



 

 Exhibit H-1 
1633166.01-WASSR01A - MSW 

EXHIBIT H-1 
 

OPINIONS REQUIRED OF COUNSEL TO BORROWER 

An opinion of the counsel of the Borrower, dated as of the Effective Date, to the effect that: 
(a) the Borrower is duly created and validly existing under the laws of the jurisdiction of formation; 
(b) the Borrower has all requisite power and authority to conduct its business and to execute and 
deliver, and to perform its obligations under the Related Documents to which it is a party; (c) the 
execution and delivery by the Borrower of, and the performance of its respective obligations under, 
the Related Documents to which it is a party, have been duly authorized by all necessary 
organizational or regulatory action; (d) the Borrower has duly executed and delivered each Related 
Document to which it is a party and each such Related Document constitutes the legal, valid and 
binding obligation of such party; enforceable against such party in accordance with their respective 
terms; (e) no authorization, consent, or other approval of, or registration, declaration or other filing 
with any governmental authority of the United States of America or of the State is required on the 
part of the Borrower for the execution and delivery by such party of, and the performance of such 
party under, any Related Document to which it is a party other than authorizations, consents, 
approvals, registrations, declarations and filings that have already been timely obtained or made 
by the Borrower; (f) the execution and delivery by the Borrower of, and compliance with the 
provisions of, the Related Documents to which it is a party in each case do not (i) violate the 
Organizational Documents of the Borrower, (ii) violate the law of the United States of America or 
of the State or (iii) conflict with or constitute a breach of or default under any material agreement 
or other instrument known to such counsel to which the Borrower is a party, or to the best of such 
counsel’s knowledge, after reasonable review, any court order, consent decree, statute, rule, 
regulation or any other law to which the Borrower is subject; (g) the Borrower is not an investment 
company required to register under the Investment Company Act of 1940, as amended; and (h) to 
our knowledge after due inquiry, there are no actions, suits, proceedings or investigations against 
the Borrower by or before any court, arbitrator or any other Governmental Authority in connection 
with the Related Documents or the Project that are pending. 
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EXHIBIT H-2 
 

OPINIONS REQUIRED FROM BOND COUNSEL 

An opinion of bond counsel, dated as of the Effective Date, to the effect that: (a) each of 
the TIFIA Bond, the Indenture, and the TIFIA Supplemental Indenture has been duly authorized, 
executed, and delivered by the Borrower in accordance with the Organizational Documents of the 
Borrower and in compliance with all applicable laws; (b) each of the TIFIA Bond, the Indenture, 
and the TIFIA Supplemental Indenture is in full force and effect and constitutes the legal, valid, 
and binding obligation of the Borrower, enforceable in accordance with its respective terms and 
conditions; (c) the TIFIA Bond is a Subordinate Obligation, secured by the Liens on the Trust 
Estate, and shall be subordinate to the Lien on the Trust Estate pledged to secure the Senior 
Obligations and the Intermediate Lien Obligations, and shall be pari passu to the Lien on the Trust 
Estate pledged to secure the Subordinate Obligations and is a Bond entitled to the benefits of a 
Bond under the Indenture, enforceable under the laws of the State without any further action by 
the Borrower or any other Person; (d) the Indenture and the TIFIA Supplemental Indenture create 
the valid and binding assignment and pledge of the Trust Estate to secure the payment of the 
principal of, interest on, and other amounts payable in respect of, the TIFIA Bond, irrespective of 
whether any party has notice of the pledge and without the need for any physical delivery, 
recordation, filing or further act; (e) all actions by the Borrower that are required for the use of 
Pledged Revenues as required under the Indenture, the TIFIA Supplemental Indenture and under 
the TIFIA Loan Agreement have been duly and lawfully made; (f) the Borrower has complied with 
the requirements of State law to lawfully pledge the Trust Estate and use the Pledged Revenues as 
required by the terms of the Indenture, the TIFIA Supplemental Indenture, and the TIFIA Loan 
Agreement; (g) the Borrower is not eligible to be a debtor in either a voluntary or involuntary case 
under the United States Bankruptcy Code; and (h) the Borrower is not entitled to claim 
governmental immunity in any breach of contract action  under the TIFIA Loan Agreement or the 
TIFIA Bond or by the Trustee under the Indenture Documents or the Toll Indenture. 
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EXHIBIT I 
 

METHODOLOGY FOR FORECASTING HRTF REVENUES 

Currently, the Virginia Department of Taxation (“VTAX”) prepares six-year revenue forecasts for the 
State’s state revenue sources on a bi-annual basis. The revenue forecasts include the non-general fund 
revenues dedicated transportation, such as HRTF Revenues, which are provided to the Hampton Roads 
Transportation Accountability Commission as specified in the Code of Virginia under Chapters 6 and 22.1. 
In any period when such information is provided to HRTAC, it will be utilized in the revenue projection 
described herein. If this information ceases to be available, HRTAC will consult with VDOT and VTAX 
to provide a replacement short-term forecast, acceptable to the Bureau. 
 
Regional Retail Sales and Use Tax (“S&U Tax”) Forecasts  
 
• Historical S&U Tax based on audited receipts  
• Then the VDOT 6-year forecast (after the last year audited) 
• Thereafter grow the S&U Tax based the compounded annual growth (CAGR) calculated on the 

historical 11 year sales tax and the 6 year of projected sales tax. (year end balance) 
 
Note for the period prior to 2016 the growth of the LOST tax will be used a proxy for the historical S&U 
Tax.  
 
Example for projections prepared within FY 2019 

Years 
2008 – 2015  2016 – 2018 2019 – 2024 2025 onwards 
Actual based on 
proxy  

Actual audited S&U Tax 
receipts 

VTAX projected S&U 
Tax receipts 

Grow by prior year 
CAGR  

 
where CAGR = (VTAX projected S&U Tax 2024 / actual 2008 S&U Tax) ^ (1/16) 

 
Regional Motor Fuels Sales Tax (“RMF”) Forecasts 
 
The regional motor fuels sales tax is equal to Consumption x Price x Tax Rate 
 
• Historical RMF receipts based on audited receipts 
• Then the VDOT 6-year forecast  
• Thereafter grow the RMF Tax based the compounded annual growth (CAGR) calculated on the 

historical 6-year gas consumption and the 6 year of gas consumption  
 
Note for the period prior to 2016 the growth of the LOST tax will be used a proxy.  
   
Example for projections prepared with FY 2019 

Years 
2012 – 2018 2019 – 2024 2025 onwards 
Actual RMF  VDOT projected RMF Receipt Grow by prior year 

CAGR  
Actual gas usage Projected gas usage  

 
where CAGR = (VDOT projected gas usage 2024 / actual 2012 gas usage) ^ (1/12) 
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EXHIBIT J 
 

FORM OF CERTIFICATE OF TRUSTEE 
 

HAMPTON ROADS TRANSPORTATION ACCOUNTABILITY COMMISSION 

TIFIA BOND, 
HRTAC PROJECT 

(TIFIA – [_______]) 

The undersigned, Wilmington Trust, National Association (the “Trustee”), by its duly 
appointed, qualified and acting [Vice President], certifies with respect to the above referenced 
bond (the “TIFIA Bond”) dated as of [___], 2021, as follows (capitalized terms used in this 
Certificate which are not otherwise defined shall have the meanings given to such terms in the 
Indenture (as defined below)): 

 That the Trustee is a national association duly organized and validly existing under the 
laws of the United States of America and is duly licensed and in good standing under the 
laws of the United States of America. 

 All approvals, consents and orders of any governmental authority or agency having 
jurisdiction in the matter which would constitute a condition precedent to the performance 
by the Trustee of its duties and obligations under the documents pertaining to the issuance 
of the TIFIA Bond have been obtained and are in full force and effect. 

 The Indenture and the TIFIA Supplemental Indenture (each as defined herein) pertaining 
to the issuance of the TIFIA Bond to which the Trustee is a party was executed and the 
TIFIA Bond was authenticated on behalf of the Trustee by one or more of the persons 
whose names and offices appear on Annex One attached hereto and made part hereof, that 
each person was at the time of the execution of such documents and the authentication of 
the TIFIA Bond and now is duly appointed, qualified and acting incumbent of his or her 
respective office, that each such person was authorized to execute such documents and to 
authenticate the TIFIA Bond, and that the signature appearing after the name of each such 
person is a true and correct specimen of that person’s genuine signature. 

 That the undersigned is authorized to act as Trustee and accept the trusts conveyed to it 
under the Indenture (“Trusts”), has accepted the Trusts so conveyed and in so accepting 
the Trusts and so acting is in violation of no provision of its articles of association or 
bylaws, any law, regulation or court or administrative order or any agreement or other 
instrument to which it is a party or by which it may be bound. 

 That attached to this Certificate as Annex Two is a full, true and correct copy of excerpts 
from resolutions of the board of directors of the Trustee and other applicable documents 
that evidence the Trustee’s trust powers and the authority of the officers referred to above 
to act on behalf of the Trustee; and that these excerpts and other applicable documents were 
in effect on the date or dates such officers acted and remain in full force and effect today, 
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and such excerpts and documents have not been amended since the date of the last 
amendment thereto shown on any such copy, as applicable. 

 That receipt is acknowledged of all instruments, certifications and other documents or 
confirmations required to be received by the Trustee pursuant to Section 5.3 and Section 
15.3 of that certain Indenture (the “Indenture”), dated as of February 1, 2018, and the 
Supplemental Indenture pertaining to the TIFIA Bond (the “TIFIA Supplemental 
Indenture”), dated as of [___] 1, 2021, each between the Hampton Roads Transportation 
Accountability Commission (the “Borrower”) and the Trustee. 

 That receipt is also acknowledged of that certain TIFIA Loan Agreement, dated as of 
[______], 2021 (the “TIFIA Loan Agreement”), between the Borrower and the United 
States Department of Transportation, acting by and through the Executive Director of the 
Build America Bureau (the “TIFIA Bondholder”). 

 That the Trustee also accepts its appointment and agrees to perform the duties and 
responsibilities of Trustee and of Bond Registrar and Paying Agent for and in respect of 
the TIFIA Bond as set forth in the Indenture, the TIFIA Supplemental Indenture, and the 
TIFIA Loan Agreement, including from time to time redeeming all or a portion of the 
TIFIA Bond as provided in Article IV of the Indenture.  In accepting such duties and 
responsibilities, the Trustee shall be entitled to all of the privileges, immunities, rights and 
protections set forth in Article XIV of the Indenture. 

 That all funds and accounts for the payment of the TIFIA Bond pursuant to the Indenture 
and the TIFIA Supplemental Indenture (including, but not limited to, the TIFIA Series 
2021 Project Fund; the TIFIA Series 2021 Bond Debt Service Fund, and within such Fund 
the TIFIA Series 2021 Interest Account, the TIFIA Series 2021 Principal Account, the 
TIFIA Series 2021 Redemption Account and the TIFIA Revenue Sharing Account; and the 
TIFIA Series 2021 Bond Debt Service Reserve Fund) have been established as provided in 
the Indenture and the TIFIA Supplemental Indenture. 

[SIGNATURE PAGE FOLLOWS] 
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Dated: [__________], 2021 
WILMINGTON TRUST, NATIONAL 
ASSOCIATION 
 
 
By:  
Its: 
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ANNEX ONE TO EXHIBIT J 
 

OFFICERS OF TRUSTEE 

  



 Exhibit J-5 
1633166.01-WASSR01A - MSW 

ANNEX TWO TO EXHIBIT J 
 

RESOLUTIONS OF BOARD OF DIRECTORS OF TRUSTEE 
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EXHIBIT K-1 
 

FORM OF BORROWER’S OFFICER’S CERTIFICATE 

Reference is made to that certain TIFIA Loan Agreement, dated as of [_____], 2021 (the 
“TIFIA Loan Agreement”), by and among the Hampton Roads Transportation Accountability 
Commission (the “Borrower”) and the United States Department of Transportation, acting by and 
through the Executive Director of the Build America Bureau (the “TIFIA Lender”).  Capitalized 
terms used in this certificate and not defined shall have the respective meanings ascribed to such 
terms in the TIFIA Loan Agreement.  

Pursuant to Section 12(a)(v) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, the undersigned, Executive Director, as Borrower’s Authorized Representative, does 
hereby certify on behalf of the Borrower and not in his/her personal capacity, as of the date hereof: 

(a) pursuant to Section 12(a)(v) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, attached hereto as Exhibit A is an incumbency certificate that lists all persons, 
together with their positions and specimen signatures, who are duly authorized by the 
Borrower to execute the Related Documents to which the Borrower is or will be a party, 
and who have been appointed a Borrower’s Authorized Representative in accordance with 
Section 26 (Borrower’s Authorized Representative) of the TIFIA Loan Agreement; 

(b) pursuant to Section 12(a)(ii) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, attached hereto as Exhibit B are certified, complete, and fully executed copies 
of each Indenture Document, together with any amendments, waivers or modifications 
thereto, in each case that has been entered into on or prior to the Effective Date, and each 
such agreement is in full force and effect, and all conditions contained in such documents 
to the closing of the transactions contemplated thereby shall have been fulfilled or 
effectively waived;  

(c) pursuant to Section 12(a)(iv) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, attached hereto as Exhibit C is a certificate from the Borrower’s Authorized 
Representative as to the absence of debarment, suspension or voluntary exclusion from 
participation in Federal Government contracts, procurement and non-procurement matters 
substantially in the form attached to the TIFIA Loan Agreement as Exhibit C with respect 
to the Borrower and its principals (as defined in 2 CFR § 180.995); 

(d) pursuant to Section 12(a)(vi) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, the Borrower hereby certifies that it is in compliance with the verification 
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requirements set forth in 2 CFR §§ 180.300 and 180.320 and with its obligations under 2 
CFR § 180.330; 

(e) pursuant to Section 12(a)(vii) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, the Borrower hereby certifies that: 

a. With respect to the Project, the Borrower has complied with NEPA  has delivered  
to  the  TIFIA Lender a copy of the NEPA Determination; and 

b. The Borrower has complied with all applicable requirements of the Uniform 
Relocation Assistance and Real Property Acquisition Policies Act of 1970 (42 
U.S.C. § 4601 et seq.) and Title VI of the Civil Rights Act of 1964 (42 U.S.C. 
§ 2000d et seq.); 

(f) pursuant to Section 12(a)(vii) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, attached hereto as Exhibit D is a certificate from VDOT evidencing VDOT’s 
compliance with its obligations under each Principal Project Contract, including the 
following: 

a. VDOT has complied with (A) the disclosure requirements set forth in 2 CFR § 
180.355, (B) the verification requirements set forth in 2 CFR §§ 180.300 and 
180.320, and (C) its obligations under 2 CFR § 180.330 with respect to the 
Construction Contracts; 

b. All Governmental Approvals necessary to commence construction of the Project 
have been obtained and that all such Governmental Approvals are final, non-
appealable, and in full force and effect (and are not subject to any notice of 
violation, breach, or revocation); 

c. With respect to the Project, VDOT has complied with NEPA; 

d. VDOT has complied with all applicable requirements of the Uniform Relocation 
Assistance and Real Property Acquisition Policies Act of 1970 (42 U.S.C. § 4601 
et seq.) and Title VI of the Civil Rights Act of 1964 (42 U.S.C. § 2000d et seq.); 

e. VDOT and each applicable Principal Project Party, as and if applicable, have 
obtained insurance with respect to the Project, which meets the requirements of 
Section 15(e) (Compliance with Principal Project Contracts); and 

f. Each performance security instrument delivered to or by VDOT pursuant to any 
Principal Project Contract as of the Effective Date is (A) in compliance with the 
requirements for such performance security pursuant to the applicable Principal 
Project Contract, and (B) in full force and effect; 

(g) pursuant to Section 12(a)(viii) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, attached hereto as Exhibit E is evidence that the Project has been included in 
(A) the metropolitan transportation improvement program adopted by the Hampton Roads 
Transportation Planning Organization, (B) the State transportation plan, and (C) the State 
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transportation improvement program approved by the USDOT or its designated agency, in 
each case to the extent required by 23 U.S.C. §§ 134 and 135, and 23 U.S.C. § 602(a)(3), 
as applicable; and the financial plan for each such program or plan shall reflect the costs 
of, and the sources of funding for, the Project; 

(h) pursuant to Section 12(a)(ix) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, attached hereto as Exhibit F is evidence of the assignment by at least two (2) 
Rating Agencies of public ratings of not less than ‘A-’ or ‘A3’ to the TIFIA Loan and to 
the Existing Indebtedness, and no such rating has been reduced, withdrawn or suspended 
as of the Effective Date; 

(i) pursuant to Section 12(a)(x) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, the Borrower has demonstrated that as of the Effective Date the funds shown 
in the Base Case Financial Model and in the Project Budget to pay Total Project Costs have 
been fully and completely committed and allocated to the Borrower by the providers 
thereof, or, in the case of HRTF Revenues, are reasonably anticipated to be available, and 
that such funds will be sufficient to pay all Total Project Costs necessary to achieve 
Substantial Completion in accordance with the Construction Schedule and in any event on 
or prior to the Projected Substantial Completion Date; 

(j) pursuant to Section 12(a)(xi) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, the Borrower has delivered to the TIFIA Lender certified, complete, and fully 
executed copies of each Principal Project Contract, together with any amendments, waivers 
or modifications thereto and any related performance security instruments, in each case 
that has been entered into on or prior to the Effective Date and each such agreement shall 
be in full force and effect and in form and substance satisfactory to the TIFIA Lender; 

(k) pursuant to Section 12(a)(xii) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, the Borrower has delivered a certified Base Case Financial Model on or prior 
to the Effective Date, which Base Case Financial Model (A) demonstrates that projected 
Pledged Revenues are sufficient to meet the Loan Amortization Schedule, (B) 
demonstrates a Total Debt Service Coverage Ratio for each Calculation Period through the 
Final Maturity Date that is not less than 4.60, (C) does not reflect the commencement of 
amortization of the principal amount of any Senior Obligations before the Debt Service 
Payment Commencement Date, (D) uses the methodology in Exhibit I to the TIFIA Loan 
Agreement for the purpose of forecasting HRTF Revenues, and (E) is otherwise in form 
and substance acceptable to the TIFIA Lender; 

(l) pursuant to Section 12(a)(xiii) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, attached hereto as Exhibit H is evidence that the Borrower (A) is authorized, 
pursuant Section 33.2-1920, as amended, Code of Virginia of 1950, to pledge, assign, and 
grant the Liens on the Trust Estate purported to be pledged, assigned, and granted pursuant 
to the Indenture Documents, without the need for notice to any Person, physical delivery, 
recordation, filing or further act, (B) has recorded or filed, or caused to be recorded or filed, 
for record in such manner and in such places as are required all documents and instruments, 
and taken or caused to be taken all other actions, as are necessary or desirable to establish 
and enforce the Trustee’s Lien on the Trust Estate (for the benefit of the Secured Parties) 
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to the extent contemplated by the Indenture Documents and required by applicable law, 
and (C) has paid, or caused to be paid, all taxes and filing fees that are due and payable in 
connection with the execution, delivery or recordation of any Indenture Documents or any 
instruments, certificates or financing statements in connection with the foregoing; 

(m) pursuant to Section 12(a)(xvi) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, (i) the Borrower’s Federal Employer Identification Number is 47-1742163, (ii) 
the Borrower’s Data Universal Numbering System number is 081015577, and (iii) the 
Borrower has registered with, and obtained confirmation of active registration status from, 
the federal System for Award Management (www.SAM.gov), and attached hereto as 
Exhibit I is evidence of (iii); 

(n) pursuant to Section 12(a)(xvii) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, attached hereto as Exhibit J is evidence that the Borrower is duly created and 
validly existing under the laws of the Commonwealth and a certified copy of the 
Borrower’s Organizational Documents; 

(o) pursuant to Section 12(a)(xvii) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, attached hereto as Exhibit K is a certified copy of the resolutions authorizing 
the execution of this Agreement, the TIFIA Supplemental Indenture, and the TIFIA Bond 
and the issuance of the TIFIA Bond;  

(p) pursuant to Section 12(a)(xix) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, the Borrower hereby certifies that the representations and warranties of the 
Borrower set forth in the TIFIA Loan Agreement and in each other Related Document to 
which the Borrower is a party are true and correct on and as of the date hereof, except to 
the extent that such representations and warranties expressly relate to an earlier date, in 
which case such representations and warranties were true and correct as of such earlier 
date; 

(q) pursuant to Section 12(a)(xx) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, the Borrower hereby certifies that, as of the Effective Date, (i) the maximum 
principal amount of the TIFIA Loan (excluding any interest that is capitalized in 
accordance with the terms hereof), together with the amount of any other credit assistance 
provided under the Act to the Borrower, does not exceed thirty-three percent (33%) of 
reasonably anticipated Eligible Project Costs and (ii) as required pursuant to § 603(b)(9) 
of the Act, the total federal assistance provided to the Project, including the maximum 
principal amount of the TIFIA Loan (excluding any interest that is capitalized in 
accordance with the terms hereof), does not exceed eighty percent (80%) of Eligible Project 
Costs; and 

(r) pursuant to Section 12(a)(xxii) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, attached hereto as Exhibit L is a certificate from the Borrower’s Authorized 
Representative as to the prohibition on the use of appropriated funds for lobbying 
substantially in the form as Exhibit N to the TIFIA Loan Agreement in accordance with 49 
CFR §20.100(b). 



 Exhibit K-1-5 
1633166.01-WASSR01A - MSW 

(s) pursuant to Section 12(a)(xxiii) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, attached hereto as Exhibit M are forms of the Project BANs Supplemental 
Indenture, the Project BANs Bond, and any other documents required to issue the Project 
BANs on the Project BANs Closing Date, each in the form and substance satisfactory to 
the TIFIA Lender. 
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IN WITNESS WHEREOF, the undersigned has executed this certificate as of the date first 
mentioned above. 

HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION 
 
 
By:  
Name: 
Title: Authorized Representative 
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EXHIBIT B TO EXHIBIT K-1 
 

INCUMBENCY CERTIFICATE 

The undersigned certifies that she is the Chair of the Hampton Roads Transportation 
Accountability Commission, a body politic and a political subdivision created under the laws of 
the Commonwealth of Virginia (the “Borrower”), and as such she is authorized to execute this 
certificate and further certifies that the following person has been elected or appointed, is qualified, 
and is now acting as an officer or authorized person of the Borrower in the capacity indicated 
below, and that the signature set forth opposite his name is a true and genuine signature.  She 
further certifies that any of the officer or authorized person listed below is authorized to sign 
agreements and give written instructions with regard to any matters pertaining to the TIFIA Loan 
Documents and/or the Indenture Documents as the Borrower’s Authorized Representative (each 
as defined in that certain TIFIA Loan Agreement, dated as of the date hereof, between the 
Borrower and the United States Department of Transportation, acting by and through the Executive 
Director of the Build America Bureau):  

Name Title Signature 

Kevin B. Page  Executive Director  ________________________ 
 

 

IN WITNESS WHEREOF, the undersigned has executed this certificate as of this _____ 
day of __________, 2021. 

HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION 
 
 
By:       
Name: Linda T. Johnson 
Title: Chair
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EXHIBIT K-2 
 

FORM OF BORROWER’S PROJECT BANs CLOSING DATE BORROWER’S 
AUTHORIZED REPRESENTATIVE’S CERTIFICATE 

 
Reference is made to that certain TIFIA Loan Agreement, dated as of [____], 2021 (the 

“TIFIA Loan Agreement”), by and among the Hampton Roads Transportation Accountability 
Commission (the “Borrower”) and the United States Department of Transportation, an agency of 
the United States of America, acting by and through the Executive Director of the Build America 
Bureau (the “TIFIA Lender”).  Capitalized terms used in this certificate and not defined shall have 
the respective meanings ascribed to such terms in the TIFIA Loan Agreement.  

The undersigned, [___], as Borrower’s Authorized Representative, does hereby certify on 
behalf of the Borrower and not in his/her personal capacity, as of the date hereof: 

(a) pursuant to Section 12(c)(i) of the TIFIA Loan Agreement, (i) the Project BANs have been 
approved by the Borrower and issued in accordance with the Indenture and Project BANs 
Supplemental Indenture, (ii) each of the conditions contained in the Indenture and the 
Project BANs Supplemental Indenture to the closing of the transactions contemplated 
thereby has been satisfied or waived with the consent of the TIFIA Lender, and (iii) Project 
BANs proceeds have been delivered to the Borrower; 

(b) pursuant to Section 12(c)(ii) of the TIFIA Loan Agreement, except for amendments 
effectuated pursuant to the terms of the Project BANs Supplemental Indenture, the 
Indenture shall remain in full force and effect, without any amendments thereto; 

(c) pursuant to Section 12(c)(iii) of the TIFIA Loan Agreement, attached hereto as Exhibit A 
are true, correct and complete copies of each of the Indenture, the Project BANs 
Supplemental Indenture, and the Project BANs Bond, executed by each of the parties 
thereto, in full force and effect, and in the form provided by the Borrower, with only such 
changes as are acceptable to the TIFIA Lender; 

(d) pursuant to Section 12(c)(iv) of the TIFIA Loan Agreement, [attached hereto as Exhibit B 
is a complete and fully executed copy of each other amendment, waiver or modification to 
any Principal Project Contract not delivered on the Effective Date, each of which is in full 
force and effect][there have been no amendments, waivers or modifications to any 
Principal Project Contract since the Effective Date]; 

(e) pursuant to Section 12(c)(v), the Borrower has delivered the legal opinions of counsel to 
the Borrower and bond counsel to the Borrower to the TIFIA Lender;  

(f) pursuant to Section 12(c)(vi) of the TIFIA Loan Agreement, the representations and 
warranties of the Borrower set forth in the TIFIA Loan Agreement (including Section 13 
thereof) and in each other Related Document are true, correct and complete on and as of 
the Project BANs Closing Date, except to the extent such representations and warranties 
expressly relate to an earlier date (in which case, such representations and warranties were 
true, correct and complete as of such earlier date); and 
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(g) pursuant to Section 12(c)(viii) of the TIFIA Loan Agreement, none of the ratings provided 
by the Borrower to the TIFIA Lender in satisfaction of the condition precedent specified 
in Section 12(a)(ix) of the TIFIA Loan Agreement as of the Effective Date has been 
reduced, withdrawn or suspended. 

 
IN WITNESS WHEREOF, the undersigned has executed this certificate as of the date first 

mentioned above. 

HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION 
 
 
 
By:        
Name: 
Title: Authorized Representative 
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EXHIBIT B TO EXHIBIT K-2 
 

INCUMBENCY CERTIFICATE 

The undersigned certifies that she is the Chair of the Hampton Roads Transportation 
Accountability Commission, a body politic and a political subdivision created under the laws of 
the Commonwealth of Virginia (the “Borrower”), and as such she is authorized to execute this 
certificate and further certifies that the following person has been elected or appointed, is qualified, 
and is now acting as an officer or authorized person of the Borrower in the capacity indicated 
below, and that the signature set forth opposite his name is a true and genuine signature.  She 
further certifies that the officer or authorized person listed below is authorized to sign agreements 
and give written instructions with regard to any matters pertaining to the TIFIA Loan Documents 
and/or the Indenture Documents as the Borrower’s Authorized Representative (each as defined in 
that certain TIFIA Loan Agreement, dated as of the date hereof, between the Borrower and the 
United States Department of Transportation, acting by and through the Executive Director of the 
Build America Bureau):  

Name Title Signature 

Kevin B. Page  Executive Director  ________________________ 
 

 

IN WITNESS WHEREOF, the undersigned has executed this certificate as of this _____ 
day of __________, 2021. 

 
HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION 
 
 
 
By:       
Name: Linda T. Johnson 
Title: Chair
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EXHIBIT L 
 

FORM OF CERTIFICATE OF SUBSTANTIAL COMPLETION 
 

[Letterhead of Borrower] 

[Date] 
 
Build America Bureau 
 
United States Department of Transportation 
 
Room W12-464 
1200 New Jersey Avenue, SE 
Washington, D.C. 20590 
Attention: Director, Office of Credit Programs 

Project: Hampton Roads Transportation Accountability Commission Project (TIFIA – 
[_______]) 

Dear Director: 

This Notice is provided pursuant to Section 15(f)(i)(A) (Substantial Completion) of that certain 
TIFIA Loan Agreement (the “TIFIA Loan Agreement”), dated as of [____] __, 2021, by and 
between the Hampton Roads Transportation Accountability Commission (the “Borrower”) and 
the United States Department of Transportation, an agency of the United States of America, acting 
by and through the Executive Director of the Build America Bureau (the “TIFIA Lender”).  

Unless otherwise defined herein, all capitalized terms in this Notice have the meanings assigned 
to those terms in the TIFIA Loan Agreement. 

I, the undersigned, in my capacity as the Borrower’s Authorized Representative and not in my 
individual capacity, do hereby certify to the TIFIA Lender that: 

(a) on [insert date Substantial Completion requirements were satisfied], the Project satisfied 
each of the requirements for Substantial Completion set forth in the Comprehensive 
Agreement and the PAFA; 

(b) Substantial Completion has been declared under each of the above-referenced agreements 
and copies of the notices of Substantial Completion under such agreements are attached to 
this certification; and 
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(c) Substantial Completion, as defined in the TIFIA Loan Agreement, has been achieved. 

HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION 
 
  
Name: 
Title:
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EXHIBIT M 
 

TIFIA LOAN REAMORTIZATION METHODOLOGY 

The TIFIA loan principal to be paid on July 1 of each year is calculated by multiplying the 
percentages (set out in the Table below) by the amount of the Outstanding TIFIA Loan Balance at 
the start of the Debt Service Commencement Date.  Any rounding differences will be applied to 
the last Principal Payment. 

Year Percentage 
2025  
2026  
2027  
2028  
2029  
2030  
2031  
2032  
2033  
2034  
2035  
2036  
2037  
2038  
2039  
2040  
2041  
2042  
2043  
2044  
2045  
2046  
2047  
2048  
2049  
2050  
2051  
2052  
2053  
2054  
2055  
2056  
2057  
2058  
2059  
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2060  
2061  
Total  
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EXHIBIT N 
 

CERTIFICATION REGARDING THE PROHIBITION ON THE USE OF 
APPROPRIATED FUNDS FOR LOBBYING 

Reference is made to that certain TIFIA Loan Agreement, dated as of [______], 2021 (the 
“TIFIA Loan Agreement”), by and among the Hampton Roads Transportation Accountability 
Commission (the “Borrower”) and the United States Department of Transportation, acting by and 
through the Executive Director of the Build America Bureau (the “TIFIA Lender”).  Capitalized 
terms used in this certificate and not defined shall have the respective meanings ascribed to such 
terms in the TIFIA Loan Agreement.  The undersigned, on behalf of the Hampton Roads 
Transportation Accountability Commission, hereby certifies, to the best of his or her knowledge 
and belief, that: 

(a) No Federal appropriated funds have been paid or will be paid, by or on behalf of 
the Borrower, to any person for influencing or attempting to influence an officer or employee of 
an agency, a member of Congress, an officer or employee of Congress, or an employee of a 
member of Congress in connection with the making of the TIFIA Loan. 

(b) If any funds other than proceeds of the TIFIA Loan have been paid or will be paid 
to any person for influencing or attempting to influence an officer or employee of any agency, a 
member of Congress, an officer or employee of Congress, or an employee of a member of Congress 
in connection with the TIFIA Loan, the Borrower shall complete and submit Standard Form-LLL, 
“Disclosure Form to Report Lobbying,” in accordance with its instructions. 

(c) The Borrower shall require that the language of this certification be included in the 
award documents for all subawards at all tiers (including subcontracts, subgrants, and contracts 
under grants, loans, and cooperative agreements) and that all subrecipients shall certify and 
disclose accordingly. 

This certification is a material representation of fact upon which reliance was placed when the 
TIFIA Lender entered into the TIFIA Loan Agreement.  Submission of this certification is a 
prerequisite to the effectiveness of the TIFIA Loan Agreement imposed by Section 1352 of title 
31, United States Code.  Any person who fails to file the required certification shall be subject to 
a civil penalty of not less than $10,000 and not more than $100,000 for each such failure. 

Dated: _________________ 
HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION 
 
 
By:  
Name: 
Title: 
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EXHIBIT O 
 

SECTION 8.1(b) OF THE INDENTURE, AS AMENDED BY THE TIFIA 
SUPPLEMENTAL INDENTURE 
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EXHIBIT P 

2 CFR Part 170 

I. REPORTING SUBAWARDS AND EXECUTIVE COMPENSATION 
a. Reporting of first-tier subawards. 

1. Applicability. Unless you are exempt as provided in paragraph (d) below, you 
must report each action that equals or exceeds $30,000 in Federal funds for a subaward to a non-
Federal entity or Federal agency (see definitions in paragraph (e) below). 

2. Where and when to report. 
i. The non-Federal entity or Federal agency must report each obligating 

action described in paragraph (a)(1) above to http://www.fsrs.gov. 
ii. For subaward information, report no later than the end of the month 

following the month in which the obligation was made. (For example, if the obligation was made 
on November 7, 2010, the obligation must be reported by no later than December 31, 2010.) 

3. What to report. You must report the information about each obligating action 
that the submission instructions posted at http://www.fsrs.gov specify. 

b. Reporting total compensation of recipient executives for non-Federal entities. 
1. Applicability and what to report. You must report total compensation for each of 

your five most highly compensated executives for the preceding completed fiscal year, if— 
i. The total Federal funding authorized to date under this TIFIA Loan equals 

or exceeds $30,000 as defined in 2 CFR § 170.320; 
ii. In the preceding fiscal year, you received— 

(A) 80 percent or more of your annual gross revenues from Federal 
procurement contracts (and subcontracts) and Federal financial assistance subject to the 
Transparency Act, as defined at 2 CFR § 170.320 (and subawards), and 

(B) $25,000,000 or more in annual gross revenues from Federal 
procurement contracts (and subcontracts) and Federal financial assistance subject to the 
Transparency Act, as defined at 2 CFR § 170.320 (and subawards); and, 

iii. The public does not have access to information about the compensation 
of the executives through periodic reports filed under section 13(a) or 15(d) of the Securities 
Exchange Act of 1934 (15 U.S.C. §§ 78m(a), 78o(d)) or section 6104 of the Internal Revenue 
Code of 1986. (To determine if the public has access to the compensation information, see the U.S. 
Security and Exchange Commission total compensation filings at 
http://www.sec.gov/answers/execomp.htm.) 

2. Where and when to report. You must report executive total compensation 
described in paragraph (b)(1) above: 

i. As part of your registration profile at https://www.sam.gov. 
ii. By the end of the month following the month of the Effective Date, and 

annually thereafter. 
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c. Reporting of Total Compensation of Subrecipient Executives. 
1. Applicability and what to report. Unless you are exempt as provided in paragraph 

(d) below, for each first-tier non-Federal entity subrecipient under this TIFIA Loan, you shall 
report the names and total compensation of each of the subrecipient’s five most highly 
compensated executives for the subrecipient’s preceding completed fiscal year, if— 

i. In the subrecipient’s preceding fiscal year, the subrecipient received— 
(A) 80 percent or more of its annual gross revenues from Federal 

procurement contracts (and subcontracts) and Federal financial assistance subject to the 
Transparency Act, as defined at 2 CFR § 170.320 (and subawards) and, 

(B) $25,000,000 or more in annual gross revenues from Federal 
procurement contracts (and subcontracts), and Federal financial assistance subject to the 
Transparency Act (and subawards); and 

ii. The public does not have access to information about the compensation 
of the executives through periodic reports filed under section 13(a) or 15(d) of the Securities 
Exchange Act of 1934 (15 U.S.C. §§ 78m(a), 78o(d)) or section 6104 of the Internal Revenue 
Code of 1986. (To determine if the public has access to the compensation information, see the U.S. 
Security and Exchange Commission total compensation filings at 
http://www.sec.gov/answers/execomp.htm.) 

2. Where and when to report. You must report subrecipient executive total 
compensation described in paragraph (c)(1) above: 

i. To the recipient. 
ii. By the end of the month following the month during which you make the 

subaward. For example, if a subaward is obligated on any date during the month of October of a 
given year (i.e., between October 1 and 31), you must report any required compensation 
information of the subrecipient by November 30 of that year. 

d. Exemptions. If, in the previous tax year, you had gross income, from all sources, under 
$300,000, you are exempt from the requirements to report: 

1. Subawards, and 
2. The total compensation of the five most highly compensated executives of any 

subrecipient. 
e. Definitions. For purposes of this Exhibit P: 

1. Federal Agency means a Federal agency as defined at 5 U.S.C. § 551(1) and 
further clarified by 5 U.S.C. § 552(f). 

2. Non-Federal entity means all of the following, as defined in 2 CFR Part 25: 
i. A Governmental organization, which is a State, local government, or 

Indian tribe; 
ii. A foreign public entity; 
iii. A domestic or foreign nonprofit organization; and, 
iv. A domestic or foreign for-profit organization 
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3. Executive means officers, managing partners, or any other employees in 
management positions. 

4. Subaward: 
i. This term means a legal instrument to provide support for the performance 

of any portion of the Project and that you as the Borrower award to an eligible subrecipient. 
ii. The term does not include your procurement of property and services 

needed to carry out the Project (for further explanation, see 2 CFR § 200.331). 
iii. A subaward may be provided through any legal agreement, including an 

agreement that you or a subrecipient considers a contract. 
5. Subrecipient means a non-Federal entity or Federal agency that: 

i. Receives a subaward from you (the recipient) under this TIFIA Loan; and 
ii. Is accountable to you for the use of the Federal funds provided by the 

subaward. 
6. Total compensation means the cash and noncash dollar value earned by the 

executive during the recipient’s or subrecipient’s preceding fiscal year and includes the 
following (for more information see 17 CFR § 229.402(c)(2)). 
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SIXTH SUPPLEMENTAL SERIES INDENTURE OF TRUST 

This SIXTH SUPPLEMENTAL SERIES INDENTURE OF TRUST (this “Sixth Series 
Supplement”) is made as of [_________], 2021 between the HAMPTON ROADS 
TRANSPORTATION ACCOUNTABILITY COMMISSION, a body politic and a political 
subdivision of the Commonwealth of Virginia (“HRTAC”), and WILMINGTON TRUST, 
NATIONAL ASSOCIATION, a national banking association, and its successors, as trustee (the 
“Trustee”). 

RECITALS 

WHEREAS, HRTAC is a body politic and a political subdivision of the Commonwealth 
of Virginia (the “Commonwealth”) having the authority under the Code of Virginia of 1950, as 
amended (the “Virginia Code”), to receive all of the amounts dedicated to the Hampton Roads 
Transportation Fund (the “HRTF”) from the additional sales and use tax revenues described in 
Section 58.1-638.H.2 of the Virginia Code and the additional wholesale motor vehicle fuels sales 
tax revenues described in Section 58.1-2295.A.2 of the Virginia Code;  

WHEREAS, as provided in Chapter 26, Title 33.2, of the Virginia Code (the “HRTAC 
Act”), HRTAC shall use the moneys deposited in the HRTF solely for the purposes of (i) funding 
new construction projects on new or existing highways, bridges, and tunnels in the Member 
Localities (as hereinafter defined), giving priority to projects expected to provide the greatest 
impact on reducing congestion for the greatest number of citizens residing within the Member 
Localities, and (ii) paying HRTAC’s administrative and operating expenses as provided in the 
Annual Budget;  

WHEREAS, Section 33.2-2606 of the HRTAC Act authorizes and empowers HRTAC to 
issue bonds and other evidences of debt and provides that the provisions of Article 5 (Section 33.2-
1920 et seq.) of Chapter 19 of Title 33.2 of the Virginia Code shall apply, mutatis mutandis, to the 
issuance of such bonds and other evidences of debt (collectively, the “Bonds”) for any of 
HRTAC’s purposes;  

WHEREAS, Section 33.2-1920 of the Virginia Code permits the Bonds to be payable from 
and secured by a pledge of all or any part of the revenues, moneys or funds of HRTAC as specified 
in a resolution adopted or indenture entered into by HRTAC, but that such Bonds shall not 
constitute debt of the Commonwealth or any political subdivision thereof (including any Member 
Locality) other than HRTAC, and that such Bonds shall not constitute an indebtedness within the 
meaning of any debt limitation or restriction except as provided under Section 33.2-1920 of the 
Virginia Code;  

WHEREAS, HRTAC has executed and delivered to the Trustee a Master Indenture of 
Trust dated as of February 1, 2018 (as supplemented and amended, the “Master Indenture”), under 
which, among other things, HRTAC has provided for the financing and refinancing of the costs of 
Projects through the issuance from time to time of Bonds, payable from and secured by the 
HRTAC Revenues;  
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WHEREAS, HRTAC now desires to issue, sell, and deliver a Series of Senior Lien 
Obligations under the Master Indenture in the original aggregate principal amount of $__________ 
(as further described in Section 2.1(a) below, the “2021A Notes”);  

WHEREAS, HRTAC will use the proceeds of the 2021A Notes to:  (a) pay, or to reimburse 
itself for, portions of the costs of the construction and acquisition of Projects described in Exhibit 
A hereto (collectively, the “2021A Notes Projects”), (b) pay certain capitalized interest on the 
2021A Notes, and (c) finance certain costs of issuance of the 2021A Notes;  

WHEREAS, the Master Indenture provides that, as a condition to the issuance and 
authentication of any Series of Bonds, HRTAC shall deliver to the Trustee a Series Supplement, 
which shall consist of this Sixth Series Supplement; and 

WHEREAS, all things necessary to make the 2021A Notes valid and binding limited 
obligations of HRTAC, when authenticated and issued as provided in this Sixth Series Supplement, 
and to constitute this Sixth Series Supplement a valid and binding Series Supplement securing the 
payment of the principal of and premium, if any, and interest on the 2021A Notes, have been done 
and performed. 

NOW, THEREFORE, HRTAC hereby covenants and agrees with the Trustee and with 
the Owners, from time to time, of the 2021A Notes, as follows: 

 

ARTICLE I 
SERIES SUPPLEMENT 

Section 1.1 Series Supplement  This Sixth Series Supplement is a Series Supplement 
that is authorized and executed by HRTAC and delivered to the Trustee pursuant to and in 
accordance with Articles V and XV of the Master Indenture.  All terms, covenants, conditions and 
agreements of the Master Indenture apply with full force and effect to the 2021A Notes, except as 
otherwise expressly stated in this Sixth Series Supplement. 

Section 1.2 Definitions.  All capitalized words and terms used in this Sixth Series 
Supplement, including in the recitals, shall have the meanings set forth in Article I of the Master 
Indenture unless the context clearly requires a different or separate meaning. In addition, the 
following words and terms have the following meanings in this Sixth Series Supplement unless 
the context clearly requires otherwise: 

“2021A Cost of Issuance Fund” means the Cost of Issuance Fund Related to the 2021A 
Notes established pursuant to Section 7.1 of the Master Indenture and Section 4.1 of this Sixth 
Series Supplement. 

“2021A Note Debt Service Fund” means the Debt Service Fund Related to the 2021A 
Notes established pursuant to Section 7.1 of the Master Indenture and Section 4.1 of this Sixth 
Series Supplement. 
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“2021A Notes” means the Series of Senior Lien Obligations authorized to be issued under 
Section 2.1(a) of this Sixth Series Supplement. 

“2021A Notes Principal Payment Date” means _____________. 

“2021A Notes Projects” means, collectively, the Projects described in Exhibit A hereto. 

“2021A Project Fund” means the Project Fund Related to the 2021A Notes established 
pursuant to Section 7.1 of the Master Indenture and Section 4.1 of this Sixth Series Supplement. 

“2021A Rebate Fund” means the Rebate Fund Related to the 2021A Notes established 
pursuant to Section 7.1 of the Master Indenture and Section 4.1 of this Sixth Series Supplement. 

“2021A Tax Regulatory Agreement” means the Tax Certificate and Regulatory 
Agreement dated the Closing Date made by HRTAC for the benefit of the Trustee and the Owners 
of the 2021A Notes. 

“Closing Date” means the date of the issuance, authentication and delivery of the 2021A 
Notes. 

“Dated Date” means the Closing Date. 

“DTC” shall have the meaning set forth in Section 2.3 of this Sixth Series Supplement. 

“Fifth Series Supplement” means the Fifth Supplemental Series Indenture of Trust dated 
as of [_________], 2021 between HRTAC and the Trustee, supplementing and amending the 
Master Indenture. 

“Letter of Representations” means HRTAC’s Blanket Issuer Letter of Representations 
to DTC dated January 22, 2018. 

“Master Indenture” means the Master Indenture of Trust dated as of February 1, 2018, 
between HRTAC and the Trustee, as the same may be modified, altered, amended and 
supplemented from time to time in accordance with its terms.   

“Member Localities” means, collectively, each county and city located in Planning 
District 23, established pursuant to Chapter 42, Title 15.2, of the Virginia Code, currently 
consisting of the Counties of Isle of Wight, James City, Southampton and York, and the Cities of 
Chesapeake, Franklin, Hampton, Newport News, Norfolk, Poquoson, Portsmouth, Suffolk, 
Virginia Beach and Williamsburg, and any other localities that may hereafter be added to HRTAC 
by amendment to the Virginia Code. 

“Rebate Requirement” means, collectively, the requirements applicable to tax-exempt 
bonds under Section 148(f)(2) and (3) of the Tax Code. 
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“Sixth Series Supplement” means this Sixth Series Supplemental Series Indenture of 
Trust dated as of [_________], 2021, between HRTAC and the Trustee, being a Series Supplement 
with respect to the Series 2021A Notes pursuant to the provisions of the Master Indenture. 

“TIFIA Loan Agreement” means the TIFIA Loan Agreement included as Exhibit A to 
the Fifth Series Supplement, dated as of ____ __, 2021, by and between HRTAC and the United 
States Department of Transportation, acting by and through the Executive Director of the Build 
America Bureau, as amended or supplemented from time to time. 

Section 1.3 Representations of HRTAC.  HRTAC represents that (i) it is duly 
authorized under the Constitution and laws of the Commonwealth, including, particularly and 
without limitation, Section 33.2-2606 of the HRTAC Act, to issue the 2021A Notes, to execute 
this Sixth Series Supplement, and to pledge and grant the security provided herein subject to the 
Master Indenture, (ii) all action on its part necessary for the execution and delivery of this Sixth 
Series Supplement has been taken, and (iii) the 2021A Notes in the hands of the Owners thereof 
are and will be valid and enforceable limited obligations of HRTAC. 
 
 

ARTICLE II 
AUTHORIZATION AND DETAILS OF 2021A NOTES 

Section 2.1 Authorization of 2021A Notes. (a)  There is authorized to be issued 
pursuant to the Master Indenture a Series of Senior Lien Obligations in the aggregate principal 
amount of $__________, to be called the “Hampton Roads Transportation Fund Senior Lien Bond 
Anticipation Notes, Series 2021A.”  
 

(b) The proceeds of the 2021A Notes shall be used for the purposes set forth in 
the recitals. 

(c) The 2021A Notes are being issued to pay the costs of 2021A Notes Projects 
and in anticipation of the proceeds to be received by HRTAC from disbursements requested by 
HRTAC under and in accordance with the terms of the TIFIA Loan Agreement (which 
disbursements thereby increase the principal amount of the Bond issued by HRTAC  as evidence 
of its obligation to repay the loan under the TIFIA Loan Agreement). 

(d) The 2021A Notes are secured as provided in Article VI of this Sixth Series 
Supplement. 

(e) Interest on the 2021A Notes through July 1, ____ shall be payable from 
amounts on deposit in the 2021A Capitalized Interest Subaccount (established in Article IV hereof) 
for so long as there are sufficient amounts therein or otherwise and thereafter as described in 
Article V of this Sixth Series Supplement.  Principal due on the 2021A Notes on the 2021A Notes 
Principal Payment Date shall be payable from amounts available in the Funds and Accounts as 
described in Article V of this Sixth Series Supplement, from the proceeds of disbursements under 
the TIFIA Loan Agreement, and otherwise as provided in Section 6.2 hereof. 
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Section 2.2 Details of 2021A Notes.  (a) The 2021A Notes shall be dated the Dated 
Date, shall be issued in denominations of $5,000 and integral multiples of $5,000, shall be 
numbered from R-1 upwards, sequentially, and shall bear interest, payable on each January 1 and 
July 1, commencing on January 1, 2022, at the annual rate of ___ percent (______%), and shall 
mature on the 2021A Notes Principal Payment Date.   
 

(b) Each 2021A Note shall bear interest (i) from the Dated Date, if such 2021A 
Note is authenticated before January 1, 2022, or (ii) otherwise from the Interest Payment Date that 
is, or immediately precedes, the date on which such 2021A Note is authenticated; provided, 
however, that if at the time of authentication any payment of interest is in default, such 2021A 
Note shall bear interest from the date to which interest has been paid.  Interest on the 2021A Notes 
shall be computed on the basis of a year of 360 days and twelve 30-day months. 

(c) Interest on the 2021A Notes shall be payable by checks or drafts mailed to 
the Owners thereof at their addresses as they appear on the fifteenth day of the month preceding 
the Interest Payment Date on the registration books kept by the Trustee.  Notwithstanding the 
foregoing, if (i) the Owner of a 2021A Note owns at least $1,000,000 in aggregate principal amount 
of 2021A Notes, and (ii) such Owner has provided satisfactory prior notice to the Trustee regarding 
payment by wire transfer, then interest shall be paid to such Owner by wire transfer.  Principal of 
and premium, if any, on the 2021A Notes shall be payable to the Owners thereof upon the surrender 
of the 2021A Notes at the Trustee’s corporate trust office in Richmond, Virginia. 

(d) Notwithstanding the foregoing, for so long as Cede & Co. or other nominee 
of DTC is Owner of all of the 2021A Notes, principal of and premium, if any, and interest on the 
2021A Notes shall be payable as provided in the Letter of Representations.   

(e) The principal of and premium, if any, and interest on the 2021A Notes shall 
be payable in lawful money of the United States of America. 

(f) If the principal of any 2021A Note is not paid when due (whether at maturity 
or otherwise), then the overdue principal shall continue to bear interest until paid at the rate set 
forth in such 2021A Note. 

Section 2.3 Book Entry Provisions for the 2021A Notes.  (a)  The 2021A Notes will 
be registered in the name of Cede & Co., a nominee of The Depository Trust Company, New York, 
New York (“DTC”), and immobilized in DTC’s custody.  One fully registered 2021A Note for the 
original principal amount of each maturity of the 2021A Notes will be registered to Cede & Co.  
Beneficial owners of the 2021A Notes will not receive physical delivery of the 2021A Notes.  
Individual purchases of the 2021A Notes may be made in book-entry form only in original 
principal amounts of $5,000 and integral multiples of $5,000.  For as long as the 2021A Notes are 
held in book-entry format, payments of principal of and premium, if any, and interest on the 2021A 
Notes will be made to DTC or its nominee as the sole Owner on the applicable Payment Date in 
accordance with the Letter of Representations. 

DTC is responsible for the transfer of the payments of the principal of and premium, if any, 
and interest on the 2021A Notes to the participants of DTC, which include securities brokers and 
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dealers, banks, trust companies, clearing corporations and certain other organizations (the 
“Participants”).  Transfer of the payments of the principal of and premium, if any, and interest on 
the 2021A Notes to the beneficial owners of the 2021A Notes is the responsibility of the 
Participants and other nominees of such beneficial owners. 

Transfer of beneficial ownership interests in the 2021A Notes shall be made by DTC and 
its Participants, acting as nominees of the beneficial owners of the 2021A Notes, in accordance 
with rules specified by DTC and its Participants.  Neither HRTAC nor the Trustee makes any 
assurances that DTC, its Participants or other nominees of the beneficial owners of the 2021A 
Notes will act in accordance with such rules or on a timely basis. 

HRTAC and the Trustee disclaim any responsibility or obligations to the Participants 
or the beneficial owners with respect to (i) the accuracy of any records maintained by DTC 
or any Participant, (ii) the payment by DTC or any Participant of any amount due to any 
beneficial owner in respect of the principal of and premium, if any, and interest on the 2021A 
Notes, (iii) the delivery by DTC or any Participant of any notice to any beneficial owner that 
is required or permitted under the terms of the Master Indenture or this Sixth Series 
Supplement to be given to Owners of the 2021A Notes, (iv) the selection of the beneficial 
owners to receive payment in any partial redemption of the 2021A Notes, or (v) any consent 
given or other action taken by DTC as Owner. 

So long as Cede & Co., as nominee of DTC, is the sole Owner of the 2021A Notes, 
references in the Master Indenture or this Sixth Series Supplement to the Owners or registered 
owners of the 2021A Notes shall mean Cede & Co. and not the beneficial owners of the 2021A 
Notes.  Any notice to or consent requested of Owners of 2021A Notes under the Master Indenture 
or this Sixth Series Supplement shall be given to or requested of Cede & Co. 

(b) Replacement Notes (the “Replacement Notes”) will be registered in the 
name of and be issued directly to beneficial owners of the 2021A Notes rather than to DTC, or its 
nominee, but only if: 

(1) DTC determines not to continue to act as securities depository for 
the 2021A Notes; or 

(2) The Trustee or HRTAC has advised DTC of HRTAC’s 
determination that DTC is incapable of discharging its duties or that it is otherwise in the best 
interests of the beneficial owners of the 2021A Notes to discontinue the book-entry system of 
transfer. 

(c) Upon the occurrence of an event described in subsection (b)(1) or (2) above 
(but the Trustee and HRTAC have no duty or undertake no obligation to make any investigation 
regarding the matters described in subsection (b)(2) above), HRTAC may attempt to locate another 
qualified securities depository.  If HRTAC fails to locate another qualified securities depository to 
replace DTC, HRTAC shall execute and the Trustee shall authenticate and deliver to the 
Participants the Replacement Notes (substantially in the form set forth in Exhibit B with such 
appropriate variations, omissions and insertions as are permitted or required by the Master 
Indenture or this Sixth Series Supplement) to which the Participants are entitled for delivery to the 
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beneficial owners of the 2021A Notes.  The Trustee shall be entitled to rely on the records provided 
by DTC as to the Participants entitled to receive Replacement Notes.  The Owners of the 
Replacement Notes shall be entitled to the lien and benefits of the Master Indenture and this Sixth 
Series Supplement.   

Section 2.4 Form of 2021A Notes.  Each of the 2021A Notes shall be substantially in 
the form attached as Exhibit B to this Sixth Series Supplement, with such appropriate variations, 
omissions and insertions as permitted or required by the Master Indenture or this Sixth Series 
Supplement.  There may be endorsed on any of the 2021A Notes such legend or text as may be 
necessary or appropriate to conform to any applicable rules and regulations of any governmental 
authority or any usage or requirement of law. 

Section 2.5 Authentication of 2021A Notes.  (a)   Each 2021A Note shall bear a 
certificate of authentication, substantially as set forth in the form of the 2021A Note 
attached as Exhibit B, duly executed by the Trustee.  The Trustee shall authenticate each 
2021A Note with the signature of one of its authorized officers or employees, but it shall 
not be necessary for the same person to authenticate all of the 2021A Notes.  Only such 
authenticated 2021A Notes shall be entitled to any right or benefit under the Master 
Indenture or this Sixth Series Supplement, and such certificate on any 2021A Note shall be 
conclusive evidence that the 2021A Note has been duly issued under and is secured by the 
provisions of the Master Indenture and this Sixth Series Supplement. 

 
(b) The Trustee shall authenticate and deliver the 2021A Notes when there have been 

filed with it the following: 

i. The various documents, certificates and opinions required under Section 5.3 
of the Master Indenture; and 

ii. An Officer’s Certificate showing compliance with the provisions of Section 
8.4 of the Second Series Supplement and Section 17(a) of the TIFIA Loan 
Agreement, with respect to the issuance of the 2021A Notes as Senior Lien 
Obligations, and delivery of the documents specified in Section 13(c) of the 
TIFIA Loan Agreement. 

In connection with the foregoing, HRTAC specifies that the principal amount of the 2021A Notes, 
due and payable on [________________,] is expected to be payable from anticipated draws under 
the TIFIA Loan Agreement, which do not constitute HRTAC Revenues; therefore, such principal 
amount constitutes an “Excluded Principal Payment” as defined in the Master Indenture.  Any 
disbursements under the TIFIA Loan Agreement received by or on behalf of HRTAC shall not 
constitute or comprise HRTAC Revenues. 
 
 

ARTICLE III 
[RESERVED]  
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ARTICLE IV 

ESTABLISHMENT OF FUNDS AND ACCOUNTS; APPLICATION OF PROCEEDS 

Section 4.1 Establishment of Funds and Accounts for the 2021A Notes.  (a)  In 
accordance with Section 7.1 of the Master Indenture, the following Funds are hereby established 
for the 2021A Notes:   

(i) the 2021A Cost of Issuance Fund; 

(ii) the 2021A Project Fund; 

(iii) the 2021A Note Debt Service Fund, and within the 2021A Note Debt 
Service Fund there is established the 2021A Interest Account, the 2021A Principal 
Account, and the 2021A Capitalized Interest Subaccount; and  

(iv) the 2021A Rebate Fund.   

(b) All of the Funds and Accounts established pursuant to this Section shall be 
held by the Trustee. 

(c) As provided in Section 7.1(b) of the Master Indenture, HRTAC has 
determined not to establish a debt service reserve fund securing the 2021A Notes, and the Owners 
of the Series 2021A Notes are not entitled to the benefits of any debt service reserve fund or 
account established for the benefit of any other Series of Bonds. 

Section 4.2 Application of Sale Proceeds of the 2021A Notes.  On the Closing Date, 
the Trustee shall apply the total amount received from the underwriters of the 2021A Notes in 
payment therefor ($___________________, which is the principal amount of $__________.00, 
plus original issue premium of $_________________, less underwriting discount of 
$___________________), as follows: 
 

(1) $____________ shall be delivered to the Trustee to be deposited in 
the 2021A Cost of Issuance Fund;  

(2) $____________ shall be delivered to the Trustee to be deposited in 
the 2021A Project Fund; and 

(3) $____________ shall be delivered to the Trustee to be deposited in 
the 2021A Capitalized Interest Subaccount. 

 
 

ARTICLE V 
APPLICATION OF CERTAIN FUNDS 

Section 5.1 Cost of Issuance Fund.  (a)  The Trustee shall disburse the amounts in the 
2021A Cost of Issuance Fund to pay the issuance and financing costs of the 2021A Notes.  
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Disbursements from the 2021A Cost of Issuance Fund shall be made by the Trustee to HRTAC or 
as directed by HRTAC upon receipt by the Trustee of a requisition (upon which the Trustee shall 
be entitled to rely) signed by an HRTAC Representative and containing all information called for 
by, and otherwise being in the form of, Exhibit C-1. 

(b) Any amount deposited in the 2021A Cost of Issuance Fund as described in 
Section 4.2(a)(1) that is not applied in accordance with Section 9.1 of the Master Indenture to pay 
the costs of issuance of the 2021A Notes shall be transferred to the 2021A Project Fund and applied 
as set forth in Section 5.2 below pursuant to an Officer’s Certificate. 

Section 5.2 Project Fund.  (a)  The Trustee will disburse the amounts in the 2021A 
Project Fund to the payment or reimbursement of the costs of the 2021A Notes Projects.  
Disbursements from the 2021A Project Fund shall be made by the Trustee to HRTAC or as directed 
by HRTAC upon receipt by the Trustee of a requisition (upon which the Trustee shall be entitled 
to rely) signed by an HRTAC Representative and containing all information called for by, and 
otherwise being in the form of, Exhibit C-2. 

(b) If the Trustee receives an Officer’s Certificate stating that certain amounts 
in the 2021A Project Fund will not be necessary to pay the costs of the 2021A Notes Projects, the 
Trustee shall then apply any remaining balance at the direction of an HRTAC Representative and 
with the consent of the TIFIA Lender, as defined in the TIFIA Loan Agreement, in such manner 
as will not, in the Opinion of Bond Counsel delivered to HRTAC and the Trustee, have an adverse 
effect on the tax-exempt status of the 2021A Notes. 

Section 5.3 Note Debt Service Fund.  (a) On or before each Interest Payment Date to 
and including [______________,] the Trustee shall transfer the interest payment due on the 2021A 
Notes from the 2021A Capitalized Interest Subaccount to the 2021A Interest Account.  In the event 
(i) the amounts transferred pursuant to the preceding sentence are insufficient to pay the interest 
on the 2021A Notes in full on an Interest Payment Date, and (ii) amounts in the 2021A Capitalized 
Interest Subaccount are exhausted, HRTAC shall transfer HRTAC Revenues into the 2021A 
Interest Account in accordance with the provisions of Section 8.1(b) of the Master Indenture.   

Thereafter, monthly transfers by HRTAC to the Trustee into the 2021A Interest Account 
under Section 8.1(b) of the Master Indenture shall be in an amount not less than one-sixth of the 
interest due on the 2021A Notes on the next ensuing Interest Payment Date, in accordance with 
the provisions of Section 8.1(b) of the Master Indenture. 

If, on the 2021A Notes Principal Payment Date, any moneys remain in the 2021A 
Capitalized Interest Subaccount after the transfers required by the preceding paragraph, the 
remainder shall be applied to the payment of principal on the 2021A Notes in the event there are 
insufficient other moneys to make such payment in full, or to pay costs of the 2021A Notes Projects 
pursuant to written direction to the Trustee from an HRTAC Representative.   

(b) On or before the 2021A Notes Principal Payment Date, HRTAC shall transfer to 
the Trustee for deposit into the Series 2021A Notes Principal Account such amount as may be 
specified in an Officer’s Certificate from the proceeds of disbursements under the TIFIA Loan 
Agreement.  In the event the amounts transferred in the preceding sentence are insufficient to pay 
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the principal on the 2021A Notes in full, HRTAC shall deposit HRTAC Revenues into the Series 
2021A Notes Principal Account in accordance with the provisions of Section 8.1(b) of the Master 
Indenture until the 2021A Notes have been paid in full or from other funds that are available for 
such purpose pursuant to Section 6.2 herein.   

 
(c) [For purposes of this section, HRTAC shall be entitled to a credit immediately 

before each Interest Payment Date for interest earned on monies deposited in the 2021A Interest 
Account.] 

 
Section 5.4 Rebate Fund.  The Trustee shall invest and apply amounts on deposit in 

the 2021A Rebate Fund as directed by Officer’s Certificates provided pursuant to and in 
accordance with the Master Indenture. 
 

ARTICLE VI 
SPECIAL COVENANTS 

Section 6.1 Security for the 2021A Notes  
 

(a) The 2021A Notes shall be issued pursuant to the Master Indenture and this 
Sixth Series Supplement as Senior Lien Obligations and shall be (a) equally and ratably secured 
with respect to the HRTAC Revenues and certain Funds, Accounts and Subaccounts established 
under the Master Indenture with any other Series of Senior Lien Obligations of HRTAC issued 
pursuant to Article V of the Master Indenture, without preference, priority or distinction of any 
Senior Lien Obligations over any other Senior Lien Obligations, and (b) secured with respect to 
certain Funds, Accounts and Subaccounts in accordance with the provisions of this Sixth Series 
Supplement.  Notwithstanding anything in the Indenture to the contrary and as provided in Section 
2.1(b) of the Master Indenture, the money and investments held in the 2021A Project Fund and in 
the 2021A Note Debt Service Fund, including the 2021A Capitalized Interest Subaccount, are 
pledged to secure the 2021A Notes. 

(b) HRTAC has designated the principal amount of the Series 2021A Notes as 
an “Excluded Principal Payment” under the Master Indenture due to the use of anticipated draws 
under the TIFIA Loan Agreement for payment of the principal amount of the Series 2021A 
Notes.   HRTAC may provide in an Officer’s Certificate instructions to the Trustee for the transfer 
and deposit of such disbursements, if any, into the 2021A Principal Account of the 2021A Note 
Debt Service Fund as provided in Section 5.3(b) of this Sixth Supplemental Indenture.   

Section 6.2 Covenant to Requisition Under TIFIA Loan Agreement and to Take 
Further Actions in the Event Such Moneys are Insufficient. 

HRTAC hereby covenants to take all actions necessary to ensure that it will submit a timely 
requisition by the last business day of the month that precedes the 2021A Notes Principal Payment 
Date by two months such that sufficient monies under the TIFIA Loan Agreement may be 
disbursed to pay the 2021A Notes in full on the 2021A Notes Principal Payment Date.  In the event 
the amounts received under the TIFIA Loan Agreement are insufficient to pay the principal on the 
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2021A Notes in full on the 2021A Notes Principal Payment Date, HRTAC hereby agrees to use 
its best efforts to find an alternative financing solution, which could include the issuance of rollover 
bond anticipation notes and/or other Bonds secured by HRTAC Revenues under the Master 
Indenture. 

 
Section 6.3 Tax Regulatory Agreement.  (a)  HRTAC agrees that it will not take any 

action, or omit to take any action, if any such action or omission would adversely affect the 
excludability from gross income of interest on the 2021A Notes under Section 103 of the Tax 
Code.  HRTAC agrees that it will not directly or indirectly use or permit the use of any proceeds 
of the 2021A Notes or any other funds of HRTAC or take or omit to take any action that would 
cause the 2021A Notes to be “arbitrage bonds” under Section 148(a) of the Tax Code.  To these 
ends, HRTAC will comply with all requirements of Sections 141 through 150 of the Tax Code, 
including the Rebate Requirement, to the extent applicable to the 2021A Notes. 
 

(b) Without limiting the generality of the foregoing, HRTAC agrees that (i) it 
will not directly or indirectly use or permit the use of the proceeds of the 2021A Notes except in 
accordance with the 2021A Tax Regulatory Agreement and (ii) insofar as the 2021A Tax 
Regulatory Agreement imposes duties and responsibilities on HRTAC, the 2021A Tax Regulatory 
Agreement is specifically incorporated by reference into this Section. 

(c) The Trustee agrees to comply with all written instructions of an HRTAC 
Representative given in accordance with the 2021A Tax Regulatory Agreement, but the Trustee 
shall not be required to ascertain whether the instructions comply with the 2021A Tax Regulatory 
Agreement.  The Trustee shall be entitled to receive and may request from time to time from 
HRTAC written instructions from a nationally-recognized bond counsel acceptable to the Trustee 
regarding the interpretation of Sections 141 through 150 of the Tax Code, and the Trustee agrees 
that it will comply with such instructions (upon which the Trustee and HRTAC may conclusively 
rely) so as to enable HRTAC to perform its covenants under this Section. 

(1) Notwithstanding any provisions of this Section, if HRTAC shall 
provide to the Trustee an opinion of nationally-recognized bond counsel addressed and 
acceptable to HRTAC and the Trustee to the effect that any action required under this Section 
by incorporation or otherwise is not required or is no longer require to maintain the 
excludability from gross income of the interest on the 2021A Notes under Section 103 of the 
Tax Code, HRTAC and the Trustee may rely conclusively on such opinion in complying with 
the provisions of this Section. 

 
 

ARTICLE VII 
MISCELLANEOUS 

Section 7.1 Successors and Assigns.  This Sixth Series Supplement is binding upon, 
inures to the benefit of and is enforceable by its parties and their respective successors and assigns. 

Section 7.2 Severability.  If any provision of this Sixth Series Supplement is held 
invalid by any court of competent jurisdiction, such holding will not invalidate any other provision. 
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Section 7.3 Governing Law.  This Sixth Series Supplement will be governed by and 
construed under the applicable laws of the Commonwealth. 

Section 7.4 Counterparts.  This Sixth Series Supplement may be executed in several 
counterparts, each of which will be an original, and the counterparts will together constitute one 
and the same instrument. 

Section 7.5 Parties Interested.  Nothing in this Sixth Series Supplement expressed or 
implied is intended or will be construed to confer upon any Person, other than HRTAC, the Trustee 
and the Owners of the 2021A Notes, any right, remedy or claim under or by reason of this Sixth 
Series Supplement, this Sixth Series Supplement being intended for the sole and exclusive benefit 
of HRTAC, the Trustee and the Owners of the 2021A Notes. 

[Signature Page Follows] 

 



 

 

 

IN WITNESS WHEREOF, HRTAC and the Trustee have caused this Sixth Series 
Supplement to be executed in their respective corporate names by their duly authorized officers, 
all as of the date first above written. 

HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION 
 
 
By: _____________________________________ 

_________________ 
Chair 
 
 
 
 

WILMINGTON TRUST, NATIONAL 
ASSOCIATION, as Trustee 
 
 
By:   

Joy Holloway 
Vice President 
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EXHIBIT A 
 

DESCRIPTION OF 2021A NOTES PROJECTS 
 

All or a portion of the following projects:  

1.   Hampton Roads Bridge Tunnel Expansion Project 

[2.  Hampton Roads Express Lanes, Segment 3] 

 

 

 

 



 

B-1 

 

EXHIBIT B 
 

FORM OF 2021A NOTE 

 

REGISTERED CUSIP 
R-  40934T ___ 

UNITED STATES OF AMERICA 
COMMONWEALTH OF VIRGINIA 

 
HAMPTON ROADS TRANSPORTATION ACCOUNTABILITY COMMISSION 

HAMPTON ROADS TRANSPORTATION FUND  
SENIOR LIEN BOND ANTICIPATION NOTE 

SERIES 2021A 

INTEREST RATE MATURITY DATE DATED DATE     
 
 ____% July 1, ____ [_________], 2021 

REGISTERED OWNER: 
 
PRINCIPAL AMOUNT: 

HAMPTON ROADS TRANSPORTATION ACCOUNTABILITY COMMISSION, a 
body politic and a political subdivision of the Commonwealth of Virginia (“HRTAC”), 
acknowledges itself indebted and for value received promises to pay upon surrender of this Note 
(defined herein) at the corporate trust office of WILMINGTON TRUST, NATIONAL 
ASSOCIATION, or its successor, as trustee and paying agent (the “Trustee”) under the Indenture 
(as defined below), to the registered owner of this Note (the “Owner”), or registered assigns or 
legal representative, the principal sum stated above on the maturity date stated above, and to pay 
interest on this Note semiannually on each January 1 and July 1, commencing January 1, 2022, at 
the annual rate stated above, solely from the sources pledged for such purpose as described below.  
The principal of and premium, if any, and interest on this Note are payable in lawful money of the 
United States of America. 

“Indenture” means the Master Indenture of Trust dated as of February 1, 2018 (the “Master 
Indenture”), between HRTAC and Wilmington Trust, National Association, or its successor, as 
trustee (the “Trustee”), as amended and supplemented by the First Supplemental Series Indenture 
of Trust dated as of February 1, 2018 (the “First Supplemental Indenture”), the Second 
Supplemental Series Indenture of Trust dated as of December 1, 2019 (the “Second Supplemental 
Indenture”), the Third Supplemental Series Indenture of Trust dated as of December 15, 2019 (the 
“Third Supplemental Indenture”), the Fourth Supplemental Series Indenture of Trust dated as of 
October 1, 2020 (the “Fourth Supplemental Indenture”), the Fifth Supplemental Series Indenture 
of Trust dated as of [_________], 2021 (the “Fifth Supplemental Indenture Supplement”) and the 
Sixth Supplemental Series Indenture of Trust dated as [_________], 2021 (the “Sixth 
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Supplemental Indenture”).  Unless otherwise defined, each capitalized term used in this Note has 
the meaning given it in the Indenture. 

Interest is payable (i) from the dated date set forth above (the “Dated Date”), if this Note 
is authenticated before January 1, 2022 , or (ii) otherwise from the Interest Payment Date that is, 
or immediately precedes, the date on which this Note is authenticated (unless payment of interest 
on this Note is in default, in which case this Note shall bear interest from the date to which interest 
has been paid).  Interest on this Note is computed on the basis of a year of 360 days and twelve 
30-day months. 

Interest is payable by check or draft mailed to the holder of this Note at the address that 
appears on the fifteenth day of the month preceding each Interest Payment Date on the registration 
books kept by the Trustee.  Notwithstanding the foregoing, if (i) the Owner of this Note owns at 
least $1,000,000 in aggregate principal amount of Notes (as defined below), and (ii) such Owner 
has provided satisfactory prior notice to the Trustee regarding payment by wire transfer, then 
interest shall be paid to such Owner by wire transfer.  Notwithstanding anything to the contrary 
contained in this Note or in the Indenture, for so long as Cede & Co. or any other nominee of The 
Depository Trust Company (“DTC”) is the Owner of all of the Notes, the principal of and premium, 
if any, and interest on this Note shall be payable pursuant to the additional requirements provided 
under the Letter of Representations. 

If the date of maturity of the principal of this Note or the date fixed for the payment of 
interest on this Note shall not be a Business Day , then payment of principal, premium, if any, and 
interest need not be made on such date, but may be made on the next succeeding Business Day, 
and, if made on such next succeeding Business Day, no additional interest shall accrue for the 
period after such date of maturity or date fixed for the payment of interest. 

This Note and the issue of which it is a part and the premium, if any, and the interest on 
them are limited obligations of HRTAC and payable solely from the revenues, moneys and other 
property pledged to the Trustee for such purpose under the Indenture on a parity with the other 
Notes issued simultaneously herewith and the other Outstanding Senior Lien Obligations now or 
hereafter to be issued under the Indenture.  THE PRINCIPAL OF AND PREMIUM, IF ANY, 
AND INTEREST ON THIS NOTE SHALL NOT BE DEEMED TO CONSTITUTE A DEBT OF 
THE COMMONWEALTH OF VIRGINIA OR ANY POLITICAL SUBDIVISION THEREOF 
(INCLUDING ANY MEMBER LOCALITY) OTHER THAN HRTAC.  THIS NOTE SHALL 
NOT CONSTITUTE AN INDEBTEDNESS WITHIN THE MEANING OF ANY DEBT 
LIMITATION OR RESTRICTION EXCEPT AS PROVIDED UNDER THE APPLICABLE 
PROVISIONS OF THE VIRGINIA CODE.  

This Note is one of an issue of $__________ Hampton Roads Transportation Fund Senior 
Lien Bond Anticipation Notes, Series 2021A (the “Notes”), of like date and tenor, except as to 
number, denomination, rate of interest, and maturity, authorized and issued by HRTAC pursuant 
to Chapter 26, Title 33.2, Code of Virginia of 1950, as amended, resolutions adopted by HRTAC 
on June 16, 2016, December 14, 2017, and ___ ___, 2021, and the Indenture, to provide proceeds 
to be used, along with other available funds, to pay the issuance and financing costs of the Notes, 
to pay the costs of the construction and acquisition of the transportation facilities and projects 
described in Exhibit A to the Sixth Series Supplement, and to pay certain capitalized interest on 
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the Notes.  The Notes are issued as and constitute Senior Lien Obligations within the meaning of 
such term in the Indenture. 

Reference is made to the Indenture and all amendments and supplements to it for a 
description of the provisions, among others, with respect to the nature and extent of the security 
for the Notes, the rights, duties and obligations of HRTAC and the Trustee, the rights of the Owners 
of the Notes and the terms upon which the Notes are issued and secured.  HRTAC’s authority to 
receive any or all of the taxes or other revenues pledged to the Trustee for payment of the Notes 
pursuant to the Indenture is subject to appropriation by the General Assembly of the 
Commonwealth, and neither the General Assembly nor HRTAC can or will pledge, covenant or 
agree to impose or maintain at any particular rate or level any of such taxes or other revenues. 

HRTAC may from time to time hereafter issue additional bonds ranking equally with or 
subordinate to the Notes for certain purposes on the terms provided in the Indenture.   

The Owner of this Note shall have no right to enforce the provisions of the Indenture or to 
take any action with respect to any Event of Default under the Indenture or to institute, appear in 
or defend any suit or other proceedings with respect to it, except as provided in the Indenture. 

Modifications or alterations of the Indenture, or of any supplement to it, may be made only 
to the extent and in the circumstances permitted by the Indenture. 

The Notes are issuable as registered bonds in denominations of $5,000 and integral 
multiples of $5,000.  Upon surrender for transfer or exchange of this Note at the Trustee’s 
designated corporate trust office, HRTAC shall execute and the Trustee shall authenticate and 
deliver in the name of the transferee or transferees or Owner, as applicable, a new Note or Notes 
of like date, tenor and of any authorized denomination for the aggregate principal amount any such 
transferee or Owner is entitled to receive, subject in each case to such reasonable regulations as 
HRTAC or the Trustee may prescribe.  When presented for transfer, exchange, or payment, this 
Note must be accompanied by a written instrument or instruments of transfer or authorization for 
exchange, in form and substance reasonably satisfactory to HRTAC and the Trustee, duly executed 
by the Owner or by his or her duly authorized attorney-in-fact or legal representative.  Any such 
transfer or exchange shall be at HRTAC’s expense, except that the Trustee may charge the person 
requesting such transfer or exchange the amount of any tax or other governmental charge required 
to be paid with respect to it. 

The Owner of this Note shall be treated as the person exclusively entitled to payment of 
principal, premium, if any, and interest and the exercise of all other rights and powers of the 
Owner, except that interest payments shall be made to the person registered as Owner on the 
fifteenth day of the month preceding each Interest Payment Date. 

All acts, conditions and things required to happen, exist or be performed precedent to and 
in the issuance of this Note have happened, exist and have been performed. 

This Note shall not become obligatory for any purpose, be entitled to any security or benefit 
under the Indenture or be valid until the Trustee has executed the Certificate of Authentication 
appearing on this Note and inserted the date of authentication. 
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IN WITNESS WHEREOF, the Hampton Roads Transportation Accountability 
Commission has caused this Note to be signed by the manual or facsimile signature of its Chair, 
to be attested by the manual or facsimile signature of its Executive Director and this Note to be 
dated the Effective Date set forth above. 

 

 
 
 
 
 

HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION 

 
 
 
By:   
       ________________ 
       Chair 

 

ATTEST: 

By: _______________________________ 
       Kevin B. Page 
       Executive Director 
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* * * * * 
 
 

CERTIFICATE OF AUTHENTICATION 
 
 

This Note is one of the Notes described in the above-mentioned Indenture. 

Authentication Date:  [_________], 2021 

 

WILMINGTON TRUST, NATIONAL 
ASSOCIATION, as Trustee 
 
 
By: ____________________________________ 

Joy Holloway 
Vice President 
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ASSIGNMENT 
 
 

FOR VALUE RECEIVED, the undersigned sells, assigns and transfers unto 

PLEASE INSERT SOCIAL SECURITY OR OTHER 
IDENTIFYING NUMBER OF TRANSFEREE 
________________________________________________________________________ 

________________________________________________________________________ 

(PLEASE PRINT OR TYPEWRITE NAME AND ADDRESS, INCLUDING ZIP CODE OF 
TRANSFEREE) 

________________________________________________________________________ 

________________________________________________________________________ 

this Note and all rights under it, and irrevocably constitutes and appoints 
_____________________________, attorney, to transfer this Note on the books kept for its 
registration, with full power of substitution. 

Dated:  ___________________ Tax I.D. No. _________________ 

Signature Guaranteed: 

___________________________________ _____________________________________ 
(NOTE:  The signature of the registered owner 
or owners must be guaranteed by an Eligible 
Guarantor Institution such as a Commercial 
Bank, Trust Company, Securities 
Broker/Dealer, Credit Union or Savings 
Association which is a member of a medallion 
program approved by The Securities Transfer 
Association, Inc.) 
 

Registered Owner 
(NOTE:  The signature above must correspond 
exactly with must correspond exactly with the 
name of the registered owner as it appears on the 
front of this Note.) 
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EXHIBIT C-1 
 

FORM OF  
2021A COST OF ISSUANCE FUND REQUISITION 

 

Wilmington Trust, National Association, as Trustee Requisition No.  
   Dated:    
Attn:    

Re: Direction to Make Disbursements from the 2021A Cost of Issuance Fund for the 
HRTAC Hampton Roads Transportation Fund Senior Lien Bond Anticipation 
Notes 

 
Pursuant to Section 5.1 of the Sixth Supplemental Series Indenture of Trust dated as of 

[July 15], 2021 (the “Sixth Series Supplement”), between the Hampton Roads Transportation 
Accountability Commission (“HRTAC”), and Wilmington Trust, National Association, as trustee 
(the “Trustee”), the Trustee is directed to disburse from the 2021A Cost of Issuance Fund the 
amount indicated below. 

Each capitalized terms not otherwise defined herein has the same meaning as used in the 
Sixth Series Supplement. 

The undersigned certifies as follows: 

1. The name(s) and address(es) of the person(s), firm(s) or corporation(s) to whom the 
disbursement(s) are due and the amounts to be disbursed are as follows: 

Name and Address Amount 

[Use an additional page if necessary.] 

2. The total amount to be disbursed is $___________. 

3. The undersigned is a “HRTAC Representative” within the meaning of the Sixth 
Series Supplement and the Master Indenture defined therein. 

HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION 
 
 
By:   
 HRTAC Representative
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EXHIBIT C-2 
 

FORM OF  
2021A PROJECT FUND REQUISITION 

 

Wilmington Trust, National Association, as Trustee Requisition No.  
   Dated:    
Attn:    

Re: Direction to Make Disbursements from the 2021A Project Fund for the HRTAC 
Hampton Roads Transportation Fund Senior Lien Bond Anticipation Notes 

 
Pursuant to Section 5.2 of the Sixth Series Supplement of Trust dated as of [July 15], 2021 

(the “Sixth Series Supplement”), between the Hampton Roads Transportation Accountability 
Commission (“HRTAC”), and Wilmington Trust, National Association, as trustee (the “Trustee”), 
the Trustee is directed to disburse from the 2021A Project Fund the amount indicated below. 

Each capitalized terms not otherwise defined herein has the same meaning as used in the 
Sixth Series Supplement. 

The undersigned certifies as follows: 

4. The name(s) and address(es) of the person(s), firm(s) or corporation(s) to whom the 
disbursement(s) are due and the amounts to be disbursed are as follows: 

Name and Address Amount 

[Use an additional page if necessary.] 

5. The total amount to be disbursed is $___________. 

6. The project for which the obligation(s) to be paid was/were incurred: 
_________________________________. 

7. The undersigned is a “HRTAC Representative” within the meaning of the Sixth 
Series Supplement and the Master Indenture defined therein. 

HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION 
 
 
By:   
 HRTAC Representative 
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NEW ISSUE 
BOOK ENTRY ONLY 

 Ratings: Moody’s:  “__” 
 S&P:  “__” 

 (See “Ratings” herein) 
In the opinion of Bond Counsel, under current law and assuming the compliance with certain covenants and the accuracy of certain 

representations and certifications made by HRTAC, interest on the Series 2021A Notes (i) is excludable from gross income for federal income tax 
purposes under Section 103 of the Internal Revenue Code of 1986, as amended (the “Tax Code”), (ii) is not a specific item of tax preference for 
purposes of the federal alternative minimum tax imposed under the Tax Code, and (iii) is exempt from income taxation by the Commonwealth of 
Virginia.  See “TAX MATTERS.” 

Hampton Roads Transportation Accountability Commission 
 

 
 

$___________* 
Hampton Roads Transportation Fund 
Senior Lien Bond Anticipation Notes 

Series 2021A 
 

 Dated: Date of Delivery Due: July 1, as shown on the inside cover 
This Official Statement has been prepared by the Hampton Roads Transportation Accountability Commission (“HRTAC” or the 

“Commission”) to provide information on the above-referenced notes (the “Series 2021A Notes”).  Selected information is presented on this cover 
page for the convenience of the reader.  To make an informed decision regarding the Series 2021A Notes, a prospective investor should read this 
Official Statement in its entirety. 
Security/Payment The Series 2021A Notes are limited obligations of HRTAC that are payable solely from certain funds pledged by 

HRTAC for such purpose under the Master Indenture (defined herein).  The Series 2021A Notes are on parity in 
payment and the pledge of such funds with all other Senior Bonds and are senior to all Intermediate Lien Obligations 
and Subordinate Obligations, each as defined herein, as described in “SECURITY FOR AND SOURCES OF 
PAYMENT OF THE SERIES 2021A NOTES.”  The pledged funds consist of amounts credited by the Commonwealth 
of Virginia (the “Commonwealth”) to the Hampton Roads Transportation Fund (the “HRTF”), a nonreverting fund 
held by the State Treasurer and recorded on the books of the Comptroller of Virginia and transferred to HRTAC for 
inclusion in the HRTAC Revenues (defined herein).  The HRTF consists of revenues generated by (i) an additional 
0.7% retail sales and use tax on transactions occurring in HRTAC’s Member Localities (defined herein), and (ii) an 
additional wholesale motor vehicle fuels sales tax on transactions occurring in the Member Localities at a rate of 7.6 
cents per gallon on gasoline and gasohol (and 7.7 cents per gallon on diesel), subject to an annual adjustment in 
accordance with the consumer price index beginning July 1, 2021.  The  availability of these tax revenues for deposit 
in the HRTF is subject to annual appropriation by the General Assembly of the Commonwealth, and the General 
Assembly may eliminate or change the source of funds for the HRTF at any time.  HRTAC relies entirely on the 
Commonwealth to collect and deposit such funds in the HRTF and to transfer them to HRTAC for inclusion in the 
HRTAC Revenues. HRTAC has no taxing powers. The Series 2021A Notes are not a debt of the Commonwealth or 
any political subdivision thereof (including any Member Locality) other than HRTAC.  Neither the faith and credit nor 
the taxing power of the Commonwealth or any of its political subdivisions (including any Member Locality) is pledged 
to the payment of the Series 2021A Notes. It is anticipated that the Series 2021A Notes will be paid at their maturity 
from a disbursement made to HRTAC under the 2021 TIFIA Loan Agreement (defined herein).. See 
“INTRODUCTION—Security and Sources of Payment” and “SECURITY FOR AND SOURCES OF PAYMENT OF 
THE SERIES 2021A NOTES.” 

Issued Pursuant to The Series 2021A Notes will be issued pursuant to a Master Indenture of Trust dated as of February 1, 2018, and a Sixth 
Supplemental Series Indenture of Trust to be dated as of ________ 1, 2021.  The Commission approved the Series 2021A 
Notes in a resolution dated ________ __, 2021.  

Purpose The proceeds of the Series 2021A Notes, along with other available funds, will be used to finance a portion of the costs of 
the Hampton Roads Bridge Tunnel expansion project, to fund [a portion of the] capitalized interest on the Series 2021A 
Notes, and to pay costs of issuance of the Series 2021A Notes.  See “DESCRIPTION OF THE SERIES 2021A Notes—
Estimated Sources and Uses of Funds.” 

Interest Rates/Yields See inside cover. 
Interest Payment Dates January 1 and July 1, commencing January 1, 2022. 
Redemption Terms The Series 2021A Notes are not subject to redemption prior to maturity. 
Denominations $5,000 or integral multiples thereof. 
Closing/Delivery Date ________ __, 2021.* 
Registration Full book-entry only; The Depository Trust Company, New York, New York. 
Trustee Wilmington Trust, National Association. 
Bond Counsel Kaufman & Canoles, a Professional Corporation, Richmond, Virginia. 
Underwriter’s Counsel Butler Snow LLP, Richmond, Virginia. 
Financial Advisor PFM Financial Advisors, LLC, Orlando, Florida. 

_____________ 

                                                 
* Preliminary, subject to change.  
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HAMPTON ROADS TRANSPORTATION ACCOUNTABILITY COMMISSION 

$______________* 
HAMPTON ROADS TRANSPORTATION FUND  
SENIOR LIEN BOND ANTICIPATION NOTES 

SERIES 2021A 
 

 
_____ 1* 

Principal 
Amount* 

Interest 
Rate 

 
Yield 

 
CUSIP† 

20__ $    
 
 
 
 
  

                                                 
* Preliminary, subject to change.  
† CUSIP® is a registered trademark of the American Bankers Association.  The CUSIP numbers listed above are being provided 
solely for the convenience of bondholders, and neither HRTAC nor the Underwriters make any representation with respect to 
such numbers or undertake any responsibility for their accuracy.  The CUSIP numbers are subject to being changed after the 
issuance of the Series 2021A Notes. 

 



ii 

 

 

 

 

 

  



iii 

 

HAMPTON ROADS TRANSPORTATION ACCOUNTABILITY COMMISSION 
 
 

VOTING MEMBERS  

Donnie R. Tuck, Chair, City of Hampton 
Dr. Richard W. “Rick” West, Vice Chair, City of Chesapeake  

 
Kenneth C. Alexander, City of Norfolk William M. McCarty, Isle of Wight County 

Christopher D. Cornwell, Sr., Southampton County Michael P. Mullin, Virginia House of Delegates 
Robert M. Dyer, City of Virginia Beach Douglas G. Pons, City of Williamsburg 
Michael J. Hipple, James City County Dr. McKinley L. Price, City of Newport News 
Gordon C. Helsel, City of Poquoson Frank M. Rabil, City of Franklin 

Clinton L. Jenkins, Virginia House of Delegates Shannon E.  Glover, City of Portsmouth 
Vacant, Virginia House of Delegates Thomas G. Shepperd, York County 

L. Louise Lucas, Virginia Senate Dr. Richard W. “Rick” West, City of Chesapeake 
Montgomery “Monty” Mason, Virginia Senate Michael D. Duman, City of Suffolk 

 
NON-VOTING MEMBERS 

Stephen Brich, Commissioner of Highways Virginia Department of Transportation 
Jennifer Mitchell, Director Department of Rail and Public Transportation 
John F. Malbon, Member Commonwealth Transportation Board 

Stephen A. Edwards, Executive Director Virginia Port Authority 
 
 

HRTAC SENIOR STAFF 
Kevin B. Page, Executive Director 

 
 

GENERAL COUNSEL 
Willcox & Savage, P.C. 

Norfolk, Virginia 
 
 

BOND COUNSEL 
Kaufman & Canoles, a Professional Corporation 

Richmond, Virginia 
 
 

FINANCIAL ADVISOR 
PFM Financial Advisors, LLC 

Orlando, Florida 



-iv- 

 

The Series 2021A Notes will be exempt from registration under the Securities Act of 1933, as amended. As obligations 
of a political subdivision of the Commonwealth, the Series 2021A Notes will also be exempt from registration under 
the securities laws of the Commonwealth. 

No dealer, broker, salesman or other person has been authorized by HRTAC to give any information or to make any 
representations other than those contained in this Official Statement, and, if given or made, such other information or 
representations must not be relied upon as having been authorized by HRTAC. This Official Statement does not 
constitute an offer to sell or the solicitation of an offer to buy, nor shall there be any sale of the Series 2021A Notes 
by any person in any jurisdiction in which it is unlawful for such person to make an offer, solicitation or sale.  This 
Official Statement is not to be construed as a contract or agreement between HRTAC and the purchasers or owners of 
any of the Series 2021A Notes.  The information and expressions of opinion herein are subject to change without 
notice, and neither the delivery of this Official Statement nor any sale made hereunder shall under any circumstances 
create any implication that there has been no change in the affairs of HRTAC or in any other matters described herein 
since the date hereof or, as in the case of any information incorporated herein by reference to certain publicly available 
documents, since the date of such documents. 

The information set forth herein has been obtained from HRTAC and other sources which are believed to be reliable, 
but such information is not guaranteed as to accuracy or completeness and is not to be construed as a representation 
by any of such sources as to information provided by any other source.  The information and expressions of opinion 
herein are subject to change without notice, and neither the delivery of this Official Statement nor any sale made 
hereunder shall under any circumstances create any implication that there has been no change in the affairs of HRTAC 
or in any other matters described herein since the date hereof or, as in the case of any information incorporated herein 
by reference to certain publicly available documents, since the date of such documents. 

CAUTIONARY STATEMENT REGARDING FORWARD-LOOKING 
STATEMENTS IN THIS OFFICIAL STATEMENT 

Certain statements contained in this Official Statement, including the Appendices hereto, reflect not historical facts 
but forecasts, projections and “forward-looking statements.”  No assurance can be given that the future results 
discussed in certain sections of this Official Statement will be achieved and actual results may differ materially from 
the forecasts and projections contained herein.  In this respect, words such as “plan,” “expect,” “estimate,” “project,” 
“anticipate,” “intend,” “believe,” “budget” or words of similar import are intended to identify forward-looking 
statements.  A number of factors affecting HRTAC and its financial results could cause actual results to differ 
materially from those stated in the forward-looking statements.  All projections, forecasts, assumptions and other 
forward-looking statements are expressly qualified in their entirety by the cautionary statements set forth in this 
Official Statement. Such forward-looking statements include, among others, certain of the information under the 
captions “SECURITY FOR AND SOURCES OF PAYMENT OF THE SERIES 2021A NOTES,” 
“DESCRIPTION OF THE SERIES 2021A NOTES – Estimated Sources and Uses of Funds,” 
“DEVELOPMENT OF CAPITAL EXPENDITURE AND FUNDING PLANS,” and “INVESTMENT 
CONSIDERATIONS.”  See also “FORWARD-LOOKING STATEMENTS.”  All statements in this Official 
Statement, including forward-looking statements, speak only as of the date they are made, and HRTAC and the 
Underwriters disclaim any obligation to update any of the forward-looking statements contained herein to reflect 
future events or developments.   
 
The achievement of certain results or other expectations contained in or implied by such forward-looking 
statements involves known and unknown risks, uncertainties and other factors that may cause actual results, 
performance or achievements described to be materially different from any future results, performance or 
achievements expressed or implied by such forward-looking statements.  HRTAC does not plan to issue updates 
or revisions to those forward-looking statements if or when its expectations change or events, conditions or 
circumstances on which such statements are based occur or fail to occur. 
 
Any references to website addresses presented herein are for informational purposes only and may be in the form of 
a hyperlink solely for the reader’s convenience. Unless specified otherwise, such websites and the information or links 
contained therein are not incorporated into, and are not part of, this offering document for purposes of, and as that 
term is defined in, Securities and Exchange Commission Rule 15c2-12, as amended. 
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The Underwriters have provided the following sentence for inclusion in this Official Statement. The Underwriters 
have reviewed the information in this Official Statement in accordance with, and as part of, their responsibilities to 
investors under the federal securities laws as applied to the facts and circumstances of this transaction, but the 
Underwriters do not guarantee the accuracy or completeness of such information. 

Third parties may engage in transactions that stabilize, maintain or otherwise affect the price of the Series 2021A 
Notes, including transactions to (i) overallot in arranging the sales of the Series 2021A Notes, and (ii) make purchases 
and sales of Series 2021A Notes, for long or short account, on a when-issued basis or otherwise, at such prices, in 
such amounts and in such manner beyond the control of HRTAC. 
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OFFICIAL STATEMENT 
 

HAMPTON ROADS TRANSPORTATION ACCOUNTABILITY COMMISSION 
 

$___________* 
HAMPTON ROADS TRANSPORTATION FUND  
SENIOR LIEN BOND ANTICIPATION NOTES 

SERIES 2021A 
 

INTRODUCTION 

The purpose of this Official Statement, including the cover page and Appendices hereto, is to set 
forth certain information in connection with the issuance by the Hampton Roads Transportation 
Accountability Commission (“HRTAC” or the “Commission”) of its $_________* Hampton Roads 
Transportation Fund Senior Lien Bond Anticipation Notes, Series 2021A (the “Series 2021A Notes”). 

This information speaks as of its date and is not intended to indicate future or continuing trends in 
the financial or economic position of HRTAC or of the revenues that will be credited to the Hampton Roads 
Transportation Fund (the “HRTF”) (as described herein) and transferred to HRTAC.  The following 
material is qualified in its entirety by the detailed information and financial statements appearing elsewhere 
in this Official Statement, including the Appendices hereto, reference to which is hereby made for all 
purposes. 

Unless otherwise defined in this Official Statement, all capitalized terms shall have the meanings 
as set forth in Appendix A – “DEFINITIONS AND SUMMARIES OF THE MASTER INDENTURE AND 
THE 2021A SERIES SUPPLEMENT.” 

Hampton Roads Transportation Accountability Commission 

HRTAC is a body politic and a political subdivision of the Commonwealth of Virginia (the 
“Commonwealth”) created pursuant to the Code of Virginia of 1950, as amended (the “Virginia Code”), 
under Title 33.2, Chapter 26, thereof (the “HRTAC Act”), and empowered to finance and construct 
highway, bridge and tunnel projects in Planning District 23 of the Commonwealth.  Planning District 23 is 
an area designated by the Virginia Department of Housing and Community Development (“DHCD”) to 
provide a forum for addressing regional cooperation among local governments in the Hampton Roads 
region of southeastern Virginia (“Hampton Roads”).  As provided by the HRTAC Act, the Commission 
embraces all of the cities and counties in Planning District 23, which currently include the Counties of Isle 
of Wight, James City, Southampton, and York, and the Cities of Chesapeake, Franklin, Hampton, Newport 
News, Norfolk, Poquoson, Portsmouth, Suffolk, Virginia Beach and Williamsburg (collectively, the 
“Member Localities”). All of the Member Localities other than Southampton County and the City of 
Franklin are located in the Virginia portion of the Virginia Beach-Norfolk-Newport News Metropolitan 
Statistical Area (the “Hampton Roads MSA”), certain economic and demographic information about which 
is included in Appendix D.  Cities and counties in the Commonwealth are independent entities; therefore, 
the Member Localities do not overlap.  Certain local governments, including but not limited to the Member 
Localities, have agreed to assemble as the Hampton Roads Planning District Commission (“HRPDC”); 
however, the Member Localities (and sources of taxable transactions generating revenues for the HRTF) 
are limited to the localities designated by DHCD as constituting Planning District 23 and are not entirely 
identical to the membership of HRPDC.  The membership of the Hampton Roads Transportation Planning 
                                                 
*   Preliminary, subject to change. 
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Organization (“HRTPO”), the federally-mandated metropolitan planning organization for transportation in 
the Hampton Roads region, is also not exactly the same as the composition of Planning District 23.  For 
example, both the HRPDC and the HRTPO include Gloucester County which is not a Member Locality of 
HRTAC. 

The HRTF was established as a nonreverting fund in the State Treasury under Chapter 766, 2013 
Va. Acts of Assembly (“Chapter 766”), enacted on April 3, 2013 and effective July 1, 2013.  Pursuant to 
Chapter 766, the General Assembly of the Commonwealth (the “General Assembly”) dedicated to the 
HRTF all of the revenues generated by (i) an additional 0.7% retail sales and use tax on transactions 
occurring within the Member Localities, and (ii) an additional wholesale motor vehicle fuels sales tax on 
transactions occurring in the Member Localities, which is now at a rate of 7.6 cents per gallon on gasoline 
and gasohol (and 7.7 cents per gallon on diesel), subject to an annual adjustment in accordance with the 
consumer price index beginning July 1, 2021 (collectively, the “HRTF Revenues”).  See “HAMPTON 
ROADS TRANSPORTATION FUND—HRTF Revenues.” 

Funds in the HRTF were originally to be directed by the HRTPO.  However, pursuant to statutory 
changes set forth in Chapter 545, 2014 Va. Acts of Assembly (“Chapter 545”), enacted on April 3, 2014, 
HRTAC was created and replaced HRTPO as the entity directing the use of the HRTF funds.  HRTAC 
collaborates with HRTPO to set transportation funding priorities on the basis of a regional consensus 
developed by HRTPO.  HRTAC does not replace the planning function of HRTPO, but serves primarily as 
a financing vehicle for regional transportation projects.  See “HAMPTON ROADS TRANSPORTATION 
FUND” and “DEVELOPMENT OF CAPITAL EXPENDITURE AND FUNDING PLANS.”  Decisions of 
HRTAC are subject to a supermajority voting test, including an affirmative vote by the present and voting 
elected officials who represent Member Localities that collectively contain at least two-thirds of the 
region’s population. 

The HRTAC Act provides, among other things, that the Commission shall use the moneys from 
the HRTF solely for the purposes of (i) funding new construction projects on new or existing highways, 
bridges, and tunnels in the Member Localities, giving priority to projects expected to provide the greatest 
impact on reducing congestion for the greatest number of citizens residing within the Member Localities, 
and (ii) paying the Commission’s administrative and operating expenses as provided in the Commission’s 
annual budget.  See “HAMPTON ROADS TRANSPORTATION ACCOUNTABILITY COMMISSION—
HRTAC Annual Budget” herein, and “Table 5:  HRTAC Operating Budget, FY 2022” in Appendix E.  
Although HRTAC has statutory authority to enter into agreements with public or private entities for the 
operation and maintenance of bridges, tunnels, transit, rail facilities, and highways, the HRTAC Act does 
not authorize HRTAC to include in its budget any funds to independently operate and maintain such 
facilities or to perform any transportation service. 

HRTAC and the Virginia Department of Transportation (“VDOT”) entered into a Memorandum of 
Agreement dated March 30, 2015 (the “HRTAC-VDOT MOA”) to set forth terms under which the two 
entities would cooperate, along with HRTPO, to ensure the efficient and effective development and 
construction of projects to be funded with HRTF Revenues.  All of HRTAC’s projects to date have been 
pursued as part of VDOT’s statewide transportation system.  Therefore, consistent with the HRTAC-VDOT 
MOA, HRTAC and VDOT have entered into standard project agreements (“Standard Project Agreements”) 
to govern their funding and performance obligations on such projects and a Project Agreement for Funding 
and Administration (“PAFA”) with respect to the HRBT Expansion Project as described below in “HRBT 
EXPANSION PROJECT.”  Under the PAFA and all Standard Project Agreements to date, VDOT has 
agreed to provide administration of project construction as well as project operation and maintenance.  See 
“DEVELOPMENT OF CAPITAL EXPENDITURE AND FUNDING PLANS.” 
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The 2020 Virginia General Assembly, pursuant to Chapter 703, 2020 Va. Acts of Assembly 
(“Chapter 703”) and effective July 1, 2020, granted additional and specific tolling authority to HRTAC for 
the “Hampton Roads Express Lanes Network” (the “Express Lanes Network”), a high occupancy toll 
network, contiguous and in each traffic direction on Interstate-64 from Jefferson Avenue in Newport News 
to the interchange of Interstate 64, Interstate 264 and Interstate 664 at Bowers Hill in Chesapeake.  Segment 
3 of the Express Lanes Network runs through the HRBT and comprises a part of the HRBT Expansion 
Project’s physical structure.  The funding plan for the HRBT Expansion Project (as described below) 
anticipates that not less than $345,000,000, and up to $575,000,000, of the funding for such project will be 
derived through toll-backed financing derived from the Express Lanes Network.  Although toll revenues 
are a source of funding for the HRBT Expansion Project as described below, toll revenues are entirely 
distinct and separate from the HRTF Revenues, and toll revenues will not be pledged to or secure 
payment of the Series 2021A Notes.  Certain limited transfers of HRTF Revenues to support the toll debt 
are described below in “SECURITY FOR AND SOURCES OF PAYMENT OF THE SERIES 2021A 
NOTES – Transfers of HRTF Revenues from General Fund.” 

The 2020 Virginia General Assembly, pursuant to Chapters 1241 and 1281, 2020 Va. Acts of 
Assembly (the “2020 Transit Legislation”) and effective July 1, 2020, also created the Hampton Roads 
Regional Transit Program and Fund (the “Hampton Roads Regional Transit Fund”) to develop, maintain, 
and improve a regional network of transit routes and related infrastructure in Planning District 23.  The 
program is funded by an additional (i) regional grantor’s tax at a rate of $0.06 per $100 of the consideration 
for the conveyance, and (ii) effective May 1, 2021, regional transient occupancy tax at a rate of one percent 
of the charge for the occupancy, both imposed in the Hampton Roads Transportation District.  The 
legislation also dedicates $20 million of revenues from existing statewide recordation taxes to fund the 
program.  Participating localities may not reduce funds appropriated for public transportation to levels less 
than those appropriated on July 1, 2019.  HRTAC administers the Hampton Roads Regional Transit 
Fund, but it is entirely distinct and segregated from the HRTF and will not be pledged to or secure 
payment of the Series 2021A Notes. 

Master Indenture Structure 

The HRTAC Act provides that HRTAC may issue bonds and pledge the funds received from the 
HRTF as security for such bonds.  The Commission has entered into a Master Indenture of Trust dated as 
of February 1, 2018, as previously supplemented (the “Master Indenture”), between HRTAC and 
Wilmington Trust, National Association, as trustee (the “Trustee”), under which the Commission is 
authorized to issue senior lien, intermediate lien and subordinate lien obligations, as further described 
herein.   

On February 14, 2018, the Commission issued its $500,000,000 Senior Lien Revenue Bonds, Series 
2018A (the “Series 2018A Bonds”), payable and secured on parity with all senior lien revenue bonds to be 
issued by the Commission under the Master Indenture (the “Senior Bonds”).   

On December 10, 2019, the Commission issued its $500,789,463 TIFIA Series 2019A Bond (TIFIA 
– 20201001A) (the “2019 TIFIA Bond”), payable and secured on parity with all subordinate obligations to 
be issued by the Commission under the Master Indenture (the “Subordinate Obligations”).  On December 
17, 2019, the Commission issued its $414,345,000 Intermediate Lien Bond Anticipation Notes, Series 
2019A (the “Series 2019A Notes”), payable and secured on parity with all intermediate lien revenue bonds 
to be issued by the Commission under the Master Indenture (the “Intermediate Lien Obligations”).  HRTAC 
anticipates that the principal amount of the Series 2019A Notes will be repaid on July 1, 2022 with the 
proceeds of the 2019 TIFIA Bond. 
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On October 22, 2020 the Commission issued its $614,615,000 Senior Lien Revenue Bonds, Series 
2020A (the “Series 2020A Bonds”), payable and secured on parity with all Senior Bonds issued or to be 
issued by the Commission under the Master Indenture.   

On [June 17,] 2021, the Commission adopted a resolution authorizing the issuance of the Series 
2021A Notes in a principal amount not to exceed $818,000,000 pursuant to the Master Indenture and a 
Sixth Supplemental Series Indenture of Trust to be dated as of _________ 1, 2021 (the “2021A Series 
Supplement”), between the Commission and the Trustee.  The issuance of the Series 2021A Notes is fully 
authorized by the provisions of the HRTAC Act, the Master Indenture and the 2021A Series Supplement. 

The Series 2021A Notes will be paid and secured as senior lien obligations under the Master 
Indenture and on a parity basis as to payment and security with the Series 2018A Bonds, Series 2020A 
Bonds and all Senior Bonds that may be issued in the future (“Senior Lien Obligations”), and senior as to 
payment and security to all Intermediate Lien Obligations and Subordinate Obligations.     

The Series 2021A Notes, together with all Senior Bonds, Intermediate Lien Obligations and 
Subordinate Obligations issued previously or in the future under the Master Indenture, are collectively 
referred to herein as the “Bonds.”   

Purpose of the Series 2021A Notes 

HRTAC will use the proceeds of the Series 2021A Notes, along with other available funds, to 
finance the costs of the HRBT Expansion Project in anticipation of one or more draws under the 2021 
TIFIA Loan Agreement for such purpose (as described below under “INTRODUCTION – Security and 
Sources of Payment”), to fund capitalized interest on the Series 2021A Notes through ________ 1, 20__, 
and to pay costs of issuance of the Series 2021A Notes (collectively, the “HRBT Financed Costs”).  In 
particular, HRTAC will use the proceeds of the Series 2021A Notes in furtherance of its [“FY 2022-2027 
Six-Year Operating and Capital Plan of Finance Update for the Region’s High Priority Projects,” which 
was approved on June 17, 2021] (the “Six-Year Funding Plan”).  See “HRBT EXPANSION PROJECT” 
and “DEVELOPMENT OF CAPITAL EXPENDITURE AND FUNDING PLANS—HRTAC Six-Year 
Funding Plan.”  

TIFIA Background.   On April 29, 2020, HRTAC submitted a letter of interest to the U.S. 
Department of Transportation (“USDOT”), an agency of the United States of America, acting by and 
through the Executive Director of the Build America Bureau (the “TIFIA Lender”), expressing its desire to 
receive funding under the Transportation Infrastructure Finance and Innovation Act (“TIFIA”).  Pursuant 
to an application for TIFIA credit assistance dated [June __,] 2021, HRTAC requested that USDOT make 
a direct loan (the “2021 TIFIA Loan”) to HRTAC in a principal amount not to exceed $______* to be used 
to pay or reimburse a portion of the eligible costs of the HRBT Financed Costs.  USDOT determined that 
such application was complete on _______ __, 2021 and subsequently approved the 2021 TIFIA Loan on 
________ __, 2021.  HRTAC and USDOT are in the final stages of negotiating a loan agreement containing 
the terms and conditions of such loan (the “2021 TIFIA Loan Agreement”).  HRTAC currently expects to 
close the 2021 TIFIA Loan by ____ __, 20__; however, there can be no assurances that HRTAC will be 
able to execute and deliver the 2021 TIFIA Loan Agreement at such time.  See “2021 TIFIA LOAN 
AGREEMENT.”  To evidence the Commission’s obligations under the 2021 TIFIA Loan Agreement upon 
the closing thereof, the Commission will issue its $_________* Subordinate Revenue Bond, TIFIA Series 
2021 (the “2021 TIFIA Bond”) pursuant the Master Indenture and a Fifth Supplemental Series Indenture 
of Trust to be dated as of _________ 1, 2021 (the “TIFIA Series Supplement”), between the Commission 
and the Trustee.  The 2021 TIFIA Bond will be a subordinate lien obligation under the Master Indenture, 
                                                 
* Preliminary, subject to change. 
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constituting Bonds that are specifically subordinate as to payment and security to the Senior Bonds and the 
Intermediate Lien Obligations (“Subordinate Obligations”).  See “SECURITY FOR AND SOURCES OF 
PAYMENT OF THE SERIES 2021A NOTES.”  The 2019 TIFIA Loan was implemented under the 
provision of the TIFIA statute that allows for a waiver of TIFIA’s non-subordination or “springing lien” 
requirement, and HRTAC anticipates that the 2021 TIFIA Loan will also be implemented with a waiver 
from that requirement. 

Security and Sources of Payment 

The Series 2021A Notes are limited obligations of HRTAC that are payable solely from the funds 
pledged under the Master Indenture for such purpose, consisting of the HRTAC Revenues (as defined 
below).  The Series 2021A Notes are on a parity basis in payment and security with the Series 2018A 
Bonds, the Series 2020A Bonds, and any other Senior Bonds that may be issued by HRTAC in the future.  
The Series 2021A Notes will be payable and secured senior to (i) the Series 2019A Notes and any other 
Intermediate Lien Obligations that HRTAC may issue in the future, and (ii) the 2019 TIFIA Bond, the 2021 
TIFIA Bond, and any other Subordinate Obligations that HRTAC may issue in the future. 

The Series 2021A Notes are not a debt of the Commonwealth or any political subdivision 
thereof (including any Member Locality or any member of the HRTPO or the HRPDC) other than 
HRTAC, and the Series 2021A Notes do not constitute indebtedness within the meaning of any debt 
limitation or restriction.  Neither the faith and credit nor the taxing power of the Commonwealth or 
any of its political subdivisions (including any Member Locality or any member of the HRTPO or 
the HRPDC) is pledged to the payment of the Series 2021A Notes.  HRTAC has no taxing powers. 

The “HRTAC Revenues” pledged pursuant to the Master Indenture include (i) all of the revenues 
appropriated by the General Assembly and transferred by the Commonwealth into the HRTF, (ii) all 
earnings from the investment of moneys held in any Fund or Account under and as defined in the Master 
Indenture, and (iii) any other revenues available under the HRTAC Act that may be designated as HRTAC 
Revenues pursuant to a Supplemental Indenture.  The Master Indenture does not permit toll revenues to be 
pledged to payment of the Bonds issued thereunder (including the Series 2021A Notes).  The continued 
availability of tax revenues in the HRTF is subject to annual appropriation by the General Assembly of the 
Commonwealth.  See “HAMPTON ROADS TRANSPORTATION FUND.” 

It is anticipated that the Series 2021A Notes will be paid at their maturity from a disbursement 
made to HRTAC under the 2021 TIFIA Loan Agreement.  In the event that disbursements received under 
the 2021 TIFIA Loan Agreement are insufficient to pay the principal on the 2021A Notes in full on their 
maturity date or HRTAC does not meet the conditions for disbursement of moneys under the 2021 TIFIA 
Loan Agreement or is otherwise unable to effect draws thereunder, HRTAC will use its best efforts to find 
an alternative refinancing solution, which could include the issuance of rollover bond anticipation notes 
and/or other Bonds secured by HRTAC Revenues under the Master Indenture; otherwise the Series 2021A 
Notes shall be paid from HRTAC Revenues, subject to the prior application of such funds to pay scheduled 
debt service on Senior Bonds. See “SECURITY FOR AND SOURCES OF PAYMENT OF THE SERIES 
2021A NOTES.” 

Validation 

On August 15, 2016, the Commission instituted a bond validation proceeding in the Circuit Court 
for the City of Chesapeake, Virginia (the “Court”).  The bond validation was not challenged.  On October 
7, 2016, the Court entered an Order (the “Order”) by which the Court validated, among other things, the 
constitutionality and validity of the HRTAC Act, the HRTF, the six-year funding plan then in effect, the 
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Series 2018A Bonds, the pledge of the HRTAC Revenues to the payment of Bonds, and the original version 
of the Master Indenture.  No appeal was taken within the time prescribed in Section 15.2-2656 of the 
Virginia Code.  The Commission is not required by law, and does not intend, to seek validation of any 
further Bonds, including but not limited to the Series 2021A Notes, issued under the Master Indenture. 

 
 

HAMPTON ROADS TRANSPORTATION FUND 

General 

The HRTF was established under Chapter 766, effective July 1, 2013.  Pursuant to Chapter 766, 
the General Assembly dedicated to the HRTF all of the additional revenues generated by the imposition of 
an additional retail sales and use tax, and an additional wholesale motor vehicle fuels sales tax, on 
transactions occurring within the Member Localities.  See “HAMPTON ROADS TRANSPORTATION 
FUND—HRTF Revenues.”  As described in the following section, the continued availability of these tax 
revenues is subject to annual appropriation by the General Assembly of the Commonwealth. 

HRTAC was established under Chapter 545, enacted on April 3, 2014, to receive the HRTF funds 
and apply them to the financing of (i) new construction projects on new or existing highways, bridges, and 
tunnels in the Member Localities, and (ii) administrative and operating expenses as provided in the 
Commission’s annual budget (which under the HRTAC Act shall be limited solely to administrative 
expenses of the Commission and shall not include any funds for construction or acquisition of transportation 
facilities or the performance of any transportation service).  Under HRTAC’s existing Standard Project 
Agreements with VDOT, project construction and expenses for operating and maintaining projects funded 
by HRTAC are responsibilities of VDOT.  See “DEVELOPMENT OF CAPITAL EXPENDITURE AND 
FUNDING PLANS.” 

The HRTF was created in the State Treasury to be held by the State Treasurer (the head of the 
Department of the Treasury) and recorded on the books of the Comptroller of Virginia (the head of the 
Department of Accounts) as a special non-reverting fund for Planning District 23.  The tax revenues 
dedicated to the HRTF are collected and paid into the State Treasury and credited to the HRTF on a monthly 
basis.  Interest earned on moneys in the HRTF remains in and is credited to the HRTF.  Any moneys 
remaining in the HRTF, including interest thereon, at the end of each fiscal year of the Commonwealth will 
not revert to the Commonwealth’s general fund, but shall remain in the HRTF.  Pursuant to Chapter 608, 
2016 Va. Acts of Assembly, enacted on April 1, 2016, the amounts held in the HRTF are distributed to the 
Commission as soon as practicable for use in accordance with the HRTAC Act.  If the Commission 
determines that such moneys distributed to it exceed the amount required to meet the current needs and 
demands to fund transportation projects pursuant to the HRTAC Act, the Commission may invest such 
excess funds in accordance with state law. 

Subject-to-Appropriation 

The continued availability of the above-described tax revenues for deposit in the HRTF remains 
subject to annual appropriation by the General Assembly of the Commonwealth, and the General Assembly 
may eliminate or change the source of funds for the HRTF at any time.  Funds already transferred to the 
HRTF, which is a non-reverting fund, are no longer subject to appropriation but HRTAC continues to rely 
entirely on the Commonwealth to transmit such funds to HRTAC for inclusion in the HRTAC Revenues. 

VDOT agreed, under the HRTAC-VDOT MOA, to annually request (in accordance with the 
schedule of the Virginia Department of Planning and Budget) for the Governor to include the HRTF 
Revenues in the budget delivered to the General Assembly for the next succeeding Fiscal Year or biennial 
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period, as applicable.  VDOT also agreed to promptly notify HRTAC upon becoming aware of any failure 
by the General Assembly to appropriate tax revenues to the HRTF.  As a practical matter there is no 
effective remedy if the Governor or the General Assembly fail to provide for HRTF funding in the 
Commonwealth’s Budget.  Further, the HRTAC-VDOT MOA provides that VDOT shall bear no 
responsibility for collecting or depositing the tax revenues in the HRTF. 

Under the Virginia Constitution, no appropriation is valid for more than two years and six months 
after the adjournment of the session of the General Assembly at which the appropriation was made.  The 
General Assembly of the Commonwealth is not obligated to make any future appropriations, and the 
Commission makes no representation that the General Assembly will keep the HRTF in existence or that 
appropriations to the HRTF will be made by the General Assembly in any future fiscal year of the 
Commonwealth. 

Enactment Clause 14 of Chapter 766 provides that the provisions of Chapter 766 that generate 
revenue through the additional state taxes for transportation projects in Planning District 23 shall expire on 
December 31 of any year in which the General Assembly appropriates or transfers any of such revenues for 
any non-transportation-related purpose.  See “INVESTMENT CONSIDERATIONS—Risks of Non-
Appropriation and Future Legislative Actions.” 

HRTF Revenues 

This section provides a brief description of the taxes which comprise the HRTF Revenues, and is 
followed by separate sections describing each tax source in greater detail.  The HRTF Revenues are derived 
from the revenues generated from the following taxes that were imposed starting July 1, 2013 on 
transactions taking place within Planning District 23: 

 
(i) Additional Retail Sales and Use Tax.  Section 58.1-638.H.2 of the Virginia Code provides 

for the deposit in the HRTF of the revenue generated by an additional retail sales and use tax of 0.70 percent 
imposed on retail sales transactions within the Member Localities other than food purchased for home 
consumption (the “Additional Sales and Use Tax”). 

 
(ii) Additional Wholesale Motor Vehicle Fuels Sales Tax.  Section 58.1-2295.A.2 of the 

Virginia Code provides for the deposit in the HRTF of the revenue generated by an additional motor vehicle 
fuels sales tax imposed on sales of fuel by distributors at wholesale to retail dealers for retail sales in the 
Member Localities, at a rate of 7.6 cents per gallon on gasoline and gasohol (and 7.7 cents per gallon on 
diesel), subject to an annual adjustment in accordance with the consumer price index beginning July 1, 2021 
(the “Additional Motor Vehicle Fuels Tax”).   Prior to July 1, 2020, the Additional Motor Vehicle Fuels 
Sales Tax was calculated based on 2.1% of the average statewide wholesale price per gallon, subject, 
beginning July 1, 2018, to a floor of 6.7 cents per gallon.   Effective July 1, 2020, in conjunction with 
transportation reform legislation that enacted statewide changes to the Commonwealth’s method of funding 
transportation, the Additional Motor Vehicle Fuels Sales Tax was changed to its present per gallon rate and 
the floor rate was eliminated. 
 
Additional Sales and Use Tax 

The Additional Sales and Use Tax is administered and collected by the State Tax Commissioner, 
the head of the Virginia Department of Taxation, in the same manner and subject to the same penalties as 
provided for the statewide retail sales and use tax.  The receipts of the Additional Sales and Use Tax are 
deposited into the State Treasury and then credited by the Comptroller of Virginia to the HRTF.  In 
accordance with the HRTAC-VDOT MOU, VDOT provides monthly notice to HRTAC of the Additional 
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Sales and Use Tax collection amounts.  This usually occurs during the third week of the month.  The 
revenues are typically transferred into the HRTF within a week after such notice.  HRTAC is entirely 
dependent on the Virginia Department of Taxation, the Virginia Department of Treasury and the Virginia 
Department of Accounts to collect and deposit the Additional Sales and Use Tax revenues in the HRTF and 
to transfer them to HRTAC for inclusion in the HRTAC Revenues. 

The Additional Sales and Use Tax is imposed upon transactions in the Member Localities in 
addition to the statewide retail sales and use tax of 4.3% and the local option retail sales and use tax of 1.0% 
used by the Commonwealth and its localities for other purposes.  Consumers therefore pay a total of 6% in 
sales and use taxes on retail transactions occurring in the Member Localities.  HRTAC does not receive any 
revenues from the statewide or local option retail sales and use taxes, but only receives the proceeds of the 
0.7% Additional Sales and Use Tax.  

Under Virginia law, retail sales taxes are imposed on transactions involving (i) the business of 
selling at retail or distributing tangible personal property; (ii) the leasing or rental of tangible personal 
property as part of an established business; (iii) the storing for use or consumption in the Commonwealth 
of any item or article of tangible personal property or leasing or renting such property within the 
Commonwealth; (iv) the finishing of transient accommodations; or (v) the selling of certain services.  The 
tax on sales is based on the gross sales price of each item or article of tangible personal property.  The seller 
collects the tax from the customer by separately stating the amount of the tax and adding it to the sales price 
or charge.  The tax on accommodations, leases and rentals, which is based upon the lessor’s gross proceeds 
from the leases and rentals, is collected by the lessor by separately stating the amount of tax and adding it 
to the charge made to the lessee.  The tax on items or articles of tangible personal property stored in the 
Commonwealth for use or consumption in the Commonwealth is based on the cost price of each item or 
article.  The tax on taxable services is based on the gross sales price of the services. 

Under Virginia law, use taxes are imposed on the use or consumption of tangible personal property 
throughout the Commonwealth, or the storage of such property outside the Commonwealth for use or 
consumption in the Commonwealth.  This tax applies to (i) tangible personal property purchased outside 
the Commonwealth that would have been subject to sales tax if purchased in the Commonwealth, and (ii) 
purchases, leases or rentals made in the Commonwealth if the sales tax was not paid at the time of purchase, 
lease or rental.  In general, the use tax is based on the cost price of each item or article of tangible personal 
property used or consumed in the Commonwealth or the cost price of each item or article of tangible 
personal property stored outside the Commonwealth for use or consumption in the Commonwealth. 

The Commonwealth requires all dealers with nexus to the Commonwealth to collect and remit 
applicable retail sales and use tax.  In South Dakota v. Wayfair, 138 S. Ct. 2080 (2018), the U.S. Supreme 
Court held for the first time that states have the authority to collect sales tax directly from out-of-state sellers 
having no physical presence in the taxing state.  In 2019, the Virginia General Assembly enacted Chapter 
815, Acts of Assembly, which became effective on July 1, 2019 and provides uniform nexus requirements 
for remote sellers, marketplace facilitators, and marketplace sellers.  Dealers with no Virginia physical 
presence are required to collect and remit sales tax if they have more than $100,000 in Virginia gross sales 
or complete greater than 200 separate transactions in Virginia during the current or previous calendar year. 

The Virginia Code provides various exclusions and exemptions from the retail sales and the use 
tax.  For example, the sales and use tax is not levied upon medicines, certain purchases by nonprofit entities, 
certain agricultural supplies and commodities, certain industrial materials and machinery, supplies used to 
produce publications, and certain commercial computer equipment.  Sales and use taxes are not imposed 
on food for human consumption except under the 1% local option sales tax described above (which is not 
included in the tax sources for the HRTF). 
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Additional Motor Vehicle Fuels Tax 

The Additional Motor Vehicle Fuels Tax is administered and collected by distributors in each 
Member Locality and paid to the Commissioner of the Department of Motor Vehicles (the “DMV”) each 
month.  The distributor is required to collect the tax from the retail dealer by separately stating the amount 
of the tax and adding it to the sales price or charge.  Distributors are required to remit the collected amounts 
to the DMV by midnight of the 20th day of the second month succeeding the month of collection.  However, 
remittance of the tax for the month of May must be received by the DMV no later than the last business day 
of June.  Once received by the DMV, revenues from the Additional Motor Vehicle Fuels Tax are credited 
by the Comptroller of Virginia to the HRTF on a monthly basis and are thereafter distributed to HRTAC as 
soon as practicable.  HRTAC is entirely dependent on the Virginia Department of Taxation, the DMV and 
the Virginia Department of Accounts to collect and deposit the Additional Motor Vehicle Fuels Tax 
revenues in the HRTF and to transfer them to HRTAC for inclusion in the HRTAC Revenues. 

The Additional Motor Vehicle Fuels Tax is imposed upon transactions in the Member Localities 
and is in addition to the statewide motor vehicle fuels tax, used by the Commonwealth for other purposes.  
Prior to July 1, 2020, the statewide motor vehicle fuels tax was 5.1% of the statewide average wholesale 
price of a gallon of unleaded regular gasoline for a trailing six-month base period, subject to a designated 
floor price of $3.17 per gallon.  Legislation enacted by the 2020 Virginia General Assembly converted the 
then-existing tax rate, which equated to a rate of $0.162 per gallon, to a cents-per-gallon rate of $0.262 per 
gallon of gasoline, which rate is phased in by increasing the rate by $0.05 per gallon each year over two 
years and then indexed to changes in the Consumer Price Index. 

HRTAC does not receive any revenue from the statewide motor vehicle fuels tax, but instead 
receives the proceeds of the Additional Motor Vehicle Fuels Tax imposed on sales of fuel by distributors 
at wholesale to retail dealers for retail sales in the Member Localities, at a rate of 7.6 cents per gallon on 
gasoline and gasohol (and 7.7 cents per gallon on diesel), subject to an annual adjustment in accordance 
with the consumer price index beginning July 1, 2021.  Unlike the change in the statewide motor vehicle 
fuels tax, the change in the Additional Motor Vehicle Fuels Tax was effective July 1, 2020 with no phase-
in period. 

Historical HRTF Revenues 

The following Table I shows historical receipts from the two HRTF Revenue sources.  See also 
“Table 1:  HRTF Revenues” in Appendix E for additional information by jurisdiction.  HRTF Revenues in 
Fiscal Years 2018, 2019 and 2020  were approximately $169.2 million, $225.7 million and $201.2 million, 
respectively.  Through [May, 2021], HRTAC received year-to-date Fiscal Year 2021 HRTF Revenues of 
[$158.8] million, representing nine months of collections of the Additional Sales and Use Tax and eight 
months of collections of the Additional Motor Vehicle Fuels Tax.  These collections reflect the accrual of 
the Additional Sales and Use Tax for two months and the accrual of the Additional Motor Vehicle Fuels 
Tax for three months. 

 There are certain considerations and risks relating to the HRTF Revenues to be received by the 
Commission due to COVID-19 disruptions, which are set forth in this Official Statement under the captions 
‘POTENTIAL IMPACT OF COVID-19 ON HRTF REVENUES” and “COVID-19 PANDEMIC.” 

[Table appears on following page] 
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 Table I 
Historical Hampton Roads Transportation Fund Revenues (in Millions)(1), (2)  

 
 

Source 
FY 

2014 
FY 

2015 
FY 

2016 
FY 

2017 
FY 

2018 
FY    

2019(5) 
    FY 

2020(1 ) 
FY 

2021(6) 

Additional Sales 
and Use Tax(3) $107.9 $130.0 $126.5 $131.5 $136.5 $144.6   $146.2  

 
[$122.4   ] 

Additional 
Motor  
Vehicle Fuels 
Tax(4) 

     37.3     40.9     26.7    25.0      32.7   81.1(4) 55.0 

 

[36.4   ] 

TOTAL: $ 145.2 $170.9 $153.2 $156.5 $169.2 $225.7   $201.2 [$158.8] 
________________________________________ 
_______________________ 
Source:  HRTAC. 
 
(1)  At the end of Fiscal Year 2020, the Commission changed its accounting policy for recognizing revenue in order to match the 

Virginia Department of Transportation’s income, and thus accrued two months of Sales and Use tax and three months of Motor 
Fuels tax as receivables and revenue for the Fiscal Year ended June 30, 2020.  This was a change from prior years where the 
Commission accrued one month of each of such taxes.  This change in accounting and revenue recognition was made due to 
additional information provided by the agencies who collect and remit the taxes on behalf of the Commission.  Accordingly, 
Fiscal Years 2014 – 2018 reflect 12 months of each of the two revenue sources, but Fiscal Year 2019 reflects a total of 13 
months of Sales and Use tax (with the amount of the Sales and Use tax for the 13th month being $5.21 m.) and 14 months of 
Fuels tax (with the amount of the Fuels Tax for such months being $9.42 m.), while Fiscal Year 2020 reverts to 12 months of 
each.   The Commission did not undertake a formal restatement of its financial statements for fiscal years prior to Fiscal Year 
2020. 

(2) The Commission’s fiscal year ends on June 30. 
(3)  Accelerated Retail Sales and Use Tax paid in June commencing in Fiscal Year 2015. 
(4)  Effective as of July 1, 2018, the General Assembly established a wholesale price floor for deriving the Additional Motor Vehicle 

Fuels Tax, as described above. Effective July 1, 2020, the General Assembly changed the tax rate to 7.6 cents per gallon on 
gasoline and gasohol (and 7.7 cents per gallon on diesel). 

(5)  Included $11 million special audit assessment adjustments sourced from vendor audit settlements. 
(6)  Unaudited; includes [9] months of Additional Sales and Use Tax revenue and [8] months of Additional Motor Vehicle Fuels 

Tax revenue, reflecting the accrual periods described above. 

 
 

 HRBT EXPANSION PROJECT 
 
General 

 
The “HRBT Expansion Project” is intended to address severe traffic congestion at the existing 

Hampton Roads Bridge Tunnel (“HRBT”) by increasing capacity and upgrading approximately ten miles 
of Interstate 64 (“I-64”) between the Settlers Landing Road interchange in Hampton, Virginia and the 
Interstate 564 (“I-564”) interchange in Norfolk, Virginia.  For over three decades, public and area leaders 
have consistently identified persistent and significant traffic congestion and delays at the HRBT, with 
vehicles routinely queuing in both directions, as an important issue for the Hampton Roads region.  Over 
90,000 vehicles use the existing HRBT daily, seasonally exceeding 100,000 vehicles per day, which 
represents about half of all traffic crossing the James River/Hampton Roads water body between South 
Hampton Roads and the lower “Peninsula” formed by the James and York Rivers.  HRBT is part of the 
Hampton Roads Beltway, an approximate 55-mile loop of I-64 and I-664, encircling the metropolitan 
area.  Likewise, the HRBT is an important regional transportation link for residential, commercial, 
industrial, and military mobility. 
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The 3.5-mile long HRBT was originally placed in service in 1957, replacing a 30+ minute ferry 
ride with a seven-minute drive over a two-lane facility.  HRBT was the first bridge-tunnel water crossing 
ever constructed utilizing artificial “portal” islands.  The portal islands anchor the ends of the 7,479-foot 
tunnel and serve as the transition to the trestle bridges that connect the islands to the mainland.  The HRBT 
was expanded to four lanes in 1976 and was incorporated into the interstate system as part of I-64.  The 
1976 expansion included the construction of new parallel trestle bridges and expansion of the portal islands 
to accommodate a new parallel tunnel.   Both of the current HRBT tunnels, as well as all ten existing traffic 
tunnels in the region, were constructed using an immersed tube tunnel method that required extensive 
dredging followed by a fill covering.  The four-lane configuration has remained constant since the HRBT 
expansion in 1976. 

The HRBT Expansion Project will widen I-64 for approximately ten miles to create an eight lane 
bridge tunnel facility with six consistent lanes.  The expanded facility will include four general purpose 
lanes, two new High Occupancy Toll (HOT) lanes and two new drivable (hard-running) shoulders to be 
used as HOT lanes during certain times of the day.   It is anticipated that the HOT lanes will be incorporated 
into the Hampton Roads Express Lanes Network.  I-64 is currently six lanes from the I-64/I-664 interchange 
to a point between the Settlers Landing Road interchange and the Mallory Street interchange in Hampton, 
which represents the western project limit.  The eastern project limit is near Little Creek Road at the I-
564/I-64 interchange in Norfolk.   The HRBT Expansion Project will include the construction of two new 
two-lane tunnels, expansion of the existing portal islands, and full replacement of the existing trestle bridges 
at the HRBT.  Various other bridges will be replaced and/or expanded.  The two new parallel tunnels will 
be constructed using a tunnel boring machine.  When complete, four subaqueous tunnels will connect to 
the two expanded portal islands.   

The HRBT Expansion Project received full Notice to Proceed from VDOT in September, 2020 
with receipt of final permits from the applicable permitting agencies.  It is estimated that the HRBT 
Expansion Project will reach substantial completion in September 2025 and full completion in November 
2025. 

[At time of dissemination of Preliminary Official Statement, provide update status (construction 
and funding] 

The project budget for the HRBT Expansion Project is approximately $3.862 billion, including 
project administration, right of way, incentive awards and contingency.   Of this amount, HRTAC’s funding 
responsibility is approximately $3.753 billion, $200 million of which is expected to be provided by the 
allocation of Commonwealth SMART SCALE funds to HRTAC by VDOT.  Substantially all of HRTAC’s 
funding obligations for the HRBT Expansion Project are set forth in the below-described Project Agreement 
for Funding and Administration or “PAFA.”  The remaining funding obligations, related to procuring and 
installing certain tolling equipment and integrating the toll system for the Hampton Roads Express Lanes 
Network, are expected to be approximately $63 million and will be set forth in one or more Standard Project 
Agreements between HRTAC and VDOT.  The funding plan for the HRBT Expansion Project contemplates 
that HRTAC will continue to provide funding from the various sources, including future debt issuances 
under the Master Indenture, described below in “DEVELOPMENT OF CAPITAL EXPENDITURE AND 
FUNDING PLANS.” 

Description of PAFA 

Under the PAFA, HRTAC’s maximum financial commitment for the HRBT Expansion Project is 
$3.562 billion, as described above and in “DEVELOPMENT OF CAPITAL EXPENDITURE AND 
FUNDING PLANS—VDOT Agreements.”  This amount, with the inclusion of SMART SCALE funding 
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committed by VDOT, funds the main project scope and an additional $8.5 million programmed but not 
committed.  The PAFA identifies separate budgets for certain HRTAC-funded portions and VDOT-funded 
portions (the south trestle portion), with each budget including scheduled contract costs (payable to the 
project’s design-builder), percentage share of administration costs, and contingency.  HRTAC pays in accordance 
with a schedule that is designed to align with HRTAC available funds (assumed bond proceeds plus cash).  See 
“DEVELOPMENT OF CAPITAL EXPENDITURE AND FUNDING PLANS—VDOT Agreements.” 
 

The PAFA includes an option relating to certain additional bridge repair work.  While VDOT has 
exercised this option, such additional work doesn’t increase HRTAC’s financial commitment under the 
PAFA.  VDOT may seek reimbursement for certain elements of the work, currently estimated by VDOT to 
cost approximately $32.2 million, but only in certain circumstances and then only to the extent there are 
funds available to HRTAC from the budget due to cost savings or, when the HRBT Expansion Project is 
completed, from unspent contingency. 

 
The project contingency is designed to establish a reserve for potential additional costs, consistent 

with VDOT practice.  Although the agreement for the design and construction of the HRBT Expansion 
Project is a fixed price contract, the design-builder may seek additional compensation if (i) certain differing 
conditions are encountered, or (ii) other compensation events occur, such as impacts to the work caused by 
VDOT delays, changes to permit requirements, interference with the work, changes in law, or discovery of 
unknown hazardous conditions.  Separate contingencies exist for the (a) HRTAC-funded main Project 
scope, and (b) VDOT-funded south trestles.   

 
The PAFA establishes protocols for addressing when VDOT must obtain HRTAC approval for 

change orders or claim settlements, which protocols are designed to balance (i) VDOT’s need to efficiently 
and effectively manage the project with (ii) HRTAC’s desire to monitor and control expenditures out of 
reserves.  The HRBT Expansion Project is through the scope validation period, and hence VDOT has 
discretion to approve change orders without HRTAC approval, provided that the amount  does not exceed $20 
million or cause the remaining HRTAC-funded contingency reserve to fall below certain specific thresholds 
tied to the remaining construction activities.   
 

On a quarterly basis (or monthly if the remaining contingency reserve is below the then-applicable 
minimum), VDOT must evaluate whether the costs to complete the HRBT Expansion Project could reasonably 
be expected to exceed the remaining contingency reserve.   If VDOT determines additional funding may be 
necessary, VDOT and HRTAC would consider solutions in the following order:  reducing project scope, 
collaborating to identify other funding sources, or terminating the HRBT Expansion Project. 
 
 

DESCRIPTION OF THE SERIES 2021A NOTES 
 
General 
 

The Series 2021A Notes will be issued as fully registered bonds in book-entry form.  The Series 
2021A Notes will be dated their date of delivery, will be issued in denominations of $5,000 or integral 
multiples of $5,000, and will bear interest from the dated date thereof, payable semiannually on each 
January 1 and July 1, beginning January 1, 2022, at the rates and will mature on the dates and in the amounts 
set forth on the inside front cover of this Official Statement.  Interest on the Series 2021A Notes will be 
computed on the basis of a year of 360 days and twelve 30-day months.  Interest will be payable to the 
registered owners of the Series 2021A Notes at their addresses as they appear on the fifteenth day of the 
month preceding the interest payment date on the registration books kept by the Trustee.  Principal of, 
premium, if any, and interest on the Series 2021A Notes will be paid by the Trustee to The Depository Trust 
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Company (“DTC”) for distribution to its Direct and Indirect Participants (as defined in Appendix G).  See 
“DESCRIPTION OF THE SERIES 2021A Notes—Book-Entry System” herein, and Appendix G. 

 
Estimated Sources and Uses of Funds 

 
Set forth below are the expected amounts and components of the proceeds of the sale of the Series 

2021A Notes and the application of the proceeds on the date of delivery of the Series 2021A Notes: 
 

Sources:  

Principal Amount of Series 2021A Notes $ _____ 
[Net] Original Issue [Premium][Discount]     _____ 

Total Sources: $ _____ 
  
Uses:  

Deposit to Project Fund $ _____ 
Deposit to Capitalized Interest Subaccount  
Underwriters’ Discount _____ 
Deposit to Cost of Issuance Fund          _____ 

Total Uses: $ _____ 
 
 
Redemption* 

The Series 2021A Notes are not subject to redemption prior to maturity. 

Book-Entry System 

DTC will act as securities depository for the Series 2021A Notes.  The Series 2021A Notes will be 
issued as fully-registered securities registered in the name of Cede & Co.  (DTC’s partnership nominee) or 
such other name as may be requested by an authorized representative of DTC.  One fully-registered Bond 
certificate will be issued for the Series 2021A Notes and will be deposited with DTC. 

So long as Cede & Co.  is the registered owner of the Series 2021A Notes, as nominee of DTC, 
references in this Official Statement to the Owners of the Series 2021A Notes shall mean Cede & Co.  and 
shall not mean the Beneficial Owners, and Cede & Co.  will be treated as the only owner of Bonds for all 
purposes under the Master Indenture and the 2021A Series Supplement. 

Neither the Commission nor the Trustee has any responsibility or obligation to the Direct or Indirect 
Participants (as defined in Appendix G) or the Beneficial Owners with respect to (a) the accuracy of any 
records maintained by DTC or any Direct or Indirect Participant; (b) the payment by any Direct or Indirect 
Participant of any amount due to any Beneficial Owner in respect of the principal of, premium, if any, and 
interest on the Series 2021A Notes; (c) the delivery or timeliness of delivery by any Direct or Indirect 
Participant of any notice to any Beneficial Owner that is required or permitted under the terms of the Master 
Indenture to be given to Bondholders; or (d) any other action taken by DTC, or its nominee, Cede & Co., 
as Bondholder, including the effectiveness of any action taken pursuant to an Omnibus Proxy. 
 

                                                 
* Preliminary, subject to change. 
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ESTIMATED DEBT SERVICE REQUIREMENTS 

The following Table II sets forth for each fiscal year the amounts needed for payment of principal 
and interest on the Series 2021A Notes, as of the date of issuance of the Series 20121 Notes.  Table II 
should be reviewed in conjunction with Table VII herein, which includes projected debt service 
requirements for HRTAC’s Senior Bonds, including the Series 2021A Notes (which are expected to be 
retired on ____________ by a draw upon the 2021 TIFIA Bond), the Series 2020A Bonds, and the Series 
2018A Bonds, HRTAC’s Intermediate Obligations, including the Series 2019A Notes (which are 
expected to be retired on July 1, 2022 by a draw upon the 2019 TIFIA Bond), and HRTAC’s Subordinate 
Obligations including the 2021 TIFIA Bond and the 2019 TIFIA Bond and projected future Subordinate 
Obligations. 

Table II 
Estimated Debt Service Requirements on the Series 2021A Notes 

Payment Date Principal(1) Interest(2) Total 
1/1/2022     0 
7/1/2022     0 
1/1/2023     0 
7/1/2023     0 
1/1/2024     0 
7/1/2024     0 
1/1/2025     0 
7/1/2025     0 
1/1/2026     0 
3/1/2026     0 

Total 0 0 0 
________________________ 

(1)  HRTAC expects to pay the principal installment on [March 1, 2026,] the maturity date 
of the Series 2021A Notes, from expected disbursements under the 2021 TIFIA Loan 
Agreement.  See “SECURITY FOR AND SOURCES OF PAYMENT OF THE 
SERIES 2021A NOTES—Payment of Interest and Principal. 

(2)  Capitalized interest will be funded at closing for interest payments through [March 1, 
2026]. 
 

 
 

SECURITY FOR AND SOURCES OF PAYMENT OF THE SERIES 2021A NOTES 

Limited Obligations 

The Series 2021A Notes are limited obligations of HRTAC and are payable solely as Senior Lien 
Obligations from the revenues, moneys and other property pledged by the Master Indenture for such 
purpose, consisting of the HRTAC Revenues.  The pledged HRTAC Revenues include (i) the amounts 
credited by the Comptroller of Virginia to the HRTF and transferred to HRTAC, including the Additional 
Sales and Use Tax revenues and the Additional Motor Vehicle Fuels Tax revenues, (ii) all earnings from 
the investment of moneys held in any Fund or Account under and as defined in the Master Indenture, and 
(iii) any other revenues available under the HRTAC Act which may be hereafter designated as HRTAC 
Revenues pursuant to a Supplemental Indenture. The availability of such Additional Sales and Use Tax 
revenues and Additional Motor Vehicle Fuels Tax revenues for deposit into the HRTF is subject to annual 
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appropriation by the General Assembly, and the General Assembly may eliminate or change such taxes and 
fees at any time.  The receipt of such funds is also conditioned upon their use for transportation-related 
purposes, specifically new construction projects on new or existing highways, bridges or tunnels in the 
Member Localities.  See “HAMPTON ROADS TRANSPORTATION FUND—Subject-to-Appropriation” 
above.  It is anticipated that the Series 2021A Notes will be paid at their maturityof _________ 1, _____ 
from a disbursement made to HRTAC under the 2021 TIFIA Loan Agreement, and the issuance of the 
Series 2021A Notes is contingent upon HRTAC closing the 2021 TIFIA Loan. 

The realization of amounts to be derived upon the enforcement of the Series 2021A Notes will 
depend upon the exercise and effectiveness of the remedies specified in the Master Indenture.  These and 
other remedies may, in many respects, require judicial action of a nature that is often subject to discretion 
and delay.  Under existing laws, the remedies specified in the Master Indenture may not be readily available 
or may be limited.  The various legal opinions to be delivered concurrently with the delivery of the Series 
2021A Notes will be qualified as to the enforceability of various legal instruments by limitations imposed 
by state and federal laws, rulings and decisions affecting remedies and by bankruptcy, fraudulent 
conveyance, reorganization and other laws affecting the enforcement of creditors’ rights generally.  See 
“INVESTMENT CONSIDERATIONS—Limitation on Remedies” herein, and “THE MASTER 
INDENTURE—Events of Default and Remedies Upon Default” in Appendix A. 

The Series 2021A Notes are not a debt of the Commonwealth or any political subdivision 
thereof (including any Member Locality or any member of the HRTPO or the HRPDC) other than 
the Commission, and the Series 2021A Notes do not constitute indebtedness within the meaning of 
any debt limitation or restriction.  Neither the faith and credit nor the taxing power of the 
Commonwealth or any of its political subdivisions (including any Member Locality or any member 
of the HRTPO or the HRPDC) is pledged to the payment of the Series 2021A Notes.  The Commission 
has no taxing powers. 

Pledges Under the Master Indenture 

Senior Lien Obligations.  The Series 2021A Notes are being issued as Senior Lien Obligations  
and are the third Series of Senior Lien Obligations issued by HRTAC under the Master Indenture.  The 
Series 2021A Notes are payable as to principal and interest from, and secured by, a pledge of HRTAC 
Revenues that is on parity with the payment of principal of and interest on all Senior Bonds, including the 
Series 2018A Bonds and the Series 2020A Bonds, and senior to all Intermediate Lien Obligations, including 
the Series 2019A Notes, and all Subordinate Obligations, including the 2019 TIFIA Bond. 

Indenture Accounts. With respect to the Series 2021A Notes, the 2021A Series Supplement 
establishes solely for the benefit of the Owners of the Series 2021A Notes, the Series 2021A Capitalized 
Interest Subaccount, the Series 2021A Interest Account, the Series 2021A Principal Account, the Series 
2021A Costs of Issuance Fund and the Series 2021A Project Fund, which are pledged exclusively to secure 
the obligations of HRTAC to the Owners of the Series 2021A Notes.  The Series 2021A Rebate Account is 
created exclusively to make certain payments, if any, to maintain the federal tax-exempt status of the Series 
2021A Notes, and is not pledged to the repayment of the Series 2021A Notes. 

Payment of Interest and Principal.  On the date of issuance of the Series 2021A Notes, $_____ 
will be deposited into the Series 2021A Capitalized Interest Subaccount to pay interest on the Series 2021A 
Notes through ____ 1, 20__. Interest to be paid on the Series 2021A Notes after the Series 2021A 
Capitalized Interest Subaccount no longer contains funds for such purpose shall be paid from the HRTAC 
Revenues, subject to the prior application of such funds as described below under “SECURITY FOR AND 
SOURCES OF PAYMENT OF THE SERIES 2021A NOTES—Flow of Funds.”    
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It is anticipated that the Series 2021A Notes will be paid at their maturity from a disbursement 
made to HRTAC under the 2021 TIFIA Loan Agreement, and the issuance of the Series 2021A Notes is 
contingent upon HRTAC closing the 2021 TIFIA Loan.  In the event that disbursements received under the 
2021 TIFIA Loan Agreement are insufficient to pay the principal on the 2021A Notes in full on their 
maturity date or HRTAC does not meet the conditions for disbursement of moneys under the 2021 TIFIA 
Loan Agreement or is otherwise unable to effect draws thereunder, HRTAC will use its best efforts to find 
an alternative refinancing solution, which could include the issuance of rollover bond anticipation notes 
and/or other Bonds secured by HRTAC Revenues under the Master Indenture; otherwise the Series 2021A 
Notes shall be paid from HRTAC Revenues, subject to the prior application of such funds as described 
below under “SECURITY FOR AND SOURCES OF PAYMENT OF THE SERIES 2021A NOTES—
Flow of Funds” which would include the prior payment of scheduled debt service on Senior Bonds. 

[Update based on structure of 2021 Loan Agreement]   Under the 2021 TIFIA Loan Agreement, 
the TIFIA Lender agrees to extend the 2021 TIFIA Loan to HRTAC in an aggregate principal amount not 
to exceed $________,* and HRTAC will deliver to the TIFIA Lender the 2021 TIFIA Bond as a Subordinate 
Obligation to evidence HRTAC’s obligation to repay the 2021 TIFIA Loan.  The principal amount of the 
2021 TIFIA Bond will increase in an amount equal to the advances made by the TIFIA Lender to HRTAC 
under the 2021 TIFIA Loan Agreement.  HRTAC expects to make a single requisition under the 2021 
TIFIA Loan on or before _____ 1, 20__, within one year after substantial completion of the HRBT 
Expansion Project, and to apply such amount to reimburse itself for eligible project costs, including 
payment of the principal and eligible interest on the Series 2021A Notes at their maturity. 

As more particularly described under “2021 TIFIA LOAN AGREEMENT,” there are numerous 
conditions that must be satisfied by HRTAC to execute the 2021 TIFIA Loan Agreement and in connection 
with the requisitioning of moneys under the 2021 TIFIA Loan Agreement, including certain conditions 
relating to third parties, such as VDOT, over which HRTAC has no control.  In addition, the TIFIA Lender 
may refuse to honor a requisition if, among other things, an event of default under the 2021 TIFIA Loan 
Agreement or certain other material contracts has occurred and is continuing, or if HRTAC or certain other 
parties are not in compliance with federal law or their obligations under certain material contracts.  See 
“2021 TIFIA LOAN AGREEMENT – Disbursement Conditions,” and “INVESTMENT 
CONSIDERATIONS—No Assurance of Funds under 2021 TIFIA Loan Agreement.”  HRTAC has agreed 
in the 2021A Series Supplement to take all actions necessary to ensure that it can requisition sufficient 
moneys under the 2021 TIFIA Loan Agreement to pay the principal of the Series 2021A Notes on their 
maturity date. 

No Mortgage, Lien or Acceleration.  The Series 2021A Notes are not secured by any mortgage or 
lien on any transportation facilities of the Commission, VDOT, the Commonwealth, or any of the Member 
Localities or by a pledge of the revenues derived from any such facility.  In the event of a failure to make 
any payment on the Series 2021A Notes when due, neither the Trustee nor the owners of the Series 2021A 
Notes shall have any right to take possession of any transportation facilities or to exclude the Commission, 
VDOT, the Commonwealth, or any of the Member Localities from possession of them, nor shall there be 
any right to accelerate payment of the Series 2021A Notes. 

No Toll Revenues.  The Series 2021A Notes are not secured by a pledge of any toll revenues.  The 
Master Indenture does not permit toll revenues to be pledged to the payment of the Bonds.  Although the 
funding plan for the HRBT Expansion Project anticipates that not less than $345,000,000, and up to 
$575,000,000, of the funding for such project will be derived through toll-backed financing from the 
Hampton Roads Express Lanes Network, such revenues are a source of project funding that is entirely 

                                                 
* Preliminary, subject to change. 



 
-17- 

 

distinct and separate from the HRTF Revenues and are not included under the Master Indenture waterfall.  
Certain limited transfers of HRTF Revenues to support the toll debt are described below in “SECURITY 
FOR AND SOURCES OF PAYMENT OF THE SERIES 2021A NOTES – Transfers of HRTF Revenues 
from General Fund.” 

Outstanding Bonds 

As of the date of this Official Statement, the aggregate outstanding principal amount of the Series 
2018A Bonds is $500,000,000, the aggregate outstanding principal amount of the Series 2020A Bonds is 
$614,615,000  and the aggregate outstanding principal amount of the Series 2019A Notes is $414,345,000.  
No amount is presently outstanding under the 2019 TIFIA Bond, but HRTAC expects to make a single 
requisition under the 2019 TIFIA Loan on or before July 1, 2022 (subject to satisfaction of the conditions 
described in Appendix H -  “2019 TIFIA LOAN AGREEMENT”), and to apply such amount to reimburse 
itself for eligible project costs, including payment of principal and eligible interest on the Series 2019A 
Notes.  Other than the Series 2018A Bonds, the Series 2020A Bonds, the Series 2019A Notes, the 2019 
TIFIA Bond (the proceeds of which are not expected to be advanced until needed to pay the Series 2019A 
Notes at their maturity), and the 2021 TIFIA Bond ((the proceeds of which are not expected to be advanced 
until needed to pay the Series 2021A Notes at their maturity)), on the date of issuance of the Series 2021A 
Notes there will be no other obligations outstanding that are secured by or payable from HRTAC Revenues. 

Additional Bonds 

Authority to Issue Additional Bonds.  Under the Master Indenture, the Commission may issue 
additional Bonds, including (i) Senior Bonds that are on a parity as to the pledge of HRTAC Revenues with 
the Series 2021A Notes, (ii) Intermediate Lien Obligations that are subordinate as to the pledge of HRTAC 
Revenues with the Series 2021A Notes and subordinate in payment and security to all Senior Bonds, and 
(iii) Subordinate Obligations that are subordinate in payment and security to all Intermediate Lien 
Obligations and all Senior Bonds.  The Series 2021A Notes and all other Senior Lien Obligations will be 
equally and ratably secured under the Master Indenture without preference, priority or distinction on 
account of the time of their authentication, delivery or maturity.  However, different Series of Senior Lien 
Obligations may bear interest at different rates, have different maturity dates and payment dates, may be 
subject to different mandatory or optional redemption or tender terms, and may have the benefit of credit 
facilities that do not support other Series of Senior Lien Obligations..  See “THE MASTER 
INDENTURE—Issuance of Bonds—Parity of Bonds” in Appendix A. 

Conditions to the Issuance of Senior Bonds.  The Master Indenture requires as a condition to the 
issuance of any additional Senior Bonds for non-refunding purposes the filing with the Trustee of an 
Officer’s Certificate to the effect that, during any twelve consecutive months of the eighteen months 
preceding the issuance of the additional Senior Bonds, the HRTAC Revenues were not less than 2.00 times 
the maximum annual Principal and Interest Requirements during the current or any future Fiscal Year 
(defined in the Master Indenture as the twelve-month period commencing on July 1 of one year and ending 
on June 30 of the following year) on all Senior Bonds Outstanding and the Series of Senior Bonds to be 
issued.  See “THE MASTER INDENTURE—Issuance of Bonds—Conditions to the Issuance of Additional 
Series of Bonds” in Appendix A. 

Conditions to the Issuance of Intermediate Lien Obligations.  HRTAC is permitted to issue 
Intermediate Lien Obligations secured by the HRTAC Revenues, the payment and security of each which 
shall be subordinate to all Senior Bonds and to the Senior Debt Service Fund deposits required to be made 
under the Master Indenture.   The Series Supplement pursuant to which the Series 2019A Notes were issued 
provides that HRTAC will satisfy the following requirements in connection with the issuance of additional 
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Intermediate Lien Obligations, other than Intermediate Lien Obligations to be incurred to rollover or 
refinance the 2019A Notes:  (i) unless such additional Intermediate Lien Obligations shall not be secured 
by or participating in a debt service reserve fund, there shall be or have been established in connection with 
such additional Intermediate Lien Obligations, an Intermediate Lien Debt Service Reserve Fund as provided 
in the Master Indenture; (ii) HRTAC shall file with the Trustee an Officer’s Certificate to the effect that the 
Intermediate Lien Debt Service Reserve Fund Requirement, calculated immediately after the issuance of 
such additional Intermediate Lien Obligations, will be met effective upon the issuance of such additional 
Intermediate Lien Obligations; (iii) HRTAC shall file with the Trustee an Officer’s Certificate to the effect 
that during any twelve consecutive months of the eighteen months preceding the issuance of the Bonds to 
be issued, the HRTAC Revenues were not less than 1.50 times the maximum annual Principal and Interest 
Requirements during the current or any future Fiscal Year on any Senior Bonds and Intermediate Lien 
Obligations then Outstanding plus the Intermediate Lien Obligations to be issued; and (iv) HRTAC shall 
file with the Trustee an Officer’s Certificate demonstrating that, for each Fiscal Year while such 
Intermediate Lien Obligations will be Outstanding, HRTAC Revenues are projected by HRTAC to equal 
at least 1.35 times the annual aggregate Principal and Interest Requirements during the current or any future 
Fiscal Year on any Senior Bonds, Intermediate Lien Obligations, and Subordinate Lien Obligations then 
Outstanding plus the Series of Intermediate Lien Obligations to be issued.  Such projections shall be in 
reasonable detail, may be made by HRTAC in consultation with the Virginia Department of Transportation 
and the Virginia Department of Taxation or other relevant state, regional or local agency. 

 
Conditions to the Issuance of Subordinate Obligations.  HRTAC is permitted to issue Subordinate 

Obligations secured by the HRTAC Revenues, the payment and security of each which shall be subordinate 
to all Senior Bonds and Intermediate Lien Obligations and to the Senior Debt Service Fund and Intermediate 
Debt Service Fund deposits required to be made under the Master Indenture.   

 
Both the 2021 TIFIA Loan Agreement and the 2019 TIFIA Loan Agreement require that HRTAC 

satisfy certain conditions with respect to the issuance of permitted indebtedness thereunder.  See “2021 
TIFIA LOAN AGREEMENT – Permitted Indebtedness” and “THE MASTER INDENTURE—Issuance 
of Bonds—Intermediate Lien Obligations” and “—Subordinate Obligations” in Appendix A. 

 
Debt Service Reserve 

No debt service reserve fund will be established or maintained for the Series 2021A Notes.  It is 
expected that the payment of principal of and interest on the 2021 TIFIA Bond will be secured by a debt 
service reserve account funded in an amount equal to the requirement therefor established in the 2021 TIFIA 
Loan Agreement.  See “2021 TIFIA LOAN AGREEMENT – Debt Service Reserve.”  No debt service 
reserve fund or account was established for the Series 2020A Bonds or the Series 2018A Bonds. 

 
As provided in the Master Indenture, HRTAC may provide that any Senior Lien Debt Service 

Reserve Fund be held collectively or with respect to all or multiple Series of Senior Lien Obligations, and 
determine that a Series of Senior Lien Obligations shall not participate in or be secured by a Senior Lien 
Debt Service Reserve Fund.  The 2021A Notes are not participating in or secured by a Senior Lien Debt 
Service Reserve Fund. 

 
Flow of Funds 

The following summary of the Master Indenture’s flow of funds provisions does not purport to be 
comprehensive or definitive and is qualified by reference to the entire Master Indenture, as supplemented 
by the 2021A Series Supplement and the TIFIA Series Supplement.  The Master Indenture establishes a 
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Revenue Fund to which HRTAC will deposit all HRTAC Revenues immediately upon receipt.  The 
Revenue Fund is the source of the following monthly transfers that will benefit the holders of the Bonds:   

FIRST:  To each Senior Debt Service Fund, ratably, the amount, if any, required under the 
Related Series Supplement so that the balance therein on the next Payment Date shall equal the 
amount of principal, if any, and interest due on the next Payment Date on the Related Series of 
Bonds; provided that HRTAC shall receive a credit against such transfer for the amount, if any, 
held in a Senior Debt Service Fund as capitalized interest or otherwise, together with the investment 
earnings thereon;  

SECOND:  To each Senior Debt Service Reserve Fund, ratably, the amount, if any, 
required so that the balance in each such Fund shall be equal to the respective Senior Debt Service 
Reserve Requirement; 

THIRD:  To each Intermediate Lien Debt Service Fund, ratably, the amount, if any, 
required so that the balance in each such Fund shall equal the amount of principal, if any, and 
interest due on the Related Intermediate Lien Obligations on the next ensuing payment date; 
provided that HRTAC shall receive a credit against such transfer for the amount, if any, held in an 
Intermediate Lien Debt Service Fund as capitalized interest or otherwise, together with the 
investment earnings thereon;  

FOURTH:  To each Intermediate Lien Debt Service Reserve Fund, ratably, the amount, if 
any, required so that the balance in such Fund shall be equal to the respective Intermediate Lien 
Debt Service Reserve Requirement; 

FIFTH:  To each Subordinate Debt Service Fund, ratably, the amount, if any, required so 
that the balance in each such Fund shall equal the amount of principal, if any, and interest due on 
the Related Subordinate Obligations on the next ensuing payment date; provided that HRTAC shall 
receive a credit against such transfer for the amount, if any, held in a Subordinate Debt Service 
Fund as capitalized interest or otherwise, together with the investment earnings thereon;  

SIXTH:  To each Subordinate Debt Service Reserve Fund, ratably, the amount, if any, so 
that the balance in such Fund shall be equal to the respective Subordinate Debt Service Reserve 
Requirement; 

SEVENTH:  To each Rebate Fund the amounts necessary to provide for the payment of 
any Rebate Amounts with respect to the Related Series of Bonds as confirmed in an Officer’s 
Certificate; 

EIGHTH:  To the Operating Account of the Operating Fund, the amount of funds necessary 
to pay Operating Expenses during such period in accordance with the Annual Budget (as defined 
in the Master Indenture; see Appendix A);   

NINTH:  To the Operating Reserve Account of the Operating Fund, the amount, if any, so 
that the balance in such Account shall be equal to the Operating Reserve Requirement;  

TENTH:  To fund any Hedging Termination Obligation in connection with a Qualified 
Hedge; 

ELEVENTH: After curing any deficiencies as required by the Master Indenture to the 
deposits and balances required in “FIRST” through “TENTH” above, to the TIFIA Revenue 
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Sharing Account, the amount, if any, as may be required under the TIFIA Series Supplement, and 
the applicable provisions of any other Series Supplement, an amount equal to Excess Revenues for 
such month, for deposit into the TIFIA Revenue Sharing Account (see “2021 TIFIA LOAN 
AGREEMENT—Prepayment of the 2021 TIFIA Loan,” below; and “INVESTMENT 
CONSIDERATIONS—Risks of Non-Appropriation and Future Legislative or Administrative 
Actions Affecting Revenues—TIFIA Revenue Sharing Trigger Event”); and 

TWELFTH:  To the General Fund, the balance remaining in the Revenue Fund. 

Pursuant to the 2021A Series Supplement, each monthly transfer into the 2021A Bond Debt Service 
Fund under the Master Indenture [shall be in an amount not less than the sum of (i) except to the extent 
interest is paid from the Capitalized Interest Subaccount, one-sixth of the interest due on the Series 2021A 
Notes on the next ensuing Interest Payment Date, plus (ii) one-twelfth of the principal due on the Series 
2021A Notes at maturity or upon mandatory redemption on the next ensuing Principal Payment Date, less 
(iii) accrued interest and any other interest earnings currently on deposit therein.]  See “THE 2021A 
SERIES SUPPLEMENT—Bond Debt Service Fund” in Appendix A. 

HRTAC shall apply the balance in the General Fund, including interest earnings, as follows:  (i) 
first to cure any deficiency in the amount required to be on deposit in any Senior Debt Service Fund, any 
Senior Debt Service Reserve Fund, any Intermediate Lien Debt Service Fund, any Intermediate Lien Debt 
Service Reserve Fund, any Subordinate Debt Service Fund, any Subordinate Debt Service Reserve Fund, 
any Rebate Fund, or the Operating Reserve Account, in that order; and (ii) then to any lawful purpose 
approved by resolution of HRTAC, including without limitation, expenditures for capital improvements or 
administrative expenses.  See “THE MASTER INDENTURE—Revenue Fund and Flow of Funds” in 
Appendix A. 

Transfers of HRTF Revenues from the General Fund to Support Toll Revenue Bonds.  As stated 
above, the Master Indenture provides that HRTAC may use amounts in the General Fund for any lawful 
purpose approved by resolution of HRTAC, including expenditures for capital improvements.   With respect 
to the funding of the HRBT Expansion Project, the Commission will enter into a Master Indenture of Trust 
between the Commission and U.S. Bank National Association, as trustee, dated as of ___________, 2021 
(the “Master Toll Indenture”) and a First Supplemental Indenture of Trust, dated as of ___________, 2021 
(the “First Supplemental Toll Indenture” and together with the Master Toll Indenture, the “Toll Indenture”).  
The Toll Indenture provides for the collection, custody, application and use of toll revenues of the Express 
Lanes Network (the “Express Lanes Toll Revenues”) to finance the Express Lanes Network and facilities 
related thereto, including a portion of the HRBT Expansion Project.  The Commission has negotiated the 
terms of a toll-supported loan with the TIFIA Lender, including the form of TIFIA Toll Loan Agreement 
(the “TIFIA Toll Loan Agreement”) between the Commission and the TIFIA Lender, pursuant to which the 
TIFIA Lender will agree to extend a secured loan to the Commission to finance a portion of the costs of the 
HRBT Expansion Project.  To evidence the obligation of the Commission to repay the loan under the TIFIA 
Toll Loan Agreement, the Commission will issue an obligation under the Master Toll Indenture in an initial 
principal amount of up to $________________ (the “TIFIA Series 2021 Toll Bond”). 

 
The Commission has agreed, in the TIFIA Series Supplement, to provide certain transfers of HRTF 

Revenues from the General Fund for limited support of the TIFIA Series 2021 Toll Bond, subject to the 
availability of HRTF Revenues in the General Fund for such purpose.  These include the following 
(together, the “HRTF Transfers”): 

• An amount equal to the TIFIA Loan Reserve Account Reserve Requirement 
($___________) for transfer and deposit to the debt service reserve account established 
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under the First Supplemental Toll Indenture, ;to occur at the later of the (i) substantial 
completion date of the HRBT Expansion Project, or (ii) the date on which the Commission 
makes the first draw under the TIFIA Series 2021 Toll Bond 

• [$____________], to be deposited in a revenue stabilization fund to provide for debt 
service payments on the TIFIA Series 2021 Toll Bond, to occur at the later of the (i) 
substantial completion date of the HRBT Expansion Project, or (ii) the date on which the 
Commission makes the first draw under the TIFIA Series 2021 Toll Bond; and 
commencing with the Fiscal Year beginning July 1, 20__, and continuing in each year 
through the maturity of the TIFIA Series 2021 Toll Bond, to the extent that amounts on 
deposit in such fund are less than [$____________], an amount sufficient to restore the 
balance therein to [$____________], subject to an annual transfer cap of [$____________] 
during any Fiscal Year;  

• For deposit to the major maintenance and renewal fund established under the Toll 
Indenture, the amount of $5,000,000, to occur at the later of the (i) substantial completion 
date of the HRBT Expansion Project, or (ii) the date on which the Commission makes the 
first draw under the TIFIA Series 2021 Toll Bond; and commencing with the Fiscal Year 
beginning July 1, 20__, and continuing in each year through the maturity of the TIFIA 
Series 2021 Toll Bond, to the extent that amounts on deposit in such fund are less than 
specified amount for the major maintenance and renewal fund, based on the life cycle 
costs of the Express Lanes, an amount sufficient to restore the amount on deposit in the 
such fund to the specified amount, provided, however, that the aggregate amount of all 
HRTF Transfers made while the TIFIA Series 2021 Toll Bond is outstanding for deposit 
to such major maintenance and renewal fund shall not exceed a cumulative cap equal to 
the total of expected major maintenance and renewal fund expenditures to the final maturity 
of any toll obligations issued under the Toll Indenture. 

The Toll Indenture specifies that HRTF Transfers may only be used to pay for costs legally 
permitted for the use of HRTF amounts.  The Commission agrees to manage the use of HRTF Revenues in 
the General Fund so as to provide for the availability of sufficient amounts in the General Fund to make the 
foregoing as and when required, subject to the availability of HRTF Revenues and to its commitments to 
provide funding for the HRBT Expansion Project.  Failure to make such transfers does not constitute a 
default or event of default until a period of six months has elapsed since the Commission has received 
notice from the trustee under the Toll Indenture of a failure to make a required transfer and has failed to 
make such transfer.   No such event of default or default shall not cause an event of default with respect to 
any other Series of Bonds unless such event or condition independently constitutes an event of default with 
such other Series of Bonds. 
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FLOW OF FUNDS DIAGRAM 
 

Revenue Fund 
↓ 

Senior Debt Service Fund 
↓ 

Senior Debt Service Reserve Fund (if any)* 
↓ 

Intermediate Lien Debt Service Fund 
↓ 

Intermediate Lien Debt Service Reserve Fund (if any) 
↓ 

Subordinate Debt Service Fund 
↓ 

Subordinate Debt Service Reserve Fund (if any) 
↓ 

Rebate Fund 
↓ 

Operating Account 
↓ 

Operating Reserve Account 
↓ 

Hedging Termination Obligation (if any) 
↓ 

TIFIA Excess Revenues Account 
(if then due) 

↓ 
General Fund  

*   No Debt Service Reserve Fund will be established or 
maintained for the Series 2021A Notes. 

 

2019 TIFIA LOAN AGREEMENT 

Pursuant to the terms of a TIFIA Loan Agreement dated December 10, 2019 (the “2019 TIFIA 
Loan Agreement”), between the U.S. Department of Transportation (“USDOT”), an agency of the United 
States of America, acting by and through the Executive Director of the Build America Bureau (the “TIFIA 
Lender”) and the Commission (the “2019 TIFIA Loan Agreement”), HRTAC issued the 2019 TIFIA Bond 
in the amount of $500,789,463 as a Subordinate Lien Obligation under the Master Indenture.  The 2019 
TIFIA Bond bears interest on amounts disbursed thereunder at the fixed interest rate of 2.25%, computed 
on the basis of a 365- or 366-day year, as applicable, for the actual number of days elapsed, except that, 
upon the occurrence and during the continuance of a payment default, the interest rate with respect to any 
overdue principal amount shall bear interest at the foregoing rate plus 2.00% per annum.  HRTAC expects 
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to make a single requisition under the 2019 TIFIA Loan on or before July 1, 2022, within one year after 
substantial completion of the Initial Financed Projects (as described herein), and apply the amount 
requisitioned under the 2019 TIFIA Loan Agreement to reimburse itself for eligible project costs, including 
the use of a portion of such funds to pay principal on the Series 2019A Notes at their maturity date of July 
1, 2022.   

See Appendix H – “2019 TIFIA LOAN AGREEMENT” for a summary of certain provisions of 
the 2019 TIFIA Loan Agreement.  The 2019 TIFIA Loan Agreement has been filed with the MSRB through 
its EMMA system with respect to the outstanding Series 2018A Bonds, Series 2020A Bonds and Series 
2019A Notes and may be accessed over the internet at https://www.emma.msrb.org. 

[Subject to revision to work in or combine applicable descriptions of the 2021 TIFIA HRTF Loan 
Agreement and/or  the HREL Toll TIFIA Loan Agreement] 
 
 

2021 TIFIA LOAN AGREEMENT 
 
[The delivery and effective date of the 2021 TIFIA Loan Agreement is expected to occur by 

__________ __, 2021.*  While HRTAC expects that the 2021 TIFIA Loan Agreement will be executed and 
delivered, HRTAC and the TIFIA Lender are currently negotiating the final terms of such agreement and 
there are no assurances that HRTAC will be able to execute and deliver the 2021 TIFIA Loan Agreement.  
There may also be terms of the final 2021 TIFIA Loan Agreement that vary from the description that follows 
in this Official Statement.  Any such changes are not expected to be material, but HRTAC makes no 
assurance as to the final form of the 2021 TIFIA Loan Agreement.  After execution and delivery, HRTAC 
will promptly electronically file the final form of the 2021 TIFIA Loan Agreement with the Municipal 
Securities Rulemaking Board (the “MSRB”) through its Electronic Municipal Market Access System 
(“EMMA”). 

As described below, it is expected that the 2021 TIFIA Loan Agreement will have certain conditions 
precedent to the funding of any disbursement of the 2019 TIFIA Loan.  While HRTAC anticipates it will be 
able to meet such conditions at the time of any disbursement, there are no assurances that HRTAC will be 
able to do so. 

[Subject to revision to work in or combine applicable descriptions of the 2021 TIFIA HRTF Loan 
Agreement and/or  the HREL Toll TIFIA Loan Agreement] 

Pursuant to the 2021 TIFIA Loan Agreement, the TIFIA Lender is expected to commit to extend 
the 2021 TIFIA Loan to HRTAC in an aggregate principal amount not to exceed $_________.*  HRTAC 
expects to make a single requisition under the 2021 TIFIA Loan on or before ______, 20__, within one 
year after substantial completion of the HRBT Expansion Project, and apply the amount requisitioned 
under the 2021 TIFIA Loan Agreement to reimburse itself for eligible project costs, including the use of a 
portion of such funds to pay principal on the Series 2021A Notes at their maturity.  The proceeds of the 
2021 TIFIA Loan may be disbursed to HRTAC for the payment, reimbursement or refinancing of certain 
costs of the Financed Project that are eligible to be financed with proceeds of the 2021 TIFIA Loan pursuant 
to federal law; provided, that total disbursements under the 2021 TIFIA Loan cannot exceed 33% of all 
such eligible costs of the HRBT Financed Costs.  Eligible costs include design, construction, oversight and 
certain financing costs (certain reserves, interest during construction and financing fees), and total federal 

                                                 
* Preliminary, subject to change. 

https://www.emma.msrb.org/
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assistance (including federal highway reimbursement funds) provided to projects cannot exceed 80% of all 
such eligible project costs of the HRBT Financed Costs. 

Upon closing of the 2021 TIFIA Loan Agreement, HRTAC will issue the 2021 TIFIA Bond to the 
TIFIA Lender to evidence its repayment obligations under the 2021 TIFIA Loan.  The interest rate on of 
the 2021 TIFIA Loan and hence of the 2021 TIFIA Bonds will be a fixed interest rate calculated by adding 
one basis point (0.01%) to the rate of U.S. Treasury securities of comparable maturity on the date of 
execution and delivery of the 2021 TIFIA Loan Agreement as such rate is published in the United States 
Treasury Bureau of Public Debt’s daily rate tables for State and Local Government Series investments, 
computed on the basis of a 365- or 366-day year, as applicable, for the actual number of days elapsed, 
except that, upon the occurrence and during the continuance of a payment default, the interest rate with 
respect to any overdue principal amount shall bear interest at the foregoing rate plus 2.00% per annum. 

The 2021 TIFIA Bond will be issued as a Subordinate Lien Obligation under the Master Indenture.   

Certain provisions of the 2021 TIFIA Loan Agreement relating to conditions precedent to 
requisitioning moneys and events of default are summarized below. 

Disbursement Conditions 

Closing and delivery of, as well as disbursements under, the 2021 TIFIA Loan are subject to 
numerous conditions precedent.  Other than the delivery of customary certificates as to representations and 
warranties, no defaults and other corporate matters, the following, among others, are additional conditions 
to the TIFIA Lender’s obligation to fund a requisition request: 

• delivery to the TIFIA Lender of updated Financial Plans and amendments and modifications, 
if any, to certain project contracts; 

• compliance with statutes and regulations relating to the HRBT Expansion Project; 

• all applicable insurance policies shall be in full force and effect and all permits and 
governmental approvals necessary to complete construction of the HRBT Expansion Project 
shall have been obtained; 

• no event of default under the 2021 TIFIA Loan Agreement, the Master Indenture or other 
material contracts, or event which with the giving of notice or the passage of time or both under 
such documents would result in an event of default shall have occurred and be continuing; and 

• since the date HRTAC submitted the application for the 2021 TIFIA Loan to the TIFIA Lender 
there shall not have occurred a Material Adverse Effect (as defined in the 2021 TIFIA Loan 
Agreement). 

The TIFIA Lender shall be entitled to withhold approval of the disbursement of 2021 TIFIA Loan 
proceeds if: 

• an event of default or an event that, with the giving of notice of the passage of time or both, 
would constitute an event of default, under the 2021 TIFIA Loan Agreement shall have 
occurred and be continuing; or 

• HRTAC: 
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o knowingly takes any action, or omits to take any action, amounting to fraud or violation of 
any applicable federal or local criminal law, in connection with the transactions 
contemplated by the 2021 TIFIA Loan Agreement; or 

o fails to ensure construction of the Financed Projects in a manner consistent with the 
governmental and other approvals therefor,  where such failure prevents or materially 
impairs the project from fulfilling its intended purpose, or prevents or materially impairs 
the ability of the TIFIA Lender to monitor compliance by HRTAC with applicable federal 
or local law pertaining to the HRBT Expansion Project, or with the terms and conditions 
of the 2021 TIFIA Loan Agreement; or 

o fails to observe or comply with any applicable federal or local law, or any term or condition 
of the 2021 TIFIA Loan Agreement; or 

o fails to deliver documentation satisfactory to the TIFIA Lender evidencing eligible project 
costs claimed for disbursement at the times and in the manner specified by the 2019 TIFIA 
Loan Agreement; provided, that in such case the TIFIA Lender may, in its sole discretion, 
partially approve a disbursement request in respect of any amounts for which adequate 
documentation evidencing eligible project costs has been provided and may, in its sole 
discretion, disburse in respect of such properly documented amounts. 

See additional discussion of the conditions to closing and delivery of, as well as disbursements 
under, the 2021 TIFIA Loan below under “INVESTMENT CONSIDERATIONS—No Assurance of Funds 
under 2021 TIFIA Loan Agreement.” 

 
Repayment Terms 

No payment of the principal of or interest on the 2021 TIFIA Loan is required to be made during 
the capitalized interest period, which will be the period from the drawdown of the 2021 TIFIA Loan to the 
date that HRTAC commences repayment of the 2021 TIFIA Loan as described below (“TIFIA Capitalized 
Interest Period”).  As of each June 30 and December 31 during the TIFIA Capitalized Interest Period and 
on the last day of the TIFIA Capitalized Interest Period, interest accrued in the six-month period ending on 
the subject date (or such lesser period in connection with the end of the TIFIA Capitalized Interest Period) 
on the 2021 TIFIA Loan shall be capitalized and added to the outstanding 2021 TIFIA Loan balance.  
Within 30 days after the end of the TIFIA Capitalized Interest Period, the TIFIA Lender shall give written 
notice to HRTAC stating the outstanding 2021 TIFIA Loan balance as of the close of business on the last 
day of the TIFIA Capitalized Interest Period, which statement thereof shall be deemed conclusive absent 
manifest error; provided, however, that no failure to give or delay in giving such notice shall affect any of 
the obligations of the Commission under the 2021 TIFIA Loan Agreement or under any of the other 2019 
TIFIA Loan documents. 

 
On the earlier of (a) January 1, 20__, and (b) the ninth semi-annual payment date immediately 

succeeding the substantial completion date of the HRBT Expansion Project financed with 2021 TIFIA Loan 
proceeds, HRTAC shall pay TIFIA Debt Service in the amount of interest on and principal of the 2021 TIFIA 
Loan equal to the amount set forth in the 2021 TIFIA Loan Agreement, as the same may be revised as 
provided in the 2021 TIFIA Loan Agreement, which payments shall be made in accordance with the terms 
of the 2021 TIFIA Loan Agreement.  A projected amortization of the 2021 TIFIA Bond is set forth under 
the column entitled “TIFIA Series 2021 Debt Service” under Table II – Estimated Debt Service 
Requirements in “ESTIMATED DEBT SERVICE REQUIREMENTS.” 
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Prepayment of the 2021 TIFIA Loan 

HRTAC will be required to mandatorily prepay all or a portion of the 2021 TIFIA Loan without 
penalty or premium following the occurrence of a Revenue Sharing Trigger Event (defined below), on 
each semi-annual payment date under the 2021 TIFIA Loan Agreement occurring while the Revenue 
Sharing Trigger Event remains in effect, from any amounts on deposit in the Revenue Sharing Account.  
See “SECURITY FOR AND SOURCES OF PAYMENT OF THE SERIES 2021A NOTES – Flow of 
Funds” above.  Prepayment of the 2021 TIFIA Loan will be made, on a pro rata basis with any other 
TIFIA Loans secured by HRTAC Revenues then outstanding, in each case, based on the then outstanding 
amount of such TIFIA Loans. 

 
A “Revenue Sharing Trigger Event” is any date on which the 2021 TIFIA Loan Agreement is 

outstanding and HRTAC or VDOT, on behalf of HRTAC, is not actively engaged in the development of 
capital project programs in the Hampton Roads Transportation Planning Organization’s most recently 
adopted long-range transportation plan. See “INVESTMENT CONSIDERATIONS—Risks of Non-
Appropriation and Future Legislative or Administrative Actions Affecting Revenues—TIFIA Revenue 
Sharing Trigger Event.”  Under the Indenture and its flow of funds provisions, “Excess Revenues” are, 
following the occurrence of a Revenue Sharing Trigger Event, an amount in each month equal to 50% of 
the HRTAC Revenues remaining after occurrence of the transfers described in paragraphs FIRST through 
TENTH described in “FLOW OF FUNDS” above have occurred.  See “SECURITY FOR AND 
SOURCES OF PAYMENT OF THE SERIES 2021A NOTES – Flow of Funds” above.   
 

Upon any voluntary prepayment of any Bonds, other than any voluntary prepayment of any Bonds 
made with the proceeds of Additional Bonds issued on the same lien level, in accordance with the 
requirements of the 2021 TIFIA Loan Agreement for the purpose of refinancing such Bonds, pro rata 
with such voluntary prepayment.  

In addition, HRTAC will have the right to prepay the 2021 TIFIA Loan in whole or in part (and, 
if in part, the amounts thereof to be prepaid will be determined by HRTAC; provided, however, that such 
prepayments have to be in principal amounts of $1,000,000 or any integral multiple of $1.00 thereof), at 
any time or from time-to-time, without penalty or premium, by paying to the TIFIA Lender such principal 
amount of the 2021 TIFIA Loan to be prepaid, together with the unpaid interest accrued on the amount 
of principal so prepaid to the date of such prepayment.  Each prepayment of the 2021 TIFIA Loan has to 
be made on such date and in such principal amount as HRTAC specifies in a written notice delivered to 
the TIFIA Lender.  In the case of any prepayment, such written notice has to be delivered to the TIFIA 
Lender not less than 10 days or more than 30 days prior to the date set for prepayment. 

If such notice has been given, the principal amount of the 2021 TIFIA Loan stated in such notice 
or the whole thereof, as the case may be, is due and payable on the prepayment date stated in such notice, 
together with interest accrued and unpaid to the prepayment date on the principal amount then being 
prepaid. 

 
TIFIA Debt Service Reserve  

The 2021 TIFIA Bond will be secured by a Subordinate Debt Service Reserve Fund.  On or prior 
to the later of the substantial completion date of the HRBT Expansion Project or the date of the final 
disbursement under the 2021 TIFIA Loan Agreement, HRTAC shall cause the deposit of proceeds of the 
TIFIA Series 2021 Bond or available HRTAC Revenues in such Subordinate Debt Service Reserve Fund 
in an amount sufficient to cause the balance therein to equal the “2021 TIFIA Debt Service Reserve 
Required Balance.”  Such amount is the lesser of (x) ten percent (10%) of the 2021 TIFIA Loan, (y)  one 
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hundred percent (100%) of the 2021 TIFIA maximum annual debt service, or (z) one hundred and twenty-
five percent (125%) of the average annual 2021 TIFIA debt service and any other TIFIA loans secured 
by HRTAC Revenues outstanding at any one time.   If there are more than one 2021 TIFIA Loan secured 
by HRTAC Revenues outstanding at any time, then such amounts will be calculated using the summation 
of all TIFIA Loans as if there were one 2021 TIFIA Loan. 
 
Representations, Warranties and Covenants 

Pursuant to the terms of the 2021 TIFIA Loan Agreement, HRTAC will provide certain customary 
representations, warranties and covenants as of (i) the date of execution and delivery of the 2021 TIFIA 
Loan Agreement, and (ii) each date on which a disbursement of the 2021 TIFIA Loan is requested or made.  
In addition, HRTAC will undertake to comply with certain covenants, for the benefit of the TIFIA Lender, 
including, but not limited to: 

Compliance with Laws.   Pursuant to the 2021 TIFIA Loan Agreement, HRTAC represents and 
warrants that the execution and delivery by HRTAC of the 2021 TIFIA Loan Agreement and other related 
documents to which HRTAC is a party, and compliance with the terms thereof will not, in any material 
respect, conflict with or constitute a violation or breach of or default of any applicable law or administrative 
rule or regulation, or any applicable court or administrative decree or order, or any indenture, mortgage, 
deed of trust, loan agreement, lease, contract or other agreement or instrument.  VDOT has oversight 
responsibility for ensuring compliance with all applicable provisions of federal transportation law for 
project oversight activities.   

Permitted Indebtedness. Under the 2021 TIFIA Loan Agreement, HRTAC may issue certain 
permitted debt and additional obligations (“Additional Obligations”), as follows, provided, however, that 
no event of default under the Indenture or the 2021 TIFIA Loan Agreement has occurred and is 
continuing.  See “SECURITY FOR AND SOURCES OF PAYMENT OF THE SERIES 2021A Notes – 
Additional Bonds” and “THE MASTER INDENTURE—Issuance of Bonds—Intermediate Lien 
Obligations” and “—Subordinate Obligations” in Appendix: 

(1) if the proceeds of the Additional Obligations will be used to refinance  Senior Bonds, 
Intermediate Lien Obligations, or Subordinate Obligations and are issued on the same lien level as 
the proposed refunded obligations, (i) such Additional Obligations must receive a rating from a 
nationally recognized rating agency of equivalent to the lesser of the rating on the obligations being 
refinanced with the proceeds of the Additional Obligations as of the applicable effective date or the 
most recent rating of such obligations provided under the 2021 TIFIA Loan Agreement, (ii) the net 
proceeds thereof (after deducting any amounts required to be deposited to satisfy the respective 
debt service reserve requirement or required to pay costs of issuance) must not exceed the principal 
amount of the respective obligations outstanding and being refinanced, (iii) the respective lien level 
debt service, after the incurrence of such Additional Obligations, in each year of the remaining term 
of the 2021 TIFIA Loan, must be projected to be less than the respective lien level debt service 
projected for each such year in the 2021 TIFIA Loan Agreement’s base case projections, and (iv) 
the stated maturity of such Additional Obligations shall not exceed the stated maturity for the 
obligations being refinanced with the proceeds of the Additional Obligations; and 

(2) if the proceeds thereof will be used for any reason not described in the foregoing clause (1) 
above, the issuance of the Additional Obligations shall not result in a downgrade of any Subordinate 
Lien Obligations issued to the TIFIA Lender and HRTAC shall provide the TIFIA Lender a 
certificate in a form reasonably acceptable to the TIFIA Lender (including the calculations 
supporting such certificate), certifying that (i) the activity or project to which such Additional 
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Obligation proceeds will be applied could not reasonably be expected to result in a material adverse 
effect under the 2021 TIFIA Loan Agreement; (ii) HRTAC has satisfied the requirements for 
issuing the Additional Obligations in accordance with the applicable provisions of the Indenture or 
Series Supplement existing as of the applicable effective date, including, specifically, that during 
any twelve consecutive months of the eighteen months preceding the issuance of the Additional 
Obligations, (A) the HRTAC Revenues were not less than (1) 2.00 times the maximum annual 
Principal and Interest Requirements during the current or any future Fiscal Year on the Senior 
Bonds then outstanding plus, if such Additional Obligations are Senior Bonds, such Additional 
Obligations, and (2) 1.50 times the maximum annual Principal and Interest Requirements during 
the current or any future Fiscal Year on the Senior Bonds and Intermediate Lien Obligations then 
outstanding plus, if such Additional Obligations are Intermediate Lien Obligations, such Additional 
Obligations, and (B) the total debt service coverage ratio, including debt service for the Additional 
Obligations to be issued, for each calculation period under the 2021 TIFIA Loan Agreement is 
projected to be not less than 1.35 to 1.00 while any Subordinate Obligations issued to the TIFIA 
Lender remain outstanding. 

Additional Covenants. The following briefly summarizes additional covenants of HRTAC 
(which covenants may be qualified by materiality and other exceptions). 

(1) Maintenance by HRTAC of legal structure; 

(2) No indebtedness, other than Permitted Indebtedness; 

(3) Securing and maintaining the liens on HRTAC Revenues; 

(4) No swap or hedging transactions other than as expressly permitted; 

(5) Ensure that VDOT has complied under the Standard Project Agreements with respect to 
the HRBT Expansion Project; and 

(6) Maintenance by HRTAC of all required insurance. 

Events of Default Under the 2021 TIFIA Loan Agreement  

The following events are expected to constitute events of default under the 2021 TIFIA Loan 
Agreement: 

(1) Failure to pay any of the principal amount of or interest due and payable on the 2021 
TIFIA Loan or to make any required mandatory prepayment thereunder; 

(2) A failure by HRTAC to observe or perform any covenant, agreement or obligation of 
HRTAC, respectively, under the 2021 TIFIA Loan Agreement or any other 2021 TIFIA 
Loan Document (other than in the case of any payment default or any development 
default), and such failure shall not be cured within 30 days after HRTAC’s knowledge 
thereof or receipt by HRTAC from the TIFIA Lender of written notice thereof provided, 
however, that if such failure is capable of cure but cannot reasonably be cured within such 
30-day period, then no event of default shall be deemed to have occurred or be continuing 
under this provision if and so long as within such 30-day period HRTAC shall commence 
actions reasonably designed to cure such failure and shall diligently pursue such actions 
until such failure is cured, provided such failure is cured within 180 days of the first 
occurrence of such failure; 
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(3) A development default shall occur; 

(4) Any of the representations, warranties or certifications of HRTAC made in or delivered 
pursuant to the 2021 TIFIA Loan Agreement, the TIFIA Note and the 2021 TIFIA Loan 
Agreement (or in any certificates delivered by HRTAC in connection with such 
documents) shall prove to have been false or misleading in any material respect when 
made; 

(5) Any acceleration shall occur of the maturity of any Senior Lien Obligations, Intermediate 
Lien Obligations, or Subordinate Obligations, or any such Senior Lien Obligations, 
Intermediate Lien Obligations, or Subordinate Obligations shall not be paid in full upon 
the final maturity thereof; 

(6) One or more judgments (A) for the payment of money in an aggregate amount in excess 
of $5,000,000 (inflated annually by CPI) that are payable from HRTAC Revenues and are 
not or have not been otherwise fully covered by insurance (for which the insurer has 
acknowledged and not disputed coverage), or (B) that would reasonably be expected to 
result in a Material Adverse Effect shall, in either case, be rendered against HRTAC, and 
the same shall remain undischarged for a period of thirty (30) consecutive days during 
which time period execution shall not be effectively stayed, or any action shall be legally 
taken by a judgment creditor to attach or levy upon any assets of HRTAC to enforce any 
such judgment; 

(7) HRTAC shall fail to maintain its existence as a body politic and a political subdivision 
created and existing under the laws of the Commonwealth, unless at or prior to the time 
HRTAC ceases to exist in such form a successor public agency or governing body has 
been created by the Commonwealth pursuant to a valid and unchallenged Commonwealth 
law and has succeeded to the assets of HRTAC and has assumed all of the obligations of 
HRTAC under the 2021 TIFIA Loan Documents and the Indenture, including the payment 
of all Secured Obligations; 

(8) A Bankruptcy Related Event, as defined in the 2021 TIFIA Loan Agreement, shall occur 
with respect to HRTAC, VDOT, or certain principal project parties; 

(9) HRTAC or VDOT shall abandon the HRBT Expansion Project, subject to certain 
exceptions;  

(10) (A) Any 2021 TIFIA Loan Document ceases to be in full force and effect (other than as a 
result of the termination thereof in accordance with its terms) or becomes void, voidable, 
illegal or unenforceable, or HRTAC contests in any manner the validity or enforceability 
of any 2021 TIFIA Loan Document to which it is a party or denies it has any further 
liability under any 2021 TIFIA Loan Document to which it is a party, or purports to 
revoke, terminate or rescind any 2021 TIFIA Loan Document to which it is a party; or (B) 
any Indenture Document ceases (other than as expressly permitted thereunder) to be 
effective to grant a valid and binding security interest on any material portion of the Trust 
Estate other than as a result of actions or a failure to act by, and within the control of, the 
Trustee or any Secured Party, and with the priority purported to be created thereby; and 

(11) Operation of the HRBT Expansion Project shall cease for a continuous period of not less 
than one hundred eighty (180) days, subject to certain exceptions. 
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Remedies 

Upon the occurrence of a development default under the 2021 TIFIA Loan Agreement, all 
obligations of the TIFIA Lender thereunder with respect to the disbursement of any undisbursed amounts 
of the 2021 TIFIA Loan shall immediately be deemed suspended, subject to cure by HRTAC. 

Upon the occurrence of any bankruptcy related event of default with respect to HRTAC, all 
obligations of the TIFIA Lender thereunder with respect to the disbursement of any undisbursed amounts 
of the 2021 TIFIA Loan shall automatically be deemed terminated, and, to the extent permitted under the 
Indenture, the outstanding 2021 TIFIA Loan balance, together with all interest accrued thereon and all fees, 
costs, expenses, indemnities and other amounts payable under the 2021 TIFIA Bond or the other 2021 
TIFIA Loan documents, shall automatically become immediately due and payable;  

Upon the occurrence of any other event of default under the 2021 TIFIA Loan Agreement, the 
TIFIA Lender, by written notice to HRTAC, may (A) suspend or terminate all of its obligations thereunder 
with respect to the disbursement of any undisbursed amounts of the 2021 TIFIA Loan, and (B) to the extent 
permitted under the Indenture, declare the unpaid principal amount of the TIFIA Bond to be, and the same 
shall thereupon forthwith become, immediately due and payable, together with the interest accrued thereon 
and all fees, costs, expenses, indemnities and other amounts payable under the 2021 TIFIA Loan 
Agreement, the TIFIA Bond or the other 2021 TIFIA Loan documents. 

Whenever any Event of Default thereunder shall have occurred and be continuing, the TIFIA 
Lender shall be entitled and empowered to institute any actions or proceedings at law or in equity for the 
collection of any sums due and unpaid thereunder or under the TIFIA Bond or the other 2021 TIFIA Loan 
Documents, and may prosecute any such judgment or final decree against HRTAC and collect in the manner 
provided by law out of the property of HRTAC the moneys adjudged or decreed to be payable, and the 
TIFIA Lender shall have all of the rights and remedies of a creditor, including all rights and remedies of a 
secured creditor under the Uniform Commercial Code, and may take such other actions at law or in equity 
as may appear necessary or desirable to collect all amounts payable by HRTAC under the 2021 TIFIA Loan 
Agreement, the TIFIA Bond or the other 2021 TIFIA Loan documents then due and thereafter to become 
due, or to enforce performance and observance of any obligation, agreement or covenant of HRTAC under 
the 2021 TIFIA Loan Agreement, the TIFIA Bond or the other 2021 TIFIA Loan documents. 

Whenever any Event of Default under the 2021 TIFIA Loan Agreement shall have occurred and be 
continuing, the TIFIA Lender may suspend or debar HRTAC from further participation in any federal 
government program administered by the TIFIA Lender and to notify other departments and agencies of 
such default. 

No action taken pursuant to the 2021 TIFIA Loan Agreement shall relieve HRTAC from its 
obligations pursuant to the 2021 TIFIA Loan Agreement, the TIFIA Bond or the other 2021 TIFIA Loan 
documents, all of which shall survive any such action. 

 
 
HAMPTON ROADS TRANSPORTATION ACCOUNTABILITY COMMISSION 

The Commission was created by the Virginia General Assembly in 2014 to be a body politic and a 
political subdivision of the Commonwealth with responsibility for approving the funding of projects to be 
financed with the HRTF Revenues.  Such revenues are derived from the additional taxes levied pursuant to 
Chapter 766 within Planning District 23.  The Member Localities comprising Planning District 23 currently 
include the Counties of Isle of Wight, James City, Southampton, and York, and the Cities of Chesapeake, 
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Franklin, Hampton, Newport News, Norfolk, Poquoson, Portsmouth, Suffolk, Virginia Beach, and 
Williamsburg.  The Commission is a separate legal entity from these Member Localities within Planning 
District 23.  Cities and counties in the Commonwealth are independent entities; therefore, the Member 
Localities do not overlap.  Pursuant to Chapter 545, the Commission must use the HRTF Revenues for 
purposes of (i) funding new construction projects on new or existing highways, bridges, and tunnels in the 
Member Localities, giving priority to projects expected to provide the greatest impact on reducing 
congestion for the greatest number of citizens residing within the Member Localities, and (ii) paying the 
Commission’s administrative and operating expenses as provided in its annual budget (which under the 
HRTAC Act shall be limited solely to administrative expenses of the Commission and shall not include any 
funds for construction or acquisition of transportation facilities or the performance of any transportation 
service).  See “HAMPTON ROADS TRANSPORTATION FUND—General” herein, and “Table 5: 
HRTAC Operating Budget” in Appendix E.  HRTAC collaborates with HRTPO to set transportation 
funding priorities on the basis of a regional consensus developed by HRTPO, but HRTAC serves primarily 
as a financing vehicle for regional transportation projects rather than as a planning board.  To date, all of 
HRTAC’s projects have been part of VDOT’s statewide transportation system and HRTAC has entered 
into Standard Project Agreements and PAFA with VDOT whereby HRTAC provides funds to such projects.  
See “DEVELOPMENT OF CAPITAL EXPENDITURE AND FUNDING PLANS.” 

Hampton Roads Region 

With the exception of Southampton County and the City of Franklin, all of the Member Localities 
are located in the Hampton Roads MSA.  For a description of certain demographic, economic and financial 
information regarding Planning District 23 and Hampton Roads, see Appendix D. 

Commission Members 

Pursuant to the HRTAC Act, HRTAC has 23 members as follows: the chief elected official of the 
ten (10) cities embraced by the Commission, which in each such city is a mayor; a current elected official 
of each of the four (4) counties embraced by the Commission, provided that such official (a) serves on the 
governing body of the county and (b) has been appointed by resolution of such governing body to serve as 
the county’s member on the Commission; three (3) members of the House of Delegates who reside in 
different counties or cities embraced by the Commission and who are appointed by the Speaker of the 
House; and two (2) members of the Senate who reside in different counties or cities embraced by the 
Commission, who are appointed by the Senate Committee on Rules.  In addition, the Director of the Virginia 
Department of Rail and Public Transportation (“VDRPT”), or his/her designee; the Commissioner of 
Highways, or his/her designee; the Executive Director of the Virginia Port Authority, or his/her designee; 
and a member of the Commonwealth Transportation Board (the “CTB”) who resides in a locality embraced 
by the Commission and who is appointed by the Governor, serve as non-voting members of HRTAC. 

The current membership of HRTAC is listed below, together with the related Member Locality or 
appointing official or body [subject to update]:   

Voting Members Title Source of Appointment 

Donnie R. Tuck HRTAC Chair City of Hampton 

Richard W. West HRTAC Vice Chair City of Chesapeake 

William M. McCarty, 
Sr. 

Member Isle of Wight County 

Kenneth C.  Alexander Member City of Norfolk 
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L. Louise Lucas Member Virginia Senate  

Michael Duman Member Suffolk 

Bobby Dyer Member City of Virginia Beach  

Paul Freiling Member City of Williamsburg  

Michael J. Hipple Member James City County 

Gordon C. Helsel Member City of Poquoson 

Clinton L. Jenkins Member Virginia House of Delegates  

Montgomery “Monty” 
   Mason 

Member Virginia Senate 

Christopher D. 
Cornwell, Sr. 

Member Southampton County 

Dr. McKinley Price Member City of Newport News  

Frank Rabil Member City of Franklin 

Shannon E. Glover Member City of Portsmouth  

Thomas G.  Shepperd Member York County  

Michael Mullin Member Virginia House of Delegates  

Richard W.  West Member City of Chesapeake 

Vacant Member Virginia House of Delegates 

   

Non-Voting Members: Title Source of Appointment 

Stephen Brich Non-Voting Member Commissioner of Highways, VDOT 

Jennifer Mitchell Non-Voting Member Director of VDRPT 

Non-Voting Members: Title Source of Appointment 

John F.  Malbon Non-Voting Member Commonwealth Transportation Board 

Stephen A. Edwards Non-Voting Member  Executive Director, Virginia Port 
Authority 

 
 

HRTAC Executive Director 

Kevin B. Page serves as the Executive Director of HRTAC.  He has served the Commission in this 
role for over 5 years.  Mr.  Page is responsible for management of the day-to-day administrative affairs of 
the Commission, which relate principally to the support of more than $9.55 billion in mega highway 
transportation projects and $552 million in transit projects that are planned for Hampton Roads.  Mr.  Page 
is also responsible for coordinating the management and investment of the HRTF funds received by 
HRTAC.  Mr.  Page has over 30 years of multimodal leadership experience within the transportation 
industry and has served in executive roles on major infrastructure funding and construction initiatives and 
in forging strategic partnerships, including serving on various transportation boards and safety committees.  
Before joining HRTAC, he spent over 10 years in executive leadership roles over transit and rail funding 
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and program delivery with the Virginia Department of Rail and Public Transportation, 7 years as the Transit 
Manager of Petersburg, Virginia’s separate transit and school bus enterprise operations, and 2 years with 
the Greater Richmond Transit Company in Richmond, Virginia.  He has led the planning, development and 
implementation of a wide variety of projects including large scale public-private and multistate 
partnerships, the safety oversight of transportation systems, corridor long environmental studies, short and 
long-range planning and financing, and was instrumental in the development and delivery of regional 
Amtrak passenger train service and the expansion of the Virginia Railway Express to serve new markets.  
Mr.  Page earned a B.S.  degree in Urban Studies and Planning from Virginia Commonwealth University, 
is a graduate of the Virginia Executive Institute, and his professional awards of recognition include the 
VDOT Peer Award, VDOT Commissioner’s Award of Excellence, the Virginia Economic Developer’s 
Association Economic Development Ally of the Year Award, HB2 Team Excellence in Teamwork Award, 
CSX Transportation Partnershipping Award, the Commonwealth Transportation Safety Board’s Award for 
Rail Safety, and the Amtrak President’s State Partner Award. 

HRTAC Annual Budget 

As adopted, HRTAC’s Fiscal Year 2022 administrative and operating expense budget totals 
$6,746,539 million and is expected to be funded proportionately by the HRTF and the Hampton Roads 
Regional Transit Fund.  The largest expenditures in the budget are personnel and professional services 
costs.  As required by the HRTAC Act, the annual budget is limited solely to the administrative and 
operating expenses of the Commission and does not include funds for construction or acquisition of 
transportation facilities or for the performance of any transportation service.  See “HAMPTON ROADS 
TRANSPORTATION FUND—General” and “SECURITY FOR AND SOURCES OF PAYMENT OF 
THE SERIES 2021A NOTES —Flow of Funds” herein, and “Table 5: HRTAC Operating Budget” in 
Appendix E.  The financial activities of the Commission are overseen by the Commission’s Finance 
Committee and are subject to annual audit (as described below) and annual reporting to the 
Commonwealth’s Joint Legislative Commission on Transportation Accountability. 

HRTAC Financial Statements 

The audited financial statements of HRTAC for the Fiscal Year ending June 30, 2020 are included 
in Appendix B.  The Commission’s financial statements are prepared in accordance with generally accepted 
accounting principles and audited annually in accordance with government auditing standards.  The 
Commission’s independent auditor, PBMares, LLP, has not been engaged to perform and has not performed 
since the date of its report included in Appendix B any procedures on the financial statements addressed in 
that report.  Such auditor also has not performed any procedures relating to this Official Statement. 

DEVELOPMENT OF CAPITAL EXPENDITURE AND FUNDING PLANS 

The primary documents which guide the Commission’s transportation funding priorities are the 
HRTPO Long-Range Transportation Plan and the Six-Year Funding Plan, both of which are described 
below. 

HRTPO’s Long-Range Transportation Plan 

HRTAC sets its long-range transportation funding priorities in coordination with the conceptual, 
regional consensus developed through meetings of the HRTPO.  The HRTPO is a metropolitan planning 
organization (“MPO”) established in accordance with the Federal-Aid Highway Act of 1962, as amended.  
Federal regulations require that urbanized areas throughout the United States have MPOs to conduct a 
continuing, cooperative and comprehensive transportation planning process.  Urbanized areas are defined 
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as areas with a population of 200,000 or greater, known as Transportation Management Areas (“TMAs”).  
MPOs participate in a federal certification review of the transportation planning process for their TMAs 
every four years.  MPOs must be certified in order to receive federal funds for transportation projects.  The 
transportation planning process must result in plans and programs that consider all modes of transportation 
and support metropolitan community development and social goals.  These plans and programs must lead 
to the development and operation of an integrated, intermodal transportation system that facilitates the 
efficient, economic movement of people and goods. 

HRTAC participates in the HRTPO’s planning process by preparing and updating a fiscally 
constrained long-range regional transportation project funding plan for the High Priority Projects in 
Planning District 23 which includes transportation improvements of regional significance and 
improvements necessary or incidental thereto.  It is important to note the “constrained” aspect of HRTAC’s 
plan for regional priority projects, which means HRTAC has identified only those projects which can be 
funded from available resources (HRTAC’s 2045 Long-Range Funding Plan (“HRTAC 2045 Long Range 
Funding Plan”).  The HRTPO’s 2040 LRTP includes long-range and “Vision Plan” projects as detailed 
herein).  HRTAC communicates its long-range plan to the HRTPO, and the HRTPO works to incorporate 
such plan into the constrained section of its broader Long-Range Transportation Plan. HRTPO currently 
has a 2040 Long-Range Transportation Plan (“2040 LRTP”) that differs from HRTAC’s 2045 Long Range 
Funding Plan with respect to HRTF funded projects, but HRTPO is in the process of updating for a 2045 
LRTP which will be consistent with respect to HRTF funded projects.  HRTPO’s 2040 LRTP includes the 
HRBT Expansion Project which is being funded in part by the Series 2021A Notes. 

The HRTPO 2040 LRTP is the official transportation blueprint guiding multimodal transportation 
investments for Hampton Roads and is used to (i) identify regional priority projects, and (ii) help determine 
project sequencing based on project readiness and available funding.  As the guiding regional transportation 
plan, the HRTAC 2045 LRTP is designed to be a “living” document, updated through an amendment 
process.  HRTAC most recently amended its 2045  Long Range Funding Plan on June 17, 2021, to conform 
to updated cost estimates and opening year information for multiple regional priority projects to be 
supported by HRTAC funds and to reflect updated revenue forecasts used to fiscally-constrain those 
projects.  Of the total $10.1 billion highway and transit projects included in the HRTAC 2045 Long Range 
Funding Plan, HRTAC’s regional high priority highway project costs included are approximately $9.55 
billion [Note:  subject to approval at June 17, 2021 Board Meeting], expressed in year-of-expenditure 
dollars to properly reflect inflation.  HRTAC’s approach has been to provide funding as the project 
planning, engineering and readiness process warrants, and in coordination with VDOT. 

The fiscally-constrained HRTAC projects in the HRTPO 2040 LRTP include the Interstate 64 
Peninsula Widening Project in Newport News, York County and James City County, the I-64 /I-264 
Interchange Improvements Project in Norfolk and Virginia Beach, and the I-64 Southside Widening and 
High Rise Bridge Project (Phase I) in Chesapeake (the “Initial Financed Projects”), together with the HRBT 
Expansion Project.  HRTAC has entered into Standard Project Agreements with VDOT for the construction 
of the Initial Financed Projects, and all of the Initial Financed Projects are expected to be completed by 
Fiscal Year 2022.  See “Table III: HRTAC Projects under Agreements with VDOT.”  The HRBT Expansion 
Project is expected to be delivered by Fiscal Year 2026. 

As HRTAC allocates funds to projects in its 2045 Long Range Funding Plan and FY 2022 – FY 
2027 Six-Year Funding Plan Update, those projects are reflected in HRTPO’s Transportation Improvement 
Program (“TIP”), which is a four-year program for the implementation of surface transportation projects in 
Hampton Roads.  The TIP includes all funded transportation projects of regional significance. 
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The HRTAC 2045 Long Range Funding Plan also identifies certain long-range HRTAC projects 
that are expected to be completed within the 2045 LRTP but whose completion dates and costs are subject 
to funding availability and other factors.  The long-range HRTAC projects in the 2045 LRTP include I-64 
Hampton Roads Express Lanes Network, Bowers Hill Interchange Improvements in Suffolk, and I-64/Fort 
Eustis Boulevard Interchange Improvements in Newport News.  See “Table VI: Future HRTAC Projects 
in the 2045 Long Range Funding Plan.” 

Projects not included in the HRTPO 2050 LRTP, but included within a “Vision Plan” for the region, 
are longer term and will require additional study and evaluation.  They will not be completed unless 
additional resources become available.  The projects within the “Vision Plan” include construction of an I-
564/I-664 Connector (dubbed “Patriot’s Crossing”) to connect Norfolk with the existing Monitor Merrimac 
Memorial Bridge Tunnel, improvements to the I-664 Monitor-Merrimac Memorial Bridge-Tunnel 
connecting Suffolk with Newport News, improvements to VA 164 in Portsmouth, and construction of a VA 
I-64 Connector to the Patriot’s Crossing. 

The map on the following page illustrates the regional priority projects included in the 2045 LRTP 
and the Vision Plan, excluding the Hampton Roads Express Lanes Network. 
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HRTAC Six-Year Funding Plan 

The Commission is required by the HRTAC Act to develop and adopt the Six-Year Funding Plan 
(which is a rolling six-year plan) to provide for the expenditure of funds over a four- to six-year period for 
projects that have been planned and also programmed for actual development.  The Six-Year Funding Plan 
is required by the HRTAC Act to align as much as possible with the Statewide Transportation Plan 
maintained by the CTB and described below. 

HRTAC’s current Six-Year Funding Plan (for Fiscal Years 2022 through 2027) was adopted in 
June 2020, and includes the Initial Financed Projects, the HRBT Expansion Project, and the Hampton Roads 
Express Lanes Network (HREL).  Although the HREL is included in the Six-Year Funding Plan, the 
budgeted costs and financing alternatives will continue to be refined based on updated information as the 
network sections advance in project readiness.  The HREL will be developed in sections, subject to the 
availability of funding, the development of a definitive funding plan, and the execution and delivery of one 
or more Standard Project Agreement(s) with VDOT in the future. 

The current Six-Year Funding Plan identifies a variety of funding sources that may be utilized by 
the Commission, including HRTF funds not provided by bond or loan proceeds (“PayGo”), remaining 
proceeds of Bonds previously issued under the Master Indenture, additional Bonds (including another 
TIFIA Loan secured as a Subordinate Obligation under the Master Indenture), toll revenue debt proceeds 
(which toll-backed debt is separate from and not cross-collateralized with HRTF Revenues), VDOT 
funding, and other public funds.  

The Six-Year Funding Plan is designed to prioritize the funding of projects in a manner consistent 
with (i) the regional project sequencing set forth in the HRTPO 2040 LRTP and HRTAC 2045 Long Range 
Funding Plan, (ii) the CTB’s Statewide Transportation Plan and its prioritization process (described below), 
and (iii) the goal of providing the greatest impact on reducing congestion for the greatest number of citizens 
residing in the Member Localities. 

Statewide Transportation Plan 

Under state law, the CTB’s Statewide Transportation Plan must incorporate the measures and goals 
of the approved long-range plans developed by applicable regional organizations.  In addition, consistent 
with the Statewide Transportation Plan, the CTB is required to develop, in accordance with federal 
transportation requirements, and in cooperation with MPOs situated within the Commonwealth, a statewide 
prioritization process for the use of available highway funds in a manner that considers congestion 
mitigation, economic development, accessibility, safety, environmental quality, and other factors. 

The statewide prioritization process for transportation projects financed by the Commonwealth was 
established under Chapter 726, 2014 Va. Acts of Assembly, enacted on April 6, 2014, and codified in 
Virginia Code Section 33.2-214.1.  This project selection process, known as the SMART SCALE (System 
for the Management and Allocation of Resources for Transportation) (the “SMART SCALE Program”), is 
a competitive prioritization process administered by the Commonwealth to advise the CTB in its funding 
decisions.  For each SMART SCALE cycle, the screening and scoring results are presented to the CTB and 
the public and a Six-Year Improvement Program for the Commonwealth is developed based on CTB 
direction and the SMART SCALE scoring results.  As enacted, the prioritization process utilized by the 
CTB is designed to be an objective and quantifiable analysis for project selection that considers, at a 
minimum, congestion mitigation, economic development, accessibility, safety, and environmental quality.  
When evaluating and scoring projects within the geographical confines of HRTAC, the SMART SCALE 
Program requires the CTB to weigh congestion mitigation as the most important factor. 
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 To-date, the SMART SCALE Program has provided approximately $463.7 million toward the 
Initial Financed Projects and the HRBT Expansion Project.   
 

The Six-Year Funding Plan assumes no additional SMART SCALE funding beyond these amounts.  
The HRTPO will submit HRTAC project SMART SCALE funding applications for the next allocation 
cycle.  For each SMART SCALE cycle, basic project information must be submitted by June 1st of the 
calendar year, and final project applications must be submitted by August 1st. 
 
VDOT Agreements 

HRTAC has entered into Standard Project Agreements with VDOT for the Initial Financed 
Projects, and a Project Administration and Funding Agreement (“PAFA”) with VDOT for the HRBT 
Expansion Project, both of which relate to HRTAC’s funding of approved projects and will be part of 
VDOT’s statewide transportation system.  Under certain Standard Project Agreements and the PAFA, CTB 
has agreed to also contribute state funds to the construction of certain of the Initial Financed Projects and 
to the construction of the HRBT Expansion Project.  Under all Standard Project Agreements to date and the 
PAFA, VDOT has agreed to provide administration of project construction as reimbursed by HRTAC, and 
VDOT has assumed responsibility for operation and maintenance of all roadway, bridge and tunnel 
structures of the Initial Financed Projects and the HRBT Expansion Project at no cost to HRTAC.  
HRTAC’s construction funding obligation under each of these agreements is limited to the amounts 
budgeted.  If VDOT determines it may incur additional, unbudgeted costs, such as to cover construction 
cost overruns, HRTAC has the option to provide additional funding, cancel the Initial Financed Projects or 
the HRBT Expansion Project or a portion thereof, or authorize VDOT to make modifications or reductions 
in scope or design to stay within the initial budget under the applicable Standard Project Agreement or 
PAFA.   The HRTAC Act does not permit HRTAC to include in its budget any HRTF funds to 
independently operate and maintain funded projects or to perform any transportation service therefore.   
HRTAC has no control over the long-term impact of its spending on future obligations of the 
Commonwealth.  See “INVESTMENT CONSIDERATIONS – Risks Arising from Operating and 
Maintenance Burdens on Commonwealth.” 

HRTAC’s executed Standard Project Agreements and funding shares to date are described in Table 
III below.  Upon issuance of the Series 2021A Notes, HRTAC will continue to contribute funds to the Initial 
Financed Projects as well as the HRBT Expansion Project, and such contributions will be made from 
proceeds of Bonds issued under the Master Indenture, PayGo funds from the HRTF, or toll revenue debt 
proceeds.  See “DEVELOPMENT OF CAPITAL EXPENDITURE AND FUNDING PLANS.”   
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Table III 
HRTAC Projects under Agreements With VDOT (in Millions) 

    Prior FY FY FY FY FY 
 

    Years 2022 2023 2024 2025 2026 Total(1) 

Interstate 64 Peninsula Widening 
(Segments 1-3) 

       

HRTAC Funding   $310 0 0 0 0 0 $310 
VDOT Funding   $221 0 0 0 0 0 221 
Total   $531 $0 $0 $0 $0 $0 $531 
    

       

I-64/I-264 Interchange Improvements 
(Phases I-III) 

       

HRTAC Funding   $290 0 0 0 0 0 $290 
VDOT Funding   60 8 0 0 0 0 68 
HRTPO and Local Funding   5 0 0 0 0 0 5 
Total   $355 $8 $0 $0 $0 $0 $363 
                  

 I-64 Southside Widening and High Rise Bridge Project (Phase I)          

HRTAC Funding   $432 0 0 0 0 0 $432 
VDOT Funding   95 0 0 0 0 0 95 
Total   $527 $0 $0 $0 $0 $0 $527 
    

       

(Mega Project) Delivery of HRBT 
Expansion Project 

       

HRTAC Funding(2)   $1,570 $714 $546 $421 $291 $11 $3,553 

VDOT Funding(3)   $15 $39 $39 $126 $90 
 

$309 

Total   $1,585 $753 $585 $547 $381 $11 $3,862 
    

       

Project Development Including 
HREL 

  
       

HRTAC Funding   73 0 0 0 0 0 $73 
VDOT Funding   0 0 0 0 0 0 0 
 Total   $73 $0 $0 $0 $0 $0 $73 
                  
Total To-Date Standard Project Funding Agreements or Project Administration and Funding 
Agreement With VDOT 
HRTAC Funding   $2,675 $714 $546 $421 $291 $11 $4,658 
VDOT Funding   $391 47 39 126 90 0 693 
 HRTPO and Local Funding   5 0 0 0 0 0 5 
Total   $3,071 $761 $585 $547 $381 $11 $5,356 

______________________________________ 
Source: HRTAC, as of May, 2021. 
Notes:   
(1)  Totals may not add up due to rounding. 

  (2)  Assumes $345 million would be sourced from debt secured by and payable from toll revenues, expected to be issued under 
indenture(s) separate from and not cross-collateralized with HRTF Revenues.  To the extent the amount derived from such 
source is less, then funding from HRTF Revenues could increase. 

  (3)  Includes $109 million in VDOT Funded HRBT South Trestle Replacement Costs in Project Administration and Funding 
Agreement but not included in HRTAC Six-Year Funding Plan and $200 million in Smart Scale funding. 
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The HRTAC projects in the 2045 LRTP that are subject to funding availability or are planned on a 
vision basis, but not yet programmed for actual development, are shown in Table IV below.  HRTAC may 
receive SMART SCALE and other funding for these projects in the future.  The expected completion dates 
and estimated costs shown below incorporate a number of assumptions and are subject to change. 

Table IV 
Future HRTAC Projects in the HRTAC 2045 LRTP (in Millions)(1) 

Project Expected 
Completion 

Estimated 
Cost 

      
Hampton Roades Express Lanes Network 2026 806 
I-64/I-464 Loop Ramps 2029 339 
I-64/I-264 Interchange: Phase IIIA 2031 510 
I-264/Independence Boulevard Interchange 2033 207 
I-664 Widening (including Bowers Hill Interchange) 2038 771 
I-64/Denbigh Boulevard Interchange Project 2040 219 
I-264 Widening 2045 669 
VA-164 Widening 2045 493 
VA-168 Bypass 2045 355 
___________________________     
Source:  HRTAC, 2045 Long Range Plan of Finance Update adopted June 17, 2021. 

Notes:       
(1) Assume $1,090 million future VDOT funding     

      
 

 
Collaborative Planning Process 

As outlined above, the planning, programming, funding, and delivery of HRTAC projects requires 
input and collaboration between HRTAC, HRTPO and VDOT.  HRTAC also receives administrative and 
technical support upon request from VDOT and VDRPT.  In general, the three entities have different, but 
interdependent roles: HRTPO undertakes regional transportation planning, HRTAC provides funding from 
the HRTF and VDOT delivers and administers the projects.  The interplay and cooperation among the 
various public entities is summarized by the following diagram and bullet points. 
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• HRTPO’s LRTP identifies priority projects in the constrained plan or vision plan as under 
study/development/construction. 

• HRTAC develops six-year and long range plans of finance to guide in project funding for 
development and construction; HRTAC’s plans feed into HRTPO’s  LRTP and when 
HRTAC allocates funds to specific projects, they are added to HRTPO’s TIP. 

• The CTB selects Local Preferred Alternative, maintains Statewide Transportation Plan and 
the Commonwealth’s Six-Year Improvement Program, allocates state funding to projects in 
the VDOT Six-Year Funding Program, and awards SMART SCALE funding through its 
competitive statewide prioritization process. 

• VDOT assists in project readiness and construction through HRTAC/VDOT Standard Project 
Agreements. 

HRTAC Debt Management Plan 

Established on September 21, 2017 and as amended on March 21, 2019 and June 18, 2020, the 
Commission’s Debt Management Plan helps to guide the Commission with respect to the funding and 
delivery of the projects in the Commission’s Six-Year Funding Plan, currently through Fiscal Year 2027.  
The purpose of the plan is to support the furtherance of HRTAC’s construction funding program while 
achieving the lowest cost of capital on its borrowings.  The Debt Management Plan evolves over time and 
sets forth the following goals:  

(a) Fully fund Project costs through Fiscal Year 2027 identified in the current Six-Year 
Funding Plan including the HRBT Expansion Project and the HREL project through completion in such 
year.  Although the HREL is incorporated into the Six-Year Funding Plan, HRTAC’s commitments related 
to funding the sections of the HREL project are subject to the execution and delivery of one or more 
Standard Project Agreement(s) with VDOT in the future. 

(b) Issue Bonds as construction progresses (which began in calendar year 2018 with issuance 
of the Series 2018A Bonds), including Bonds to reimburse PayGo expenditures, so that Bond sales can be 
minimized in later years during which the Commission would likely have greater expenditure requirements;  

Plan
•HRTPO  (Long-

Range 
Transportation 
Plan with 
HRTAC Input)

•Prioritizes 
Projects Based 
on Project 
Readiness with 
HRTAC Input

Program
•HRTAC (Six-Year 

and Long Range 
Plans of 
Finance)

•CTB (Six-Year 
Improvement 
Program)

•HRTPO (Adds 
HRTAC Projects 
to 
Transportation 
Improvement 
Program)

Finance & Deliver
•HRTAC (HRTF 

Revenues, Bond 
Proceeds, Toll 
Revenues (if 
any), and 
Grants)

•Contracts with 
VDOT or Others 
to Deliver 
Projects

•VDOT SMART 
SCALE Funding 
for Projects 
Contracted by 
HRTAC
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(c) Establish and maintain a structure suited for subsequent Bond issuances needed for the 
HRTAC projects in the 2045 LRTP; and 

(d) Explore the possibility of credit assistance under additional TIFIA through a series of one 
or more TIFIA Loans backed by HRTAC Revenues under the Master Indenture and/or toll revenue-backed 
TIFIA Loans, issued under indenture(s) separate from the Master Indenture and not cross-collateralized 
with HRTF Revenues, and including the use of bond anticipation notes where appropriate. 

To fund its commitments to VDOT,  HRTAC expects to issue approximately $_____  billion of 
Senior Bonds and approximately $___ billion of Intermediate Lien Obligations and/or Subordinate 
Obligations, including the Bonds previously described above, all issued under the Master Indenture and 
secured by HRTAC Revenues.  Where appropriate, HRTAC may continue to utilize bond anticipation notes 
in conjunction with TIFIA Loans.  The 2019 TIFIA Loan was implemented under the provision of the 
TIFIA statute that allows for a waiver of TIFIA’s non-subordination or “springing lien” requirement, and 
HRTAC anticipates that the 2021 TIFIA Loan will also be implemented with a waiver from that 
requirement. 

The Debt Management Plan incorporates a number of assumptions regarding project costs, project 
timing, inflation rates, interest rates, revenue growth and federal and state funding, among others.  The 
likelihood that all assumptions will prove to be accurate cannot be predicted.  Assumptions and actual 
results are subject to change and to the occurrence of unanticipated events, such as those described under 
the captions “COVID-19 PANDEMIC” and “INVESTMENT CONSIDERATIONS.”  HRTAC’s ability 
to incur indebtedness pursuant to its Debt Management Plan is in all instances subject to the conditions set 
forth in the Master Indenture and Related Supplemental Indentures, including but not limited to debt service 
coverage tests.  See “SECURITY FOR AND SOURCES OF PAYMENT OF THE SERIES 2021A 
NOTES” above. 

The funding components and the debt issuance plan incorporated in the Debt Management Plan are 
described in Tables V and VI below. 

Table V 
Estimated HRTAC Project Costs by Funding Source (in Millions)(1) 

(Fiscal Years 2022 to 2026) 

Sources Amounts 
HRTF Bonds and TIFIA Loans(2) 1,061 
Toll Revenue Debt(3) 610 
HRTAC PayGo 970 
VDOT Funding 421 
Total 3,064 
    

____________________________ 
Source: HRTAC. 
Notes:  
(1) Preliminary, subject to change.  
(2) Includes Senior Bonds, Intermediate Lien Obligations and Subordinate Obligations, both existing and those 

which may be incurred in the future.  See Table VII herein. 
(3) May include one or more TIFIA Loans 
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Table VI 
HRTAC Debt Issuance Plan in Par Amounts (in Millions)(1) 

  
CY CY CY CY CY 

Total 
2021 2022 2023 2024 2025 

HRTF 
Bonds/TIFIA(2)  790 245       1,035 

Toll Revenue Debt(3)       143 467 610 

Total 790 245 0 143 467 1,645 
____________________________ 
Source: HRTAC. 
Notes:  
(1) Preliminary, subject to change.   
(2) Includes the 2021A Notes and additional Senior Lien or Intermediate Lien Bonds which may be incurred in the future.  

See Table VII herein. 
(3) Include multiple Toll Revenue TIFIA Loans. 

 
 

FORWARD-LOOKING STATEMENTS 

Certain statements included or incorporated by reference in this Official Statement, including the 
Appendices hereto, constitute “forward-looking statements.” Such statements are generally identifiable by 
the terminology used such as “plan,” “expect,” “estimate,” “project,” “anticipate,” “intend,” “believe,” 
“budget” or other similar words.  The achievement of certain results or other expectations contained in such 
forward-looking statements involve known and unknown risks, uncertainties and other factors which may 
cause actual results, performance or achievements described to be materially different from any future 
results, performance or achievements expressed or implied by such forward-looking statements.  No 
assurance can be given that actual results will meet the Commission’s forecasts in any way, regardless of 
any level of optimism communicated in this Official Statement, including the Appendices hereto.  The 
Commission will not issue any updates or revisions to forward-looking statements if or when its 
expectations, or events, conditions or circumstances on which such statements are based, change.  

 
 

POTENTIAL IMPACT OF COVID-19 ON HRTF REVENUES 

[This section subject to update closer to dissemination of Preliminary Official State]  
 
The following Table VII presents a forward looking presentation of HRTAC Revenues, Principal 

and Interest Requirements and related measures of debt service coverage through Fiscal Year 2060, in light 
of the actual and potential impacts of COVID-19 and the governmental and societal responses thereto.  
Investors considering a purchase of the Series 2021A Bonds should consider the following: 

The impact of the COVID-19 pandemic on Hampton Road’s economy and revenues has reduced 
and is expected to reduce the level of tax revenues collected and deposited into the HRTF, but HRTAC 
cannot predict the full amount or duration of such impact.  For a more detailed discussion of the risks and 
the impact, see “COVID-19 PANDEMIC.”  HRTAC and VDOT continue to review the impact of COVID-
19 on transportation revenues, and HRTAC believes that it will be some time before it or VDOT will have 
a better understanding of the longer-term fiscal impact that COVID-19 will have on the taxes and revenues 
comprising the HRTF. 

Actual future HRTAC Revenues are likely to vary from those presented below, especially in light 
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of the uncertainty presented by the ongoing COVID-19 Pandemic.  See “COVID-19 PANDEMIC.”  ] 

In conjunction with VDOT’s Six Year Plan, VDOT and the Virginia Department of Taxation 
provide estimates of HRTF Revenues, the most recent full projection of which occurred in December, 2020.  
These are as follows. 

 

 

Projected Operating Results and Projected Debt Service Coverage. 

The following Table VII presents the Commission’s projections for HRTAC Revenues, Principal 
and Interest Requirements and related measures of debt service coverage through Fiscal Year ____, which 
is the approximate maturity date of the 2021 TIFIA Loan.  Such projections present management’s 
expectations based on various assumptions described therein and herein (especially as noted in the footnotes 
to Table VII), financials developed by the Commission and financial analysis prepared by the 
Commission’s Financial Advisor, and were prepared in connection with obtaining the 2021 TIFIA Loan.  

Actual future HRTAC Revenues may vary from those presented below.  None of the Commission, 
the Financial Advisor or the Underwriters warrants or represents that the estimates and projections in Table 
VII will be met.  In addition, the Commission gives no assurances that the actual financial results of future 
HRTAC Revenues and debt service coverage will meet or exceed the estimates and projections set forth in 
Table VII.  See “FORWARD-LOOKING STATEMENTS” and “BONDHOLDER RISK FACTORS 
– Risks of Non-Appropriation and Future Legislative or Administrative Actions Affecting 
Revenues,”  “– Forward-Looking Statements and Forecasts,”  and “– Actual Results May Diverge 
from Projections.”  
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Table VII - Projected HRTF Bonds' Debt Service and Debt Service Coverage Ratio(1) 
                            

  Pledged Revenues(2), (3)   Principal and Interest Requirements   Debt Coverage 

FY 
Retail Sales 

and Uses 
Tax 

Wholesale 
Motor 
Vehicle 

Fuels Sales 
Tax 

Total 
Pledged 

Revenues 
  

Existing  
Senior 
Lien 

(2018A 
Bonds and 

2020A 
Bonds) 

Future  
Senior 
Lien(4) 

Existing 
Intermediate 

Lien 
(2019A 
Notes) 

Existing  
Subordinate 

Lien 
(2019 TIFIA 

Loan)(5) 

Subordinate 
Lien 

(2021 TIFIA 
Loan)(6) 

  Senior Lien Intermediate 
Lien Subordinate Lien 

      [A]   [B] [C] [D] [E] [F]   [A]/([B]+[C]) [A]/([B]+[C]+[D]) [A]/([B]+[C]+[D]+[E]+[F]) 

2022 142,800,000 60,400,000 203,200,000   54,082,775   20,717,250       3.76x 2.72x   

2023 146,800,000 62,200,000 209,000,000   54,082,775 11,662,750         3.18x     

2024 150,200,000 63,500,000 213,700,000   54,082,775 11,662,750         3.25x     

2025 157,800,000 64,300,000 222,100,000   58,827,775 11,662,750   14,197,579     3.15x   2.62x 

2026 165,400,000 65,500,000 230,900,000   58,830,525 11,662,750   14,694,188 6,363,855    3.28x   2.52x 

2027 169,900,000 67,200,000 237,100,000   67,016,275 14,092,750   15,209,022 21,902,008    2.92x   2.01x 

2028 175,200,000 69,000,000 244,200,000   67,015,275 14,096,250   15,742,771 21,911,872    3.01x   2.06x 

2029 180,027,448 69,138,386 249,165,834   67,015,775 14,098,500   16,296,147 21,921,337    3.07x   2.09x 

2030 184,987,910 69,277,049 254,264,959   67,016,025 14,094,250   16,869,893 26,487,707    3.13x   2.04x 

2031 190,085,053 69,415,990 259,501,043   67,014,275 14,098,500   17,464,779 26,561,753    3.20x   2.07x 

2032 195,322,643 69,555,210 264,877,853   67,013,775 14,095,500   18,081,605 29,836,288    3.27x   2.05x 

2033 200,704,548 69,694,709 270,399,257   67,017,525 14,095,250   18,721,202 34,938,668    3.33x   2.01x 

2034 206,234,746 69,834,488 276,069,234   67,018,275 14,097,250   19,384,430 35,274,297    3.40x   2.03x 

2035 211,917,323 69,974,548 281,891,871   67,014,025 14,096,000   20,072,187 35,615,334    3.48x   2.06x 

2036 217,756,476 70,114,888 287,871,364   67,017,775 14,096,250   20,785,401 35,851,936    3.55x   2.09x 

2037 223,756,522 70,255,510 294,012,032   67,018,775 14,097,500   21,525,039 36,090,170    3.62x   2.12x 

2038 229,921,892 70,396,413 300,318,305   67,017,025 14,099,250   22,292,103 36,330,048    3.70x   2.15x 

2039 236,257,143 70,537,600 306,794,743   67,014,725 14,096,000   23,087,634 36,571,582    3.78x   2.18x 

2040 242,766,954 70,679,069 313,446,023   67,013,725 14,097,500   23,912,714 36,814,782    3.86x   2.21x 

2041 249,456,137 70,820,822 320,276,959   67,014,625 14,098,000   24,768,465 37,059,660    3.95x   2.24x 

2042 256,329,632 70,962,860 327,292,492   67,015,675 14,097,000   25,656,053 37,306,227    4.04x   2.27x 

2043 263,392,520 71,105,182 334,497,702   67,015,025 14,099,000   26,576,690 37,554,496    4.12x   2.30x 

2044 270,650,017 71,247,790 341,897,807   67,015,075 14,098,250   27,531,632 37,753,056    4.22x   2.34x 
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2045 278,107,488 71,390,684 349,498,172   67,018,025 14,099,250   28,522,186 37,951,608    4.31x   2.37x 

2046 285,770,440 71,533,864 357,304,304   67,015,875 14,096,250   29,549,709 38,150,121    4.41x   2.40x 

2047 293,644,538 71,677,332 365,321,870   67,015,375 14,098,750   30,615,607 38,348,562    4.50x   2.43x 

2048 301,735,597 71,821,087 373,556,684   67,016,375 14,095,750   31,721,345 38,546,896    4.61x   2.47x 

2049 310,049,597 71,965,131 382,014,728   67,017,875 14,096,750   32,868,442 38,745,090    4.71x   2.50x 

2050 318,592,680 72,109,463 390,702,143   67,014,625 14,095,750   34,058,474 38,943,108    4.82x   2.54x 

2051 327,371,159 72,254,085 399,625,244   67,017,625 14,097,000   35,293,081 39,140,913    4.93x   2.57x 

2052 336,391,519 72,398,997 408,790,516   67,017,425 14,094,500   36,573,964 39,338,467    5.04x   2.60x 

2053 345,660,426 72,544,200 418,204,626   67,015,925 14,097,500   37,902,891 39,526,367    5.16x   2.64x 

2054 355,184,727 72,689,694 427,874,421   67,015,850 14,094,750   39,281,697 39,713,642    5.28x   2.67x 

2055 364,971,460 72,835,479 437,806,939   67,014,500 14,095,500   40,712,288 39,900,243    5.40x   2.71x 

2056 375,027,856 72,981,557 448,009,413   67,015,925 14,098,500     40,086,121    5.52x   3.70x 

2057 385,361,346 73,127,928 458,489,274   67,015,025 14,097,500     40,271,225    5.65x   3.78x 

2058 395,979,563 73,274,593 469,254,156   67,017,575 14,096,500     40,455,502    5.79x   3.86x 

2059 406,890,354 73,421,552 480,311,906   67,016,525 14,099,250     40,638,898    5.92x   3.94x 

2060 418,101,780 73,568,805 491,670,585   67,017,800 14,094,250     40,821,356    6.06x   4.03x 

2061 429,622,125 73,716,354 503,338,479     14,095,500         35.71x     

2062 441,459,901 73,864,199 515,324,100     14,096,250               
                            

Notes:                           

(1) Including existing HRTF debt and planned debt to be issued through CY 2025 - see Table VI             
(2) Does not include Revenue Fund investment earnings                  
(3) See "Potential Impact of COVID-19 Review"                     
(4) Preliminary, assume 1.03% - 2.26% yield                     
(5) 2.25% loan rate                         
(6) Preliminary, assume 1.68% - 2.55% loan series rates                 
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None of the Commission, the Financial Advisor or the Underwriters warrants or represents that the 
estimates or amounts set forth in Table VII or the August 2020 VDOT estimates will be met.  In addition, 
the Commission gives no assurances that the actual financial results of future HRTAC Revenues and debt 
service coverage will meet or exceed the presentation set forth in Table VII.  See “FORWARD-
LOOKING STATEMENTS” and “BONDHOLDER RISK FACTORS – Risks of Non-Appropriation 
and Future Legislative or Administrative Actions Affecting Revenues,”  “– Forward-Looking 
Statements and Review Presentation,”  and “– Actual Results May Diverge From Review 
Presentation.] 

 
 

COVID-19 PANDEMIC 

[This section subject to update as COVID situation evolves] 
 
The information in this Section supplements the information provided elsewhere in this Official 

Statement and the other information in this Section of the Official Statement should be read in 
conjunction with the information in this Official Statement.  The information herein is preliminary and 
is subject to change without notice.  The information in this Section and the effects on HRTAC and 
HRTF Revenues of the COVID-19 pandemic will be affected by future events, circumstances, and 
actions that are outside of the control of HRTAC, and HRTAC does not undertake to update or 
supplement the information contained in this Section for such future events or circumstances. 
 

The World Health Organization has declared a pandemic following the outbreak of COVID-19, a 
respiratory disease caused by a new strain of coronavirus that is currently negatively impacting most, if not 
all, areas of the world, including the United States and the Commonwealth.  Within the United States, the 
federal government and various state and local governments, as well as private entities and institutions, 
have implemented a variety of different efforts aimed at preventing the spread of COVID-19 including, but 
not limited to, travel restrictions, voluntary and mandatory quarantines, event postponement and 
cancellations, voluntary and mandatory work from home arrangements, and facility closures.  The impact 
of these various measures, as well as general concerns related to the global and national public health 
emergency and other contributing factors (including an ongoing oil production dispute), have also resulted 
in significant volatility in the stock and credit markets, dislocations in the labor market, and a general 
consensus that the global and national economies are distressed. 

The economic and financial fallout from COVID-19 on the United States, including the 
Commonwealth, is expected to be significant and may be prolonged.  For example, unemployment has 
increased significantly as service sector workers and others who cannot telework experience reduced hours or 
are laid-off because of decreases in business demand.  In addition, supply shortages have increased as the 
production and distribution of raw and finished materials are adversely affected by efforts to mitigate the 
impact of COVID-19 on the labor force.  The long-term and short-term capital markets have experienced 
significant volatility and deterioration in value, adversely affecting the liquidity and operations of private 
companies.  

Steps Taken by the Governor of Virginia to Address the COVID-19 Pandemic. [also subject to update, 
as COVID disclosure continues to evolve] 

On March 12, 2020, Governor Northam declared a state of emergency in the Commonwealth as a 
result of the COVID-19 pandemic (which declaration was reaffirmed and continued on May 26, 2020).  In 
addition, on March 30, 2020, Governor Northam requested federal disaster assistance, which was received 
in the form of a Major Disaster Declaration on April 2, 2020 (the “Major Disaster Declaration”).  A Major 



 
-48- 

 

Disaster Declaration designation provides federal public assistance for all areas in the Commonwealth 
affected by COVID-19 at a federal cost share of 75%.  The cost share allows state agencies, local 
governments and certain non-profit organizations to purchase supplies and receive reimbursements for 
COVID-19 related costs under the Commonwealth’s Public Assistance program.  The Major Disaster 
Declaration also authorizes federal agencies to provide direct emergency assistance to the Commonwealth. 

Since the start of the COVID-19 pandemic, Governor Northam has imposed a series of restrictions 
designed to mitigate the spread of COVID-19 in the Commonwealth, including, at various times, statewide 
mask-wearing and social distancing guidelines, limitations on public and private in-person gatherings, the 
closure of certain businesses, a statewide stay at home order, and the cancellation of in-person instruction 
at schools.  Over time, the Governor has lifted or eased some restrictions, but, in some cases, has 
subsequently re-imposed other restrictions, depending on the trends in new cases and hospitalizations. 

Under the Governor’s executive order effective April 1, 2021, the citizens of the Commonwealth 
are asked to maintain a Safer at Home strategy with continued mitigation strategies including physical 
distancing, teleworking and universal mask-wearing requirements.  The principal elements of the 
Governor’s current order are as follows:  (1) all brick and mortar retail establishments may operate fully; 
(2) all restaurant and beverage establishments may offer indoor and outdoor dining within certain capacity 
and distancing requirements; (3) fitness centers may open indoor areas at 75 percent occupancy; (4) indoor 
entertainment venues may operate at the lesser of 30 percent capacity or a maximum of 500 persons, and 
outdoor entertainment venues may operate at 30 percent capacity with no specific cap on the number of 
attendees; (5) large amusement venues may operate their outdoor facilities at 50 percent capacity; 
(6) Virginia institutions of higher education may operate regularly provided that they otherwise comply 
with the applicable requirements set forth under the guidance for all business sectors; (7) the number of 
individuals permitted in a social gathering is increased to 50 people for indoor settings and 100 people for 
outdoor settings; (8) overnight summer camps may open May 1, with strict mitigation measures in place; 
and (9) the number of spectators allowed at recreational sporting events is increased from 25 to 100 people 
per field or 30 percent capacity, whichever is less for indoor settings, and from 250 to 500 people per field 
or 30 percent capacity, whichever is less for outdoor settings. 

There is no basis to predict how long the public health crisis caused by COVID-19 will continue.  
Likewise, there is no basis to predict how long the current level of restrictions may remain in place or 
whether the Governor may determine to loosen or tighten any of the restrictions in one or more localities 
or regions of the Commonwealth. 

Under the auspices of the federal government’s program called Operation Warp Speed, vaccines 
have recently been developed to combat COVID-19.  Limited distributions of the vaccines commenced in 
December 2020.  As reported by the Virginia Department of Health on April 5, 2021, approximately 
2,800,332 people had been vaccinated with at least one dose of a COVID-19 vaccine in the Commonwealth, 
with an average of 77,879 doses being administered each day.  

When vaccines became available, the Commonwealth prioritized vaccines for individuals who 
were most at risk of contracting COVID-19 and those who worked in certain critical industries, based on 
public health guidelines from the federal Centers for Disease Control and Prevention.  Virginians who were 
first eligible to receive a vaccination included health care personnel, residents and staff of long-term care 
facilities, people aged 65 and older, frontline essential workers, those living and working in homeless 
shelters and correctional facilities, and individuals with underlying medical conditions or disabilities that 
increase their risk of severe illness from contracting COVID-19.  The categories of those eligible to receive 
a vaccine have recently been expanded to include workers in the fields of energy, housing, food service, 
transportation and logistics, finance, media, public safety and other essential areas.  Governor Northam has 
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announced that, beginning April 18, 2021, everyone aged 16 and older who lives or works in Virginia will 
be eligible to receive a COVID-19 vaccine. 

Fiscal Impact of the COVID-19 Pandemic on HRTAC and HRTF Revenues. 

The unpredictable duration and extent of the COVID-19 pandemic and the governmental and 
private-sector responses to the pandemic are expected to continue to adversely affect the economy and 
revenues of the Commonwealth and of the Hampton Roads region, as well as the revenues deposited into 
the HRTF. Because HRTAC cannot predict the amount or duration of such impact, the impact of the 
COVID-19 pandemic also creates challenges in forecasting and budget preparation.   

[Add monthly chart of HRTF Revenues for 2019, 2020, and 2021 year to date] 

 

 

HRTAC and VDOT continue to review the impact of COVID-19 on transportation revenues, and 
HRTAC believes that it will be some time before it or VDOT will have a better understanding of the fiscal 
impact that COVID-19 will have on the taxes comprising the HRTF.] 

 
 

INVESTMENT CONSIDERATIONS 

The Series 2021A Notes are Limited Obligations 

The Series 2021A Notes are not a debt of the Commonwealth or any political subdivision thereof 
(including any Member Locality or any member of the HRTPO or the HRPDC) other than the Commission, 
and the Series 2021A Notes do not constitute indebtedness within the meaning of any debt limitation or 
restriction.  Neither the faith and credit nor the taxing power of the Commonwealth or any of its political 
subdivisions (including any Member Locality or any member of the HRTPO or the HRPDC) is pledged to 
the payment of the Series 2021A Notes.  The Series 2021A Notes are not secured by a pledge of any toll 
revenues or any other revenues generated by HRTAC projects. 

COVID-19 

The current COVID-19 pandemic has adversely impacted the HRTF revenues and may 
continue to adversely impact such revenues in future years.  For a more detailed discussion of the 
risks and the impact, see “COVID-19 PANDEMIC.” 

Risks of Non-Appropriation and Future Legislative or Administrative Actions Affecting Revenues 

The Availability of HRTF Revenues is Subject to Appropriation.  The General Assembly is 
responsible for setting the rates of the taxes and fees from which the HRTF Revenues are derived and for 
appropriating such revenues from the state budget to the HRTF.  HRTAC makes no representation that the 
General Assembly will maintain the rates of the taxes and fees or continue to make appropriations of 
amounts to the HRTF.  In addition, HRTAC makes no representation that the General Assembly will not 
repeal or materially modify the legislation creating the HRTF or imposing the taxes and fees.  The General 
Assembly is not legally required to make the aforementioned appropriations or to refrain from repealing or 
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modifying such legislation.  Legislative considerations regarding the Commonwealth’s budget priorities 
could materially impact HRTAC’s ability to continue receiving the HRTF Revenues. 

Under the Virginia Constitution, no appropriation is valid for more than two years and six months 
after the adjournment of the session of the General Assembly at which the appropriation was made.  The 
General Assembly of the Commonwealth is not obligated to make any future appropriations, and the 
Commission makes no representation that the General Assembly will keep the HRTF in existence or that 
appropriations to the HRTF will be made by the General Assembly in any future fiscal year of the 
Commonwealth.  As a practical matter there is no effective remedy if the Governor or the General Assembly 
fail to provide for HRTF funding in the Commonwealth’s budget.  See “HAMPTON ROADS 
TRANSPORTATION FUND—Subject-to-Appropriation” above. 

Political Risks.  As in the Hampton Roads region, the General Assembly has established regional 
motor vehicle fuels taxes in the Northern Virginia region (Planning District 8) and, more recently under 
2019 legislation, in the I-81 Corridor of western Virginia (Planning Districts 3, 4, 5, 6 and 7) and Central 
Virginia (begun October 1, 2020).  The Northern Virginia region also has a regional sales tax like Hampton 
Roads, but the I-81 Corridor does not.  Each such regional tax is subject to the Sunset Provision described 
in the following section.  Only Northern Virginia and Hampton Roads have independent political 
subdivisions that control the regional tax receipts; the Northern Virginia counterpart to the Commission is 
called the Northern Virginia Transportation Authority (“NVTA”).  Certain political trends may be discerned 
from observing the examples of the I-81 Corridor and NVTA. The new revenues being raised in the I-81 
Corridor will be controlled by VDOT, and no authority is being delegated to any regional independent 
political subdivision.  With regard to NVTA, a legislative change in 2018 caused portions of the regional 
tax receipts in Northern Virginia to be diverted to the Washington Metropolitan Area Transit Authority, 
reducing available funding for a period of time, although such funding was subsequently replenished 
through legislative action in 2019.  The policy implications of these changes may suggest that the General 
Assembly and VDOT are currently comfortable with the regional taxation approach to funding new, large-
scale transportation projects in the Commonwealth, but that they are less comfortable continuing to delegate 
power and authority over such funds to local or regional bodies.  More generally, the funding sources for 
the Commission may, over time, be subject to political scrutiny as viewpoints change or new economic or 
financial challenges arise, including but not limited to, the COVID-19 pandemic and its impacts on 
economic and societal activities, the burdens of long-term operating and maintenance expense, and other 
factors.  This is particularly true given that sales taxes and fuels taxes are regressive taxes that are not 
necessarily allocated to entities and persons that most benefit from the expenditures derived from such 
taxes.  As with any body that undertakes infrastructure projects that involve significant sums of money and 
that affect many citizens and businesses, there is a risk of political interference into the operations of the 
funding and operating authorities, some of which may be detrimental to bondholders or their rights under 
the Indenture. 

Sunset Provision.  Chapter 766 is a broad-based transportation initiative that provides not only for 
the collection and application of HRTF Revenues, but also for generating certain other additional revenues 
to fund transportation improvements throughout the Commonwealth.  However, enactment Clause 14 of 
Chapter 766 declares that the provisions of Chapter 766 that generate additional revenue through state taxes 
or fees for transportation throughout the Commonwealth and in Planning District 23 shall expire on 
December 31 of any year in which the General Assembly appropriates or transfers any of such additional 
revenues for any non-transportation-related purpose.  In other words, the appropriation of revenues 
generated pursuant to Chapter 766 for a purpose other than that permitted by Chapter 766, even if the 
particular revenue affected is not payable to the HRTF, could result in expiration of all revenue provisions 
of Chapter 766 if the General Assembly does not enact any savings clause or otherwise take action to 
override such sunset provision.   The General Assembly enacted a similar provision in 2020 Acts of 
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Assembly, Chapter 1230 (“Chapter 1230”), in connection with the statewide restructuring of the 
Commonwealth’s transportation funding arrangements and which legislation changed the Additional Motor 
Vehicles Fuels Sales Tax from its previous tax rate to the current rate of 7.6 cents per gallon (and 7.7 cents 
for diesel fuels). 

No assurance can be given that the General Assembly will not take action in the future that 
could activate the sunset provisions of Chapter 766 or Chapter 1230, and no assurance can be given 
that, if such activation occurs, the General Assembly will enact a savings clause or otherwise take 
action to override such sunset provision(s).  In such event, it is possible that the rights of bondholders 
under the Indenture could be impaired without any recourse by either bondholders or the Commission. 

TIFIA Revenue Sharing Trigger Event.  The 2019 TIFIA Loan Agreement [and the 2021 TIFIA 
Loan] provides that, following a Revenue Sharing Trigger Event, prepayment of the 2019 TIFIA Loan and 
2021 TIFIA Loan will be made, on a pro rata basis with any other TIFIA Loans then outstanding, and such 
prepayment would be made in monthly increments under the Master Indenture after current payments are 
made on the senior and intermediate lien bonds of the Commission.  A “Revenue Sharing Trigger Event” 
is defined to occur whenever the Commission or VDOT, on behalf of the Commission, is not actively 
engaged in the development of capital project programs in the HRTPO’s most recently adopted long-range 
transportation plan. If a Revenue Sharing Trigger Event occurs and obligations to TIFIA become due earlier 
in time than otherwise required by the 2019 TIFIA Loan Agreement or [2021 TIFIA Loan Agreement], it 
is possible that the interests of holders of senior and intermediate lien obligations under the Indenture could 
be impaired either immediately or over time, particularly if termination of Commission’s active engagement 
in capital project programs is coupled with a reduction in the Commission’s authority or the triggering of 
the Sunset Provision described in the foregoing section. 

Administrative Actions.  HRTAC’s ability to continue to fund its projects and its ability to receive 
and effectively utilize HRTF Revenues depends on the continued cooperation of the CTB and VDOT.  If 
the CTB does not cause VDOT to satisfy its obligations under its Standard Project Agreements or PAFA 
with HRTAC, if HRTAC does not continue to obtain funding under SMART SCALE or any successor 
statewide prioritization process for transportation projects, or if the CTB and the Commonwealth’s 
Secretary of Transportation cause transportation projects in Hampton Roads to be constructed without 
HRTAC’s involvement and assistance, HRTAC may not continue to effectively function as the recipient of 
HRTF Revenues and as a key funding source of transportation projects in Hampton Roads.  If HRTAC is 
unable to complete needed projects, it may lose political support and thereafter lose control of HRTF 
Revenues, impeding HRTAC’s ability to make timely payments of debt service on the Series 2021A Notes. 

In addition to the foregoing, HRTAC is entirely dependent on the Virginia Department of Taxation 
and other state agencies to collect and deposit in the HRTF the Additional Sales and Use Tax revenues and 
the Additional Motor Vehicle Fuels Tax revenues and to timely transfer them to HRTAC.  Failure or delay 
in this regard would also impede HRTAC’s ability to make timely payments of debt service on the Series 
2021A Notes. 

Commonwealth of Virginia Official Policy to Promote the Use of Motor Vehicles That Utilize 
Alternative Fuels.  Virginia Code Section 67-102 (entitled “Commonwealth Energy Policy”) makes it the 
official policy of the Commonwealth to “[p]romote the use of motor vehicles that utilize alternate fuels.” 
Hence, the Virginia General Assembly has made I official policy of the Commonwealth to promote the use 
of motor vehicles that do not general motor fuels taxes, including Additional Motor Vehicle Fuels Taxes   
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Risk of Future Legislative or Court Decisions Affecting Tax-Exempt Obligations 

 Legislation affecting tax-exempt obligations is regularly considered by the United States Congress 
and may also be considered by the Virginia General Assembly.  Court proceedings may also be filed, the 
outcome of which could modify the tax treatment of obligations such as the Series 2021A Notes.  There 
can be no assurance that legislation enacted or proposed, or actions by a court, after the date of issuance of 
the Series 2021A Notes will not have an adverse effect on the tax status of the interest on the Series 2021A 
Notes or the market value or marketability of the Series 2021A Notes.  These adverse effects could result, 
for example, from changes to federal or state income tax rates, changes in the structure of federal or state 
income taxes (including replacement with another type of tax), or repeal (or reduction in the benefit) of the 
exclusion of interest on the Series 2021A Notes from gross income for federal or state income tax purposes 
for all or certain taxpayers. 
 

Additionally, investors in the Series 2021A Notes should be aware that future legislative actions 
(including federal income tax reform) may retroactively change the treatment of all or a portion of the 
interest on the Series 2021A Notes for federal income tax purposes for all or certain taxpayers.  In all such 
events, the market value of the Series 2021A Notes may be affected and the ability of holders to sell their 
Series 2021A Notes in the secondary market may be reduced.  The Series 2021A Notes are not subject to 
special mandatory redemption, and the interest rates on the Series 2021A Notes are not subject to 
adjustment, in the event of any such change in the tax treatment of interest on the Series 2021A Notes. 

No Assurance of Funds under 2019 TIFIA Loan Agreement 

It is anticipated that the Series 2019A Notes will be paid at their maturity from a disbursement 
made to HRTAC under the 2019 TIFIA Loan Agreement, and the issuance of the Series 2019A Notes is 
contingent upon HRTAC closing the 2019 TIFIA Loan.  HRTAC has not executed the 2019 TIFIA Loan 
Agreement with the TIFIA Lender with respect to the 2019 TIFIA Loan, and there are no assurances that 
HRTAC will be able to obtain the 2019 TIFIA Loan.  There are numerous conditions that must be satisfied 
by HRTAC to execute the 2019 TIFIA Loan Agreement and in connection with the requisitioning of 
moneys under the 2019 TIFIA Loan Agreement, including certain conditions relating to third parties, such 
as VDOT, over which HRTAC has no control.  There can be no assurances that all such conditions to 
disbursement will be satisfied and thus no assurances that such funds will be available under the 2019 TIFIA 
Loan Agreement for HRTAC to reimburse itself for eligible project costs or to pay the Series 2019A Notes.  
In addition, the TIFIA Lender may refuse to honor a requisition if, among other things, an event of default 
under the 2019 TIFIA Loan Agreement or certain other material contracts has occurred and is continuing, 
or if HRTAC or certain other parties are not in compliance with federal law or their obligations under 
certain material contracts.  If HRTAC does not meet the conditions for disbursement of moneys under the 
2019 TIFIA Loan Agreement, the Series 2019A Notes will need to be paid from the HRTAC Revenues, 
subject to the prior application of such funds to pay scheduled debt service on Senior Bonds, or from 
proceeds of Additional Bonds issued under the Master Indenture.  No assurance can be given that HRTAC 
will be able to pay such debt service from the HRTAC Revenues, or access the credit markets for the 
issuance of Additional Bonds, in the event it cannot requisition moneys under the 2019 TIFIA Loan 
Agreement. 

No Assurance of Funds under 2021 TIFIA Loan Agreement 

It is anticipated that the Series 2021A Notes will be paid at their maturity from a disbursement 
made to HRTAC under the 2021 TIFIA Loan Agreement, and the issuance of the Series 2021A Notes is 
contingent upon HRTAC closing the 2021 TIFIA Loan.  HRTAC has not executed the 2021 TIFIA Loan 
Agreement with the TIFIA Lender with respect to the 2021 TIFIA Loan, and there are no assurances that 
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HRTAC will be able to obtain the 2021 TIFIA Loan.  There are numerous conditions that must be satisfied 
by HRTAC to execute the 2021 TIFIA Loan Agreement and in connection with the requisitioning of 
moneys under the 2021 TIFIA Loan Agreement, including certain conditions relating to third parties, such 
as VDOT, over which HRTAC has no control.  There can be no assurances that all such conditions to 
disbursement will be satisfied and thus no assurances that such funds will be available under the 2021 TIFIA 
Loan Agreement for HRTAC to reimburse itself for eligible project costs or to pay the Series 2021A Notes.  
In addition, the TIFIA Lender may refuse to honor a requisition if, among other things, an event of default 
under the 2021 TIFIA Loan Agreement or certain other material contracts has occurred and is continuing, 
or if HRTAC or certain other parties are not in compliance with federal law or their obligations under 
certain material contracts.  If HRTAC does not meet the conditions for disbursement of moneys under the 
2021 TIFIA Loan Agreement, the Series 2021A Notes will need to be paid from the HRTAC Revenues, 
subject to the prior application of such funds to pay scheduled debt service on Senior Bonds, or from 
proceeds of Additional Bonds issued under the Master Indenture.  No assurance can be given that HRTAC 
will be able to pay such debt service from the HRTAC Revenues, or access the credit markets for the 
issuance of Additional Bonds, in the event it cannot requisition moneys under the 2021 TIFIA Loan 
Agreement. 

Forward-Looking Statements and Forecasts  

The statements contained in this Official Statement, and in other information provided by HRTAC, 
that are not purely historical, including statements regarding HRTAC’s expectations regarding the 
collection and timing of future HRTF Revenues as discussed earlier in this Official Statement, are forward-
looking statements.  All forward-looking statements included in this Official Statement are based on 
information available to HRTAC as of the date hereof, and HRTAC assumes no obligation to update any 
such forward-looking statements, other than as set out in the Continuing Disclosure Undertaking, the form 
of which is attached hereto as Appendix C. 

The forward-looking statements herein are based on various assumptions, forecasts and estimates 
that are inherently subject to numerous risks and uncertainties, including the possible invalidity of 
underlying assumptions, forecasts and estimates, possible changes or developments in social, economic, 
business, industry, market, legal and regulatory circumstances and conditions, and actions taken or not 
taken by third parties and legislative, judicial and other governmental authorities and officials.  In addition, 
these assumptions, forecasts and estimates involve judgments regarding, among other things, future 
economic conditions, future actions by third parties and future events and decisions, all of which are 
difficult, if not impossible, to predict accurately.  There can be no assurance that the forward-looking 
statements in this Official Statement will prove to be accurate. 

No representation is made or intended, nor should any representation be inferred, with respect to 
the likely existence of any particular future set of facts or circumstances, and prospective purchasers of the 
Series 2021A Notes are cautioned not to place undue reliance upon any projections contained in this Official 
Statement.  If actual results are less favorable than the results projected or if the assumptions used in 
preparing the projections prove to be incorrect, HRTAC’s ability to make timely payment of the principal 
of and interest on the Series 2021A Notes may be materially and adversely affected. 

Enforceability of Rights and Remedies, including Bankruptcy Ramifications  

Effects of Bankruptcy on Rights and Remedies.  The rights and remedies available to the owners 
of the Series 2021A Notes may be subject to the provisions of the United States Bankruptcy Code (the 
“Bankruptcy Code”), to other bankruptcy, insolvency, reorganization, moratorium or similar laws affecting 
creditor’s rights generally and equitable principles that may limit enforcement of such remedies.  Under 
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existing constitutional and statutory law and judicial decisions, including specifically the Bankruptcy Code, 
the remedies provided in the Master Indenture may not be readily available or may be limited.  No 
assurances can be given that a court or regulatory agency would enforce the rights or types of remedies 
available under the Master Indenture, including any rights and remedies with respect to the pledge of HRTF 
Revenues. 

The various legal opinions to be delivered concurrently with the delivery of the Series 2021A 
Notes, including the opinion of Bond Counsel, will be qualified as to the enforceability of these rights and 
remedies, for example, by limitations imposed by bankruptcy, reorganization, insolvency or other similar 
laws affecting the rights of creditors generally and by principles of equity. 

Bankruptcy Filing by HRTAC.  Under the Bankruptcy Code and current Virginia law, the 
Commission may not file for bankruptcy protection under Chapter 9 of the Bankruptcy Code and no creditor 
or judgment holder of the Commission may file a Chapter 9 petition on behalf of the Commission.  Pursuant 
to Section 109(c)(2) of the Bankruptcy Code, a political subdivision or public agency or instrumentality of 
a state must be specifically authorized by state law before it may file for bankruptcy protection.  Currently, 
there is no Virginia statute that prescribes, authorizes or otherwise contains authorization for a political 
subdivision such as the Commission to file for Chapter 9 protection, or delegates such authority to any 
governmental officer or organization.  There can be no assurance, however, that the Bankruptcy Code or 
Virginia law will not be amended in the future to permit the Commission to file for bankruptcy protection, 
and such a filing could, under certain circumstances, subject all or a portion of the HRTF Revenues to the 
jurisdiction of the bankruptcy court.  Potential purchasers of the Series 2021A Notes should consult their 
own attorneys and advisors in assessing the risk and the likelihood of recovery in the event the Commission 
becomes a debtor in a bankruptcy proceeding. When an entity is in bankruptcy, its creditors (including 
noteholders) may be prohibited from acting to collect from or to enforce obligations of the debtor entity 
without permission of the bankruptcy court; therefore, the Commission may be prevented from making 
payments to the noteholders from funds in its possession. These restrictions may result in delays or 
reductions in payments on the Series 2021A Notes. Should the Commission become the debtor in a 
bankruptcy case, the holders of the Series 2021A Notes will not have a lien on HRTAC Revenues received 
by the Commission after the commencement of the bankruptcy case unless the bankruptcy court determines 
that such HRTAC Revenues constitute “Special Revenues” within the meaning of the Bankruptcy Code. 
“Special Revenues” are defined to include, among other things, receipts from the ownership, operation, or 
disposition of projects or systems that are primarily used or intended to be used primarily to provide 
transportation, utility or other services, as well as other revenues or receipts derived from functions of the 
debtor. Although the Commission believes that HRTAC Revenues should be treated as “Special Revenues,” 
no assurance can be given that a bankruptcy court would agree with such characterization. Further, even if 
the HRTAC Revenues are treated as “Special Revenues,” no assurance can be provided that a bankruptcy 
court would allow noteholders to compel payments on the Series 2021A Notes from such “Special 
Revenues.” In any case, there could be delays or reductions in payments on the Series 2021A Notes or 
losses to noteholders. Regardless of any specific adverse determinations in any bankruptcy proceeding 
involving the Commission, the mere existence of such a bankruptcy proceeding would have an adverse 
effect on the liquidity and value of the Series 2021A Notes. 

Judicial Discretion.  Upon a default under the Master Indenture, the remedies available to the 
Trustee may depend upon judicial actions that may be subject to substantial discretion and delay.  Some of 
these remedies may in fact turn out not to be enforceable at all.  The rights of the owners of the Series 
2021A Notes and the enforceability of HRTAC’s obligations will be subject to the exercise of judicial 
discretion under a variety of circumstances.  The enforceability of governmental obligations is also subject 
to constitutional, statutory and public policy limitations and to other considerations that do not limit 
enforcement of obligations of private parties. 
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Market Liquidity  

The Series 2021A Notes constitute a new issue.  Although the Underwriters currently intend to 
make a market for the Series 2021A Notes, the Underwriters are not obligated to do so, and they may 
discontinue any such market-making at any time without prior notice.  No assurance can be given as to the 
development or liquidity of any market for the Series 2021A Notes.  If an active public market does not 
develop, the market price and liquidity of the Series 2021A Notes may be adversely affected. 

Economic Conditions Affecting the HRTF 

The availability of HRTF Revenues from the HRTF is dependent on a number of economic factors.  
The revenues received from the Additional Sales and Use Tax and the Additional Motor Vehicle Fuels Tax 
tend to fluctuate significantly based on economic variables, including, but not limited to, the condition of 
the economies of the Member Localities in which such taxes are collected, the Commonwealth and the 
United States, economic growth or recessions, population growth, income and employment levels, levels 
of tourism, weather conditions, fuel prices, road conditions, and the availability of alternate modes of 
transportation.  HRTAC’s revenues and purposes may be further generally affected by those factors, as well 
as by trends or changes in housing and business concentrations, the opinions and sensitivities of area 
residents, the costs and consequences of complying with federal regulations, and unintended effects of 
infrastructure development on urban growth patterns. The economic recession that commenced with the 
COVID-19 pandemic could have severe, negative repercussions upon HRTAC’s revenue and capital 
sources, including market disruptions in the financial sector and potential effects on the cost and duration 
of its funded projects in addition to the tax base upon which the HRTF relies. There can be no assurance 
that negative impacts attributable to economic factors will not materially adversely affect the availability 
of revenues in the HRTF and impede the ability of HRTAC to receive transfers from the HRTF sufficient 
to make timely payments on the Series 2020A Bonds.  See Appendix D 

Risk Arising from Operating and Maintenance Burdens on Commonwealth 

The HRTAC Act does not permit HRTAC to include in its budget any funds to independently 
operate and maintain funded projects or to perform any transportation service; therefore, HRTAC has no 
control over the long-term impact of its spending on future obligations of the Commonwealth.   This could 
result in future budgetary and political conditions that are difficult to predict, but may have a material 
adverse impact on HRTAC, the HRTF Revenues and HRTAC’s ability over the long term to support debt 
service payments on the Senior Bonds. 

Impact of Federal Budget Restraints and Federal Tax Policy 

Hampton Roads has been directly affected by federal budget restraints and sequestration, given the 
large impact of the military and government contracts on the Hampton Roads economy.  It is uncertain 
whether such budget restraints will be reduced or increased, or whether other industries will provide 
adequate economic growth to make up for any reduction in spending resulting from federal budget 
restraints.  See “Economic Profile” in Appendix D. 

To the extent that federal funds for transportation projects cease to be provided to the 
Commonwealth or its political subdivisions, or that the federal government reduces funding to, restricts or 
eliminates the TIFIA credit assistance program, HRTAC will have difficulty carrying out its funding plans.  
If HRTAC is unable to complete needed projects, it may lose political support and thereafter lose control 
of HRTF Revenues, impeding HRTAC’s ability to make timely payments of debt service on the Series 
2021A Notes. 
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Restraints under tax reform, such as limitations on the federal deduction for state and local tax 
payments, or limitations on the home mortgage interest deduction, could affect consumer behavior and 
policy priorities at the state and local level, having an adverse effect on the HRTF that cannot presently be 
quantified. 

Hurricanes, Flooding, Sea-Level Rise and Other Natural Risks 

Planning District 23 is located in the Mid-Atlantic region of the east coast of the United States.  
The Mid-Atlantic region is an area that has in the past been periodically susceptible to damaging storms, 
storm surge, and flooding.  The risk of hurricanes, tropical storms or other major weather events affecting 
the Member Localities and interrupting commerce and military activities within Hampton Roads is a 
material risk that could negatively affect the regional economy and the revenues available through the 
HRTF to pay debt service on the Series 2021A Notes and could directly impact or damage Commission-
funded facilities.  Further, storm and flooding-related risks are likely to intensify over time if scientific 
projections about climate change and sea-level rise are correct.  In addition, the Member Localities are 
located within a seismic zone that has experienced earthquakes in the past 15 years, and there can be no 
assurance that Commission-funded projects would not be damaged in any future earthquakes. 

Reduced Fuel Prices and Fuel Usage May Reduce HRTF Revenues  

Improved automobile fuel economy, the increased adoption of electric and hybrid vehicles, 
increases in telecommuting, and the economic and societal impacts of the COVID-19 Pandemic have had, 
and are expected to continue to have, a material adverse effect on fuel tax revenues throughout the United 
States.  In addition, reductions or fluctuations in fuel prices have had, and are expected to continue to have, 
a significant effect on the level of tax revenues that can be expected in any period from the Additional 
Motor Vehicle Fuels Tax.   

Increased E-Commerce Activity May Reduce Retail Sales and Use Tax Revenues 

Internet sales of physical products by businesses located in the Commonwealth, and Internet sales 
of physical products delivered to the Commonwealth are generally subject to the Additional Sales and Use 
Tax.  However, many of these transactions may avoid taxation either through error or deliberate non-
reporting and this potentially reduces the amount of Additional Sales and Use Tax revenues.  As a result, 
additional incremental growth in retail sales on the Internet, along with the failure or inability to collect 
retail sales and use taxes on such Internet purchases, might result in reductions in HRTF Revenues.  In its 
2019 session, the Virginia General Assembly enacted Chapter 815, Acts of Assembly, which became 
effective on July 1, 2019 and provides uniform nexus requirements for remote sellers, marketplace 
facilitators, and marketplace sellers.  Dealers with no Virginia physical presence are required to collect and 
remit sales tax if they have more than $100,000 in Virginia gross sales or complete greater than 200 separate 
transactions in Virginia during the current or previous calendar year. It is uncertain whether Virginia’s 
nexus requirements will be successful in reducing the negative impact of e-commerce activity on retail sales 
and use tax revenues. 

General Assembly May Enact Exemptions to and Holidays from Sales and Use Tax 

The Additional Sales and Use Tax applies to the same transactions and items that are subject to the 
statewide retail sales and use tax levied by the Commonwealth.  In the past, the General Assembly has made 
changes to the transactions and items subject to the statewide retail sales and use tax.  For example, in 1990, 
the General Assembly enacted legislation to exempt from the statewide retail sales and use tax all 
nonprescription drugs and proprietary medicines purchased for the cure, mitigation, treatment, or 
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prevention of disease in human beings.  There can be no assurance that further exemptions will not be 
granted. 

In addition, the General Assembly has established certain sales tax holidays.  A “sales tax holiday” 
is a temporary period during which purchases of certain items are exempt from retail sales and use taxes.  
Following legislation enacted by the 2007 session of the General Assembly, the Commonwealth now has 
three annual sales tax holidays.  During a seven-day period in May of each year, purchases of items 
designated by the Virginia Department of Taxation as hurricane preparedness equipment, including portable 
generators, are exempt from the statewide sales tax.  Portable generators must be priced at $1,000 or less, 
and other eligible items must be priced at $60 or less for each item.  During a three-day period in August 
of each year, purchases of certain school supplies, clothing and footwear are exempt from the statewide 
sales tax.  Each eligible school supply item must be priced at $20 or less, and each eligible article of clothing 
and footwear must be priced at $100 or less.  During a four-day period in October of each year, purchases 
of products meeting the Energy Star and WaterSense qualifications, such as certain energy-efficient 
appliances, are exempt from the statewide sales tax.  Eligible products must be priced at $2,500 or less for 
each item, and be purchased for noncommercial home or personal use. 

Each such exemption and holiday affects the application of the Additional Sales and Use Tax that 
benefits the HRTF.  In the future, the General Assembly could further change the transactions and items 
upon which either the general or additional tax is imposed or add or delete sales tax holidays.  The 
Additional Sales and Use tax revenues available to the HRTF could increase or decrease depending on the 
nature of the change. 

Actual Results May Diverge from Review Presentation 

The Potential Impact of COVID-19 Review contained in “POTENTIAL IMPACT OF COVID-
19 ON HRTF REVENUES” is based on assumptions regarding future transactions, trends and events that 
may not materialize, and unanticipated events or circumstances may occur. Future decisions, actions and 
policies of the Commission, to the extent they deviate from the Commission’s current expectations and 
assumptions, may also materially impact the Commission’s future performance and the amount of HRTF 
Revenues.  The Commission cannot determine the nature and scope of the impact such divergence may 
have on the Commission’s operations or the HRTF Revenues.  Summaries of certain assumptions upon 
which the Potential Impact of COVID-19 Review is based can be found in “POTENTIAL IMPACT OF 
COVID-19 ON HRTF REVENUES.” 

Tax Revenues Could be Eroded by Changes to Planning District 23 

The sources of taxable transactions generating revenues for the HRTF from the Additional Sales 
and Use Tax and the Additional Motor Vehicle Fuels Tax are limited geographically to Planning District 
23.  The mix of localities within Planning District 23, which currently include Isle of Wight, James City, 
Southampton, York, Chesapeake, Franklin, Hampton, Newport News, Norfolk, Poquoson, Portsmouth, 
Suffolk, Virginia Beach and Williamsburg, could be altered by administrative action of DHCD.  Any such 
change could have a material adverse effect on the composition of the tax base for the Additional Sales and 
Use Tax and the Additional Motor Vehicle Fuels Tax, which could erode the revenues available to pay debt 
service on the Series 2021A Notes. 

No Right to Accelerate Debt Service 

The Master Indenture does not permit the Trustee or Owners, upon the occurrence of an Event of 
Default under the Master Indenture or for any other reason, to accelerate the maturity of any Bonds, 
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including the Series 2021A Notes, or the payment of principal of and interest due thereon.  Owners will be 
able to collect principal and interest that become due after an Event of Default only from the HRTAC 
Revenues and any other funds pledged under the Master Indenture and only when such principal and interest 
are scheduled to be paid. 

No Mortgage or Other Liens 

Payment of the principal of and interest on the Series 2020A Bonds is not secured by any deed of 
trust, mortgage or other lien on any of the Initial Financed Projects, the HRBT Expansion Project, any 
equipment or other tangible personal property of HRTAC or VDOT, or any property of the Member 
Localities. 

Limitation on Remedies 

The remedies available to the Owners upon a default under the Master Indenture are in many 
respects dependent upon judicial action, which is often subject to discretion and delay under existing 
constitutional and statutory law and judicial decisions, including specifically Title 11 of the Bankruptcy 
Code.  Although political subdivisions of the Commonwealth, including the Commission, are not currently 
authorized to seek relief under the provisions of Chapter 9 of the Federal Bankruptcy Code, the various 
legal opinions to be delivered concurrently with delivery of the Series 2021A Notes will be qualified as to 
enforceability of the various legal instruments by limitations imposed by bankruptcy, reorganization, 
insolvency or other similar laws affecting the rights of credits generally, now of hereafter in effect; to usual 
equity principles which shall limit the specific enforcement under laws of the Commonwealth as to certain 
remedies; to the exercise by the United States of America of the powers delegated to it by the United States 
Constitution; and to the reasonable and necessary exercise, in certain exceptional situations, of the police 
power inherent in the sovereignty of the Commonwealth and its governmental bodies, in the interest of 
serving an important public purpose. 

No Redemption of Bonds in the Event of Taxability 

The Series 2021A Notes are not subject to redemption prior to maturity upon the occurrence of an 
event which has the effect of rendering interest on the Series 2021A Notes includable in the gross income 
of the owners of the Series 2021A Notes for purposes of federal income taxation.  No provision is made in 
the Master Indenture for any increase or other adjustment in the rate of interest payable on the Series 2021A 
Notes in the event of such an occurrence. 

CERTAIN LEGAL MATTERS 

Certain legal matters relating to the authorization and validity of the Series 2021A Notes will be 
subject to the approving opinion of Kaufman & Canoles, a Professional Corporation, Richmond, Virginia, 
Bond Counsel, which will be furnished at the expense of the Commission upon delivery of the Series 2021A 
Notes, in substantially the form set forth as Appendix F (the “Bond Opinion”).  The Bond Opinion will be 
limited to matters relating to authorization and validity of the Series 2021A Notes and to the tax status of 
interest thereon as described in the section “TAX MATTERS.”  Bond Counsel has not been engaged to 
investigate the financial resources of the Commission or its ability to provide for payment of principal of, 
interest, or premium, if any, on the Series 2021A Notes, and the Bond Opinion will make no statement as 
to such matters or as to the accuracy or completeness of this Official Statement or any other information 
that may have been relied on by anyone in making the decision to purchase Bonds. 
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Certain legal matters will be passed upon for HRTAC by Willcox & Savage, P.C., Norfolk, 
Virginia, its general counsel, and Kaufman & Canoles, a Professional Corporation, Richmond, Virginia, as 
disclosure counsel, and for the Underwriters by their counsel, Butler Snow LLP, Richmond, Virginia.   

TAX MATTERS 

Opinion of Bond Counsel 

In the opinion of Bond Counsel, under current law, interest on the Series 2021A Notes (a) is not 
included in gross income for Federal income tax purposes, and (b) is not an item of tax preference for 
purposes of the Federal alternative minimum tax.  Interest on the Series 2021A Notes is exempt from 
income taxation by the Commonwealth.  No other opinion is expressed by Bond Counsel regarding the tax 
consequences of the ownership of or the receipt or accrual of interest on the Series 2021A Notes. 

The Bond Opinion will be given in reliance upon certifications by representatives of the 
Commission as to certain facts relevant to both the opinion and requirements of the Internal Revenue Code 
of 1986, as amended (the “Tax Code”), and applicable regulations thereunder.  The Bond Opinion is subject 
to the condition that there is compliance subsequent to the issuance of the Series 2021A Notes with all 
requirements of the Tax Code that must be satisfied in order for interest thereon to remain excludable from 
gross income for Federal income tax purposes.  The Commission has covenanted to comply with the current 
provisions of the Tax Code regarding, among other matters, the use, expenditure and investment of the 
proceeds of the Series 2021A Notes and the timely payment to the United States of any arbitrage rebate 
amounts with respect to the Series 2021A Notes.  Failure by the Commission to comply with such 
covenants, among other things, could cause interest on the Series 2021A Notes to be included in gross 
income for Federal income tax purposes retroactively to their date of issue. 

Original Issue Premium 

Series 2021A Notes purchased, whether upon issuance or otherwise, for an amount (excluding any 
amount attributable to accrued interest) in excess of their principal amount will be treated for federal income 
tax purposes as having amortizable bond premium.  A holder’s basis in such a Series 2021A Notes must be 
reduced by the amount of premium which accrues while such Series 2021A Notes is held by the holder.  
No deduction for such amount will be allowed, but it generally will offset interest on the Series 2021A 
Notes while so held.  Purchasers of such Series 2021A Notes should consult their own tax advisors as to 
the calculation, accrual and treatment of amortizable bond premium and the state and local tax consequences 
of holding such Series 2021A Notes. 

Original Issue Discount 

The initial public offering prices of the Series 2021A Notes will not be less than their stated 
principal amount.  Therefore, interest on the Series 2021A Notes will not include any accrued original issue 
discount. 

Other Tax Matters 

In addition to the matters addressed above, prospective purchasers of the Series 2021A Notes 
should be aware that the ownership of tax-exempt obligations may result in collateral Federal income tax 
consequences to certain taxpayers, including without limitation financial institutions, property and casualty 
insurance companies, S corporations, foreign corporations subject to the branch profits tax, recipients of 
Social Security or Railroad Retirement benefits and taxpayers who may be deemed to have incurred or 
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continued indebtedness to purchase or carry tax-exempt obligations.  Prospective purchasers of the Series 
2021A Notes should consult their tax advisors as to the applicability and impact of such consequences. 

Prospective purchasers of the Series 2021A Notes should consult their own tax advisors as to the 
status of interest on the Series 2021A Notes under the tax laws of any state other than the Commonwealth. 

The Internal Revenue Service (the “Service”) has a program to audit state and local government 
obligations to determine, as applicable, whether the interest thereon is includible in gross income for federal 
income tax purposes.  If the Service does audit the Series 2021A Notes, under current Service procedures, 
the Service will treat the Commission as the taxpayer and the owners of the Series 2021A Notes will have 
only limited rights, if any, to participate. 

The Bond Opinion represents Bond Counsel’s legal judgment based in part upon the representations 
and covenants referenced therein and its review of existing law, but are not a guarantee of results or binding 
on the Service or the courts.  Bond Counsel assumes no duty to update or supplement its opinion to reflect 
any facts or circumstances that may come to Bond Counsel’s attention after the date of its opinion or to 
reflect any changes in law or the interpretation thereof that may occur or become effective after such date. 

Future Events and Legislative and Regulatory Actions 

There are many events that could affect the value and liquidity or marketability of the Series 2021A 
Notes after their issuance, including but not limited to public knowledge of an audit of the Series 2021A 
Notes by the Service, a general change in interest rates for comparable securities, a change in federal or 
state income tax rates, legislative or regulatory proposals affecting state and local government securities 
and changes in judicial interpretation of existing law.  Legislation affecting tax-exempt obligations is 
regularly considered by the U.S. Congress and various state legislatures.  Such legislation may effect 
changes in federal or state income tax rates and the application of federal or state income tax laws (including 
the substitution of another type of tax), or may repeal or reduce the benefit of the excludability of interest 
on the tax-exempt obligations from gross income for federal or state income tax purposes.  For example, 
the tax reform act that was enacted by the U.S. Congress in December, 2017, and signed into law by the 
President on December 22, 2017, and effective after December 31, 2017, changed both corporate and 
individual tax rates and eliminated tax-exempt advance refunding bonds.  The U.S.  Treasury Department 
and the IRS are continuously drafting regulations to interpret and apply the provisions of the Tax Code and 
court proceedings may be filed the outcome of which could modify the federal or state tax treatment of tax-
exempt obligations.  There can be no assurance that legislation proposed or enacted after the date of issue 
of the Series 2021A Notes, regulatory interpretation of the Tax Code or actions by a court involving either 
the Series 2021A Notes or other tax-exempt obligations will not have an adverse effect on the Series 2021A 
Notes’ federal or state tax status, marketability or market price or on the economic value of the tax-exempt 
status of the interest on the Series 2021A Notes.  Neither the Bond Opinion nor this Official Statement 
purports to address the likelihood or effect of any such future events or legislative and regulatory actions, 
and purchasers of the Series 2021A Notes should seek advice concerning such matters as they deem prudent 
in connection with their purchase of Series 2021A Notes. 

LITIGATION 

There is no litigation of any kind now pending or, to the best of its information, knowledge and 
belief, threatened against the Commission to restrain or enjoin the issuance or delivery of the Series 2021A 
Notes or the collection and application of HRTAC Revenues under the Master Indenture, or in any manner 
contesting or affecting the validity of the Series 2021A Notes, any proceeding of HRTAC taken with respect 
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to their issuance, authentication or sale, or any appropriation of funds to pay debt service on the Series 
2021A Notes. 

RATINGS 

Moody’s Investor Service (“Moody’s”) and S&P Global Ratings (“S&P”)  have given the Series 
2021A Notes the ratings of “__” and “__,” respectively.  The Commission requested that the Series 2021A 
Notes be rated and furnished certain information to Moody’s and S&P, including certain information that 
may not be included in this Official Statement. 

Reference should be made to the individual rating agency for a more complete description of the 
meaning of the rating assigned by such rating agency.  These ratings are not a recommendation to buy, sell 
or hold the Series 2021A Notes.  The ratings are subject to review and change or withdrawal at any time if, 
in the judgment of the respective rating agency, circumstances so warrant.  There is no assurance that any 
such ratings will continue for any period of time or that any such rating will not be revised or withdrawn.  
A downward revision or withdrawal of a rating may have an adverse effect on the market price of the Series 
2021A Notes. 

FINANCIAL ADVISOR 

The Commission has retained PFM Financial Advisors LLC, Orlando, Florida, as financial advisor 
(the “Financial Advisor”) in connection with the issuance of the Series 2021A Notes.  Although the 
Financial Advisor assisted in the review of this Official Statement, the Financial Advisor is not obligated 
to undertake, and has not undertaken to make, an independent verification or to assume responsibility for 
the accuracy, completeness, or fairness of the information contained in this Official Statement.  The 
Financial Advisor is a financial advisory, investment management and consulting organization and is not 
engaged in the business of underwriting municipal securities. 

RELATIONSHIP OF PARTIES 

Kaufman & Canoles, a Professional Corporation, Richmond, Virginia, Bond Counsel, from time to 
time represents one or more of the Underwriters or the Trustee in matters unrelated to the Series 2021A 
Notes or one or more of the Member Localities in matters unrelated to HRTAC.  Butler Snow LLP, counsel 
to the Underwriters, from time to time represents the Trustee in transactions unrelated to the Series 2021A 
Notes or one or more of the Member Localities in matters unrelated to HRTAC. 

UNDERWRITING 

The Series 2021A Notes are being purchased by the Underwriters pursuant to a Bond Purchase 
Agreement (the “Bond Purchase Agreement”) between HRTAC and ______________, as representative of 
the Underwriters.  The Bond Purchase Agreement sets forth the obligation of the Underwriters to purchase 
the Series 2021A Notes at an aggregate purchase price of $_____ (representing the sum of the $_____ par 
amount of the Series 2021A Notes, [plus] [less] original issue [premium] [discount] of $_____, less an 
underwriting discount of $_____ on such Series 2021A Notes) and is subject to certain terms and 
conditions, including the approval of certain legal matters by counsel.  The Bond Purchase Agreement 
provides that the Underwriters will purchase all of the Series 2021A Notes if any are purchased.  The 
Underwriters may offer and sell the Series 2021A Notes to certain dealers (including dealers depositing the 
Series 2021A Notes into investment trusts) and others at prices different from the public offering prices 
stated on the cover page of this Official Statement.  The public offering prices may be changed from time 
to time at the discretion of the Underwriters. 
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The Underwriters and their respective affiliates are full service financial institutions engaged in 
various activities, which may include sales and trading, commercial and investment banking, advisory, 
investment management, investment research, principal investment, hedging, market making, brokerage 
and other financial and non-financial activities and services.  In the course of their various business 
activities, the Underwriters and their respective affiliates, officers, directors and employees may purchase, 
sell or hold a broad array of investments and actively traded securities, derivatives, loans, commodities, 
currencies, credit default swaps and other financial instruments for their own account and for the accounts 
of their customers, and such investment and trading activities may involve or relate to assets, securities 
and/or instruments of the Commission (directly, as collateral securing other obligations or otherwise) and/or 
persons and entities with relationships with the Commission.  The Underwriters and their respective 
affiliates may also communicate independent investment recommendations, market color or trading ideas 
and/or publish or express independent research views in respect of such assets, securities or instruments 
and may at any time hold, or recommend to clients that they should acquire, long and/or short positions in 
such assets, securities and instruments. 

[add underwriter specific paragraphs] 

CONTINUING DISCLOSURE 

To assist the underwriters in complying with the provisions of Securities and Exchange 
Commission Rule 15c2-12, as amended (the “Rule”), promulgated by the Securities and Exchange 
Commission, HRTAC will execute a Continuing Disclosure Undertaking (the “Disclosure Undertaking”) 
at closing pursuant to which the Commission will agree to provide certain annual financial information and 
material event notices required by the Rule.  Such information will be filed through the Electronic 
Municipal Market Access System (“EMMA”) maintained by the Municipal Securities Rulemaking Board 
and may be accessed through the Internet at emma.mrsb.org.  As described in Appendix C, the Disclosure 
Undertaking requires the Commission to provide only limited information at specific times, and the 
information provided may not be all the information necessary to value the Series 2021A Notes at any 
particular time.  The Commission may from time to time disclose certain information and data in addition 
to that required by the Disclosure Undertaking.  If the Commission chooses to provide any additional 
information, the Commission will have no obligation to continue to update such information or to include 
it in any future disclosure filing. 

[Identify any noncompliance in past five years] 

Failure by the Commission to comply with the Disclosure Undertaking is not an event of default 
under the Series 2021A Notes or the Master Indenture.  The sole remedy for a default under the Disclosure 
Undertaking is to bring an action for specific performance of the Commission’s covenants thereunder, and 
no assurance can be provided as to the outcome of any such proceeding. 

APPROVAL OF PRELIMINARY OFFICIAL STATEMENT 

Any statements in this Official Statement involving matters of opinion or estimates, whether or not 
expressly so stated, are intended as such and not representations of fact.  No representation is made that any 
of the estimates will be realized.  Neither this Official Statement nor any statement which may have been 
made verbally or in writing is to be construed as a contract with the holder of the Series 2021A Notes. 

The attached Appendices are an integral part of this Official Statement and must be read together 
with the balance of this Preliminary Official Statement. 
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The distribution of this Preliminary Official Statement has been duly authorized by the 
Commission.  For purposes of compliance with the Rule, this Preliminary Official Statement constitutes an 
official statement of the Commission that has been deemed final by the Commission as of its date except 
for the omission of certain pricing and other information as permitted by the Rule. 

HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION 
 

By:__________________________________ 
Chair 
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DEFINITIONS AND SUMMARIES OF THE MASTER INDENTURE 
AND THE 2021A SERIES SUPPLEMENT 

 

Set forth below are definitions of certain terms contained in the Master Indenture or the 2021A Series 
Supplement, followed by summaries of certain provisions of the Master Indenture and the 2021A Series Supplement.  
The descriptions do not purport to be comprehensive or definitive and are qualified in their entirety by reference to 
the Master Indenture and the 2021A Series Supplement, copies of which can be obtained from HRTAC or the Trustee.  
The headings below have been added for ease of reference only. 

DEFINITIONS OF CERTAIN TERMS 

In addition to the terms previously defined in this Official Statement, the following words used in this 
Appendix A will have the following meanings unless a different meaning clearly appears from the context: 

 
“2021A Notes” means the Series of Senior Bonds authorized to be issued under the 2021A Series 

Supplement. 

“2021A Bond Debt Service Fund” means the Bond Debt Service Fund Related to the Series 2021A Notes 
established pursuant to the Master Indenture and the 2021A Series Supplement. 

“2021A Cost of Issuance Fund” means the Cost of Issuance Fund Related to the Series 2021A Notes 
established pursuant to the Master Indenture and the 2021A Series Supplement. 

“2021A Project Fund” means the Project Fund Related to the Series 2021A Notes established pursuant to 
the Master Indenture and the 2021A Series Supplement. 

“2021A Rebate Fund” means the Rebate Fund Related to the Series 2021A Notes established pursuant to 
the Master Indenture and the 2021A Series Supplement. 

“2021A Series Supplement or Sixth Series Supplement” means the Sixth Supplemental Indenture of Trust 
dated as of _________ 1, 2021, between HRTAC and the Trustee, being a Series Supplement with respect to the Series 
2021A Notes pursuant to the provisions of the Master Indenture. 

“2021A Tax Regulatory Agreement” means the Tax Certificate and Regulatory Agreement made by 
HRTAC for the benefit of the Trustee and the Owners of the Series 2021A Notes. 

“Account” means any account established in a Fund with respect to a Related Series of Bonds or otherwise 
pursuant to the terms of the Master Indenture or any Supplemental Indenture. 

“Accreted Amount” means with respect to Capital Appreciation Bonds of any Series, the amount set forth 
in the Related Series Supplement as the amount representing the initial public offering price plus the accreted and 
compounded interest on such Bonds as of any point in time. 

“Agency Obligations” means senior debt obligations of U.S.  government-sponsored agencies, corporations, 
and enterprises that are not backed by the full faith and credit of the U.S.  government, including, but not limited to, 
Federal Home Loan Mortgage Corporation debt obligations, Farm Credit System consolidated system wide bonds and 
notes, Federal Home Loan Banks consolidated debt obligations, Federal National Mortgage Association debt 
obligations, Student Loan Marketing Association debt obligations, Tennessee Valley Authority debt obligations, 
Resolution Funding Corporation debt obligations (including principal and interest strips), and U.S.  Agency for 
International Development guaranteed notes (including stripped securities). 

“Amortization Requirement” as applied to any Term Bonds of any maturity for any Bond Year, means the 
principal amount or amounts fixed by, or computed in accordance with the terms of, the Related Series Supplement 
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for the retirement of such Term Bonds by mandatory purchase or redemption on the Principal Payment Date or Dates 
established by such Related Series Supplement. 

“Annual Budget” means the administrative and operating expense budget of HRTAC for any Fiscal Year 
as adopted by HRTAC in accordance with the HRTAC Act, as such budget may be amended from time to time 
throughout such Fiscal Year. 

“Assumed Debt Service” means for any Fiscal Year the aggregate amount of principal and interest that 
would be payable on all Bonds if each Excluded Principal Payment were amortized on a substantially level debt 
service basis or other amortization schedule provided by HRTAC for a period commencing on the date of calculation 
of such Assumed Debt Service and ending on the earlier of (i) the date specified by HRTAC or (ii) 30 years from the 
date of calculation, such Assumed Debt Service to be calculated on a level debt service basis or other amortization 
schedule provided by HRTAC, based on a fixed interest rate equal to the rate at which HRTAC could borrow for such 
period, as expressed in an Officer’s Certificate (which shall be based upon the opinion of HRTAC’s financial advisor 
or of a third party consultant reasonably acceptable to the Trustee). 

“Bankruptcy Law” means Title 11 of the United States Code, as it is amended from time to time and any 
successor to or replacement of such Title and any other applicable federal or state bankruptcy, insolvency or other 
similar law. 

“Bond” or “Bonds” means any or all of the bonds that HRTAC may issue under the Virginia Code and 
pursuant to Article V of the Master Indenture, including any Senior Bonds, any Intermediate Lien Obligations, or any 
Subordinate Obligations. 

“Bond Counsel” means (i) Kaufman & Canoles, a Professional Corporation, or (ii) other counsel selected 
by HRTAC which is nationally recognized as experienced in matters relating to obligations issued or incurred by 
states and their political subdivisions. 

“Bond Credit Facility” means a line of credit, letter of credit, standby bond purchase agreement, municipal 
bond insurance or similar credit enhancement or liquidity facility established to provide credit or liquidity support for 
all or any portion of a Series of Bonds as provided in the Related Series Supplement. 

“Bond Credit Provider” means, as to all or any portion of a Series of Bonds, the Person providing a Bond 
Credit Facility, as designated in the Related Series Supplement in respect of such Series of Bonds. 

“Bond Year” means each twelve month period beginning on July 1 and ending on June 30, or such other 
twelve-month period as may be selected by the Commission and approved by Bond Counsel with respect to any Series 
of Bonds. 

“Business Day” means any day on which commercial banking institutions generally are open for business 
in New York and the Commonwealth. 

“Capital Appreciation Bonds” means a Series of Bonds the interest on which is compounded and 
accumulated at the rates and on the dates set forth in the Related Series Supplement and is payable upon redemption 
or on the maturity date of such Series of Bonds. 

“Commonwealth” means the Commonwealth of Virginia. 

“Convertible Capital Appreciation Bonds” means a Series of Capital Appreciation Bonds having a 
conversion date after which such Bonds become Current Interest Bonds. 

“Cost of Issuance Fund” means the Cost of Issuance Fund established with respect to a Series of Bonds as 
provided in the Master Indenture. 
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“Current Interest Bonds” means a Series of Bonds the interest on which is payable currently on the Interest 
Payment Dates provided therefor in the Related Series Supplement. 

“Custodian” means a bank or trust company that is (i) organized and existing under the laws of the United 
States or any of its states and (ii) selected by HRTAC and reasonably acceptable to the Trustee. 

“Debt Service Fund” means a Senior Debt Service Fund, an Intermediate Lien Debt Service Fund, and/or a 
Subordinate Debt Service Fund established with respect to any Series of Bonds issued under the Master Indenture. 

“Debt Service Reserve Fund” means, as the context requires, a Senior Debt Service Reserve Fund, an 
Intermediate Lien Debt Service Reserve Fund, and/or a Subordinate Debt Service Reserve Fund established with 
respect to any Series of Bonds issued under the Master Indenture. 

“Defeasance Obligations” means noncallable (i) Agency Obligations, (ii) Government Obligations, (iii) 
Government Certificates, (iv) Defeased Municipal Obligations, and (v) Defeased Municipal Obligation Certificates. 

“Defeased Municipal Obligation Certificates” means evidence of ownership of a proportionate interest in 
specified Defeased Municipal Obligations, which Defeased Municipal Obligations are held by a Custodian. 

“Defeased Municipal Obligations” means obligations of the Commonwealth or any county, city, town, 
district, authority, agency, political subdivision or other public body of the Commonwealth that are rated in the highest 
rating category by any Rating Agency and provision for the payment of the principal of and redemption premium, if 
any, and interest on which has been made by the deposit with a trustee or escrow agent of Government Obligations or 
Government Certificates, the maturing principal of and interest on which, when due and payable, will along with any 
cash held by the trustee or escrow agent provide sufficient money to pay the principal of and redemption premium, if 
any, and interest on such obligations. 

“DSRF Credit Facility” means a letter of credit, surety bond or similar credit enhancement facility acquired 
by HRTAC, from a financial institution (including, without limitation, any bank, trust company, insurance company, 
or broker-dealer) with a long term credit rating at the time of issuance of such facility in the third highest rating 
category or higher by any Rating Agency, to substitute for cash or investments required to be held in a Debt Service 
Reserve Fund for any Series of Bonds pursuant to the Related Series Supplement. 

“DSRF Credit Provider” means the financial institution providing, and qualified under the definition of, a 
DSRF Credit Facility. 

“Escrow Fund” means an escrow fund relating to a Series of Refunding Bonds that may be established 
pursuant to the Related Series Supplement and the Master Indenture. 

“Event of Default” means any of the events enumerated in the subsection “Events of Default and Remedies 
Upon Default” below. 

“Excess Revenues” means, following the occurrence of a Revenue Sharing Trigger Event and until such time 
as the Revenue Sharing Trigger Event ends, an amount in each month equal to 50% of the Pledged Revenues remaining 
after the transfers described in clauses “FIRST” through “TENTH” in Section 8.1(b) “FLOW OF FUNDS” have 
occurred. 

“Excluded Interest Payment” means each payment of interest on obligations that HRTAC has specified in 
a Related Series Supplement or in an Officer’s Certificate to be payable from or secured by funds or revenues that do 
not constitute HRTAC Revenues, which may include, without limitation, (i) Toll Revenues, (ii) any grants from the 
Commonwealth or federal government, or any agency or instrumentality thereof, that have not been designated as 
HRTAC Revenues, or (iii) any other funds that have not been designated as HRTAC Revenues. 

“Excluded Principal Payment” means each payment of Principal on obligations that HRTAC has specified 
in a Related Series Supplement or in an Officer’s Certificate to be payable from or secured by funds or revenues that 
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do not constitute HRTAC Revenues, which may include, without limitation, (i) Toll Revenues, (ii) any grants from 
the Commonwealth or federal government, or any agency or instrumentality thereof, that have not been designated as 
HRTAC Revenues, (iii) any proceeds of anticipated future borrowings, or (iv) any other funds that have not been 
designated as HRTAC Revenues. 

“Fiscal Year” means the twelve-month period commencing on July 1 of one year and ending on June 30 of 
the following year. 

“Fund” means any fund established pursuant to the terms of the Master Indenture or any Supplemental 
Indenture. 

“GAAP” means generally accepted accounting principles, existing from time to time, as applicable to state 
and local governmental units. 

“General Fund” means the General Fund established pursuant to the Master Indenture. 

“Government Certificates” means certificates representing an ownership interest in United States Treasury 
bond principal at maturity or interest coupons for accrued periods, which bonds or coupons are held in the capacity of 
custodian by a Custodian that is independent of the seller of such certificates. 

“Government Obligations” means direct obligations of, or obligations the payment of the principal of and 
interest on which is guaranteed by, the United States of America. 

“Hedge Agreement” means, without limitation, (i) any contract known as or referred to or which performs 
the function of an interest rate swap agreement, currency swap agreement, forward payment conversion agreement, 
or futures contract; (ii) any contract providing for payments based on levels of, or changes or differences in, interest 
rates, currency exchange rates, or stock or other indices; (iii) any contract to exchange cash flows or payments or 
series of payments; (iv) any type of contract called, or designed to perform the function of, interest rate floors, collars, 
or caps, options, puts, or calls, to hedge or minimize any type of financial risk, including, without limitation, payment, 
currency, rate, or other financial risk; and (v) any other type of contract or arrangement that HRTAC determines is to 
be used, or is intended to be used, to manage or reduce the cost of any Bonds, to convert any element of any Bonds 
from one form to another, to maximize or increase investment return, to minimize investment return risk, or to protect 
against any type of financial risk or uncertainty. 

“Hedge Payments” means amounts payable by HRTAC pursuant to any Hedge Agreement, other than 
termination payments, fees, expenses, and indemnity payments. 

“Hedge Period” means the period during which a Hedge Agreement is in effect and has not been terminated. 

“Hedge Receipts” means amounts payable by any Swap Provider pursuant to a related Hedge Agreement, 
other than termination payments, fees, expenses, and indemnity payments. 
 

[“Hedging Termination Obligations” means the aggregate amount payable to the Hedging Banks (as 
defined in the 2019 TIFIA Loan Agreement) by HRTAC upon the early termination of all or a portion of the Hedging 
Agreements (as defined in the 2019 TIFIA Loan Agreement), net of all amounts payable to HRTAC by such Hedging 
Banks upon the early unwind of all or a portion of such Hedging Agreements.  For the avoidance of doubt, all 
calculations of such amounts payable under the Hedging Agreements shall be made in accordance with the terms of 
the applicable Hedging Agreements.] 
 

“HRTAC” or “Commission” means the Hampton Roads Transportation Accountability Commission, a 
body politic and a political subdivision of the Commonwealth. 

“HRTAC Act” means Chapter 26, Title 33.2 of the Virginia Code, as the same may be amended from time 
to time, and any successor statutes. 
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“HRTAC Representative” means (i) the Chair or Vice Chair of HRTAC, and (ii) any other commissioner, 
officer or employee of HRTAC authorized by resolution of HRTAC to perform the act or sign the document in 
question. 

“HRTAC Revenues” means, in any period, (i) all of the HRTF Revenues received by HRTAC during such 
period, (ii) all earnings from the investment of moneys held in any Fund or Account that is pledged to the payment of 
any Bonds issued under the Master Indenture (other than any Rebate Fund or any Fund or Account that is established 
to hold the proceeds of a drawing on a Bond Credit Facility), and (iii) any and all other revenues available under the 
HRTAC Act that have been designated as HRTAC Revenues pursuant to a Supplemental Indenture, but shall not 
include Toll Revenues. 

“HRTF” means the Hampton Roads Transportation Fund established pursuant to Section 33.2-2600 of the 
HRTAC Act. 

“HRTF Revenues” means the revenues dedicated to the HRTF from the additional sales and use tax 
revenues described in Section 58.1-638.H.2 of the Virginia Code and the additional wholesale motor vehicle fuels 
sales tax revenues described in Section 58.1-2295.A.2 of the Virginia Code, together with any other funds that may 
be hereafter appropriated to the HRTF. 

“Initial Resolution” means the resolution numbered 2016-08 and entitled “Resolution Authorizing Hampton 
Roads Transportation Fund Revenue Bonds,” adopted by HRTAC on June 16, 2016, as supplemented by the resolution 
numbered 2017-08 adopted by HRTAC on December 14, 2017. 

“Interest Payment Date” means any January 1 or July 1, as the case may be, or such other date or dates 
provided with respect to any Bond as may be designated in a Related Series Supplement. 

“Interest Requirement” for any Interest Payment Date, as applied to all of the Current Interest Bonds or a 
portion thereof, means the total of the interest regularly scheduled to become due on such Bonds on such Interest 
Payment Date, subject to Section 5.4 (Modification of Certain Definitions) of the Master Indenture.  Interest expense 
shall be excluded from the definition of Interest Requirement to the extent that (i) they constitute Excluded Interest 
Payments, or (ii) proceeds of any Bonds or other funds (including, without limitation, applicable Debt Service Funds 
and Debt Service Reserve Funds) are held by the Trustee, or are reasonably expected to be obtained from investment 
earnings thereon, to pay such interest.  Unless HRTAC shall otherwise provide in a Supplemental Indenture, interest 
expense on Bond Credit Facilities drawn upon to purchase but not to retire Bonds, to the extent such interest exceeds 
the interest otherwise payable on such Bonds, shall not be included in the determination of an Interest Requirement. 

“Intermediate Lien Debt Service Fund” means a Debt Service Fund established with respect to a Series of 
Intermediate Lien Obligations pursuant to the Master Indenture. 

“Intermediate Lien Debt Service Reserve Fund” means a Debt Service Reserve Fund established with 
respect to one or more Series of Intermediate Lien Obligations pursuant to the Master Indenture. 

“Intermediate Lien Debt Service Reserve Requirement” means an amount, required to be maintained in 
an Intermediate Lien Debt Service Reserve Fund established by the Series Supplement for any Intermediate Lien 
Obligations; provided, however, (1) to the extent specified in a Related Series Supplement or in an Officer’s Certificate 
in connection with the issuance of any additional Series of Intermediate Lien Obligations or any calculation of the 
Intermediate Lien Debt Service Reserve Requirement, HRTAC may hold any Intermediate Lien Debt Service Reserve 
Fund collectively with respect to all or multiple Series of Intermediate Lien Obligations; and (2) if any Intermediate 
Lien Debt Service Reserve Fund held collectively with respect to all or multiple Series of Intermediate Lien 
Obligations is determined as of the beginning of any Fiscal Year to be in an amount greater than the amount that would 
be derived by measuring the Intermediate Lien Debt Service Reserve Requirement separately for each Outstanding 
Series of Intermediate Lien Obligations, then such lesser derived amount shall be the Intermediate Lien Debt Service 
Reserve Requirement for such Fiscal Year. 



A-6 

 

“Intermediate Lien Obligations” means any Bonds issued under the Master Indenture and designated as 
being subordinate as to payment and security to the Senior Bonds but senior as to payment and security to the 
Subordinate Obligations. 

“Majority Owners” means the Owners of greater than 50% of the aggregate principal amount of the Senior 
Bonds Outstanding. 

“Master Indenture” means the Master Indenture of Trust dated as of February 1, 2018, between HRTAC 
and the Trustee, as the same may be modified, altered, amended and supplemented in accordance with its terms by 
one or more Series Supplements and other Supplemental Indentures. 

“Member Localities” means, collectively, each county and city located in Planning District 23, established 
pursuant to Chapter 42, Title 15.2, of the Virginia Code, currently consisting of the Counties of Isle of Wight, James 
City, Southampton and York, and the Cities of Chesapeake, Franklin, Hampton, Newport News, Norfolk, Poquoson, 
Portsmouth, Suffolk, Virginia Beach and Williamsburg, and any other localities that may hereafter be added to 
HRTAC by amendment to the Virginia Code. 

“Officer’s Certificate” means a certificate signed by an HRTAC Representative and filed with the Trustee, 
upon which the Trustee may conclusively rely. 

“One Month USD LIBOR Rate” means, on any determination date, the London interbank offered rate as 
administered by ICE Benchmark Administration (or any other Person that takes over the administration of such rate) 
for U.S.  Dollars for a period equal in length to the interest period for calculation, as displayed on pages LIBOR01 or 
LIBOR02 of the Reuters screen that displays such rate (or, in the event such rate does not appear on a Reuters page 
or screen, on any successor or substitute page or screen that displays such rate, or on the appropriate page of such 
other information service that publishes such rate from time to time as selected by HRTAC in its reasonable discretion; 
in each case the “LIBOR Screen Rate”) at approximately 11:00 a.m., London time, two London Banking Days (defined 
below) prior to the commencement of such interest period; provided that if the LIBOR Screen Rate shall be less than 
zero, such rate shall be deemed to be zero for the purposes of the Master Indenture; provided further that if the LIBOR 
Screen Rate shall not be available at such time, or if HRTAC or the Trustee determines that it is unlawful at such time 
to determine interest by reference to the LIBOR Screen Rate, then the “One Month USD LIBOR Rate” shall be 
determined by any comparable alternate method designed to measure interest rates in a similar manner as the original 
One Month USD LIBOR Rate, as selected by HRTAC and expressed in an Officer’s Certificate (which shall be based 
upon the opinion of HRTAC’s financial advisor or of a third party consultant reasonably acceptable to the Trustee).  
Any successor rate or alternate methodology must be an interest-based index, variations in the value of which can 
reasonably be expected to measure contemporaneous variations in the cost of newly borrowed funds in U.S.  dollars.  
In order to account for the relationship of the replacement index to the original One Month USD LIBOR Rate, such 
alternate method will incorporate any spread to any replacement index or rate as is necessary to ensure that the alternate 
method will measure interest rates in a manner similar to the original One Month USD LIBOR Rate; provided further 
that if any rate established pursuant to any of the foregoing clauses is less than zero, such rate shall be deemed to be 
zero for purposes of the Master Indenture.  As used in this definition, “London Banking Day” means any day on 
which commercial banks are open for general business, including dealings in U.S.  dollars and foreign exchange and 
foreign currency, in London, England. 

“Operating Expenses” means any expenditure made or to be made by HRTAC that is properly categorized 
as an “expense” under GAAP, including, without limitation, the administrative expenses of HRTAC, but shall exclude 
expenses related to the payment of debt service on any Bonds, capital expenditures for Projects, or expenses for the 
operation or maintenance of any Project. 

“Operating Fund” means the Operating Fund established pursuant to the Master Indenture, in which there 
is established an Operating Account and an Operating Reserve Account. 

“Operating Reserve Requirement” means an amount not to exceed 110% of the aggregate amount of 
Operating Expense provided for in the Annual Budget in effect as of the applicable measurement date. 
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“Opinion” or “Opinion of Counsel” means a written opinion of any attorney or firm of attorneys, who or 
which may be Bond Counsel or counsel for HRTAC or the Trustee. 

“Optional Tender Bonds” means any Series of Bonds issued under the Master Indenture a feature of which 
is an option on the part of the Owners of such Bonds to tender to HRTAC, or to the Trustee, any Paying Agent or 
other fiduciary for such Owners, or to an agent of any of the foregoing, all or a portion of such Bonds for payment or 
purchase. 

“Outstanding” when used in reference to the Bonds and as of a particular date, means all Bonds issued, 
authenticated and delivered under the Master Indenture except: 

(a) Any Bond canceled or required to be canceled by the Trustee at or before such date; 

(b) Any Bond in lieu of or in substitution for which another Bond shall have been issued, 
authenticated and delivered under the Master Indenture; 

(c) Any Bond deemed paid under Article XII of the Master Indenture except that any such 
Bond shall be considered Outstanding until its maturity or redemption date only for the purpose of actually being paid 
and for purposes of Articles III and IV and Section 6.1 of the Master Indenture (or the corresponding provisions of 
the Related Series Supplement, as the case may be); and 

(d) Any Bond not deemed Outstanding under, but only to the extent provided for in, Section 
15.2 of the Master Indenture. 

“Owner” means the registered owner of any Bond. 

“Paying Agent” means any national banking association, state bank, bank and trust company or trust 
company appointed by HRTAC to fulfill the duties of a “paying agent” for the Bonds or any portion thereof as 
commonly understood in the municipal bond market and meeting the qualifications of, and subject to the obligations 
of, the Trustee in the Master Indenture.  Unless otherwise provided in a Supplemental Indenture, the Trustee shall be 
the Paying Agent. 

“Payment Date” means a date that is an Interest Payment Date or a Principal Payment Date or both. 

“Person” means an individual, a corporation, a limited liability company, a partnership, an association, a 
joint stock company, a trust, any unincorporated organization or a government or political subdivision thereof. 

“Principal” or “principal” means (i) with respect to a Capital Appreciation Bond, the Accreted Amount 
thereof (the difference between the stated amount to be paid at maturity and the Accreted Amount being deemed 
unpaid interest) except when used in connection with the authorization and issuance of Bonds and with the order of 
priority of payments of Bonds after an Event of Default in which case “principal” means the initial public offering 
price of the Capital Appreciation Bond (the difference between the Accreted Amount and the initial public offering 
price being deemed interest) and (ii) with respect to the principal amount of any Current Interest Bond, the principal 
amount of such Bond payable in satisfaction of an Amortization Requirement, if applicable, or at maturity. 

“Principal and Interest Requirements” for any Payment Date or for any period means the sum of the 
Principal Requirements and the Interest Requirements for such date or such period, respectively. 

“Principal Payment Date” means any July 1 upon which the principal amount of any Bond is stated to 
mature or upon which the principal of any Term Bond is subject to redemption in satisfaction of an Amortization 
Requirement, or such other date or dates with respect to any Bond as may be provided by a Related Series Supplement. 

“Principal Requirement” means for any Principal Payment Date, as applied to all Bonds or a portion 
thereof, the total of the principal regularly scheduled to become due on such Principal Payment Date, subject to Section 
5.4 (Modification of Certain Definitions) of the Master Indenture.  Principal payments shall be excluded from the 
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definition of Principal Requirement to the extent that (i) they constitute Excluded Principal Payments, or (ii) proceeds 
of any Bonds or other funds are held by the Trustee to pay such Principal. 

“Project” means any transportation facility or project that HRTAC may finance or refinance pursuant to the 
Virginia Code. 

“Project Fund” means the Project Fund to be established with respect to a Series of Bonds as provided in 
the Master Indenture. 

“Purchase Price” means the purchase price established in any Series Supplement for Optional Tender Bonds 
as the purchase price to be paid for such Bonds upon an optional or mandatory tender of all or a portion of such Bonds. 

“Rating Agency” means, with respect to any Bonds Outstanding, any nationally recognized credit rating 
agency if and for so long as such rating agency, at the request of HRTAC, maintains a rating on such Bonds. 

“Rating Confirmation” means written evidence that no rating that has been requested by HRTAC and is 
then in effect from a Rating Agency with respect to a Series of Bonds will be withdrawn, reduced, or suspended solely 
as a result of an action to be taken under the Master Indenture. 

“Rebate Amount” means the liability of HRTAC under Section 148 of the Tax Code (including any “yield 
reduction payments”) with respect to any Series of Bonds as may be calculated or specified (including with such 
reserves or error margin as HRTAC may deem appropriate) in accordance with a Related Series Supplement, a Related 
Tax Regulatory Agreement, or an Officer’s Certificate. 

“Rebate Fund” means the Rebate Fund to be established with respect to a Series of Bonds as provided in 
the Master Indenture. 

“Refunding Bonds” shall have the meaning set forth in the subsection “Issuance of Bonds” below. 

“Reimbursement Accounts” means any Reimbursement Account that may be established within a Related 
Debt Service Fund by a Related Series Supplement and pursuant to Section 7.2 of the Master Indenture. 

“Reimbursement Obligations” means any reimbursement obligations of HRTAC for principal and interest 
drawings on any Bond Credit Facility or DSRF Credit Facility with respect to which moneys in a Debt Service Fund, 
or Reimbursement Account thereof, are pledged or payable pursuant to the provisions of the Master Indenture or any 
Series Supplement. 

“Related” means (i) when used with respect to any Fund, Account or Series of Bonds, the Fund, Account or 
Series of Bonds so authorized, designated and established by the Master Indenture and the Series Supplement 
authorizing a particular Series of Bonds, (ii) when used with respect to a Series Supplement, Tax Regulatory 
Agreement or other document contemplated hereunder, such document authorizing or related to a particular Series of 
Bonds, or Supplemental Indenture related thereto and (iii) when used with respect to a Bond Credit Facility, DSRF 
Credit Facility or Reimbursement Obligation, the Bond Credit Facility or DSRF Credit Facility securing a particular 
Series of Bonds and the Reimbursement Obligation entered into in connection therewith. 

“Reserve Determination Date” means (i) the tenth day after each Interest Payment Date, or, if such day is 
not a Business Day, on the first Business Day thereafter or (ii) any other date set forth in a Series Supplement or an 
Officer’s Certificate for the valuation of a Debt Service Reserve Fund. 

“Reserve Requirement” means, as the context requires, the Senior Debt Service Reserve Requirement, the 
Intermediate Lien Debt Service Reserve Requirement, and/or the Subordinate Debt Service Reserve Requirement. 

“Revenue Fund” means the Revenue Fund established pursuant to the Master Indenture. 
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“Revenue Sharing Trigger Event” means any date on which Subordinate Obligations issued to the United 
States Department of Transportation, acting by and through the Executive Director of the Build America Bureau, are 
outstanding and HRTAC or the Virginia Department of Transportation, an agency of the Commonwealth of Virginia, 
on behalf of HRTAC, is not actively engaged in the development of capital project programs in the Hampton Roads 
Transportation Planning Organization’s most recently adopted long-range transportation plan. 
 

“Senior Bonds” means any Bonds issued under the Master Indenture with seniority of payment and security 
to the Intermediate Lien Obligations and the Subordinate Obligations. 

“Senior Debt Service Fund” means a Debt Service Fund established with respect to a Series of Senior 
Bonds pursuant to the Master Indenture. 

“Senior Debt Service Reserve Fund” means a Debt Service Reserve Fund established with respect to one 
or more Series of Senior Bonds pursuant to the Master Indenture. 

“Senior Debt Service Reserve Requirement” means an amount, required to be maintained in a Senior Debt 
Service Reserve Fund established by the Series Supplement for any Series of Senior Bonds; provided, however, (1) 
to the extent specified in a Related Series Supplement or in an Officer’s Certificate in connection with the issuance of 
any additional Series of Senior Bonds or any calculation of the Senior Debt Service Reserve Requirement, HRTAC 
may hold any Senior Debt Service Reserve Fund collectively with respect to all or multiple Series of Senior Bonds; 
and (2) if any Senior Debt Service Reserve Fund held collectively with respect to all or multiple Series of Senior 
Bonds is determined as of the beginning of any Fiscal Year to be in an amount greater than the amount that would be 
derived by measuring the Senior Debt Service Reserve Requirement separately for each Outstanding Series of Senior 
Bonds, then such lesser derived amount shall be the Senior Debt Service Reserve Requirement for such Fiscal Year. 

“Serial Bonds” means the Bonds of a Series that are stated to mature in semiannual or annual installments 
as designated in the Related Series Supplement. 

“Series” means all of the Bonds of a particular series issued, authenticated and delivered pursuant to the 
Master Indenture and the Related Series Supplement and identified as such pursuant to such Series Supplement, and 
any Bonds of such Series thereafter authenticated and delivered in lieu of or in substitution for such Bonds pursuant 
to the Master Indenture and such Series Supplement, regardless of variations in priority of payment, lien status, 
maturity, interest rate, sinking fund installments or other provisions. 

“Series Supplement” means a Supplemental Indenture providing for the issuance of a Series of Bonds, as 
such Series Supplement may be modified, altered, amended and supplemented by a Supplemental Indenture in 
accordance with the provisions of the Master Indenture. 

“SIFMA” means the Securities Industry and Financial Markets Association and its successors. 

“SIFMA Swap Index” means, on any determination date, the rate calculated, on the basis of the seven day 
high grade market index comprised of tax exempt variable rate demand obligation reset rates, by Bloomberg (or 
successor organizations) and published or made available by SIFMA or any Person acting in cooperation with or under 
the sponsorship of SIFMA as the SIFMA Municipal Swap Index on such date. 

“Subordinate Debt Service Fund” means a Debt Service Fund established with respect to a Series of 
Subordinate Obligations pursuant to the Master Indenture. 

“Subordinate Debt Service Reserve Fund” means a Debt Service Reserve Fund established with respect 
to one or more Series of Subordinate Obligations pursuant to the Master Indenture. 

“Subordinate Debt Service Reserve Requirement” means an amount, required to be maintained in a 
Subordinate Debt Service Reserve Fund established by the Series Supplement for any Subordinate Obligations; 
provided, however, (1) to the extent specified in a Related Series Supplement or in an Officer’s Certificate in 
connection with the issuance of any additional Series of Subordinate Obligations or any calculation of the Subordinate 
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Debt Service Reserve Requirement, HRTAC may hold any Subordinate Debt Service Reserve Fund collectively with 
respect to all or multiple Series of Subordinate Obligations; and (2) if any Subordinate Debt Service Reserve Fund 
held collectively with respect to all or multiple Series of Subordinate Obligations is determined as of the beginning of 
any Fiscal Year to be in an amount greater than the amount that would be derived by measuring the Subordinate Debt 
Service Reserve Requirement separately for each Outstanding Series of Subordinate Obligations as of such date, then 
such lesser derived amount shall be the Subordinate Debt Service Reserve Requirement for such Fiscal Year. 

“Subordinate Obligations” means any Bonds that are made specifically subordinate as to payment and 
security to the Senior Bonds and the Intermediate Lien Obligations. 

“Supplemental Indenture” means any indenture supplementary to or amendatory of the Master Indenture 
or any Supplemental Indenture or Series Supplement now or hereafter duly executed and delivered in accordance with 
the provisions of the Master Indenture, including a Series Supplement. 

“Swap Provider” means, with respect to a Hedge Agreement, the Person that is identified in such agreement 
as the counterparty to, or contracting party with, HRTAC. 

“Swap Related Bonds” means all or any portion of Bonds with respect to which HRTAC has entered into a 
Hedge Agreement identified as relating to such Bonds, whether or not such Hedge Agreement constitutes a “qualified 
hedge” under the Tax Code. 

“Tax Code” means the Internal Revenue Code of 1986, as amended, as in effect upon the issuance of and 
thereafter applicable to any Series of Bonds and the regulations of the U.S.  Department of the Treasury promulgated 
thereunder as in effect upon the issuance of and thereafter applicable to any Series of Bonds. 

“Tax Regulatory Agreement” means, with respect to any Series of Bonds, the Tax Certificate and 
Regulatory Agreement, dated the date of the issuance of such Series of Bonds, entered into by HRTAC for the benefit 
of the Owners of the Bonds of such Series, as the same may be modified, altered, amended or supplemented pursuant 
to its terms. 

“Term Bonds” means all or some of the Bonds of a Series, other than Serial Bonds, that shall be stated to 
mature on one or more dates and that are so designated in the Related Series Supplement. 

“TIFIA Revenue Sharing Account” means the account by that name established in the Subordinate Debt 
Service Fund with respect to the 2019 TIFIA Loan and any Additional TIFIA Loans (as defined in the 2019 TIFIA 
Loan Agreement) of HRTAC secured by HRTAC Revenues as provided in Section 5.1(b) of the Second Series 
Supplement. 

 
“Toll Revenues” means revenues received from tolls established for the use of any transportation facility 

located in one or more of the Member Localities. 

“Trustee” means Wilmington Trust, National Association, and its successors serving in the same capacity 
under the Master Indenture. 

“Variable Rate Bonds” means any Series of Bonds the interest rate on which is not established, at the time 
such Bonds are issued, at a single numerical rate for the entire term of such Bonds. 

“Verification Agent” means (i) a firm of nationally-recognized independent certified public accountants or 
(ii) any other qualified firm acceptable to HRTAC and the Trustee. 

“Virginia Code” means the Code of Virginia of 1950, as amended. 
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THE MASTER INDENTURE 
Establishment of Trust 

Security for Bonds.  In order to provide for the payment of the principal of and the premium, if any, and 
interest on the Bonds issued hereunder, and to secure the performance of all of the obligations of HRTAC with respect 
to the Bonds, this Master Indenture and the Series Supplements, subject to the terms hereof and thereof, HRTAC 
pledges and grants to the Trustee:  

(a) All of the HRTAC Revenues; and 

(b) The Revenue Fund; and 

(c) All other property of any kind mortgaged, pledged or hypothecated to provide for the 
payment of or to secure the Bonds by HRTAC or by anyone on its behalf and with its written consent at any time as 
and for additional security under this Master Indenture and the Series Supplements in favor of the Trustee, which is 
authorized to receive all such property at any time and to hold and apply it subject to the terms of this Master Indenture 
and the Series Supplements. 

In order to provide for the payment of the principal of and the premium, if any, and interest on each Series of Bonds 
issued hereunder, and to secure the performance of all of the obligations of HRTAC with respect to such Series, the 
Master Indenture, and the Related Series Supplement, subject to the terms thereof, HRTAC pledges and grants to the 
Trustee with respect to such Series (and to such Series only) the money and investments held in the Related Project 
Fund (if any), Related Debt Service Fund, and Related Debt Service Reserve Fund (if any). 

Bond Credit Facility.  Any Bond Credit Facility that is given to secure some, but not all, of the Bonds, 
together with money drawn or paid under it, will be held by the Trustee solely as security for such Bonds of the Series 
to which such Bond Credit Facility is Related.  Neither such Bond Credit Facility nor any money drawn or paid under 
it will secure the payment of any other Series of the Bonds.  The status of the Bond Credit Facility as a Senior Bond, 
an Intermediate Lien Obligation, a Subordinate Obligation or otherwise will be provided for in the Related Series 
Supplement. 

Issuance of Bonds 

 In General.  HRTAC may issue Bonds, subject to the terms and conditions contained in the Master Indenture, 
for any purpose permitted to be financed from the proceeds of Bonds under the HRTAC Act or other law, including 
without limitation the construction and acquisition of any Project and the refunding of any Bonds previously issued 
and Outstanding.  Such Bonds may be issued in any form permitted by law, including, but not limited to, Current 
Interest Bonds, Variable Rate Bonds, Capital Appreciation Bonds, Optional Tender Bonds, Serial Bonds or Term 
Bonds or any combination thereof. 

 HRTAC shall not issue or incur any Bonds that will be secured by a pledge of revenues, money or property 
pledged by the Master Indenture to the payment of any Series of Bonds, except for Senior Bonds, Intermediate Lien 
Obligations and Subordinate Obligations. 

 Subject to the restrictions described in the previous paragraph, HRTAC reserves the right in its sole discretion 
and without the consent of the Trustee or any Owner of any Bond to issue from time to time Bonds for any lawful 
purpose authorized by the HRTAC Act. 

 Parity of Bonds.  The Master Indenture constitutes a continuing irrevocable pledge of the HRTAC Revenues  
and other revenues, money and property of HRTAC pledged as described in the subsection “Establishment of Trust” 
above to secure payment of the principal of and premium, if any, and interest on all Bonds which may, from time to 
time, be executed, authenticated and delivered under the Master Indenture.  Except as otherwise described herein, all 
Bonds shall in all respects be equally and ratably secured under the Master Indenture without preference, priority or 
distinction on account of the time of their authentication, delivery or maturity, so that all such Bonds at any time 
outstanding under the Master Indenture will have the same right, lien and preference under the Master Indenture with 
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respect to the pledge described in the subsection “Establishment of Trust” above with like effect as if they had all been 
executed, authenticated and delivered simultaneously.  Nothing in the  Master Indenture will be construed, however, 
as (i) requiring that any Bonds bear interest at the same rate or in the same manner as any other Bonds, have the same 
or an earlier or later maturity, have the same Principal or Interest Payment Dates as other Bonds, be subject to 
mandatory or optional redemption before maturity on the same basis as any other Bonds, or precluding the creation 
of separate reserve funds or obtaining separate surety bonds, insurance policies or other Bond Credit Facilities or 
DSRF Credit Facilities for any Series of Bonds or portions thereof, (ii) prohibiting HRTAC from entering into 
financial arrangements, including any Bond Credit Facility or DSRF Credit Facility, designed to assure that funds will 
be available for the payment of certain Bonds at their maturity or tender for purchase, or (iii) prohibiting HRTAC 
from pledging funds or assets of HRTAC other than those pledged under the Master Indenture or any Supplemental 
Indenture for the benefit of any Bonds.  Intermediate Lien Obligations shall in all respects be junior and subordinate 
to the Senior Bonds, but senior to the Subordinate Obligations.  Subordinate Obligations shall in all respects be junior 
and subordinate to the Senior Bonds and the Intermediate Lien Obligations. 

 Conditions to the Issuance of Additional Series of Bonds.  Before the issuance and authentication of any 
Series of Bonds by the Trustee, HRTAC shall deliver or cause to be delivered to the Trustee: 

(a) In the case of the initial Series of Bonds issued under the Master Indenture only: 

(1) An original executed counterpart of the Master Indenture; 

(2) A certified copy of the Initial Resolution, which authorized the execution and 
delivery of the Master Indenture; and 

(3) An Opinion or Opinions of Counsel, subject to customary exceptions and 
qualifications, to the effect that the Master Indenture has been duly authorized, executed and delivered by HRTAC; 

(b) An original executed counterpart of the Related Series Supplement which may include 
provisions (i) authorizing the issuance, fixing the principal amount and setting forth the details of the Bonds of the 
Series then to be issued, the interest rate or rates and the manner in which the Bonds are to bear interest, the Principal 
and Interest Payment Dates of the Bonds, the purposes for which the Bonds are being issued, the date and the manner 
of numbering the Bonds, the series designation, the denominations, the maturity dates and amounts, the Amortization 
Requirements or the manner for determining such Amortization Requirements, and any other provisions for 
redemption before maturity; (ii) for Bond Credit Facilities for the Series and for the Funds to be established with 
respect to the Series of Bonds as required or authorized under the Master Indenture; (iii) for the application of the 
proceeds of the Bonds of the Series; (iv) any term or condition necessary or expedient for the issuance of Bonds 
constituting Variable Rate Bonds or Optional Tender Bonds, including without limitation, tender and remarketing 
provisions, liquidity facility provisions and provisions for establishing the variable rate and changing interest rate 
modes; (v) for the amount, if any, to be deposited into the Related Debt Service Reserve Fund to cause the amount 
held therein to equal the applicable Reserve Requirement; and (vi) for such other matters as HRTAC may deem 
appropriate; 

(c) A certified copy of each resolution adopted by HRTAC authorizing the execution and 
delivery of the Related Series Supplement, any Related Bond Credit Facility and any Related Reimbursement 
Obligation and the issuance, sale, execution and delivery of the Series of Bonds then to be issued; 

(d) Original executed counterparts of the Related Tax Regulatory Agreement, any Related 
Bond Credit Facility and any Related Reimbursement Obligation; 

(e) Except for the initial Series of Bonds to be issued under the Master Indenture and for any 
Series of Refunding Bonds, an Officer’s Certificate (subject to the requirements of Section 5.4 (Modification of 
Certain Definitions) of the Master Indenture, as applicable) to the effect that during any twelve consecutive months 
of the eighteen months preceding the issuance of the Series of Bonds to be issued the HRTAC Revenues were not less 
than 2.00 times the maximum annual Principal and Interest Requirements during the current or any future Fiscal Year 
on the Senior Bonds Outstanding plus the Series of Senior Bonds to be issued; and to the extent that the Series of 
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Bonds to be issued consists of or includes Intermediate Lien Obligations or Subordinate Obligations, HRTAC shall 
also provide in such Officer’s Certificate evidence of compliance with any minimum ratio of HRTAC Revenues to 
Principal and Interest Requirements on Intermediate Lien Obligations and/or Subordinate Obligations as may be 
established by any Series Supplement; 

(f) If the Bonds of the Series then to be issued are to be issued to refund Bonds issued and 
outstanding under the Master Indenture (“Refunding Bonds”) evidence satisfactory to the Trustee that (i) the refunding 
produces present value debt service savings, and (ii) HRTAC has made provision for the payment or redemption of 
all of the Bonds to be refunded as required by the Master Indenture and the Related Series Supplement and for the 
payment of the estimated expenses of HRTAC and the Trustee incident to the refunding, including, if applicable, the 
fees of the Verification Agent and the escrow agent for the Related Escrow Fund; 

(g) An Opinion of Bond Counsel to the effect that (i) the Bonds of the Series then to be issued 
have been duly authorized, (ii) all conditions precedent to the issuance of such Bonds have been fulfilled, (iii) the 
Related Series Supplement has been duly authorized, executed and delivered by HRTAC and complies in all respects 
with the requirements of the Master Indenture and (iv) Bonds are valid and legally binding limited obligations of 
HRTAC and are secured by the Master Indenture and the Related Series Supplement to the extent provided herein and 
therein; 

(h) An Officer’s Certificate, dated the date of delivery of the Bonds of the Series then to be 
issued, to the effect that to the best of the knowledge of the signatory, upon and immediately following such delivery, 
no Event of Default under the Master Indenture or any Series Supplement with respect to any Series of Bonds 
Outstanding will have occurred and be continuing; 

(i) A written order and authorization to the Trustee on behalf of HRTAC, signed by an 
HRTAC Representative, to authenticate and deliver the Bonds of the Series then to be issued to or upon the order of 
the purchaser or purchasers therein identified upon payment to the Trustee of the purchase price (including accrued 
interest, if any) of such Series of Bonds; and 

(j) Any additional document or instrument specified in the Related Series Supplement. 

 Modification of Certain Definitions. 

(a) In the case of the following described types of Bonds, the definition of the term “Principal 
and Interest Requirements” for the purposes of preparing and delivering the Officer’s Certificate regarding the 
coverage of HRTAC Revenues described above shall be modified as follows:   

(1) Optional Tender Bonds.  (i) If any of the Outstanding Bonds or additional Bonds 
of the Series then to be issued constitute Optional Tender Bonds, then the options of the Owners of such Bonds to 
tender the same for payment prior to their stated maturity or maturities shall be disregarded and Principal and Interest 
Requirements shall be calculated based on Assumed Debt Service, (ii) if such Bonds also constitute Variable Rate 
Bonds, HRTAC shall also make the adjustments described in the next paragraph, and (iii) any obligation HRTAC may 
have, other than its obligation on such additional Bonds(which need not be uniform as to all Owners thereof), to 
reimburse any Person for its having extended a Bond Credit Facility shall be disregarded and Principal and Interest 
Requirements shall be calculated based on Assumed Debt Service. 

(2) Variable Rate Bonds. 

(i) Tax-Exempt.  If any of the Outstanding Bonds or Bonds of the Series 
then to be issued constitute Variable Rate Bonds the interest on which is or will be excluded from gross income for 
federal income tax purposes, then the interest rate used in the above-described computations shall be assumed to equal 
the average of the SIFMA Swap Index for the five years preceding such date of calculation, or such other rate as shall 
be specified in a Related Series Supplement or in an Officer’s Certificate in connection with the issuance of any 
additional Series of Bonds or any calculation of the Reserve Requirement. 
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(ii) Taxable.  If any of the Outstanding Bonds or Bonds of the Series then to 
be issued constitute Variable Rate Bonds the interest on which is or will be included in gross income for federal 
income tax purposes, then the interest rate used in the above-described computations shall be assumed to equal the 
average of the One Month USD LIBOR Rate for the five years preceding such date of calculation, or such other rate 
as shall be specified in a Related Series Supplement or in an Officer’s Certificate in connection with the issuance of 
any additional Series of Bonds or any calculation of the Reserve Requirement. 

(3) Swap Related Bonds.  If any of the Outstanding Bonds or Bonds of the Series then 
to be issued constitute Swap Related Bonds, then the Interest Requirements on such Swap Related Bonds during any 
Hedge Period and, for so long as the Swap Provider has not defaulted on its payment obligations under the related 
Hedge Agreement, shall be calculated by adding (i) the amount of interest payable by HRTAC on such Swap Related 
Bonds pursuant to their terms, subject to paragraphs (a)(1) and (2) as applicable, and (ii) the amount of Hedge 
Payments payable by HRTAC pursuant to the Hedge Agreement and subtracting (iii) the amount of Hedge Receipts 
payable by the Swap Provider to HRTAC pursuant to the Hedge Agreement; provided, however, that if the Swap 
Provider is in default under the related Hedge Agreement, the Interest Requirements on such Swap Related Bonds 
shall be the interest calculated as if such Hedge Agreement had not been executed.  In determining the amount of 
Hedge Payments or Hedge Receipts that are not fixed throughout the Hedge Period (i.e., which are variable), payable 
or receivable for any future period, such Hedge Payments or Hedge Receipts for any period of calculation (the 
“Determination Period”) shall be computed by assuming that the variables comprising the calculation applicable to 
the Determination Period are equal to the higher of (1) such variables in effect as of the date of calculation and (2) the 
average of the actual variables that were in effect (weighted according to the length of the period during which each 
such variable was in effect) for the most recent 12-month period immediately preceding the date of calculation for 
which such information is available (or shorter period if such information is not available for a 12-month period). 

(b) The conversion of Bonds constituting Variable Rate Bonds to bear interest at fixed rate or 
rates or vice-versa, in accordance with their terms, shall not constitute a new issuance of Bonds under the Master 
Indenture. 

(c) With respect to any Bonds bearing interest that is subject to a federal interest subsidy the 
proceeds of which are not otherwise designated as HRTAC Revenues, the interest rate on such Bonds shall be assumed 
to be the rate net of such interest subsidy. 

Intermediate Lien Obligations.  Nothing in the Master Indenture shall prohibit or prevent HRTAC from 
authorizing and issuing Intermediate Lien Obligations for any lawful purpose payable from HRTAC Revenues subject 
and subordinate to the payment of any Senior Bonds and to the deposits required to be made from HRTAC Revenues 
to the Senior Debt Service Funds and the Senior Debt Service Reserve Funds, or any other Fund or Account established 
to secure any Senior Bonds, or from securing any Intermediate Lien Obligations and their payment by a lien and 
pledge of HRTAC Revenues junior and inferior to the lien on and pledge thereof for the payment and security of the 
Senior Bonds. 

Subordinate Obligations.  Nothing in the Master Indenture shall prohibit or prevent HRTAC from authorizing 
and issuing Subordinate Obligations for any lawful purpose payable from HRTAC Revenues subject and subordinate 
to the payment of any Senior Bonds and Intermediate Lien Obligations and to the deposits required to be made from 
HRTAC Revenues to Senior and Intermediate Lien Debt Service Funds and Senior and Intermediate Lien Debt Service 
Reserve Funds, or any other Fund or Account established to secure any Senior Bonds or Intermediate Lien Obligations, 
or from securing any Subordinate Obligations and their payment by a lien and pledge of HRTAC Revenues junior and 
inferior to the lien on and pledge thereof for the payment and security of the Senior Bonds and the Intermediate Lien 
Obligations. 

Establishment of Funds and Accounts 

 Permanent Funds.  The Funds listed below have been established under the Master Indenture with respect to 
all of the Outstanding Bonds issued under or in accordance with the Master Indenture and HRTAC’s operations, and 
HRTAC will hold each such Fund without commingling the monies held therein. 

(a) Revenue Fund; 
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(b) Operating Fund, in which there is established an Operating Account and an Operating 
Reserve Account; and 

(c) General Fund. 

 Series-Specific Funds.  The Funds listed below will be established with respect to each separate Series of 
Bonds in the Related Series Supplement, and the Trustee shall hold such Funds without commingling the monies held 
therein, except that (i) HRTAC has the option not to establish a Debt Service Reserve Fund for a Series of Bonds, (ii) 
HRTAC has the option to establish a Debt Service Reserve Fund securing multiple Series of Bonds on a parity basis, 
and (iii) HRTAC shall hold each Cost of Issuance Fund. 

(a) Cost of Issuance Fund; 

(b) Project Fund and/or Escrow Fund, as appropriate; 

(c) Debt Service Fund;  

(d) Debt Service Reserve Fund; and 

(e) Rebate Fund. 

 HRTAC may direct that a Debt Service Fund and/or Debt Service Reserve Fund established for a Series of 
Bonds will also provide for the payment of and/or secure any Refunding Bonds issued to refund such Series of Bonds 
in whole or in part. 

 Certain Special Funds. 

(a) HRTAC may establish with the Trustee or an escrow agent satisfactory to the Trustee in 
connection with the issuance of any Series of Refunding Bonds, an Escrow Fund to provide for the application and 
investment of the portion of the proceeds of such Series to be used to refund the refunded Bonds.  Such Escrow Fund 
shall be established under or in accordance with the Related Series Supplement. 

(b) HRTAC may establish with the Trustee in connection with the incurrence of any 
Reimbursement Obligation, a Reimbursement Account in any Related Debt Service Fund.  Amounts held for the credit 
of any such Reimbursement Account shall be paid out by the Trustee as necessary to enable HRTAC to meet its 
obligations constituting Reimbursement Obligations. 

Revenue Fund and Flow of Funds 

 Revenue Fund.  HRTAC will hold the Revenue Fund as a separate Fund.  HRTAC will deposit into the 
Revenue Fund all HRTAC Revenues, including any HRTF Revenues transferred from the HRTF, immediately upon 
receipt. 

 At least once each month, not later than the last Business Day of each month, HRTAC shall make transfers 
from the Revenue Fund in the amounts and in the order of priority set forth below: 

FIRST:  To each Senior Debt Service Fund ratably, the amount, if any, required under the 
Related Series Supplement so that the balance therein on the next Payment Date shall equal the 
amount of principal, if any, and interest due on the next Payment Date on the Related Series of 
Bonds; provided that HRTAC shall receive a credit against such transfer for the amount, if any, held 
in a Senior Debt Service Fund as capitalized interest or otherwise, together with the investment 
earnings thereon;  
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SECOND:  To each Senior Debt Service Reserve Fund, ratably, the amount, if any, 
required so that the balance in each such Fund shall be equal to the respective Senior Debt Service 
Reserve Requirement;  

THIRD:  To each Intermediate Lien Debt Service Fund, ratably, the amount, if any, 
required so that the balance in each such Fund shall equal the amount of principal, if any, and interest 
due on the Related Intermediate Lien Obligations on the next ensuing payment date; provided that 
HRTAC shall receive a credit against such transfer for the amount, if any, held in an Intermediate 
Lien Debt Service Fund as capitalized interest or otherwise, together with the investment earnings 
thereon;  

FOURTH:  To each Intermediate Lien Debt Service Reserve Fund, ratably, the amount, if 
any, so that the balance in such Fund shall be equal to the respective Intermediate Lien Debt Service 
Reserve Requirement; 

FIFTH:  To each Subordinate Debt Service Fund, ratably, the amount, if any, required so 
that the balance in each such Fund shall equal the amount of principal, if any, and interest due on 
the Related Subordinate Obligations on the next ensuing payment date; provided that HRTAC shall 
receive a credit against such transfer for the amount, if any, held in a Subordinate Debt Service Fund 
as capitalized interest or otherwise, together with the investment earnings thereon;  

SIXTH:  To each Subordinate Debt Service Reserve Fund, ratably, the amount, if any, so 
that the balance in such Fund shall be equal to the respective Subordinate Debt Service Reserve 
Requirement; 

SEVENTH:  To each Rebate Fund the amounts necessary to provide for the payment of 
any Rebate Amounts with respect to the Related Series of Bonds as confirmed in an Officer’s 
Certificate; 

EIGHTH:  To the Operating Account of the Operating Fund, the amount of funds necessary 
to pay Operating Expenses during such period in accordance with the Annual Budget;  

NINTH:  To the Operating Reserve Account of the Operating Fund, the amount, if any, so 
that the balance in such Account shall be equal to the Operating Reserve Requirement;  

TENTH: To fund any Hedging Termination Obligation in connection with a Qualified 
Hedge; 

ELEVENTH: After curing any deficiencies as required by Section 8.5(b) of the Master 
Indenture to the deposits and balances required in “FIRST” through “TENTH” above, to the TIFIA 
Revenue Sharing Account, the amount, if any, as may be required under Section 6.1 of the Second 
Supplemental Indenture of Trust dated as of December 1, 2019, and the applicable provisions of any 
other Series Supplement, an amount equal to Excess Revenues for such month, for deposit into the 
TIFIA Revenue Sharing Account; and 

TWELFTH:  To the General Fund, the balance remaining in the Revenue Fund. 

 In the case of Bonds of a Series secured by a Bond Credit Facility, amounts on deposit in the Revenue Fund 
may be transferred to the Related Debt Service Fund, or the Related Reimbursement Account thereof, or elsewhere as 
provided in the Related Series Supplement to reimburse the Bond Credit Provider for amounts drawn under the Bond 
Credit Facility to pay the principal of and premium, if any, and interest on such Bonds. 

 Operating Fund.  HRTAC will hold the Operating Fund and the Accounts therein, as a separate Fund for the 
purpose of paying Operating Expenses.  Neither the Operating Fund nor any amount therein is pledged to secure the 
Bonds.  HRTAC shall pay Operating Expenses from the Operating Account as they become due and in accordance 
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with the purposes and amounts provided in the Annual Budget.  If at any time there is a deficiency in the Operating 
Account, HRTAC shall transfer funds from the Operating Reserve Account to cover such deficiency.  In determining 
the balance on deposit in the Operating Account for any purpose of the Master Indenture, there shall be deducted the 
amount of any pending payments or transfers from the Operating Account.  HRTAC may cause amounts in the 
Operating Fund in excess of those required by the Annual Budget to be transferred to the General Fund. 

 Debt Service Funds.  The Trustee shall promptly deposit the following amounts in each Debt Service Fund: 

(a) The amount, if any, of the proceeds of the Related Series of Bonds required by the Related 
Series Supplement to be deposited in the Debt Service Fund with respect to accrued and/or capitalized interest; 

(b) All amounts received from the Revenue Fund as described above; 

(c) Any amounts required to be transferred to the Debt Service Fund from a Debt Service 
Reserve Fund as provided under the Master Indenture; and 

(d) Any other amounts required to be paid to the Debt Service Fund or otherwise made 
available for deposit therein by HRTAC, including amounts made available pursuant to the Related Series 
Supplement. 

 The Trustee shall pay out of each Debt Service Fund ratably to the Trustee or, if applicable, the Paying Agent 
for the Related Series of Bonds (i) on each Interest Payment Date, the amount required for the payment of interest on 
such Bonds then due, (ii) on any redemption date, the amount required for the payment of accrued interest on such 
Bonds to be redeemed, unless the payment of such accrued interest shall be otherwise provided for, and such amounts 
shall be applied by the Trustee or the Paying Agent, as applicable, to such payment, and (iii) the accrued interest 
included in the Purchase Price of any such Bonds of the Related Series purchased for retirement pursuant to the Master 
Indenture. 

 The Trustee shall pay out of each Debt Service Fund for the Related Series of Bonds on each Principal 
Payment Date and redemption date for such Bonds, the amounts then required for the payment of such principal or 
redemption price, and such amounts shall be applied by the Trustee to such payments either itself or through the 
Paying Agent for such Bonds. 

 Whenever the amounts in a Debt Service Fund is sufficient to redeem all of the Outstanding Bonds of the 
Related Series and to pay interest accrued to the redemption date, the Commission will cause the Trustee to redeem 
all such Related Bonds on the applicable redemption date specified by the Commission.  Any amounts remaining in 
the Related Debt Service Fund after payment in full of the principal or redemption price and interest on the Related 
Bonds (or provision for payment thereof) and the fees, charges and expenses related to such transaction, shall be 
transferred to the Revenue Fund. 

 Debt Service Reserve Funds.  Except as specifically described below, the amount in each Debt Service 
Reserve Fund shall be used solely to cure deficiencies in the amount on deposit in the Related Debt Service Fund and 
only with respect to the Related Series of Bonds.  If there are insufficient funds in the Related Bond Service Fund to 
pay the principal of and interest on a particular Series of Bonds when due, then the Trustee shall transfer the amount 
of deficiency from the amount, if any, on deposit in the Related Debt Service Reserve Fund to such Debt Service 
Fund. 

 Any interest earned from the investment of money in a Debt Service Reserve Fund shall be transferred upon 
receipt to the Revenue Fund and/or to the Related Rebate Fund to pay any Rebate Amounts in accordance with the 
Series Supplements and Tax Regulatory Agreements (as confirmed in an Officer’s Certificate) to the extent that such 
transfer will not cause the balance in the Debt Service Reserve Fund to be less than its Reserve Requirement. 

 On each Reserve Determination Date, the Trustee shall determine if the balance in each of the Debt Service 
Reserve Funds is at least equal to the Reserve Requirement for the Related Series of Bonds.  In making each such 
determination, investments in each Debt Service Reserve Fund shall be valued as described in the subsection 
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“Permitted Investments and Valuation of Funds” below or as otherwise provided in the Related Series Supplement.  
If on any Reserve Determination Date the amount in any Debt Service Reserve Fund is less than its Reserve 
Requirement, the Trustee shall immediately notify HRTAC of such fact and the amount of the deficiency. 

Any interest earned from the investment of money in a Debt Service Reserve Fund shall be transferred upon 
receipt to the Related Debt Service Fund and/or to the Related Rebate Fund to pay any Rebate Amounts in accordance 
with the applicable Series Supplements, Tax Regulatory Agreements and Officer’s Certificates to the extent that such 
transfer will not cause the balance in the Debt Service Reserve Fund to be less than its Reserve Requirement.  If on 
any Reserve Determination Date there exists a surplus in a Debt Service Reserve Fund, the Trustee shall transfer such 
surplus to the Related Debt Service Fund and/or to the Related Rebate Fund to pay any Rebate Amounts in accordance 
with the applicable Series Supplements, Tax Regulatory Agreements and Officer’s Certificate; provided, however, 
that if on any Reserve Determination Date there exists or will exist a surplus in a Debt Service Reserve Fund as the 
result of the payment at maturity, redemption or defeasance under the Master Indenture of a portion of the Bonds of 
the Related Series on or as of such Reserve Determination Date, then the Trustee is authorized to transfer the surplus 
(including to an Escrow Fund for any such Bonds to be redeemed or defeased) as specified in (i) a Series Supplement 
(as confirmed in an Officer’s Certificate) or (ii) an Officer’s Certificate. 

 In lieu of maintaining and depositing money or securities in a Debt Service Reserve Fund, HRTAC may 
deposit with the Trustee a DSRF Credit Facility in an amount equal to all or a portion of the applicable Reserve 
Requirement.  Any DSRF Credit Facility will permit the Trustee to draw or obtain under it for deposit in the Debt 
Service Reserve Fund amounts that, when combined with the other amounts in such Fund, are not less than the 
applicable Reserve Requirement. 

The Trustee will make a drawing on or otherwise obtain funds under any DSRF Credit Facility before its 
expiration or termination (i) whenever money is required for the purposes for which Debt Service Reserve Fund money 
may be applied and (ii) unless such DSRF Credit Facility has been extended or a qualified replacement for it delivered 
to the Trustee, in the event HRTAC has not deposited immediately available funds equal to the applicable Reserve 
Requirement at least two Business Days preceding the expiration or termination of such DSRF Credit Facility. 

If HRTAC provides the Trustee with a DSRF Credit Facility as provided above, the Trustee will transfer the 
corresponding amount of funds then on deposit in the applicable Debt Service Reserve Fund to HRTAC, provided 
HRTAC delivers to the Trustee (i) an Opinion of Bond Counsel that such transfer of funds will not adversely affect 
the excludability from gross income for purposes of federal income taxation of interest on any Bonds the interest on 
which was excludable on the date of their issuance and (ii) HRTAC covenants to comply with any directions or 
restrictions contained in such opinion concerning the use of such funds. 

 General Fund.  HRTAC will hold the General Fund and, except as otherwise provided below, neither such 
Fund nor any moneys or investments therein shall be pledged to secure the Bonds. 

 HRTAC shall apply the balance in the General Fund, including interest earnings, first to cure any deficiency 
in the amount required to be on deposit in any Senior Debt Service Fund, any Senior Debt Service Reserve Fund, any 
Intermediate Lien Debt Service Fund, any Intermediate Lien Debt Service Reserve Fund, any Subordinate Debt 
Service Fund, any Subordinate Debt Service Reserve Fund, any Rebate Fund, or the Operating Reserve Account, in 
that order; and then to any lawful purpose approved by resolution of HRTAC, including without limitation, 
expenditures for capital improvements with respect to any Project or payment of any Operating Expenses. 

Operation of Certain Series-Specific Funds 

Cost of Issuance Funds.  There shall be deposited in each Cost of Issuance Fund the portion of the proceeds 
of the Related Series of Bonds and such other amounts as may be specified in the Related Series Supplement.  HRTAC 
will use the amounts in each Cost of Issuance Fund to pay costs of issuance incurred in connection with the issuance 
of the Related Series of Bonds. 

Project Funds.  There will be deposited into each Project Fund such portion of the proceeds of the Related 
Series of Bonds and other amounts as may be specified in the Related Series Supplement.  HRTAC shall use the 
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amounts in each Project Fund to finance or refinance the Projects in accordance with the requirements of the Related 
Series Supplement and Tax Regulatory Agreement. 

Rebate Funds.  There shall be transferred to each Rebate Fund amounts to be used to pay Rebate Amounts 
with respect to the Related Series of Bonds to the extent, and from the sources, specified in a Related Series 
Supplement, a Related Tax Regulatory Agreement or an Officer’s Certificate.  Whenever amounts on deposit in a 
Rebate Fund shall be required to pay Rebate Amounts and any other obligations under Section 148 of the Tax Code 
in connection with a Related Series of Bonds, HRTAC shall direct the Trustee to transfer such amounts to or on behalf 
of HRTAC for such purpose.  HRTAC may direct the Trustee to transfer any amounts on deposit in a Rebate Fund 
that are not needed for such purpose to the Revenue Fund and/or another Fund or Account established hereunder as 
may be authorized or directed in a Related Series Supplement, a Related Tax Regulatory Agreement or an Officer’s 
Certificate. 

Permitted Investments and Valuation of Funds  

Permitted Investments.  Subject to the provisions of any Supplemental Indenture, any amounts held in any 
Fund or Account established by the Master Indenture or any Supplemental Indenture may be separately invested and 
reinvested by the Trustee, at the request of and as directed in writing by an HRTAC Representative, in any investments 
that are at the time (i) legal investments for public funds of the type to be invested under Virginia law, including 
without limitation the Investment of Public Funds Act, Chapter 45 of Title 2.2 of the Virginia Code or any successor 
provision of law and the Government Non-Arbitrage Investment Act, Chapter 47 of Title 2.2 of the Virginia Code or 
any successor provision of law, (ii) authorized by HRTAC’s Statement of Investment Policy then in effect, and (iii) 
structured to permit adequate liquidity to permit the purpose of such Fund or Account to be satisfied.  Notwithstanding 
anything to the contrary contained herein, HRTAC may invest the amounts on deposit in the General Fund to the same 
extent as provided in Section 33.2-1525 of the Virginia Code for excess funds in the Transportation Trust Fund. 

Subject to the provision of any Supplemental Indenture, all investments shall be held by or under the control 
of the Trustee or HRTAC, as the case may be, and while so held shall be deemed a part of the Fund or Account in 
which the amounts were originally held.  The Trustee and HRTAC shall sell and reduce to cash a sufficient amount 
of investments whenever the case balance in any Fund or Account is insufficient for its purposes. 

Valuation of Investments.  Unless otherwise provided in a Supplemental Indenture, HRTAC or the Trustee 
shall value the investments in each Fund and Account established under the Master Indenture or any Supplemental 
Indenture and held by it or at its direction as of the last Business Day of each month; provided that, notwithstanding 
the foregoing, a Debt Service Reserve Fund shall be valued only on Reserve Determination Dates. 

Unless otherwise provided in a Supplemental Indenture, each such investment shall be valued (i) at amortized 
cost if the weighted average life of all investments held in the same Fund or Account is five years or less or (ii) at its 
fair market value or the amortized cost thereof, whichever is lower if the weighted average life of all investments held 
in the same Fund or Account exceeds five years.  A DSRF Credit Facility shall be valued at the amount that the Trustee 
is authorized to draw thereon to pay debt service on the Series of Bonds secured thereby. 

Discharge and Defeasance 

Discharge.  If the following conditions exist: 

(a) The principal of any and all of the Series of Bonds and the interest due or to become due 
thereon together with any redemption premium required by redemption of any of the Bonds prior to maturity shall be 
paid, or is caused to be paid, or is provided for as described under the heading “Defeasance” below, at the times and 
in the manner to which reference is made in the Bonds, according to the true intent and meaning thereof, or the 
Outstanding Bonds shall have been paid and discharged in accordance with the Master Indenture, and 

(b) All of the covenants, agreements, obligations, terms and conditions of HRTAC under the 
Master Indenture shall have been kept, performed and observed and there shall have been paid to the Trustee, the 
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Bond Registrar and the Paying Agents all sums of money due or to become due to them in accordance with the terms 
and provisions of the Master Indenture,  

then the right, title and interest of the Trustee in the trust estate granted pursuant the Master Indenture will thereupon 
cease and the Trustee, on the request of and at the expense of HRTAC, shall release the  Master Indenture and the 
trust estate and shall execute such documents to evidence such release as may be reasonably required by HRTAC and 
shall turn over to HRTAC, or to such other Person as may be entitled to receive the same, all balances remaining in 
any Funds and Accounts established hereunder except for amounts required to pay the Bonds. 

Provision for Payment of Particular Bonds.  If HRTAC shall pay or provide for the payment of all or part of 
the indebtedness on particular Bonds in any one or more of the following ways: 

(a) by paying or causing to be paid the principal of and premium, if any, and interest on such 
Bonds, as and when the same shall become due and payable; 

(b) by delivering such Bonds to the Trustee for cancellation; or 

(c) by depositing with the Trustee (or an escrow agent acceptable to the Trustee), in trust, cash 
and/or Defeasance Obligations in such amount as will, together with the income or increment to accrue on such 
Defeasance Obligations (the “Defeasance Amount”), be fully sufficient to pay or redeem (when redeemable) and 
discharge the indebtedness on such Bonds at or before their respective maturity dates, without consideration of any 
reinvestment of the Defeasance Amount, as a Verification Agent will verify to the Trustee’s satisfaction; 

and if HRTAC shall also pay or provide for the payment of all other sums payable hereunder by HRTAC with respect 
to such Bonds, and, if such Bonds are to be redeemed before their maturity, notice of such redemption shall have been 
given as provided in the Master indenture (or the corresponding provisions of the Related Series Supplements) or 
provisions satisfactory to the Trustee shall have been made for the giving of such notice, such Bonds shall cease to be 
entitled to any lien, benefit or security under the Master Indenture except as described below. 

 HRTAC may at any time surrender to the Trustee for cancellation any Bonds previously authenticated and 
delivered that HRTAC may have acquired in any manner whatsoever, and such Bonds, upon such surrender and 
cancellation, shall be deemed to be paid and retired as described above. 

 Upon such defeasance all rights of HRTAC, including its right to provide for optional redemption of such 
Bonds on dates other than planned pursuant to such defeasance, shall cease unless specifically retained by filing a 
written notification thereof with the Trustee on or prior to the date the Defeasance Amount is deposited with the 
Trustee or escrow agent. 

 When a Transportation Bond is deemed to be paid as described above, it shall no longer be secured by or 
entitled to the benefits of the Master Indenture, except for the purposes of any such payment (to the exclusion of all 
other Owners) from the Defeasance Amount and except for the provisions of payment and redemption provisions of 
the Master Indenture. 

Events of Default and Remedies Upon Default 

Events of Default.  The occurrence and continuation of one or more of the following events shall constitute 
an Event of Default with respect to the Bonds: 

(a) default in the payment of any installment of interest in respect of the any Series of Bonds 
as the same shall become due and payable; or 

(b) default in the payment of the principal of or premium, if any, in respect of any Series of 
Bonds as the same shall become due and payable either at maturity, upon redemption, or otherwise; or 
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(c) default in the payment of any Amortization Requirement in respect of any Bond that is a 
Term Bond as the same shall become due and payable; or 

(d) failure on the part of HRTAC duly to observe or perform any other of the covenants or 
agreements on the part of HRTAC contained in the Master Indenture, a Series Supplement, a Tax Regulatory 
Agreement or any Bond (a “Covenant Event of Default”), subject to the provisions described in the subsection “Notice 
of Certain Defaults; Opportunity to Cure Such Defaults” below; or 

(e) appointment by a court of competent jurisdiction of a receiver for all or any substantial part 
of the HRTAC Revenues  and the other Funds and Accounts pledged pursuant to the Master Indenture, or the filing 
by HRTAC of any petition for reorganization of HRTAC or rearrangement or readjustment of the obligations of 
HRTAC under the provisions of any applicable Bankruptcy Law. 

Notwithstanding any other provision of the Master Indenture, failure to pay the principal or any 
Amortization Requirement of or interest on any Intermediate Lien Obligation or Subordinate Obligation will 
not constitute an Event of Default with respect to any of the Senior Bonds, and failure to pay the principal or 
any Amortization Requirement of or interest on any Subordinate Obligation will not constitute an Event of 
Default with respect to any of the Intermediate Lien Obligations. 

An Event of Default with respect to one Series of Bonds shall not cause an Event of Default with respect to 
any Series of Bonds unless such event or condition independently constitutes an Event of Default with such other 
Series of Bonds. 

HRTAC may, pursuant to a Series Supplement, provide for a particular Series of Bonds different or additional 
Events of Default and remedies upon the occurrence thereof including, but not limited to, Events of Default upon the 
occurrence of events specified in any agreement entered into in connection with the delivery of a Bond Credit Facility; 
provided, however, no such Series Supplement shall provide for any acceleration of the full principal amount of any 
Bonds. 

 Remedies Upon Default.  If an Event of Default occurs and is continuing, there shall be no right of 
acceleration with respect to any Bonds but the Trustee may, and upon the written request to the Trustee by the Majority 
Owners shall, subject to the indemnity requirements of the Master Indenture, protect and enforce its rights and the 
rights of the Owners of such Bonds by such suits, actions or proceedings to enforce payment of and receive any and 
all amounts due from the Commission hereunder, together with any and all costs and expenses of proceedings and 
collections, and to collect (but solely from HRTAC Revenues available for such purpose) in any manner provided by 
law, the moneys adjudged or decreed to be payable. 

 Without limiting the generality of the foregoing, the Commission shall not enter into any agreement, 
including, without limitation, a Credit Facility, continuing covenants agreement or similar direct purchase agreement, 
which purports to create any rights of acceleration of any Bonds; provided, however, the following shall not be 
considered acceleration for purposes of this paragraph:  (i) termination payments under any Hedge Agreement; and 
(ii) term-outs of Reimbursement Obligations under Bond Credit Facilities that occur as a result of (A) mandatory 
tender for purchase of the Bonds or (B) revised amortization requirements and/or increased interest rates following an 
optional or mandatory tender for purchase of the Bonds. 

Control of Remedies.  Notwithstanding anything in the Master Indenture or the Supplemental Indentures to 
the contrary, upon the occurrence and continuation of an Event of Default, the Majority Owners will control and direct 
all actions of the Trustee in exercising such of the rights and powers conferred by the Master Indenture on the Trustee 
or the Owners. 

So long as any Senior Bonds are Outstanding, no owner or holder of any Intermediate Lien Obligation or any 
Subordinate Obligation may exercise any remedy under the Master Indenture or any Supplemental Indenture, and so 
long as any Intermediate Lien Obligations are Outstanding, no owner or holder of any Subordinate Obligation may 
exercise any remedy under the Master Indenture or any Supplemental Indenture. 
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Restriction on Owners’ Actions.  No Owner will have any right to institute any suit, action or proceeding in 
equity or at law for the enforcement of the Master Indenture or any remedy under the Master Indenture or any 
Supplemental Indenture or the Bonds, unless (i) an Event of Default has occurred and is continuing of which the 
Trustee has been notified as provided in the Master Indenture, or of which it is deemed to have notice thereunder; (ii) 
the Majority Owners have made written request of the Trustee to institute the suit, action, proceeding or other remedy, 
after the right to exercise the powers or rights of action, as the case may be, has accrued, and have afforded the Trustee 
a reasonable opportunity either to proceed to exercise the powers granted in the Master Indenture or to institute the 
action, suit or proceeding in its or their name; (iii) there has been offered to the Trustee security and indemnity 
reasonably satisfactory to it against the costs, expenses and liabilities to be incurred as provided in the Master 
Indenture; and (iv) the Trustee has not complied with the request within a reasonable time.  Such notification, request 
and offer of indemnity are declared, at the option of the Trustee, to be conditions precedent to the execution of the 
trusts of the Master Indenture or for any other remedy under the Master Indenture.  It is intended that no one or more 
Owners will have any right to affect, disturb or prejudice the security of the Master Indenture, or to enforce any right 
under the Master Indenture or the Bonds, except in the manner provided for in the Master Indenture, and that all 
proceedings at law or in equity will be instituted, had and maintained in the manner provided in the Master Indenture 
and for the benefit of all Owners.  Nothing in the Master Indenture will affect or impair the right of the Owners 
generally to enforce payment of the Bonds in accordance with their terms. 

Power of Trustee to Enforce.  All rights of action under the Master Indenture or under any of the Bonds 
secured by it that are enforceable by the Trustee may be enforced without the possession of any of the Bonds, or their 
production at the trial or other related proceedings.  Any suit, action or proceedings instituted by the Trustee may be 
brought in its own name, as trustee, for the equal and ratable benefit of the Owners subject to the provisions of the 
Master Indenture. 

Waiver of Events of Default; Effect of Waiver.  The Trustee will waive any Event of Default and its 
consequences at the written request of the Majority Owners.  If any Event of Default with respect to the Bonds has 
been waived as provided in the Master Indenture, the Trustee will promptly give written notice of the waiver to 
HRTAC and by first class mail, postage prepaid, to all Owners if the Owners had previously been given notice of the 
Event of Default.  No waiver, rescission and annulment will extend to or affect any subsequent Event of Default or 
impair any right, power or remedy available under the Master Indenture. 

Application of Money.  Any amounts received by the Trustee following an Event of Default will, after 
payment of the costs and expenses of the proceedings resulting in the collection of the money, the expenses, liabilities 
and advances incurred or made by the Trustee and the fees (whether ordinary or extraordinary) of the Trustee and 
expenses of HRTAC in carrying out the provisions of the Master Indenture, be deposited in an appropriate Account 
established and held by the Trustee and shall be applied as follows: 

FIRST:  To the payment of the persons entitled to it of all installments of interest then due on the 
Senior Bonds, in order of the maturity of the installments of such interest and, if the money available is not 
sufficient to pay in full any particular installment, then ratably, according to the amounts due on such 
installment, to the persons entitled to it, without any discrimination or privilege; 

SECOND:  To the payment of the persons entitled to it of the unpaid principal or Amortization 
Requirements of on any of the Senior Bonds which have become due (other than Senior Bonds matured or 
called for redemption for the payment of which money is held pursuant to the provisions of the Master 
Indenture), in the order of their due dates and, if the amount available is not sufficient to pay in full such 
Senior Bonds due on any particular date, then ratably, according to the amount of principal due on such date, 
to the persons entitled to it without any discrimination or privilege;  

THIRD:  To the payment of the persons entitled to it of all installments of interest then due on the 
Intermediate Lien Obligations, in order of the maturity of the installments of such interest and, if the money 
available is not sufficient to pay in full any particular installment, then ratably, according to the amounts due 
on such installment, to the persons entitled to it, without any discrimination or privilege;  

FOURTH:  To the payment of the persons entitled to it of the unpaid principal or Amortization 
Requirements of any of the Intermediate Lien Obligations that have become due (other than Intermediate 
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Lien Obligations matured or called for redemption for the payment of which money is held pursuant to the 
provisions of the Master Indenture), in the order of their due dates and, if the amount available is not sufficient 
to pay in full such Intermediate Lien Obligations due on any particular date, then ratably, according to the 
amount of principal due on such date, to the persons entitled to it without any discrimination or privilege; 

FIFTH:  To the payment of the persons entitled to it of all installments of interest then due on the 
Subordinate Obligations, in order of the maturity of the installments of such interest and, if the money 
available is not sufficient to pay in full any particular installment, then ratably, according to the amounts due 
on such installment, to the persons entitled to it, without any discrimination or privilege; and 

SIXTH:  To the payment of the persons entitled to it of the unpaid principal or Amortization 
Requirements of any of the Subordinate Obligations that have become due (other than Subordinate 
Obligations matured or called for redemption for the payment of which money is held pursuant to the 
provisions of the Master Indenture), in the order of their due dates and, if the amount available is not sufficient 
to pay in full such Subordinate Obligations due on any particular date, then ratably, according to the amount 
of principal due on such date, to the persons entitled to it without any discrimination or privilege. 

Whenever money is to be applied as described above, it will be applied at such times, and from time to time, 
as the Trustee determines, having due regard to the amount of money available for application and the likelihood of 
additional money becoming available for application in the future.  Whenever the Trustee applies such money, it will 
fix the date on which payment is to be made, and interest on the amount of principal to be paid on such date will cease 
to accrue.  The Trustee will give, in such form as it may deem appropriate, notice to the Owners of the fixing of such 
payment date. 

Notice of Certain Defaults; Opportunity to Cure Such Defaults.  Notwithstanding anything to the contrary in 
the Master Indenture, no Covenant Event of Default will occur until actual notice of the default is given to HRTAC 
by the Trustee or by the Owners of not less than 25% in aggregate principal amount of all Outstanding Bonds, and 
HRTAC has had (i) 30 days after receipt of the notice with respect to any default in the payment of money or (ii) 90 
days after receipt of the notice of any other default to correct the default or to cause the default to be corrected; 
provided, however, that if the default can be corrected, but cannot within the applicable period, it will not constitute 
an Event of Default if corrective action is instituted by HRTAC within the applicable period and diligently pursued 
(as determined by the Trustee) until the default is corrected. 

Rights of Bond Credit Provider.  Notwithstanding anything contained in the Master Indenture to the contrary, 
until HRTAC has reimbursed a Bond Credit Provider for amounts paid under a Bond Credit Facility to pay the interest 
on or the principal of any Bonds on any Payment Date, (i) such Bonds shall be deemed to be Outstanding and such 
Bond Credit Provider shall succeed to the rights and interests of the Owners to the extent of the amounts paid under 
the Bond Credit Facility until such amounts have been reimbursed and (ii) upon presentation to the Trustee, such Bond 
shall be registered in the name of the Bond Credit Provider or its nominee. 

Amendments and Supplemental Indentures 

HRTAC and the Trustee may, without the consent of, or notice to, any of the Owners of the Bonds, enter into 
such Supplemental Indenture or Supplemental Indentures as shall not be inconsistent with the terms and provisions of 
the Master Indenture or any Supplemental Indenture for any one or more of the following purposes: 

(a) To cure or correct any ambiguity, formal defect, omission or inconsistent provision in the 
Master Indenture or in a Supplemental Indenture; 

(b) To grant to or confer on the Trustee for the benefit of the Owners any additional rights, 
remedies, powers or authority that may lawfully be granted to or conferred on the Owners or the Trustee; 

(c) To permit the appointment of a co-Trustee or additional Paying Agents under the Master 
Indenture; 
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(d) To subject to the lien and pledge of the Master Indenture additional revenues, properties or 
collateral; 

(e) To provide for the issuance of coupon Bonds if authorized under the Related Supplemental 
Indenture; 

(f) To amend certain provisions of the Master Indenture or any Supplemental Indenture in any 
manner consistent with Sections 103 and 141 through 150 of the Tax Code (or such other sections of the Tax Code as 
may be applicable to the Bonds) as in effect at the time of the amendment; 

(g) To confirm, as further assurance, any pledge under, and the subjection to any lien or pledge 
created or to be created by the Master Indenture or any Supplemental Indenture, of the HRTAC Revenues  or any 
other moneys, property or Funds or Accounts; 

(h) To modify, amend or supplement the Master Indenture or any Supplemental Indenture as 
required to permit its qualification under the Trust Indenture Act of 1939, as amended, or any similar federal statute 
hereafter in effect, or to permit the qualification of any of the Bonds for sale under the securities laws of any of the 
states of the United States, and, if HRTAC and the Trustee so determine, to add to the Master Indenture or any 
Supplemental Indenture such other terms, conditions and provisions as may be permitted by the Trust Indenture Act 
of 1939, as amended, or similar federal statute; 

(i) To add to the covenants and agreements of HRTAC contained in the Master Indenture or 
any Supplemental Indenture other covenants and agreements thereafter to be observed for the Owners’ protection, 
including, but not limited to, additional requirements imposed by virtue of a change of law, or to surrender or to limit 
any right, power or authority therein reserved to or conferred upon HRTAC;  

(j) To amend, modify or change the terms of any agreements governing any book-entry-only 
system for any of the Bonds;  

(k) In the case of Series Supplements, to provide for the issuance of additional Series of Bonds 
(including Refunding Bonds) and to provide for such other related matters as may be required or contemplated by or 
appropriate under the Master Indenture; 

(l) To make any changes necessary to comply with the requirements of a Rating Agency, a 
Bond Credit Provider, or an DSRF Credit Provider that, as expressed in a written finding or determination by HRTAC 
(which shall be stated in the Related Supplemental Indenture, and may be based on an Opinion of Bond Counsel or 
the written opinion of HRTAC’s financial advisor), would not materially adversely affect the security for the Bonds;  

(m) To make any other changes that (i) will have no adverse effect upon the ratings currently 
assigned to the Bonds by any Rating Agency, as expressed in a Rating Confirmation or (ii) shall not prejudice in any 
material respect the rights of the Owners of such Bonds then Outstanding, as expressed in a written determination or 
finding by HRTAC (which shall be stated in the Supplemental Indenture, and may be based upon an Opinion of Bond 
Counsel or the written opinion of HRTAC’s financial advisor); and 

(n) To restate in one document the Master Indenture and all Supplemental Indentures, which 
restatement shall then become the Master Indenture for all purposes, effective as of the date of the Master Indenture 
with respect to matters set forth therein and as of the date of any Supplemental Indenture included in the restatement 
as to matters set forth in any such Supplemental Indenture.  Supplemental Indentures and the Bonds issued thereunder 
prior to a restatement shall be deemed to relate to the restated Master Indenture without any further action or 
amendment. 

 Exclusive of Supplemental Indentures covered above and subject to the terms and provisions contained 
above, the Majority Owners shall have the right from time to time, notwithstanding any other provision of the Master 
Indenture, to consent to and approve the execution by HRTAC and the Trustee of such other Supplemental Indenture 
or Supplemental Indentures as HRTAC shall deem necessary or desirable to modify, alter, amend, add to or rescind, 
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in any particular, any of the terms or provisions contained in the Master Indenture or in any Supplemental Indenture; 
provided, however, that without the consent and approval of the Owners of all of the affected Senior Bonds, 
Intermediate Lien Obligations or Subordinate Obligations, as applicable, then Outstanding nothing in the Master 
Indenture shall permit, or be construed as permitting (i) an extension of the maturity of the principal of or the interest 
on any such Senior Bond, Intermediate Lien Obligation or Subordinate Obligation, (ii) a reduction in the principal 
amount of any such Senior Bond, Intermediate Lien Obligation or Subordinate Obligation or the rate of interest on it, 
(iii) a privilege or priority of any such Senior Bond over any other Senior Bond, any such Intermediate Lien Obligation 
over any other Intermediate Lien Obligation, or any such Subordinate Obligation over any other Subordinate 
Obligation, or (iv) a reduction in the aggregate principal amount of Senior Bonds, Intermediate Lien Obligations or 
Subordinate Obligations required for consent to such Supplemental Indenture. 

If at any time HRTAC shall request the Trustee to enter into any such Supplemental Indenture for any of the 
purposes of expressed above, the Trustee shall, upon being satisfactorily indemnified with respect to expenses, cause 
notice of the proposed execution of the Supplemental Indenture to be mailed to each Owner of Bonds then Outstanding 
by registered or certified mail to the address of each such Owner as it appears on the registration books for such Bonds; 
provided, however, that failure to give such notice by mailing, or any defect in it, shall not affect the validity of any 
proceedings regarding such Supplemental Indenture.  Such notice shall briefly state the nature of the proposed 
Supplemental Indenture and shall state that copies of it are on file at the Trustee’s designated corporate trust office for 
inspection by all Owners.  If, within six months or such longer period as shall be prescribed by HRTAC following the 
giving of such notice, the Majority Owners shall have consented to and approved its execution, no Owner of any such 
Bond shall have any right to object to any of the terms and provisions contained in it, or its operation, or in any manner 
to question the propriety of its execution, or to enjoin or restrain the Trustee or HRTAC from executing such 
Supplemental Indenture or from taking any action under its provisions.  Upon the execution of any such Supplemental 
Indenture permitted as described above, the Master Indenture shall be deemed to be modified and amended in 
accordance therewith. 

Bonds owned or held by or for the account of HRTAC or any Person controlling, controlled by or under 
common control with HRTAC shall not be deemed Outstanding for the purpose of consent or any calculation of 
Outstanding Bonds for purposes of entering into Supplemental Indentures.  At the time of any such calculation, 
HRTAC shall furnish the Trustee an Officer’s Certificate describing all such Bonds so to be excluded. 

Anything contained in the Master Indenture to the contrary notwithstanding, HRTAC and the Trustee may 
enter into any Supplemental Indenture upon receipt of the consent of the Owners of all Bonds then Outstanding. 

THE 2021A SERIES SUPPLEMENT [to be updated] 
 

Authorization and Details of 2021A Notes 

The 2021A Series Supplement authorizes the issuance pursuant to the Master Indenture of the Series 2021A 
Notes.  The details as to principal, interest, and redemption terms are set forth in the 2021A Series Supplement and 
are consistent with the provisions of the Series 2021A Notes as described in the Official Statement. 

Establishment of Funds 

The 2021A Series Supplement creates the following funds to be held by the Trustee: 

1. the 2021A Cost of Issuance Fund;  

2. the 2021A Project Fund;  

3. the 2021A Bond Debt Service Fund, in which there is established the 2021A Capitalized Interest 
Subaccount; and 

4. the 2021A Rebate Fund. 



A-26 

 

On the date of issuance of the Series 2021A Notes, the Trustee shall apply the amounts received from the 
underwriters of the Series 2021A Notes in payment therefor to the 2021A Cost of Issuance Fund, the 2021A 
Capitalized Interest Subaccount, and the 2021A Project Fund as provided in the 2021A Series Supplement. 

The money and investments held in the 2021A Project Fund and in the 2021A Bond Debt Service Fund are 
pledged to secure the Series 2021A Notes. 

Cost of Issuance Fund 

HRTAC shall apply the amounts in the 2021A Cost of Issuance Fund to pay the issuance and financing costs 
of the Series 2021A Notes.  Any amount deposited in the 2021A Cost of Issuance Fund that is not applied in 
accordance with the Master Indenture to pay the costs of issuance of the Series 2021A Notes shall be transferred by 
HRTAC to the Project Fund and applied as set forth below. 

Project Fund 

The Trustee will apply the amounts in the 2021A Project Fund to the payment or reimbursement of the costs 
of certain projects as directed by HRTAC.  Disbursements from the 2021A Project Fund shall be made by the Trustee 
to HRTAC or as directed by HRTAC upon receipt by the Trustee of a requisition signed by an HRTAC Representative 
and containing all information called for by the 2021A Series Supplement. 

Bond Debt Service Fund 

Each monthly transfer into the 2021A Bond Debt Service Fund under the Master Indenture shall be in an 
amount not less than the sum of (i) one-sixth of the interest due on the Series 2021A Notes on the next ensuing Interest 
Payment Date, plus (ii) one-twelfth of the principal due on the Series 2021A Notes at maturity or upon mandatory 
redemption on the next ensuing Principal Payment Date, less (iii) accrued interest and any other interest earnings 
currently on deposit therein. 

Rebate Fund 

The Trustee shall invest and apply amounts on deposit in the 2021A Rebate Fund as directed by Officer’s 
Certificates provided pursuant to and in accordance with the Master Indenture. 

Tax Regulatory Agreement 

HRTAC agrees that it will not directly or indirectly use or permit the use of the proceeds of the Series 2021A 
Notes except in accordance with the 2021A Tax Regulatory Agreement.  HRTAC agrees that it will not take any 
action, or omit to take any action, if any such action or omission would adversely affect the excludability from gross 
income of interest on the Series 2021A Notes under Section 103 of the Tax Code.  HRTAC agrees that it will not 
directly or indirectly use or permit the use of any proceeds of the Series 2021A Notes or any other funds of HRTAC 
or take or omit to take any action that would cause the Series 2021A Notes to be “arbitrage bonds” under Section 
148(a) of the Tax Code.  To these ends, HRTAC will comply with all requirements of Sections 141 through 150 of 
the Tax Code, including Section 148(f)(2) and (3) of the Tax Code, to the extent applicable to the Series 2021A Notes. 

The Trustee agrees to comply with all written instructions of an HRTAC Representative given in accordance 
with the 2021A Tax Regulatory Agreement, but the Trustee shall not be required to ascertain whether the instructions 
comply with the 2021A Tax Regulatory Agreement.  The Trustee shall be entitled to receive and may request from 
time to time from HRTAC written instructions from a nationally-recognized bond counsel acceptable to the Trustee 
regarding the interpretation of Sections 141 through 150 of the Tax Code, and the Trustee agrees that it will comply 
with such instructions (upon which the Trustee and HRTAC may conclusively rely) so as to enable HRTAC to perform 
its covenants under the Master Indenture and the 2021A Series Supplement. 

Notwithstanding any provisions of the 2021A Series Supplement, if HRTAC shall provide to the Trustee an 
opinion of nationally-recognized bond counsel addressed and acceptable to HRTAC and the Trustee to the effect that 
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any action required under the 2021A Series Supplement by incorporation or otherwise is not required or is no longer 
require to maintain the excludability from gross income of the interest on the Series 2021A Notes under Section 103 
of the Tax Code, HRTAC and the Trustee may rely conclusively on such opinion in complying with the provisions of 
the Master Indenture and the 2021A Series Supplement. 
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CONTINUING DISCLOSURE UNDERTAKING 

This CONTINUING DISCLOSURE UNDERTAKING dated _____ __, 2021 (the “Disclosure 
Undertaking”), is executed and delivered by the Hampton Roads Transportation Accountability Commission (the 
“Commission”), in connection with the issuance by the Commission of its $_____ Hampton Roads Transportation 
Fund Senior Lien Bond Anticipation Notes, Series 2021A (the “Series 2021A Notes”).  The Commission hereby 
covenants and agrees as follows: 

Section 1.  Purpose.  This Disclosure Undertaking is being executed and delivered by the Commission for 
the benefit of the holders of the Series 2021A Notes and in order to assist the original purchasers of the Series 2021A 
Notes in complying with the provisions of Section (b)(5)(i) of Securities and Exchange Commission (“SEC”) Rule 
15c2-12, as amended (the “Rule”), by providing certain annual financial information and event notices required by 
the Rule (collectively, “Continuing Disclosure”). 

Section 2.  Annual Disclosure. 

(a) The Commission shall provide annually certain financial information and operating data in 
accordance with the provisions of Section (b)(5)(i) of the Rule as follows: 

(i) the audited financial statements of the Commission prepared in accordance with accounting 
principles generally accepted in the United States; and 

(ii) updated operating data of the type described in the Official Statement for the Series 2021A 
Notes in (A) Table I: “Historical Hampton Roads Transportation Fund Revenues,” (B) Appendix E, Table 1: “HRTF 
Revenues,” (C) Appendix E, Table 2: “Hampton Roads Transportation Fund (HRTF) Revenues and Expenditures,” 
and (D) Appendix E, Table 3: “Hampton Roads Transportation Fund (HRTF) Transportation Project Expenditures.” 

(b) The Commission shall file annually with the Municipal Securities Rulemaking Board (the “MSRB”) 
the financial information and operating data described in subsection (a) above (collectively, the “Annual Disclosure”) 
within 180 days after the end of the Commission’s fiscal year, commencing with the Commission’s fiscal year ending 
[June 30, 2022.] 

(c) Any Annual Disclosure may be included by specific reference to other documents previously 
provided to the MSRB or filed with the SEC; provided, however, that any final official statement incorporated by 
reference must be available from the MSRB. 

(d) The Commission shall file with the MSRB in a timely manner notice specifying any failure of the 
Commission to provide the Annual Disclosure by the date specified. 

Section 3.  Event Disclosure.  The Commission shall file with the MSRB in a timely manner not in excess 
of ten (10) business days after the occurrence of the event, notice of any of the following events with respect to the 
Series 2021A Notes:  

(a) principal and interest payment delinquencies; 

(b) non-payment related defaults, if material; 

(c) unscheduled draws on debt service reserves reflecting financial difficulties; 

(d) unscheduled draws on any credit enhancement reflecting financial difficulties; 

(e) substitution of credit or liquidity providers, or their failure to perform; 

(f) adverse tax opinions, the issuance by the Internal Revenue Service of proposed or final 
determinations of taxability, Notices of Proposed Issue (IRS Form 5701-TEB) or other material notices or 
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determinations with respect to the tax status of the Series 2021A Notes, or other material events affecting the tax status 
of the Series 2021A Notes; 

(g) modifications to rights of Bondholders, if material; 

(h) bond calls, if material, and tender offers; 

(i)  defeasance of all or any portion of the Series 2021A Notes; 

(j) release, substitution, or sale of property securing repayment of the Series 2021A Notes, if material; 

(k) rating changes; 

(l) bankruptcy, insolvency, receivership or similar event of the Commission; 

(m) the consummation of a merger, consolidation, or acquisition involving the Commission or the sale 
of all or substantially all of the assets of the Commission, other than in the ordinary course of business, the entry into 
a definitive agreement to undertake such an action or the termination of a definitive agreement relating to any such 
actions, other than pursuant to its terms, if material; 

(n) appointment of a successor or additional trustee or the change of name of a trustee, if material. 

(o) incurrence of a “Financial Obligation”* of the Commission, if material, or agreement to covenants, 
events of default, remedies, priority rights, or other similar terms of a Financial Obligation of the 
Commission, any of which affect Bondholders of the Series 2021A Notes, if material; and 

(p)  default, event of acceleration, termination event, modification of terms, or other similar events under 
the terms of a Financial Obligation of the Commission, any of which reflect financial difficulties. 

Section 4.  Termination.  The obligations of the Commission hereunder will terminate upon the redemption, 
defeasance (within the meaning of the Rule) or payment in full of all the Series 2021A Notes. 

Section 5.  Amendment.  The Commission may modify its obligations hereunder without the consent of 
Bondholders, provided that this Disclosure Undertaking as so modified complies with the Rule as it exists at the time 
of modification.  The Commission shall within a reasonable time thereafter file with the MSRB a description of such 
modification(s). 

Section 6.  Defaults.  (a)  If the Commission fails to comply with any covenant or obligation regarding 
Continuing Disclosure specified in this Disclosure Undertaking, any holder (within the meaning of the Rule) or 
beneficial holder of Bonds then outstanding may, by notice to the Commission, proceed to protect and enforce its 
rights and the rights of the holders by an action for specific performance of the Commission’s covenant to provide the 
Continuing Disclosure. 

(b) Notwithstanding anything herein to the contrary, any failure of the Commission to comply with any 
obligation regarding Continuing Disclosure specified in this Disclosure Undertaking (i) shall not be deemed to 
constitute an event of default under the Series 2021A Notes or the Master Indenture of Trust, and any supplement 
thereto, providing for the issuance of the Series 2021A Notes and (ii) shall not give rise to any right or remedy other 
than that described in Section 6(a) above. 

                                                 
* “Financial Obligation”  means a (a) debt obligation; (b) derivative instrument entered into in connection with, or pledged as 

security or a source of payment for, an existing or planned debt obligation; or (c) guarantee of a debt obligation or any such 
derivative instrument; provided that “financial obligation” shall not include municipal securities (as defined in the Securities 
Exchange Act of 1934, as amended) as to which a final official statement (as defined in the Rule) has been provided to the 
MSRB consistent with the Rule. 
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Section 7.  Filing Method.  Any filing required hereunder shall be made by transmitting such disclosure, 
notice or other information in electronic format to the MSRB through the MSRB’s Electronic Municipal Market 
Access (EMMA) system pursuant to procedures promulgated by the MSRB. 

Section 8.  Additional Disclosure.  The Commission may from time to time disclose certain information 
and data in addition to the Continuing Disclosure.  Notwithstanding anything herein to the contrary, the Commission 
will not incur or be subject to any obligation or duty to continue to provide, or to update, such additional information 
or data. 

Section 9.  Dissemination Agent.  The Commission may, in its discretion, from time to time appoint or 
engage an entity to serve as Dissemination Agent to assist the Commission in fulfilling its covenants and obligations 
regarding this Disclosure Undertaking.  HRTAC anticipates utilizing the services of Digital Assurance Certification, 
L.L.C. to serve as Dissemination Agent.   

Section 10.  Counterparts.  This Disclosure Undertaking may be executed in several counterparts each of 
which shall be an original and all of which shall constitute but one and the same instrument. 

Section 11.  Governing Law.  This Disclosure Undertaking shall be construed and enforced in accordance 
with the laws of the Commonwealth of Virginia. 

HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION 
 

By:  
Donnie R. Tuck, Chair 

 

By:  
Kevin B.  Page, Executive Director 
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INFORMATION REGARDING THE DEPOSITORY 
TRUST COMPANY AND ITS BOOK-ENTRY SYSTEM 

The description which follows of the procedures and recordkeeping with respect to beneficial 
ownership interests in the Bonds, payments of principal of and premium, if any and interest on the Series 2021A 
Notes to The Depository Trust Company, New York, New York (“DTC”), its nominee, Participants or 
Beneficial Owners (each as hereinafter defined), confirmation and transfer of beneficial ownership interests in 
the Bonds and other bond-related transactions by and between DTC, Participants and Beneficial Owners is 
based solely on information furnished by DTC. 

DTC will act as securities depository for the Series 2021A Notes.  The Series 2021A Notes will be issued as 
fully-registered securities registered in the name of Cede & Co.  (DTC’s partnership nominee) or such other name as 
may be requested by an authorized representative of DTC.  One fully-registered Series 2021A Note certificate will be 
issued for the Series 2021A Notes, each in the aggregate principal amount of such maturity, and will be deposited 
with DTC. 

DTC, the world’s largest depository, is a limited-purpose trust company organized under the New York 
Banking Law, a “banking organization” within the meaning of the New York Banking Law, a member of the Federal 
Reserve System, a “clearing corporation” within the meaning of the New York Uniform Commercial Code, and a 
“clearing agency” registered pursuant to the provisions of Section 17A of the Securities Exchange Act of 1934.  DTC 
holds and provides asset servicing for over 3.5 million issues of U.S.  and non-U.S.  equity issues, corporate and 
municipal debt issues, and money market instruments (from over 100 countries) that DTC’s participants (the “Direct 
Participants”) deposit with DTC.  DTC also facilitates the post-trade settlement among Direct Participants of sales 
and other securities transactions in deposited securities, through electronic computerized book-entry transfers and 
pledges between Direct Participants’ accounts.  This eliminates the need for physical movement of securities 
certificates.  Direct Participants include both U.S.  and non-U.S.  securities brokers and dealers, banks, trust companies, 
clearing corporations, and certain other organizations.  DTC is a wholly-owned subsidiary of The Depository Trust & 
Clearing Corporation (“DTCC”).  DTCC is the holding company for DTC, National Securities Clearing Corporation 
and Fixed Income Clearing Corporation, all of which are registered clearing agencies.  DTCC is owned by the users 
of its regulated subsidiaries.  Access to the DTC system is also available to others such as both U.S.  and non-U.S.  
securities brokers and dealers, banks, trust companies, and clearing corporations that clear through or maintain a 
custodial relationship with a Direct Participant, either directly or indirectly (“Indirect Participants”).  DTC has an S&P 
rating of AA+.  The DTC Rules applicable to its Participants are on file with the Securities and Exchange Commission.  
More information about DTC can be found at www.dtcc.com. 

Purchases of the Series 2021A Notes under the DTC system must be made by or through Direct Participants, 
which will receive a credit for the Series 2021A Notes on DTC’s records.  The ownership interest of each actual 
purchaser of each Bond (the “Beneficial Owner”) is in turn to be recorded on the Direct and Indirect Participants’ 
records.  Beneficial Owners will not receive written confirmation from DTC of their purchase.  Beneficial Owners, 
however, are expected to receive written confirmations providing details of the transaction, as well as periodic 
statements of their holdings, from the Direct or Indirect Participant through which the Beneficial Owner entered into 
the transaction.  Transfers of ownership interests in the Series 2021A Notes are to be accomplished by entries made 
on the books of Direct or Indirect Participants acting on behalf of Beneficial Owners.  Beneficial Owners will not 
receive certificates representing their ownership interests in the Series 2021A Notes, except in the event that use of 
the book-entry system for the Series 2021A Notes is discontinued. 

To facilitate subsequent transfers, all Series 2021A Notes deposited by Direct Participants with DTC are 
registered in the name of DTC’s partnership nominee, Cede & Co., or such other name as may be requested by an 
authorized representative of DTC.  The deposit of the Series 2021A Notes with DTC and their registration in the name 
of Cede & Co.  or such other DTC nominee do not effect any change in beneficial ownership.  DTC has no knowledge 
of the actual Beneficial Owners of the Series 2021A Notes; DTC’s records reflect only the identity of the Direct 
Participants to whose accounts such Series 2021A Notes are credited, which may or may not be the Beneficial Owners.  
The Direct and Indirect Participants will remain responsible for keeping account of their holding on behalf of their 
customers. 

http://www.dtcc.com/
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Conveyance of notices and other communications by DTC to Direct Participants, by Direct Participants to 
Indirect Participants, and by Direct Participants and Indirect Participants to Beneficial Owners will be governed by 
arrangements among them, subject to any statutory or regulatory requirements as may be in effect from time to time. 

Redemption notices shall be sent to DTC.  If less than all of the Series 2021A Notes are being redeemed, 
DTC’s practice is to determine by lot the amount of the interest of each Direct Participant in such issue to be redeemed. 

Neither DTC nor Cede & Co.  (nor any other DTC nominee) will consent or vote with respect to the Series 
2021A Notes unless authorized by a Direct Participant in accordance with DTC’s MMI Procedures.  Under its usual 
procedures, DTC mails an Omnibus Proxy to the Commission or the Registrar as soon as possible after the record 
date.  The Omnibus Proxy assigns Cede & Co.’s consenting or voting rights to those Direct Participants to whose 
accounts the Bonds are credited on the record date (identified in a listing attached to the Omnibus Proxy). 

Redemption proceeds, distributions, and dividend payments on the Series 2021A Notes will be made to 
Cede & Co., or such other nominee as may be requested by an authorized representative of DTC.  DTC’s practice is 
to credit Direct Participants’ accounts upon DTC’s receipt of funds and corresponding detail information from the 
Commission or the Registrar, on payable date in accordance with their respective holdings shown on DTC’s records.  
Payments by Participants to Beneficial Owners will be governed by standing instructions and customary practices, as 
is the case with securities held for the accounts of customers in bearer form or registered in “street name,” and will be 
the responsibility of such Participant and not of DTC, the Commission or the Registrar subject to any statutory or 
regulatory requirements as may be in effect from time to time.  Payment of redemption proceeds, distributions, and 
dividend payments to Cede & Co.  (or such other nominee as may be requested by an authorized representative of 
DTC) is the responsibility of the Commission or the Registrar, disbursement of such payments to Direct Participants 
will be the responsibility of DTC, and disbursement of such payments to the Beneficial Owners will be the 
responsibility of Direct and Indirect Participants. 

DTC may discontinue providing its services as securities depository with respect to the Series 2021A Notes 
at any time by giving reasonable notice to the Commission or the Registrar.  Under such circumstances, in the event 
that a successor securities depository is not obtained, Series 2021A Note certificates will be printed and delivered. 

The Commission may decide to discontinue use of the system of book-entry transfers through DTC (or a 
successor securities depository).  In that event, Series 2021A Note certificates will be printed and delivered. 

The information in this section concerning DTC and DTC’s book-entry system has been obtained from 
sources that the Commission believes to be reliable, but the Commission takes no responsibility for the accuracy 
thereof. 

Neither the Commission nor the Registrar has any responsibility or obligation to the Direct or Indirect 
Participants or the Beneficial Owners with respect to (a) the accuracy of any records maintained by DTC or 
any Direct or Indirect Participant; (b) the payment by any Direct or Indirect Participant of any amount due to 
any Beneficial Owner in respect of the principal of and interest on the Series 2021A Notes; (c) the delivery or 
timeliness of delivery by any Direct or Indirect Participant of any notice to any Beneficial Owner that is 
required or permitted under the terms of the Master Indenture to be given to Bondholders; or (d) any other 
action taken by DTC, or its nominee, Cede & Co., as Bondholder, including the effectiveness of any action taken 
pursuant to an Omnibus Proxy. 

So long as Cede & Co.  is the registered owner of the Series 2021A Notes, as nominee of DTC, references 
in this Official Statement to the Owners of the Bonds shall mean Cede & Co.  and shall not mean the Beneficial 
Owners, and Cede & Co.  will be treated as the only holder of Series 2021A Notes for all purposes under the 
Master Indenture. 

The Commission may enter into amendments to the agreement with DTC or successor agreements 
with a successor securities depository, relating to the book-entry system to be maintained with respect to the 
Series 2021A Notes without the consent of Beneficial Owners or Bondholders. 
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_____________________________ 
 

BOND PURCHASE AGREEMENT 
_____________________________ 

 
 

__________, 2021 
 
Hampton Roads Transportation  
     Accountability Commission 
Chesapeake, Virginia 
 
Ladies and Gentlemen: 
 

The undersigned Citigroup Global Markets Inc., acting on behalf of itself and as 
representative (the “Representative”) of J.P. Morgan Securities LLC, Wells Fargo Securities, Loop 
Capital Markets LLC, and Siebert Williams Shank & Co., LLC (collectively, the “Underwriters”), 
hereby offers to enter into this Bond Purchase Agreement (this “Agreement”) with the Hampton 
Roads Transportation Accountability Commission, a political subdivision of the Commonwealth 
of Virginia (the “Commission”), for the sale by the Commission and purchase by the Underwriters 
of $___________ in aggregate principal amount of the Commission’s Hampton Roads 
Transportation Fund Senior Lien Bond Anticipation Notes, Series 2021A (the “Series 2021A 
Notes”).  The Underwriters are making this offer subject to acceptance by the Commission of this 
Agreement, which acceptance shall be evidenced by the execution and delivery of this Agreement 
by a duly authorized officer of the Commission, prior to 6:00 p.m., Eastern Time, on the date 
hereof and, upon such acceptance, execution and delivery, this Agreement shall be in full force 
and effect in accordance with its terms and shall be binding upon the Commission and the 
Underwriters, subject to Section 10 hereof.  The Underwriters may withdraw this Agreement upon 
written notice delivered by the Representative to the Executive Director of the Commission at any 
time prior to the acceptance of this Agreement by the Commission. 

Capitalized terms used but not defined herein shall have the meanings assigned thereto in 
the Official Statement (as defined in Section 5 hereof). 

1. Purchase and Sale of Series 2021A Notes.  Upon the terms and conditions and in 
reliance on the representations, warranties, and covenants contained in this Agreement, the 
Underwriters hereby agree to purchase from the Commission, and the Commission hereby agrees 
to sell and deliver to the Underwriters, all (but not less than all) of the Series 2021A Notes at the 
purchase price of $___________.__ (representing the sum of the par amount of the Series 2021A 
Notes, [plus] [net] original issue [premium] of $___________.__, less an underwriting discount of 
$_________.__) (the “Purchase Price”).  The Purchase Price shall be payable to the Commission 



2 
 

on the Closing Date (as defined herein), by wire transfer of Federal Funds as provided in Section 
8 below. 

The Underwriters intend to make an initial bona fide public offering of all of the Series 
2021A Notes of each maturity at a price not in excess of the respective initial offering price set 
forth in the front portion of the Official Statement and Schedule I attached hereto; provided, 
however, after such bona fide public offering the Underwriters may change such prices as they 
may deem necessary or desirable in connection with the offering and sale of the Series 2021A 
Notes and to sell the Series 2021A Notes to dealers (including dealer banks and dealers depositing 
the Series 2021A Notes into investment trusts) and others at prices higher than the initial offering 
prices indicated in the Official Statement (but in all case subject to the requirements of Section 6 
hereof).  As used in this paragraph the term “public” means the general public of investors who 
are purchasing for their own account as ultimate purchasers and does not include bond houses, 
brokers or similar persons or organizations acting in the capacity of underwriters, placement agents 
or wholesalers, including any of the Underwriters, any affiliates or affiliated accounts of any of 
the Underwriters, or dealers (including dealer banks and dealers depositing the Series 2021A Notes 
into investment trusts). The Underwriters agree that the Series 2021A Notes will only be offered 
pursuant to the Official Statement and only in jurisdictions where such offer is legal, and that a 
copy of the final version of the Official Statement will be delivered to each purchaser of the Series 
2021A Notes. 

2. No Advisory or Fiduciary Role.  The Commission acknowledges and agrees that 
each of the Underwriters is acting as a principal and not as agent, municipal advisor or fiduciary, 
and each Underwriter’s engagement under the terms set forth herein is as an independent contractor 
and not in any other capacity. The Commission acknowledges and agrees with the Underwriters 
that (i) the Underwriters are not acting as municipal advisors within the meaning of Section 15B 
of the Securities Exchange Act, as amended; (ii) the purchase and sale of the Series 2021A Notes 
pursuant to this Agreement is an arm’s-length commercial transaction among the Commission and 
the Underwriters; (iii) each Underwriter is and has been acting solely as a principal and is not 
acting as a municipal advisor, financial advisor or fiduciary of the Commission and has not 
assumed an advisory or fiduciary responsibility in favor of the Commission with respect to the 
transaction contemplated hereby or the discussions, undertakings, and procedures leading thereto 
(irrespective of whether such Underwriter has provided other services or is currently providing 
other services to the Commission on other matters); (iv) none of the Underwriters has any 
obligation to the Commission with respect to the offering contemplated hereby except the 
obligations expressly set forth in this Agreement; and (v) the Commission has consulted its own 
legal, financial and/or municipal, accounting, tax and other advisors, as applicable, to the extent it 
has deemed appropriate. 

3. Good Faith Deposit.  The Representative has delivered to the Commission, and 
the Commission acknowledges receipt of, a wire transfer in the aggregate amount of 
$_________.__, representing the good faith deposit of the Underwriters.  At the Closing 
(hereinafter defined in Section 8 below), the good faith deposit, exclusive of any interest earned 
on such amount which shall accrue to the benefit of the Commission, will be deducted from the 
amount payable by the Underwriters with respect to the aggregate purchase price of the Series 
2021A Notes (and applied by the Commission as proceeds of the Series 2021A Notes), and, 
accordingly, the Underwriters will pay $___________.__ (representing the $___________.__ 
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purchase price, less the $_________.__ good faith deposit).  If the Commission fails to deliver the 
Series 2021A Notes at the Closing, or if the Commission is unable on or before the Closing to 
satisfy the conditions to the Underwriters’ obligations contained in this Agreement, or if the 
obligations of the Underwriters are terminated for any reason permitted by this Agreement, the 
good faith deposit (with no credit for interest thereon) will be returned to the Representative.  If 
the Underwriters fail (other than for a reason permitted in this Agreement) to accept delivery of 
and pay for the Series 2021A Notes as provided in this Agreement, the good faith deposit will be 
retained by the Commission as full liquidated damages for such failure and for any and all defaults 
on the part of the Underwriters, and the delivery of the good faith deposit will constitute 
satisfaction, and will result in full release and discharge of the Underwriters and their affiliates 
from all claims and damages for such failure and for any and all defaults. The Underwriters and 
the Commission understand that in such event the actual damages of the Commission may be 
greater or may be less than the good faith deposit.  Accordingly, the Underwriters hereby waive 
any right to claim that the actual damages of the Commission are less than such sum, and the 
acceptance of this offer by the Commission shall constitute a waiver of any right the Commission 
may have to additional damages from the Underwriters. 

4. Background.  The Series 2021A Notes are authorized to be issued pursuant to the 
provisions of Chapter 26 of Title 33.2 of the Code of Virginia of 1950, as amended (the “HRTAC 
Act”), a resolution adopted by the Commission on June 17, 2021 (the “Bond Resolution”), the 
Master Trust Indenture dated as of February 1, 2018, by and between the Commission and 
Wilmington Trust, National Association, as trustee (the “Trustee”), as previously supplemented 
and amended (the “Master Indenture”), and the Sixth Supplemental Series Indenture of Trust dated 
as of __________, 2021 (the “Sixth Supplemental Indenture”), between the Commission and the 
Trustee.  The Commission will use the proceeds from the sale of the Series 2021A Notes primarily 
to pay, or reimburse itself for, portions of the costs of certain Commission projects as described in 
Exhibit A to the Sixth Supplemental Indenture, in anticipation of the proceeds to be received by 
the Commission from disbursements under that certain TIFIA Loan Agreement (the “TIFIA Loan 
Agreement”) attached as Exhibit A to the Fifth Supplemental Series Indenture of Trust dated as of 
__________, 2021 (the “Fifth Supplemental Indenture”), between the Commission and the 
Trustee.  The Master Indenture, as supplemented by the Fifth Supplemental Indenture and Sixth 
Supplemental Indenture, is hereinafter referred to as the “Indenture.” 

The Series 2021A Notes shall be as described in, authorized by, and issued and secured 
under the Indenture, shall be dated the date of delivery, shall bear interest at the rates and mature 
in principal amounts as described in the hereinafter defined Official Statement and in Schedule I 
attached hereto.  The Series 2021A Notes are limited obligations of the Commission that are 
payable solely from the funds pledged under the Indenture for such purpose and constitute Senior 
Bonds under such Indenture.  The Series 2021A Notes are not a debt of the Commonwealth or any 
political subdivision thereof (including any member locality) other than the Commission, and the 
Series 2021A Notes do not constitute indebtedness within the meaning of any debt limitation or 
restriction.  Neither the faith and credit nor the taxing power of the Commonwealth or any of its 
political subdivisions (including any member locality) is pledged to the payment of the Series 
2021A Notes.  HRTAC has no taxing powers. 
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5. Delivery of Official Statement and Other Documents.   

(a) The Commission has previously delivered to the Representative a 
Preliminary Official Statement dated ____________, 2021, with respect to the Series 
2021A Notes (the “Preliminary Official Statement”), in electronic form, and represents that 
the Preliminary Official Statement was deemed final by the Commission as of its date for 
purposes of Rule 15c2-12 promulgated under the Securities Exchange Act of 1934 (the 
“Rule”), except for the omission of such information as is specified under the Rule. The 
Commission ratifies, confirms and consents to the use of the Preliminary Official Statement 
and the final Official Statement (as defined below) by the Underwriters prior to the date 
hereof. The Commission also authorizes and consents to  the references in the Preliminary 
Official Statement and in the Official Statement to the Indenture and other pertinent 
documents, and the use by the Underwriters of copies of the Indenture and other pertinent 
documents of the Commission in connection with the public offering and sale of the Series 
2021A Notes, including, without limitation, the Audited Financial Statements of the 
Commission for the Fiscal Year ended June 30, 2019 (the “Financial Statements”). 

(b) Within seven (7) business days from the date hereof and, in any event, 
unless otherwise agreed to by the parties hereto, at least three (3) business days prior to 
Closing (as hereinafter defined), the Commission will deliver to the Underwriters copies 
of the final Official Statement relating to the Series 2021A Notes (such Official Statement, 
including the cover page and inside cover pages, and all appendices and statements 
included therein, incorporated by reference therein or attached thereto, together with all 
information previously permitted to have been omitted by Rule 15c2-12 and any 
supplements thereto, as have been approved by the Commission and the Representative, 
being hereinafter referred to as the “Official Statement”), in electronic word-searchable 
portable document format and dated the date hereof, in sufficient quantities to enable the 
Underwriters to comply with the Rule and other applicable rules of the Securities and 
Exchange Commission and the Municipal Securities Rulemaking Board (the “MSRB”) and 
to meet potential customer request for copies of the Official Statement. The Official 
Statement shall be executed by and on behalf of the Commission by an authorized officer 
of the Commission. The Official Statement shall be in substantially the same form as the 
Preliminary Official Statement and, other than information previously permitted to have 
been omitted by the Rule, the Commission shall only make such other additions, deletions 
and revisions in the Official Statement which are approved by the Representative.  By 
execution and delivery thereof by its Executive Director, the Commission shall deem the 
Official Statement complete as of its date within the meaning of the Rule.  The Commission 
authorizes and consents to the use by the Underwriters of the Official Statement and the 
Indenture in connection with the public offering and sale of the Series 2021A Notes. 

(c) The Representative shall submit a copy of the Official Statement to the 
MSRB’s Electronic Municipal Market Access System for municipal securities disclosures. 

(d) The Commission agrees that it will cooperate with the Representative in the 
qualification of the Series 2021A Notes for offering and sale and the determination of their 
eligibility for investment under the securities or “blue sky” laws of such jurisdictions as 
the Representative shall designate; provided, however, the Commission shall not be 



5 
 

required to register as a dealer or broker in any such jurisdiction, execute a general or 
special consent to service of process or qualify to do business in connection with any such 
qualification of the Series 2021A Notes in any jurisdiction other than Virginia, nor incur 
any costs or fees in connection with such qualification of the Series 2021A Notes. 

(e) To assist the Underwriters in complying with the Rule, the Commission (i) 
has executed and delivered a Rule 15c2-12 Compliance Certificate dated ____________, 
2021 (the “Rule 15c2-12 Compliance Certificate”); and (ii) will execute and deliver a 
Continuing Disclosure Undertaking dated ____________, 2021 (the “Continuing 
Disclosure Undertaking”) wherein the Commission will agree to provide annual financial 
information and operating data, and notices of the occurrence of certain specified events. 
The Continuing Disclosure Undertaking is described in, and a form thereof is attached as 
an Appendix to, the Preliminary Official Statement and shall also be included in the 
Official Statement. 

(f) The Commission covenants and agrees to promptly notify the 
Representative if, during the period commencing on the date hereof through the date 
twenty-five (25) days after the “end of the underwriting period,” as hereinafter defined, 
any event shall occur including, but not limited to, any material adverse change in the 
financial position, results of operations or condition, financial or otherwise, of the 
Commission, and of which the Commission has knowledge, that would cause the Official 
Statement to contain any untrue or incorrect statement of a material fact or to omit to state 
a material fact which should be included therein for the purpose for which the Official 
Statement is to be used or which is necessary in order to make the statements therein, in 
light of the circumstances under which they were made, not misleading (provided, 
however, no representation or warranty is made as to any of the information described in 
the provisos of Section 7(k) or Section 7(l) herein), and, if in the reasonable opinion of the 
Representative such event requires any amendment or supplement to the Official 
Statement, the Commission will at the Commission’s expense promptly amend or 
supplement the Official Statement in a form and manner jointly approved by the 
Commission and the Representative.  The “end of the underwriting period” means the 
Closing Date unless the Representative advises the Commission in writing on such Closing 
Date that as of such date there remains an unsold balance of the Series 2021A Notes, in 
which case the “end of the underwriting period” means the date as of which the 
Representative notifies the Commission that the Underwriters no longer retain an unsold 
balance of the Series 2021A Notes for sale to the public. 

6. Establishment of Issue Price.   

(a) The Representative, on behalf of the Underwriters, agrees to assist the 
Commission in establishing the issue price of the Series 2021A Notes, and shall execute 
and deliver to the Commission and Kaufman & Canoles, a Professional Corporation 
(“Bond Counsel”), on the Closing Date an “issue price” certificate, together with 
supporting pricing wires or equivalent communications, substantially in the form attached 
hereto as Exhibit D (the “Issue Price Certificate”), with such modifications as may be 
appropriate or necessary, in the reasonable judgment of the Representative, the 
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Commission and Bond Counsel, to accurately reflect, as applicable, the sales price or prices 
or the initial offering price or prices to the public of the Series 2021A Notes.   

(b) Except as otherwise set forth in Exhibit D attached hereto, the Commission 
will treat the first price at which 10% of each maturity of the Series 2021A Notes (the “10% 
test”) is sold to the public as the issue price of that maturity.  At or promptly after the 
execution of this Agreement, the Representative shall report to the Commission the price 
or prices at which the Underwriters have sold to the public each maturity of the Series 
2021A Notes.  For purposes of this Section, if Series 2021A Notes mature on the same date 
but have different interest rates, each separate CUSIP number within that maturity will be 
treated as a separate maturity of the Series 2021A Notes.    

(c) The Representative confirms that the Underwriters have offered the Series 
2021A Notes to the public on or before the date of this Agreement at the offering price or 
prices (the “initial offering price”), or at the corresponding yield or yields, set forth in 
Exhibit D attached hereto, except as otherwise set forth therein.  Exhibit D also sets forth, 
as of the date of this Agreement, the maturities, if any, of the Series 2021A Notes for which 
the 10% test has not been satisfied and for which the Commission and the Representative, 
on behalf of the Underwriters, agree that (i) the Representative will retain all unsold Series 
2021A Notes of each maturity for which the 10% test has not been satisfied and not allocate 
any such Series 2021A Notes to any other Underwriter and (ii) the restrictions set forth in 
the next sentence shall apply, which will allow the Commission to treat the initial offering 
price to the public of each such maturity as of the sale date as the issue price of that maturity 
(the “hold-the-offering-price rule”).  So long as the hold-the-offering-price rule remains 
applicable to any maturity of the Series 2021A Notes, the Representative will neither offer 
nor sell unsold Series 2021A Notes of that maturity to any person at a price that is higher 
than the initial offering price to the public during the period starting on the sale date and 
ending on the earlier of the following: 

(1) the close of the fifth (5th) business day after the sale date; or 

(2) the date on which the Underwriters have sold at least 10% of that 
maturity of the Series 2021A Notes at a price that is no higher than 
the initial offering price to the public. 

The Representative will advise the Commission promptly after the close of the fifth (5th) 
business day after the sale date whether the Underwriters have sold 10% of that maturity of the 
Series 2021A Notes to the public at a price that is no higher than the initial offering price to the 
public.  

(d) The Representative confirms that: 

(i) any agreement among underwriters, any selling group agreement and each 
third-party distribution agreement (to which the Representative is a party) relating 
to the initial sale of the Series 2021A Notes to the public, together with the related 
pricing wires, contains or will contain language obligating each Underwriter, each 
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dealer who is a member of the selling group and each broker-dealer that is a party 
to such third-party distribution agreement, as applicable: 

(A)(i) to report the prices at which it sells to the public the unsold Series 
2021A Notes of each maturity allocated to it, whether or not the Closing 
Date has occurred, until either all Series 2021A Notes of that maturity 
allocated to it have been sold or it is notified by the Representative that the 
10% test has been satisfied as to the Series 2021A Notes of that maturity, 
provided that, the reporting obligation after the Closing Date may be at 
reasonable periodic intervals or otherwise upon request of the 
Representative, and (ii) to comply with the hold-the-offering-price rule, if 
applicable, if and for so long as directed by the Representative and as set 
forth in the related pricing wires, 

(B) to promptly notify the Representative of any sales of Series 2021A 
Notes that, to its knowledge, are made to a purchaser who is a related party 
to an underwriter participating in the initial sale of the Series 2021A Notes 
to the public (each such term being used as defined below), and 

(C) to acknowledge that, unless otherwise advised by the Underwriter, 
dealer or broker-dealer, the Representative shall assume that each order 
submitted by the Underwriter, dealer or broker-dealer is a sale to the public. 

(ii) any agreement among underwriters or selling group agreement relating to 
the initial sale of the Series 2021A Notes to the public, together with the related 
pricing wires, contains or will contain language obligating each Underwriter or 
dealer that is a party to a third-party distribution agreement to be employed in 
connection with the initial sale of the Series 2021A Notes to the public to require 
each broker-dealer that is a party to such third-party distribution agreement to (A) 
report the prices at which it sells to the public the unsold Series 2021A Notes of 
each maturity allocated to it, whether or not the Closing Date has occurred, until 
either all Series 2021A Notes of that maturity allocated to it have been sold or it is 
notified by the Representative or such Underwriter or dealer that the 10% test has 
been satisfied as to the Series 2021A Notes of that maturity, provided that, the 
reporting obligation after the Closing Date may be at reasonable periodic intervals 
or otherwise upon request of the Representative or such Underwriter or dealer, and 
(B) comply with the hold-the-offering-price rule, if applicable, if and for so long as 
directed by the Representative or the Underwriter or the dealer and as set forth in 
the related pricing wires.           

(e) The Commission acknowledges that, in making the representations set forth 
in this section, the Representative will rely on (i) the agreement of each Underwriter to 
comply with the requirements for establishing issue price of the Series 2021A Notes, 
including, but not limited to, its agreement to comply with the hold-the-offering-price rule, 
if applicable to the Series 2021A Notes, as set forth in an agreement among underwriters 
and the related pricing wires, (ii) in the event a selling group has been created in connection 
with the initial sale of the Series 2021A Notes to the public, the agreement of each dealer 
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who is a member of the selling group to comply with the requirements for establishing 
issue price of the Series 2021A Notes, including, but not limited to, its agreement to comply 
with the hold-the-offering-price rule, if applicable to the Series 2021A Notes, as set forth 
in a selling group agreement and the related pricing wires, and (iii) in the event that an 
Underwriter or dealer who is a member of the selling group is a party to a third-party 
distribution agreement that was employed in connection with the initial sale of the Series 
2021A Notes to the public, the agreement of each broker-dealer that is a party to such 
agreement to comply with the requirements for establishing issue price of the Series 2021A 
Notes, including, but not limited to, its agreement to comply with the hold-the-offering-
price rule, if applicable to the Series 2021A Notes, as set forth in the third-party distribution 
agreement and the related pricing wires.  The Commission further acknowledges that each 
Underwriter shall be solely liable for its failure to comply with its agreement regarding the 
requirements for establishing issue price of the Series 2021A Notes, including, but not 
limited to, its agreement to comply with the hold-the-offering-price rule, if applicable to 
the Series 2021A Notes, and that no Underwriter shall be liable for the failure of any other 
Underwriter, or of any dealer who is a member of a selling group, or of any broker-dealer 
that is a party to a third-party distribution agreement, to comply with its corresponding 
agreement to comply with the requirements for establishing issue price of the Series 2021A 
Notes, including, but not limited to, its agreement to comply with the hold-the-offering-
price rule, if applicable to the Series 2021A Notes. 

(f) The Underwriters acknowledge that sales of any Series 2021A Notes to any 
person that is a related party to an underwriter participating in the initial sale of the Series 
2021A Notes to the public (each such term being used as defined below) shall not constitute 
sales to the public for purposes of this section.  Further, for purposes of this section: 

(i) “public” means any person other than an underwriter or a related party,  

(ii) “underwriter” means (A) any person that agrees pursuant to a written 
contract with the Commission (or with the lead underwriter to form an 
underwriting syndicate) to participate in the initial sale of the Series 2021A 
Notes to the public and (B) any person that agrees pursuant to a written 
contract directly or indirectly with a person described in clause (A) to 
participate in the initial sale of the Series 2021A Notes to the public 
(including a member of a selling group or a party to a third-party distribution 
agreement participating in the initial sale of the Series 2021A Notes to the 
public),  

(iii) a purchaser of any of the Series 2021A Notes is a “related party” to an 
underwriter if the underwriter and the purchaser are subject, directly or 
indirectly, to (A) more than fifty percent (50%) common ownership of the 
voting power or the total value of their stock, if both entities are 
corporations (including direct ownership by one corporation of another), 
(B) more than fifty percent (50%) common ownership of their capital 
interests or profits interests, if both entities are partnerships (including 
direct ownership by one partnership of another), or (C) more than fifty 
percent (50%) common ownership of the value of the outstanding stock of 
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the corporation or the capital interests or profit interests of the partnership, 
as applicable, if one entity is a corporation and the other entity is a 
partnership (including direct ownership of the applicable stock or interests 
by one entity of the other), and  

 (iv) “sale date” means the date of execution of this Bond Purchase Agreement 
by all parties. 

7. Representations, Warranties and Covenants of the Commission.  By the 
Commission’s acceptance hereof, it hereby represents, warrants and covenants to the 
Underwriters, as of the date of this Agreement (and it shall be a condition of the obligation of the 
Underwriters to purchase and accept delivery of the Series 2021A Notes at the Closing that the 
Commission shall so represent and warrant as of the Closing Date), that: 

(a) The Commission is a political subdivision of the Commonwealth of 
Virginia (the “Commonwealth”) duly created and validly existing under the laws of the 
Commonwealth;  

(b) The Commission has complied with all applicable provisions of the 
Constitution and laws of the Commonwealth, including the HRTAC Act, with respect to 
the consummation of, and has full power and authority to consummate, all transactions 
contemplated by this Agreement, the Indenture, the Continuing Disclosure Undertaking, 
and the Official Statement (collectively, the “Commission Documents”) and any other 
agreements and instruments relating thereto; 

(c) The Commission is authorized under the provisions of the HRTAC Act to 
issue the Series 2021A Notes for the purposes described in the Indenture and the Official 
Statement; 

(d) The Bond Resolution has duly and validly authorized all necessary action 
to be taken by the Commission for (i) the issuance, sale, and delivery of the Series 2021A 
Notes upon the terms set forth herein, (ii) the execution, delivery, and performance of the 
Commission Documents, which provide for the issuance and delivery of and security for 
the Series 2021A Notes, (iii) the carrying out, giving effect to, and consummation of the 
transactions contemplated hereby and (iv)  to the distribution by the Underwriters of the 
Preliminary Official Statement and the Official Statement; 

(e) All conditions precedent set forth in the Bond Resolution for the issuance 
of the Series 2021A Notes have been satisfied; 

(f) The Commission Documents, when executed by the other parties thereto, if 
any, will have been duly and validly executed and delivered by the Commission and will 
be in full force and effect as to the Commission, and such Commission Documents 
constitute legal, valid and binding obligations of the Commission, enforceable in 
accordance with their respective terms, subject to bankruptcy, insolvency, reorganization, 
moratorium and other similar laws and principles of equity relating to or affecting the 
enforcement of creditors’ rights; and the Series 2021A Notes, when issued, authenticated 
and delivered to the Underwriters in accordance with the Bond Resolution and the 
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Indenture will constitute legal, valid and binding limited obligations of the Commission 
enforceable in accordance with their terms, subject to bankruptcy, insolvency, 
reorganization, moratorium and other similar laws and principles of equity relating to or 
affecting the enforcement of creditors’ rights; 

(g) Except as described in the Official Statement, there is no action, suit, 
proceeding, inquiry or investigation, at law or in equity, before or by any court, 
governmental agency or public board or body, pending or, to the best knowledge of the 
Commission, threatened against the Commission (i) which may affect the existence of the 
Commission or the titles or rights of its officers to their respective offices, (ii) which may 
affect or which seeks to prohibit, restrain or enjoin (A) the sale, issuance, authentication or 
delivery of the Series 2021A Notes or (B) the collection or payment of HRTAC Revenues 
or the pledge and assignment thereof by the Commission to make payments on the Series 
2021A Notes, (iii) which in any way contests or affects the validity or enforceability of the 
Commission Documents, (iv) which contests in any way the completeness or accuracy of 
the Official Statement, or (v) which contests the powers of the Commission or, to the best 
knowledge of the Commission, any authority or proceedings for the issuance, 
authentication, sale or delivery of the Series 2021A Notes, the Commission Documents or 
any of them or the transactions contemplated thereby, nor, to the best knowledge of the 
Commission, is there any basis therefor wherein an unfavorable decision, ruling or finding 
would materially adversely affect the validity or enforceability of the Series 2021A Notes 
or any of the Commission Documents; 

(h) The Commission is not in breach of or default under any constitutional 
provision, law or administrative regulation of the Commonwealth of Virginia or the United 
States of America or any applicable judgment or decree or any loan agreement, indenture, 
bond, note, ordinance, resolution, agreement or other instrument to which the Commission 
is a party or to which the Commission or any of its property or assets are otherwise subject, 
and no event has occurred and is continuing which constitutes or with the passage of time 
or the giving of notice, or both, would constitute a default or event of default by the 
Commission under any such instrument; and the execution and delivery of this Agreement 
and the other Commission Documents, and the Commission’s compliance with the 
provisions hereof and thereof, under the circumstances contemplated hereby, will not 
conflict with or constitute on the part of the Commission a violation of, breach of, or default 
under (i) the HRTAC Act, (ii) in any material respect, any indenture, mortgage, lease or 
note agreement, or any other agreement or instrument to which the Commission is a party 
or by which the Commission is bound, or (iii) any constitutional provision or statute or any 
order, rule or regulation of any court or governmental agency or body having jurisdiction 
over the Commission or any of its activities or properties; 

(i) All consents, approvals, authorizations and orders of governmental or 
regulatory authorities that are required to be obtained by the Commission in connection 
with the execution and delivery of this Agreement and the other Commission Documents 
and the consummation of the transactions contemplated thereby to be consummated on or 
before the Closing Date have been or will be, at Closing, duly obtained and in full force 
and effect; provided, that no representation or warranty is expressed as to any action 
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required under applicable federal or state securities laws or “blue sky” laws of any 
jurisdiction in connection with the issuance and sale of the Series 2021A Notes; 

(j) The Series 2021A Notes conform to the descriptions thereof contained in 
the Official Statement under the captions “INTRODUCTION,” “DESCRIPTION OF THE 
SERIES 2021A NOTES,” and “SECURITY FOR AND SOURCES OF PAYMENT OF 
THE SERIES 2021A NOTES”; the Continuing Disclosure Undertaking conforms to the 
description thereof contained in the Official Statement under the caption “CONTINUING 
DISCLOSURE” and in APPENDIX F; and the proceeds of the sale of the Series 2021A 
Notes will be applied generally as described in the Official Statement under the caption 
“DESCRIPTION OF THE SERIES 2021A NOTES – Estimated Sources and Uses of 
Funds”; 

(k) Except for information which is permitted to be omitted pursuant to the 
Rule, the Preliminary Official Statement, as of its date and as of the date hereof, was and 
is true and correct in all material respects and did not and does not contain any untrue or 
misleading statement of a material fact or omit to state a material fact required to be stated 
therein or necessary to make the statements therein, in light of the circumstances under 
which they were made, not misleading; provided, however, no representation or warranty 
is made as to information in the Preliminary Official Statement (A) with respect to 
overallotment and stabilization, (B) under the captions “TAX MATTERS,” “FINANCIAL 
ADVISOR,” and “UNDERWRITING,” and (C) in APPENDICES A, F and G; 

(l) The Official Statement is, as of its date, and at all times after the date of the 
Official Statement up to and including the Closing Date will be, true and correct in all 
material respects and does not and will not contain any untrue or misleading statement of 
a material fact or omit to state a material fact required to be stated therein or necessary to 
make the statements therein, in light of the circumstances under which they were made, 
not misleading; provided, however, no representation or warranty is made as to information 
in the Official Statement (A) with respect to overallotment and stabilization, (B) under the 
captions “TAX MATTERS,” “FINANCIAL ADVISOR,” and “UNDERWRITING,” and 
(C) in APPENDICES A, F and G; 

(m) The Commission certifies that it has either received the consent of the 
Commission’s independent auditor, PBMares, LLP, to the inclusion of the financial 
statements set forth in APPENDIX B to the Preliminary Official Statement and the Official 
Statement, or that such consent is not required. 

(n) At the time of the Commission’s acceptance hereof and (unless an event 
occurs of the nature described in Section 5(f)) at all times subsequent hereto during the 
period up to and including twenty-five (25) days subsequent to the end of the underwriting 
period, as defined in Section 5(f), the Official Statement did not and will not contain any 
untrue or misleading statement of a material fact or omit to state any material fact required 
to be stated therein or necessary to make the statements therein, in light of the 
circumstances under which they were made, not misleading; provided, however, no 
representation or warranty is made as to any of the information described in the provisos 
of paragraph (k) and (l) above; 
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(o) If the Official Statement is supplemented or amended pursuant to Section 
5(f), at the time of each supplement or amendment thereto and (unless subsequently again 
supplemented or amended pursuant to Section 5(f)) at all times subsequent thereto during 
the period up to and including twenty-five (25) days subsequent to the end of the 
underwriting period, the Official Statement as so supplemented or amended will not 
contain any untrue or misleading statement of a material fact or omit to state any material 
fact required to be stated therein or necessary to make the statements therein, in light of the 
circumstances under which they were made, not misleading; provided, however, no 
representation or warranty is made as to any of the information described in the provisos 
of paragraphs (k) and (l) above; 

(p) The Financial Statements and other financial information regarding the 
Commission contained in the Preliminary Official Statement and the Official Statement 
have been prepared in all material respects on a consistent basis (except as described in the 
Preliminary Official Statement and the Official Statement) in accordance with generally 
accepted accounting principles applicable to the financial reporting of governmental 
entities and present fairly the financial position and results of operations of the Commission 
as of the dates and for the periods therein indicated; 

(q) The Commission has the legal authority to apply and will apply, or cause to 
be applied, the proceeds from the sale of the Series 2021A Notes as provided in, and subject 
to all of the terms and provisions of the Indenture, and will not take or omit to take any 
action which action or omission would adversely affect the excludability from gross 
income for federal income tax purposes of the interest on the Series 2021A Notes; 

(r) Prior to the Closing, the Commission will not take any action within or 
under its control that would cause any adverse change of a material nature in such financial 
position, results of operations or condition of the Commission; 

(s) Neither the SEC nor any state securities commission has issued or 
threatened to issue any order preventing or suspending the use of the Preliminary Official 
Statement, which has been “deemed final” by the Commission under the Rule, or the 
Official Statement; 

(t) Except as set forth in the Preliminary Official Statement and the Official 
Statement, the Commission has not failed during the previous five (5) years to comply in 
all material respects with any previous undertakings in a written continuing disclosure 
contract or agreement under the Rule; 

(u) No person, whether generally or through an enterprise, fund, or account of 
such person, other than the Commission, is committed by contract or other arrangement 
structured to support payment of all, or part, of the obligations on the Series 2021A Notes 
for purposes of and within the meaning of the Rule;  

(v) Any certificate signed by any of the Commission’s authorized officers and 
delivered to the Representative shall be deemed a representation and warranty by it to the 
Underwriters as to the statements made therein; and 
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(w) Between the date hereof and the time of the Closing, except pursuant to the 
Fifth Supplemental Indenture and the TIFIA Loan Agreement, the Commission shall not, 
without the prior written consent of the Representative, offer or issue in any material 
amount any bonds, notes or other obligations for borrowed money, or incur any material 
liabilities, direct or contingent, except in the course of normal business operations of the 
Commission or except for such borrowings as may be described in or contemplated by the 
Official Statement. 

All representations, warranties and agreements of the Commission shall remain operative 
and in full force and effect regardless of any investigations made by any Underwriter or on an 
Underwriter’s behalf and shall survive the delivery of the Series 2021A Notes. 

8. Closing.  At or before 2:00 p.m., Eastern Time, on ____________, 2021, or at such 
other time or at such other date as shall have been mutually agreed upon by the Commission and 
the Representative (the “Closing Date” or the “Closing”), (a) the Commission will deliver the 
Series 2021A Notes to the Underwriters, in definitive form and duly executed and authenticated, 
in such authorized denominations and registered in such names as the Underwriters may request 
through the FAST system of registration with The Depository Trust Company (“DTC”), New 
York, New York, at the offices of the Trustee, (b) the Commission will deliver to the 
Representative the closing documents hereinafter mentioned and (c) the Underwriters will accept 
such delivery and pay the Purchase Price of the Series 2021A Notes as set forth in Section 1 hereof 
by wire transfer of Federal Funds to or as directed by the Commission for deposit in the various 
funds established under the Indenture.  Delivery of the other documents as aforesaid shall be made 
at the offices of Bond Counsel or at such other location as shall have been mutually agreed upon 
by the Commission and the Representative.  The Series 2021A Notes shall bear proper CUSIP 
numbers and shall be in typewritten form, with a single note for each maturity of the Series 2021A 
Notes, each such note to be in a principal amount equal to the principal amount of the Series 2021A 
Notes maturing on each such date.  The Series 2021A Notes shall be registered in the name of 
Cede & Co., as nominee of DTC and will be made available for inspection and checking by the 
Underwriters at the offices of the Trustee in Richmond, Virginia, not later than the business day 
prior to the Closing Date.  It is anticipated that CUSIP identification numbers will be printed on 
each Series 2021A Note, but neither the failure to print the numbers on any Series 2021A Note nor 
any error in the numbers or the printing will constitute cause for a failure or refusal by the 
Underwriters to accept delivery and pay the Purchase Price. 

9. Conditions Precedent to the Underwriters’ Obligations.  The Underwriters have 
entered into this Agreement in reliance upon the Commission’s representations and warranties and 
subject to the Commission’s performance of its obligations hereunder, both as of the date hereof 
and as of the date of the Closing. The Underwriters’ obligations under this Agreement are and shall 
be subject to the following further conditions: 

(a) The TIFIA Loan Agreement shall have been executed and delivered, the 
conditions precedent to its effectiveness set forth therein shall have been met so that the 
interest rate on the TIFIA Loan Agreement may be established, and the Commission shall 
have performed all of its obligations required to be performed so that the TIFIA Loan will 
be in full force and effect on the Closing Date; 
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(b) At the time of the Closing, the Bond Resolution and the Commission 
Documents shall be in full force and effect and shall not have been repealed, amended, 
modified or supplemented in any material respect since the date of this Agreement unless 
agreed to by the Representative; 

(c) There shall not have occurred any material change, or any development 
involving a material change, in or affecting the activities, properties, revenues or financial 
condition of the Commission from that described in the Preliminary Official Statement and 
Official Statement, which in the reasonable judgment of the Representative materially and 
adversely affects the investment quality of the Series 2021A Notes or the price at which 
the Series 2021A Notes are proposed to be sold; and 

(d) At or prior to the Closing, the Representative shall have received each of 
the following documents (in each case with only such changes as the Representative shall 
approve): 

(1) The final approving opinion of Bond Counsel in substantially the 
form attached as APPENDIX F to the Official Statement;  

(2) The supplemental opinion of Bond Counsel in substantially the form 
attached hereto as Exhibit A; 

(3) The opinion of Willcox & Savage, P.C., counsel to the Commission 
(“Commission’s Counsel”), in substantially the form attached hereto as Exhibit B; 

(4) The opinion of Butler Snow LLP, counsel to the Underwriters 
(“Underwriters’ Counsel”), in substantially the form attached hereto as Exhibit C; 

(5) A certificate of the Commission dated the Closing Date signed by 
its Executive Director and by the Chair of the Commission (and/or other such 
proper officer of the Commission) to the effect that: (A) the representations and 
warranties of the Commission contained herein and in the Indenture are true and 
correct in all material respects as of the Closing Date, as if made on the Closing 
Date; (B) except as otherwise disclosed in the Official Statement, no litigation or 
proceeding is pending with respect to which service or notice on the Commission 
has been perfected or given or, to their knowledge, threatened against the 
Commission (i) to restrain or enjoin the issuance or delivery of the Series 2021A 
Notes and the Commission Documents or the collection of HRTAC Revenues, (ii) 
in any way contesting or affecting any authority for the issuance or the validity of 
the Series 2021A Notes, the validity, due authorization and execution of the 
Commission Documents, or the Commission’s right to use the proceeds of the 
Series 2021A Notes for the purposes described in the Bond Resolution, the Official 
Statement and the Indenture, (iii) in any way contesting the corporate existence or 
powers of the Commission with respect to the transactions contemplated hereby, or 
(iv) if adversely determined, could materially adversely affect the financial position 
or operating condition of the Commission; (C) at the time of the Closing, the 
Agreement, the Bond Resolution and the Commission Documents are in full force 
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and effect and none of the proceedings or authority for the issuance and delivery of 
the Series 2021A Notes and for the execution and delivery of this Agreement, the 
Bond Resolution and the Commission Documents have been modified, amended or 
repealed; and (D) the Financial Statements present fairly the Commission’s 
financial condition as of June 30, 2019, and the results of its operations for such 
period set forth therein and have been prepared in accordance with generally 
accepted accounting principles consistently applied; and there has been no material 
adverse change in the financial affairs of the Commission since June 30, 2019, 
except as disclosed in the Official Statement; 

(6) A certified copy of the Bond Resolution, a fully-executed copy of 
the TIFIA Loan Agreement, and a fully-executed original of each of the 
Commission Documents; 

(7) A request and authorization of the Commission signed by its Chair 
(or such other proper officer of the Commission) to the Trustee to authenticate and 
deliver the Series 2021A Notes to or at the direction of the Underwriters for the 
account of the Underwriters upon payment to or for the account of the Commission 
of the Purchase Price; 

(8) Evidence that the Commission shall have received long-term rating 
for the Series 2021A Notes of not less than Aa2 by Moody’s Investor Service (or 
any successor thereto, “Moody’s”), and not less than “AA” by S&P Global Ratings, 
a Standard & Poor’s Financial Services LLC business (or any successor thereto, 
“S&P”);  

(9) A certificate signed by the Commission’s Executive Director setting 
forth facts, estimates and circumstances (including covenants of the Commission) 
in existence on the Closing Date sufficient to support the conclusion that it is not 
expected that the proceeds of the Series 2021A Notes will be used in a manner that 
would cause the Series 2021A Notes to be “arbitrage bonds” within the meaning of 
Section 148 of the Internal Revenue Code of 1986, as amended, and applicable 
rules and regulations; 

(10) A copy of the Internal Revenue Service Form 8038-G relating to the 
Series 2021A Notes and duly signed by an authorized officer of the Commission 
and evidence that such form will be filed with the Internal Revenue Service within 
the applicable time limit; 

(11) Evidence that the Commission has satisfied the conditions set forth 
in the Indenture with respect to the issuance of the Series 2021A Notes; and 

(12) Such additional legal opinions, certificates, proceedings, 
instruments and other documents as the Representative may reasonably require to 
evidence the truth and accuracy, as of the date hereof and as of the Closing Date, 
of the representations and warranties contained herein and of the statements and 
information contained in the Official Statement and the due performance or 
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satisfaction on or prior to the Closing Date of all the agreements then to be 
performed and conditions then to be satisfied by the Commission. 

If the Commission shall be unable to satisfy the conditions to the Underwriters’ obligations 
contained in this Agreement or if the Underwriters’ obligations shall be terminated for any reason 
permitted by this Agreement, this Agreement shall terminate and neither the Underwriters nor the 
Commission shall have any further obligation hereunder, except (i) as required by Section 1 hereof 
with respect to the good faith deposit, and (ii) that the respective obligations of the Commission 
and the Underwriters set forth in Section 11 hereof shall continue in full force and effect. 

10. Events Permitting the Underwriters to Terminate.  The Representative shall 
have the right to cancel the Underwriters’ obligation to purchase and accept delivery of the Series 
2021A Notes hereunder and to terminate this Agreement by written notification by the 
Representative to the Commission of their election to cancel if at any time subsequent to the date 
of this Agreement and prior to the Closing Date: 

(a) an event shall occur that makes untrue or incorrect in any material respect, 
as of the time of such event, any statement or information contained in the Preliminary 
Official Statement or the Official Statement or results in an omission to state a material 
fact necessary to make the statements contained therein, in light of the circumstances under 
which they were made, not misleading in any material respect and, in either such event, (i) 
the Commission does not permit the Official Statement to be supplemented to supply such 
statement or information, or (ii) the effect of the Official Statement as so supplemented, in 
the reasonable judgment of the Representative, is to materially adversely affect the market 
price or marketability of the Series 2021A Notes or the sale, at the contemplated offering 
prices (or yields), by the Underwriters of the Series 2021A Notes;  

(b) an amendment to the Constitution of the United States or the 
Commonwealth of Virginia shall have been passed or legislation shall have been enacted 
by the Congress of the United States, or legislation shall be reported out of committee, or 
recommended for passage by either House of the Congress, or recommended to the 
Congress or otherwise endorsed for passage (by press release, other form of notice or 
otherwise) by the President of the United States, the Treasury Department of the United 
States, the Internal Revenue Service or the Chair or ranking minority member of the 
Committee on Finance of the United States Senate or the Committee on Ways and Means 
of the United States House of Representatives, or legislation is proposed for consideration 
by either such committee by any member thereof or presented as an option for 
consideration by either such committee by the staff or such committee or by the staff of the 
Joint Committee on Taxation of the Congress of the United States, or a bill to amend the 
Code (which, if enacted, would be effective as of a date prior to the Closing) shall be filed 
in either House, or a decision by a court the United States or of the Commonwealth of 
Virginia or the Tax Court of the United States shall be rendered, or a ruling shall have been 
made or a regulation or temporary regulation shall be issued or proposed by or on behalf 
of the Department of the Treasury or the Internal Revenue Service of the United States, or 
other agency of the federal government or the Commonwealth of Virginia, in any such case 
with respect to or affecting (directly or indirectly) the taxation by the federal government 
or the Commonwealth of Virginia of interest received on obligations of the general 
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character of the Series 2021A Notes which, in the opinion of the Representative, materially 
adversely affects the market for the Series 2021A Notes or the sale, at the contemplated 
offering prices (or yields), by the Underwriters of the Series 2021A Notes or may have the 
purpose or effect, directly or, indirectly, of affecting the tax status of the Commission, its 
property or income, its securities (including the Series 2021A Notes) or the interest thereon, 
or any tax exemption granted or authorized by the Commonwealth of Virginia;  

(c) a stop order, ruling, regulation, proposed regulation or statement by or on 
behalf of the Securities and Exchange Commission or any other governmental agency 
having jurisdiction of the subject matter shall be issued or made to the effect of which is 
that the issuance, offering or sale of the Series 2021A Notes, or the execution and delivery 
of this Agreement, the Rule 15c2-12 Compliance Certificate, the Indenture, or the 
Continuing Disclosure Undertaking, as contemplated hereby or by the Preliminary Official 
Statement or the Official Statement, is or would be in violation of any applicable law, rule 
or regulation, including (without limitation) any provision of applicable federal securities 
laws, including the Securities Act of 1933, as amended, the Securities Exchange Act of 
1934, as amended or the Trust Indenture Act of 1939, as amended;  

(d) an order, decree or injunction of any court of competent jurisdiction, issued 
or made to the effect that the issuance, offering or sale of obligations of the general 
character of the Series 2021A Notes, or the issuance, offering or sale of the Series 2021A 
Notes, including any or all underlying obligations, as contemplated hereby or by the 
Preliminary Official Statement or the Official Statement, is or would be in violation of any 
applicable law, rule or regulation, including (without limitation) any provision of 
applicable federal securities laws as amended and then in effect;  

(e) any litigation shall be instituted or be pending at the time of the Closing to 
restrain or enjoin the issuance, sale or delivery of the Series 2021A Notes, or in any way 
contesting or affecting any authority for or the validity of the proceedings authorizing and 
approving the HRTAC Act, the Bond Resolution, this Agreement, the Rule 15c2-12 
Compliance Certificate, the Indenture, or the Continuing Disclosure Undertaking; or the 
existence or powers of the Commission with respect to its obligations under the HRTAC 
Act, the Bond Resolution, this Agreement, the Rule 15c2-12 Compliance Certificate, the 
Indenture, or the Continuing Disclosure Undertaking;  

(f) legislation introduced in or enacted (or resolution passed) by the Congress 
or recommended for passage (whether or not then introduced) by the President of the 
United States, or an order, decree or injunction issued by any court established under 
Article III of the Constitution of the United States or by the Tax Court of the United States, 
or an order, ruling, regulation (final, temporary, or proposed), press release or other form 
of notice issued or made by or on behalf of the Securities and Exchange Commission, or 
any other governmental agency having jurisdiction of the subject matter, to the effect that 
obligations of the general character of the Series 2021A Notes, including any or all 
underlying arrangements, are not exempt from registration under the Securities Act of 
1933, as amended (the “Securities Act”), or that the Indenture is not exempt from 
qualification under or other requirements of the Trust Indenture Act of 1939, as amended, 
or that the issuance, offering or sale of obligations of the general character of the Series 
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2021A Notes, including any or all underlying arrangements, as contemplated hereby or by 
the Official Statement or otherwise, is or would be in violation of the federal securities law 
as amended and then in effect;  

(g) there shall have occurred (i) any outbreak or escalation of hostilities, 
declaration by the United States of a national or international emergency or war; or (ii) any 
other calamity or crisis in the financial markets of the United States or elsewhere (or any 
escalation thereof); or (iii) a downgrade of the sovereign debt rating of the United States 
by any major credit rating agency or payment default on United States Treasury 
obligations; or (iv) a default with respect to the debt obligations of, or the institution of 
proceedings under any federal bankruptcy laws by or against any state of the United States 
or any city, county or other political subdivision located in the United States having a 
population of over 1,000,000, which, in the judgment of the Representative, materially 
adversely affects the market price or marketability of the Series 2021A Notes or the ability 
of the Underwriters to enforce contracts for the sale, at the contemplated offering prices 
(or yields), of the Series 2021A Notes; 

(h) there shall have occurred a general suspension of trading, minimum or 
maximum prices for trading shall have been fixed and be in force or maximum ranges or 
prices for securities shall have been required on the New York Stock Exchange or other 
national stock exchange whether by virtue of a determination by that Exchange or by order 
of the Securities and Exchange Commission or any other governmental agency having 
jurisdiction or any national securities exchange shall have: (i) imposed additional material 
restrictions not in force as of the date hereof with respect to trading in securities generally, 
or to the Series 2021A Notes or similar obligations; or (ii) materially increased restrictions 
now in force with respect to the extension of credit by or the charge to the net capital 
requirements of Underwriters or broker-dealers such as to make it, in the reasonable 
judgment of the Representative, impractical or inadvisable to proceed with the offering of 
the Series 2021A Notes as contemplated in the Official Statement;  

(i) a general banking moratorium shall have been declared by federal or New 
York or Virginia state authorities, or a major financial crisis or a material disruption in 
commercial banking or securities settlement or clearing services, or a material disruption 
or deterioration in the fixed income or municipal securities market shall have occurred such 
as to make it, in the reasonable judgment of the Representative, impractical or inadvisable 
to proceed with the offering of the Series 2021A Notes as contemplated in the Official 
Statement;  

(j) any legislation, ordinance, rule or regulation shall be introduced in, or be 
enacted by, any governmental body, department or agency in the Commonwealth of 
Virginia, or a decision by any court of competent jurisdiction within the Commonwealth 
of Virginia shall be rendered that, in the Representative’s reasonable judgment, would have 
a material adverse effect on the market price or marketability of the Series 2021A Notes or 
the ability of the Underwriters to enforce contracts for the sale, at the contemplated offering 
prices (or yields), of the Series 2021A Notes;  
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(k) the marketability of the Series 2021A Notes or the market price thereof, in 
the opinion of the Representative, has been materially and adversely affected by disruptive 
events, occurrences, or conditions in the securities or debt markets; or 

(l) there shall have occurred or any notice shall have been given of any 
intended downgrading, suspension, withdrawal or negative change in credit watch status 
by any national rating service to any of the Commission’s obligations, including, without 
limitation, the Series 2021A Notes. 

11. Expenses.   

(i)  Except as provided in Section 11(ii) below, the Commission shall pay any expenses 
incident to the performance of its obligations hereunder, including but not limited to (a) the cost 
of the preparation, reproduction, printing, distribution, mailing, execution, delivery, filing and 
recording, as the case may be, of this Agreement, the Official Statement, the Bond Resolution, the 
Indenture, the Continuing Disclosure Undertaking and all other agreements and documents 
required in connection with the consummation of the transactions contemplated hereby, (b) the 
cost of the preparation, execution and delivery of the definitive Series 2021A Notes, (c) the cost 
of preparing and publishing all advertisements relating to the Series 2021A Notes upon 
commencement of the offering of the Series 2021A Notes, (d) the fees and disbursements of Bond 
Counsel and Commission’s Counsel, and any other experts, advisors or consultants retained by the 
Commission, (e) the initial or acceptance fee, if any, of the Trustee, (f) any rating fees charged by 
the rating agencies, requested by the Commission to rate the Series 2021A Notes, and (g) any 
expenses incurred by or on behalf of Commission employees that are incidental to implementing 
this Agreement, including, but not limited to, meals, transportation, and lodging of such 
employees.  The Commission also agrees to pay or to reimburse the Underwriters for any expenses 
incident to the cost of preparing and publishing all advertisements and investor presentations 
relating to the Series 2021A Notes upon commencement of the offering of the Series 2021A Notes.  
Notwithstanding anything herein to the contrary, the Commission’s obligation to pay expenses 
shall be limited to amounts available to it from the proceeds of the sale of the Series 2021A Notes 
unless the Commission otherwise agrees. 

(ii) The Underwriters shall pay: (a) the cost of qualifying the Series 2021A Notes for 
offer and sale under “blue sky” laws and determining their eligibility for investment under the laws 
of such jurisdictions and the Representative may designate, including filing fees; (b) the fees and 
disbursements of Underwriters’ Counsel; (c) the cost of the transportation and lodging for 
representatives of the Underwriters to attend meetings and the Closing; (d) all other expenses 
incurred by the Underwriters in connection with the offering and the distribution of the Series 
2021A Notes, including the fees of Digital Assurance Certification, L.L.C. for a continuing 
disclosure undertaking compliance review; (e) any fees of the MSRB in connection with the 
issuance, offering or sale of the Series 2021A Notes; and (f) the cost of obtaining CUSIP number 
assignments for the Series 2021A Notes; provided, however, the Commission acknowledges that 
a portion of such expenses and other actual expenses incurred or paid for or by the Underwriters 
on behalf of the Commission in connection with the marketing, issuance, and delivery of the Series 
2021A Notes are included in the expense component of the Underwriters’ discount or as direct 
reimbursement as a cost of issuance in either case as proposed by the Representative and agreed 
to by the Commission. 
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12. Successors and Assigns.  This Agreement shall inure to the benefit of and be 
binding upon the Commission and the Underwriters and their respective successors and assigns.  
Nothing in this Agreement is intended or shall be construed to give any person, firm or corporation, 
other than the parties hereto and their respective successors and assigns, any legal or equitable 
right, remedy or claim under or in respect of this Agreement or any provision herein contained.  
This Agreement and all conditions and provisions hereof are intended to be for the sole and 
exclusive benefit of the parties hereto and their respective successors and assigns, and not for the 
benefit of any other person, firm or corporation.  No purchaser of the Series 2021A Notes from 
the Underwriters or any other persons or entity shall be deemed to be a successor merely by reason 
of such purchase. 

13. Notices.  All notices, demands and formal actions shall be in writing and mailed, 
faxed, sent by electronic communication (provided that electronic communications must be 
confirmed by the sender), or hand delivered to: (a) the Commission, at 723 Woodlake Drive, 
Chesapeake, Virginia 23320, Attention: Executive Director, kpage@hrtac.org, and (b) the 
Representative, at 388 Greenwich, 6th Floor Trading, New York, New York 10013, Attention: 
Ronald J. Marino, ronald.j.marino@citi.com. 

14. Survival of Representations and Obligations.  All representations, warranties, 
covenants and agreements by the Commission in this Agreement shall remain operative and in full 
force and effect regardless of: (i) any investigation made by or on behalf of the Underwriters; (ii) 
delivery of and payment for the Series 2021A Notes hereunder; or (iii) any termination of this 
Agreement, other than pursuant to Section 10 (and in all events the agreements of the Commission 
pursuant to Sections 11 and 13 hereof shall remain in full force and effect notwithstanding the 
termination of this Purchase Agreement under Section 10 hereof). 

15. Miscellaneous.  This Agreement contains the entire agreement between the parties 
relating to the subject matter hereof and supersedes all oral statements, prior writings and 
representations with respect thereto. This Agreement may not be amended without the written 
consent of the Commission and the Representative.  None of the officers, directors, employees or 
agents of the Commission shall be charged personally by the Underwriters with any liability or be 
held liable by the Underwriters under any term or provision of this Agreement because of its 
execution or attempted execution, or because of any breach or attempted or alleged breach thereof.   

16. Governing Law.  The validity, interpretation and performance of this Agreement 
shall be governed by the laws of the Commonwealth, without regard to conflict of law principles. 

17. Severability.  In case any one or more of the provisions of this Agreement shall, 
for any reason, be held illegal or invalid, such illegality or invalidity shall not affect any other 
provisions of this Agreement, and this Agreement shall be construed and enforced as if such illegal 
or invalid provisions had not been contained herein. 

18. Counterparts.  This Agreement may be executed in several counterparts, each of 
which shall be an original and all of which shall constitute one and the same instrument, and any 
of the parties hereto may execute this Agreement by signing any such counterpart.  The parties 
hereto may evidence their acceptance, execution and delivery of this Agreement by facsimile 
signature. 
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Very truly yours, 
 
CITIGROUP GLOBAL MARKETS INC., J.P. MORGAN 
SECURITIES LLC, WELLS FARGO SECURITIES, 
LOOP CAPITAL MARKETS LLC, AND SIEBERT 
WILLIAMS SHANK & CO., LLC 

 
By:   CITIGROUP GLOBAL MARKETS INC.,  

as Representative 
 
 

By:      
  _______________ 
 _______________ 

 
 
 
 

 
 [Underwriters’ signature page to Bond Purchase Agreement] 
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Accepted as of the date first above written at 
the following time:   ___________. 

HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION 
 
 
By:       

Donnie R. Tuck 
Chair 

 
 
By:       
 Kevin B. Page 
 Executive Director 

 
 
 
 
 

 
[Commission’s signature page to Bond Purchase Agreement] 
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SCHEDULE I 

 
$___________ 

Hampton Roads Transportation Accountability Commission 
Hampton Roads Transportation Fund 
Senior Lien Bond Anticipation Notes 

Series 2021A 
 

Maturities, Principal Amounts, Interest Rates and Yields 

[to be provided] 

 

Redemption Terms 

[to be provided] 
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EXHIBIT A 
 

FORM OF SUPPLEMENTAL OPINION OF BOND COUNSEL 
 

____________, 2021 
 
 
 
Citigroup Global Markets Inc.,  
   as Representative 
New York, New York 

 
 

$___________ 
Hampton Roads Transportation Accountability Commission 

Hampton Roads Transportation Fund 
Senior Lien Bond Anticipation Notes, Series 2021A 

 
Ladies and Gentlemen: 
 

As Bond Counsel to the Hampton Roads Transportation Accountability Commission (the 
“Commission”), we have delivered to Citigroup Global Markets Inc., as representative of the 
underwriters for the above-captioned notes (the “Series 2021A Notes”), a copy of our approving 
opinion dated today relating to the issuance by the Commission of the Series 2021A Notes.  This 
letter confirms that you may rely on our approving opinion as if it were addressed to you. 

At your request, we have also reviewed (a) the Bond Purchase Agreement, dated 
__________, 2021 (the “Bond Purchase Agreement”), between you (the “Underwriters”) and the 
Commission with respect to the offering and sale of the Series 2021A Notes; (b) certain sections 
described below of the Official Statement, dated __________, 2021, relating to the Series 2021A 
Notes (the “Official Statement”); (c) the Continuing Disclosure Undertaking dated the date of its 
execution and delivery, for benefit and the benefit of the holders of the Series 2021A Notes (the 
“Continuing Disclosure Undertaking”) and (d) certified copies of proceedings of the Hampton 
Roads Transportation Accountability Commission with respect to the Bond Purchase Agreement 
and the Official Statement, as well as such other documents as we deem necessary to render this 
opinion.   

We express no view as to any part of the Official Statement not described below, and no 
view is expressed as to financial statements and other financial, statistical, technical, economic, 
engineering, demographic or tabular data or forecasts, numbers, charts, tables, graphs, estimates, 
suggestions, assumptions or expressions of opinions included in the Official Statement. 

Based on the foregoing, we are of the opinion that: 

1. The Bond Purchase Agreement and the Continuing Disclosure Undertaking have 
been duly authorized, executed and delivered by the Commission and, assuming their due 
authorization, execution and delivery by the other parties thereto, each constitutes a valid and 
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binding legal obligation of the Commission, enforceable against the Commission in accordance 
with their respective terms.  The enforceability of the Bond Purchase Agreement and the 
Continuing Disclosure Undertaking may be limited by the provisions of bankruptcy, insolvency, 
reorganization, moratorium, or other laws, now or hereafter in effect, and by equitable principles 
which may limit the specific enforcement of certain remedies. 

2. The Series 2021A Notes are not subject to the registration requirements of the 
Securities Act of 1933, as amended, and the Indenture, as defined in the Bond Purchase 
Agreement, is exempt from qualification under the Trust Indenture Act of 1939, as amended. 

We also advise you that the statements in the Official Statement under 
“INTRODUCTION,” “DESCRIPTION OF THE SERIES 2021A NOTES” (except “Book-Entry 
Only System”) and “SECURITY AND SOURCES OF PAYMENT OF THE SERIES 2021A 
NOTES” and the summaries contained in Appendix A fairly and accurately summarize the 
indicated provisions of the Series 2021A Notes and the Indenture, and the information in the 
Official Statement under “Tax Matters,” read together with our approving opinion, the form of 
which appears as Appendix F to the Official Statement, fairly and accurately reflects the matters 
discussed thereunder.  [Address Appendix H, or others summarizing TIFIA agreements, if 
included] 

This letter is furnished by us in our capacity as Bond Counsel to the Commission.  No 
attorney-client relationship has existed or exists between our firm and the addressee hereof in 
connection with the Series 2021A Notes, the Official Statement or by virtue of this opinion.  This 
opinion has been prepared solely for your use in connection with the issuance of the Series 2021A 
Notes on the date hereof and should not be used, circulated, quoted or otherwise referred to or 
relied upon by any person other than you.  This opinion is not intended to be relied upon by the 
Trustee (as described in the Bond Purchase Agreement) or the holders or the beneficial owners of 
the Series 2021A Notes. 

Very truly yours, 
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EXHIBIT B 
 

FORM OF COMMISSION’S COUNSEL OPINION 
 

____________, 2021 
 

 
 
Hampton Roads Transportation     Kaufman & Canoles, P.C. 
     Accountability Commission    Richmond, Virginia 
Chesapeake, Virginia 
 
Citigroup Global Markets Inc.,  
   as Representative 
New York, New York 
 
 

$___________ 
Hampton Roads Transportation Accountability Commission 

Hampton Roads Transportation Fund 
Senior Lien Bond Anticipation Notes, Series 2021A 

 
Ladies and Gentlemen: 

We have acted as general counsel to the Hampton Roads Transportation Accountability 
Commission (the “Commission”) in connection with the execution and delivery of the Bond 
Purchase Agreement dated __________, 2021, among the Commission and Citigroup Global 
Markets Inc., as representative of the underwriters (collectively, the “Underwriters”) (the “Bond 
Purchase Agreement”) relating to the Commission’s Hampton Roads Transportation Fund Senior 
Lien Bond Anticipation Notes, Series 2021A (the “Series 2021A Notes”).  For purposes of this 
opinion, capitalized terms used herein and not defined herein have the meanings assigned to them 
in the Bond Purchase Agreement. 

In rendering the opinions hereinafter set forth, we have examined copies of the following 
documents and instruments: 

(i) Title 33.2, Chapter 26, of the Code of Virginia of 1950, as amended (the “Act”); 

(ii) the Third Amended and Restated Bylaws of the Commission dated July 16, 2020 
(the “Bylaws”); 

(iii) the Resolutions of the Commission adopted by the Commission on June 17, 2021 
(the “Bond Resolution”), approving the Series 2021A Notes and the execution and delivery by the 
Commission of the Commission Documents (defined below); 

(iv) the Bond Purchase Agreement; 
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(v) the Indenture; 

(vi) the Continuing Disclosure Undertaking; 

(vii) the Preliminary Official Statement of the Commission dated ____________, 2021 
and the Official Statement of the Commission dated __________, 2021 (together, the “Official 
Statement”); and 

(viii)  the General Certificate of the Commission dated ____________, 2021 (the 
“General Certificate”). 

The items described in paragraphs (iv) through (vii) above are collectively referred to 
herein as the “Commission Documents.” 

With your consent, our examination has been confined solely to the above-enumerated 
documents and our opinions, as set forth herein, are based solely on the information contained 
therein, without any independent verification or investigation.  As to questions of fact material to 
the opinions expressed herein, we have relied upon representations of the Commission made in 
the Commission Documents, certifications by officers and representatives of the Commission 
(including, without limitation, in the General Certificate), and representations and certifications of 
public officials (including, without limitation, those set forth on Schedule 1 attached hereto).  We 
have assumed that no events have occurred after the dates of such representations and certifications 
that would change the representations or certifications contained therein and that such 
representations and certifications are complete and accurate as of the date hereof. 

We have assumed that all documents delivered to us are accurate and complete, that each 
such document delivered as an original is authentic and that each such document delivered as a 
copy conforms to the original document in all respects.  We have also assumed the genuineness of 
all signatures and the legal capacity of all natural persons. 

We have assumed that there has not been any mutual mistake of fact or misunderstanding, 
fraud, dishonesty, coercion, duress, undue influence or breach of fiduciary duty.  We have further 
assumed that to the extent applicable law would require any rights or remedies set forth in the any 
of the Commission Documents to be exercised in good faith or in a reasonable or commercially 
reasonable manner as a condition to the enforceability thereof, such legal requirements will be 
observed and satisfied.  We have also assumed that the Commission will obtain all permits and 
governmental approvals and all consents and authorizations from third parties which are required 
in the future for the performance of its obligations under the Commission Documents. 

Although this firm has represented the Commission on general legal matters since July 2, 
2014, our employment by it is limited to specific matters referred to us and there may exist matters 
about which we have not been consulted.  Further, the Commission has engaged Kaufman & 
Canoles, a Professional Corporation, as its Bond Counsel, in connection with the issuance, sale 
and delivery of the Series 2021A Notes, as contemplated by the Commission Documents, and 
reference is hereby made to Bond Counsel’s opinion as to all matters addressed therein, including 
opinions relating to the validity of the Series 2021A Notes, the enforceability of the Series 2021A 
Notes and the Indenture, and the tax treatment of interest on the Series 2021A Notes.  We have 
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made no independent examination of the statements made in such opinion and express no opinion 
as to the matters therein, but assume that such statements and opinions are accurate and correct. 

Based upon the foregoing, and subject to the assumptions and qualifications contained 
herein, we are of the opinion as of the date hereof that: 

1. The Commission is a body politic and a political subdivision of the Commonwealth 
of Virginia created by, and existing pursuant to, the Act.  The Commission has the requisite power 
and authority (a) to enter into and perform its obligations under the Commission Documents; and 
(b) to issue the Series 2021A Notes under the Indenture. 

2. Based solely upon the certifications of public officials set forth on Schedule 1 
attached hereto, the officials of the Commission named in the Official Statement have been duly 
appointed and are as of the date of the Bond Resolution legally qualified to serve in their respective 
positions. 

3. The Bond Resolution, which authorizes the issuance of the Series 2021A Notes and 
the execution and delivery of the Commission Documents, has been duly adopted by the 
Commission, and the Commission Documents have been duly authorized and executed by the 
Commission.  Assuming due authorization, execution and delivery by the other parties thereto, the 
Commission Documents constitute the valid and binding obligations of the Commission and, 
subject to the assumptions, exceptions and limitations set forth herein, are enforceable against the 
Commission in accordance with their respective terms. 

4. The execution and delivery of the Commission Documents by the Commission do 
not violate the Act or the Commission’s Bylaws and, to our actual knowledge, do not (a) violate 
any applicable law, or (b) conflict with or constitute a material breach or default under any 
judgment, court order or consent decree of any court or governmental authority to which the 
Commission is subject that is listed on Schedule 2 attached hereto, or any agreement, note, 
resolution, indenture or other instrument to which the Commission is a party or by which it is 
bound. 

5. Except as disclosed in the Official Statement, to our actual knowledge based upon 
the General Certificate and our review of the records described on Schedule 3 attached hereto, no 
legal proceedings are pending or threatened against the Commission:  (a) contesting or affecting 
the validity or authority for the issuance of the Series 2021A Notes or seeking to restrain or enjoin 
the issuance or delivery of the Series 2021A Notes; (b) contesting or affecting the operation of the 
Commission or the validity or enforceability of the Bond Resolution or any of the Commission 
Documents; (c) seeking to restrain or enjoin the collection of revenues pledged under the Bond 
Resolution that, if determined adversely to the Commission, would have a material impact on the 
Commission’s collection of the revenues pledged under the Indenture, or the pledge thereof; (d) 
contesting the completeness or accuracy of the Official Statement; or (e) contesting the power of 
the officials of the Commission or their authority with respect to the Bond Resolution or the 
Commission Documents. 

6. We are not passing upon and do not assume any responsibility for, and make no 
representation that we have independently verified the accuracy, completeness or fairness of, the 
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statements contained in the Preliminary Official Statement or the Official Statement.  Based, 
however, solely upon the examination that we have made in our role as general counsel to the 
Commission, and without having undertaken to independently determine the accuracy, 
completeness or fairness of the statements contained in the Preliminary Official Statement or the 
Official Statement, but on the basis of our conferences with representatives of the Commission, its 
financial advisor, its bond counsel and your representatives, and upon our examination of the 
Preliminary Official Statement and the Official Statement, nothing has come to our attention that 
has led us to believe that the Preliminary Official Statement, as of its date, or the Official 
Statement, as of its date and as of the date hereof, contained or contains any untrue statement of a 
material fact or omitted or omits to state a material fact required to be stated therein or necessary 
to make the statements therein, in light of the circumstances under which they were made, not 
misleading.  Notwithstanding the foregoing, no opinion or advice is hereby given with respect to 
the sections in the Preliminary Official Statement and the Official Statement titled 
“DESCRIPTION OF THE SERIES 2021A NOTES – Book Entry System,” “TAX MATTERS,” 
“RATINGS,” “FINANCIAL ADVISOR,” “UNDERWRITER,” the Appendices, or other financial 
and statistical information and data included in the Preliminary Official Statement or the Official 
Statement. 

The foregoing opinions are subject to the following additional limitations and 
qualifications: 

(A) Our opinion is based solely upon Federal law and the laws of the Commonwealth 
of Virginia (without giving effect to Virginia’s principles of conflict of laws) and we express no 
opinion based upon the laws of any other state.  This opinion does not address, and expressly 
excludes, any consideration of (i) the status of interest on the Series 2021A Notes for federal or 
state income tax purposes, (ii) Rule 15c2-12 promulgated under the Security Exchange Act of 
1934, as amended, (iii) the registration requirements of the Securities Act of 1933, as amended, 
(iv) the Trust Indenture Act of 1939, as amended, (v) antitrust and unfair competition laws, (vi) 
tax laws, (vii) subdivision, zoning, environmental, and land use laws, (viii) laws pertaining to 
fiduciary duties, (ix) banking laws, and (x) laws related to terrorism or money-laundering. 

(B) Our opinions with respect to the enforceability of the Commission Documents is 
limited by, and the performance by the Commission of its obligations thereunder is subject to, 
(i) applicable Federal or state bankruptcy, insolvency, fraudulent conveyance, reorganization, 
moratorium or similar laws, now or hereafter in effect, relating to, or affecting the enforcement of, 
creditors’ rights against the Commission and to any judicially developed doctrines related thereto; 
(ii) sovereign immunity, or other applicable provisions of law relating to judgments against the 
Commonwealth of Virginia, its bodies politic and corporate, and its political subdivisions, 
including any limitation of indemnification obligations of the Commission on the basis of public 
policy or by applicable statutory or constitutional provisions of the Commonwealth of Virginia; 
and (iii) general principles of equity, including, without limitation, the possible unavailability of 
specific performance or injunctive relief, and the possible application of defenses such as estoppel 
or waiver. 

(C) We express no opinion with respect to any terms in any Commission Documents 
(i) obligating the Commission to comply with laws or regulations of a type identified in any of 
clauses (i) through (x) of paragraph (A) above, (ii) authorizing self-help or permitting the unilateral 
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or ex parte appointment of a receiver, (iii) permitting the Trustee, the Underwriters, or any other 
party, or their respective agents, to bring suit against less than all parties liable thereon without 
affecting the liability of the other parties thereto, (iv) regarding choice of law or forum selection 
or purporting to affect the jurisdiction or venue of courts, (v) indemnifying a party for, or releasing, 
exculpating or exempting a party from, liability for its own action or inaction, (vi) concerning 
payment of penalties, liquidated damages, or prepayment charges, (vii) waiving obligations of 
good faith, fair dealing, diligence, or commercial reasonableness, (viii) providing that an election 
of remedies does not affect a party’s right to other remedies, (ix) providing that any unenforceable 
terms shall not affect the enforceability of any other terms where the unenforceable terms are an 
essential part of the agreement, (x) to the effect that the failure or delay of the Trustee, the 
Underwriters or any other party or their respective agents in exercising a right or remedy will not 
operate as a waiver of such right or remedy, (xi) purporting to waive (or having the effect of 
waiving) rights under the Constitution or laws of the United States or the Commonwealth of 
Virginia, (xii) waiving statutes of limitation, (xiii) waiving or restricting access to courts or to legal 
or equitable remedies, (xiv) purporting to waive or otherwise affect any right to receive notice, or 
(xv) purporting to grant rights to, or limit the rights of, third parties. 

(D) We have not been asked to, and do not render any opinion herein with respect to (i) 
the general business affairs or creditworthiness of the Commission, or (ii) any other matter not 
expressly set forth above. 

This opinion is solely for your benefit in connection with the transaction described herein 
and for no other purpose.  This opinion may not be distributed to or relied upon by any other 
person, quoted in whole or in part, or otherwise reproduced in any other document (except that 
copies of this opinion may be included in any binder or compilation of documents for the 
transaction to which this opinion relates), nor is it to be filed with any governmental agency other 
than the Commission and regulatory authorities having jurisdiction over the Trustee or the 
Underwriters, except with our prior written consent.  We do not undertake to advise you of any 
changes in the opinions expressed herein resulting from any matters that might hereafter come or 
be brought to our attention. 

Very truly yours, 
 
WILLCOX & SAVAGE, P.C. 
 
 
By:   
 Member 
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EXHIBIT C 
 

FORM OF OPINION OF UNDERWRITERS’ COUNSEL 
 
 

 
____________, 2021 

 
 
 
Citigroup Global Markets Inc.,  
   as Representative 
New York, New York 

 
 

$___________ 
Hampton Roads Transportation Accountability Commission 

Hampton Roads Transportation Fund 
Senior Lien Bond Anticipation Notes, Series 2021A 

 
Ladies and Gentlemen: 
 

We have acted as underwriters’ counsel to Citigroup Global Markets Inc., as representative 
(the “Representative”) of the underwriters (the “Underwriters”), in connection with the 
Underwriters’ purchase of the above-captioned notes (the “Series 2021A Notes”) pursuant to a 
Bond Purchase Agreement dated __________, 2021 (the “Agreement”), between the Hampton 
Roads Transportation Accountability Commission (the “Commission”) and the Representative. 
Capitalized terms not otherwise defined herein shall have the meanings assigned to them in the 
Agreement. 

 
In the course of our engagement, we have examined such law as we have deemed relevant 

and necessary as a basis for this letter and originals or copies, certified or otherwise, identified to 
our satisfaction, of records, documents, agreements, certificates and opinions relating to the Series 
2021A Notes and required to be delivered pursuant to conditions of the Agreement regarding the 
transactions contemplated by the Official Statement dated __________, 2021 (the “Official 
Statement”) relating to the Series 2021A Notes, and we have relied on the statements of fact 
contained therein and such opinions without independently verifying the truth or accuracy of such 
statements, opinions and other documents. 

Based upon the foregoing, and subject to the qualifications, assumptions, and matters of 
reliance set forth herein, it is our opinion that, under existing law, (A) the Series 2021A Notes are 
exempt from registration under the Securities Act of 1933, as amended, and (B) the Indenture, as 
supplemented and amended, is exempt from qualification under the Trust Indenture Act of 1939, 
as amended.   

 
We cannot and do not assume responsibility for or pass upon the accuracy, completeness 

and fairness of the statements contained in the Official Statement and make no representation that 
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we have independently verified the accuracy of such statements. As counsel to the Underwriters, 
we have participated with the Underwriters in discussions, meetings, and telephone conferences at 
which representatives of the Commission and Bond Counsel were at various times present.  Based 
upon our participation in the above-mentioned conferences and such consultations (which did not 
extend beyond the date of the Official Statement) and subject to the foregoing, we state that, as of 
the date of the Official Statement, no information came to the attention of the attorneys in our firm 
rendering legal services in connection with such review which leads us to believe that the 
Preliminary Official Statement, as of its date, or the Official Statement, as of its date and as of the 
date hereof (except for Appendices thereto, any financial statements, development plans, 
engineering, demographic, economic, and financial or statistical data and any statements of trends, 
forecasts, estimates and assumptions, and any expressions of opinion, including opinions as to the 
federal tax status of the Series 2021A Notes, and information concerning The Depository Trust 
Company and its procedures contained in the Preliminary Official Statement or the Official 
Statement and its Appendices, as to each of which we express no view) contained any untrue 
statement of a material fact or omitted a material fact required to be stated therein or necessary in 
order to make the statements therein, in light of the circumstances under which they were made, 
not misleading. 

 
We are of the further opinion that the Continuing Disclosure Undertaking, dated 

____________, 2021, executed by the Commission in connection with the issuance of the Series 
2021A Notes (“Continuing Disclosure Agreement”), meets the requirements of Rule 15c2-12 (the 
“Rule”) of the Securities and Exchange Commission and that the undertakings contained in the 
Continuing Disclosure Agreement provide a suitable basis for the Underwriters to reasonably 
determine that the Commission has undertaken to provide the information required to be provided 
in connection with the primary offering of the Series 2021A Notes pursuant to section (b)(5)(i) of 
said Rule; provided, however, we note that the Commission has covenanted in the Continuing 
Disclosure Agreement to provide certain information regarding the Commission, and our opinion 
is conditioned upon the obligation of the Commission to timely provide such information regarding 
the Commission. We do not opine upon the enforceability of the Continuing Disclosure Agreement 
and have relied upon the opinion of counsel to the Commission that the Continuing Disclosure 
Agreement has been duly authorized, executed, and delivered and constitutes a valid and binding 
obligation of the Commission. 

 
We have not passed upon, and the foregoing is subject to, the validity of the Series 2021A 

Notes, the exclusion from gross income for federal income tax purposes of the interest on the 
Series 2021A Notes, and the exemption with respect to the Series 2021A Notes and the income 
therefrom from all Commonwealth of Virginia income tax, as to which we understand that the 
Underwriters are relying upon the opinion, dated the date hereof, of Kaufman & Canoles, a 
Professional Corporation, Richmond, Virginia.   

 
We are issuing this letter to and for sole benefit of the Underwriters in connection with the 

Underwriters’ initial purchase and primary offering of the Series 2021A Notes. No person other 
than the Underwriters may rely upon this opinion without our express prior written consent.  This 
letter may not be utilized by the Underwriters for any other purpose whatsoever and may not be 
quoted by the Underwriters without our express prior written consent, provided this letter may be 
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contained in the Commission’s official record of proceedings for the issuance and sale of the Series 
2021A Notes. Our engagement as counsel to the Underwriters terminates upon the Closing for the 
issuance and sale of the Series 2021A Notes on the date hereof.  

 
We assume no obligation to review or supplement this letter or any opinion or advice 

contained herein, subsequent to the date hereof, whether by reason of a change in applicable law, 
by legislative or regulatory action or judicial decision or order, or for any other reason whatsoever. 
We are passing only upon the matters set forth herein and are not passing upon the accuracy, 
adequacy or completeness of any statement made in connection with any offer or sale of the Series 
2021A Notes, except as specifically addressed above. 
 
 Very truly yours, 
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EXHIBIT D 
 

FORM OF ISSUE PRICE CERTIFICATE 
 
 

$___________ 
Hampton Roads Transportation Accountability Commission 

Hampton Roads Transportation Fund 
Senior Lien Bond Anticipation Notes, Series 2021A 

 
 

ISSUE PRICE CERTIFICATE 
 

The undersigned, on behalf of Citigroup Global Markets Inc. (the “Representative”), on 
behalf of itself and as representative of J.P. Morgan Securities LLC, Wells Fargo Securities, Loop 
Capital Markets LLC, and Siebert Williams Shank & Co., LLC (together, the “Underwriting 
Group”), hereby certifies as set forth below with respect to the sale and issuance of the above-
captioned obligations (the “Series 2021A Notes”).   

1. [Alternative 1 – All Maturities Use General Rule: Sale of the Series 2021A Notes.  
As of the date of this certificate, for each Maturity of the Series 2021A Notes, the first price at 
which at least 10% of such Maturity of the Series 2021A Notes was sold to the Public is the 
respective price listed in Schedule A] [Alternative 2 – Select Maturities Use General Rule: Sale 
of the General Rule Maturities. As of the date of this certificate, for each Maturity of the General 
Rule Maturities, the first price at which at least 10% of such Maturity of the Series 2021A Notes 
was sold to the Public is the respective price listed in Schedule A].  

2. Initial Offering Prices of the [Series 2021A Notes] [Hold-the-Offering-Price 
Maturities]. 

(a) [Alternative 1 – All Maturities Use Hold-the-Offering-Price Rule: The 
Underwriting Group offered the Series 2021A Notes to the Public for purchase at the respective 
initial offering prices listed in Schedule A (the “Initial Offering Prices”) on or before the Sale Date.  
A copy of the pricing wire or equivalent communication for the Series 2021A Notes is attached to 
this certificate as Schedule B.]  [Alternative 2 – Select Maturities Use Hold-the-Offering-Price 
Rule: The Underwriting Group offered the Hold-the-Offering-Price Maturities to the Public for 
purchase at the respective initial offering prices listed in Schedule A (the “Initial Offering Prices”) 
on or before the Sale Date.  A copy of the pricing wire or equivalent communication for the Series 
2021A Notes is attached to this certificate as Schedule B.] 

(b) [Alternative 1 – All Maturities use Hold-the-Offering-Price Rule: As set forth in 
the Bond Purchase Agreement, the members of the Underwriting Group have agreed in writing 
that, (i) the Representative would retain the unsold Series 2021A Notes of each Maturity and not 
allocate any such Series 2021A Notes to any other Underwriter, (ii) for each Maturity of the Series 
2021A Notes, the Representative would neither offer nor sell any of the unsold Series 2021A Notes 
of such Maturity to any person at a price that is higher than the Initial Offering Price for such 
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Maturity during the Holding Period for such Maturity (the “hold-the offering-price rule”), and (iii) 
any selling group agreement shall contain the agreement of each dealer who is a member of the 
selling group, and any third-party distribution agreement shall contain the agreement of each 
broker-dealer who is a party to the third-party distribution agreement, to comply with the hold-
the-offering-price rule.  The Representative has not offered or sold unsold Series 2021A Notes of 
any Maturity at a price that is higher than the respective Initial Offering Price for that Maturity of 
the Series 2021A Notes during the Holding Period.]  [Alternative 2 - Select Maturities Use Hold-
the-Offering-Price Rule: As set forth in the Bond Purchase Agreement, the members of the 
Underwriting Group have agreed in writing that, (i) the Representative would retain the unsold 
Series 2021A Notes of each Hold-the-Offering-Price Maturity and not allocate any such Series 
2021A Notes to any other Underwriter, (ii) for each Maturity of the Hold-the-Offering-Price 
Maturities, the Representative would neither offer nor sell any of the unsold Series 2021A Notes 
of such Maturity to any person at a price that is higher than the Initial Offering Price for such 
Maturity during the Holding Period for such Maturity (the “hold-the-offering-price rule”), and (iii) 
any selling group agreement shall contain the agreement of each dealer who is a member of the 
selling group, and any third-party distribution agreement shall contain the agreement of each 
broker-dealer who is a party to the third-party distribution agreement, to comply with the hold-
the-offering-price rule.  The Representative has not offered or sold any unsold Series 2021A Notes 
of any Maturity of the Hold-the-Offering-Price Maturities at a price that is higher than the 
respective Initial Offering Price for that Maturity of the Series 2021A Notes during the Holding 
Period.] 

3. Defined Terms. 

(a) [General Rule Maturities means those Maturities of the Series 2021A Notes listed 
in Schedule A hereto as the “General Rule Maturities.”]  

(b) [Hold-the-Offering-Price Maturities means those Maturities of the Series 2021A 
Notes listed in Schedule A hereto as the “Hold-the-Offering-Price Maturities.”]  

(c) [Holding Period means, with respect to a Hold-the-Offering-Price Maturity, the 
period starting on the Sale Date and ending on the earlier of (i) the close of the fifth business day 
after the Sale Date (as defined below), or (ii) the date on which the Underwriters have sold at least 
10% of such Hold-the-Offering-Price Maturity to the Public at prices that are no higher than the 
Initial Offering Price for such Hold-the-Offering-Price Maturity.] 

(d) Issuer means the Hampton Roads Transportation Accountability Commission.  

(e) Maturity means Series 2021A Notes with the same credit and payment terms.  
Series 2021A Notes with different maturity dates, or Series 2021A Notes with the same maturity 
date but different stated interest rates, are treated as separate maturities.  

(f) Public means any person (including an individual, trust, estate, partnership, 
association, company, or corporation) other than an Underwriter or a related party to an 
Underwriter.  The term “related party” for purposes of this certificate means any two or more 
persons who have greater than 50 percent common ownership, directly or indirectly.  
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(g) Sale Date means the first day on which there is a binding contract in writing for the 
sale of a Maturity of the Series 2021A Notes.  The Sale Date of the Series 2021A Notes is 
__________, 2021.  

(h)  Underwriter means (i) any person that agrees pursuant to a written contract with 
the Issuer (or with the lead underwriter to form an underwriting syndicate) to participate in the 
initial sale of the Series 2021A Notes to the Public, and (ii) any person that agrees pursuant to a 
written contract directly or indirectly with a person described in clause (i) of this paragraph to 
participate in the initial sale of the Series 2021A Notes to the Public (including a member of a 
selling group or a party to a third-party distribution agreement participating in the initial sale of 
the Series 2021A Notes to the Public).  

The representations set forth in this certificate are limited to factual matters only.  Nothing 
in this certificate represents the Representative’s interpretation of any laws, including specifically 
Sections 103 and 148 of the Internal Revenue Code of 1986, as amended, and the Treasury 
Regulations thereunder.  The undersigned understands that the foregoing information will be relied 
upon by the Issuer with respect to certain of the representations set forth in its Tax Certificate and 
with respect to compliance with the federal income tax rules affecting the Series 2021A Notes, 
and by Kaufman & Canoles, a Professional Corporation, in connection with rendering its opinion 
that the interest on the Series 2021A Notes is excluded from gross income for federal income tax 
purposes, the preparation of Internal Revenue Service Form 8038-G and other federal income tax 
advice it may give to the Issuer from time to time relating to the Series 2021A Notes.  

Except as expressly set forth above, the representations set forth herein may not be relied 
upon or used by any third party or for any other purpose. Notwithstanding anything set forth herein, 
the Underwriting Group is not engaged in the practice of law. Accordingly, the Underwriting 
Group makes no representation as to the legal sufficiency of the factual matters set forth herein. 

CITIGROUP GLOBAL MARKETS INC., as 
Representative of the Underwriting Group 
 
 
By:_______________________________________ 
Name:____________________________________ 
Title:_____________________________________ 
 

Dated:  ____________, 2021 
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SCHEDULE A TO ISSUE PRICE CERTIFICATE 
 

SALE PRICES OF THE MATURITIES  
 
 

[Attach] 
  



 

D-5 
 

 
SCHEDULE B TO ISSUE PRICE CERTIFICATE 

 
PRICING WIRE OR EQUIVALENT COMMUNICATION 

 
 

[Attach] 
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Agenda Item 6E  
Action Item  

 
To:  Newly Elected Chair and the other members of HRTAC 
 
From: Kevin B. Page, Executive Director 
 
Date:  June 17, 2021 
 
Re:  2021 Toll Backed TIFIA Loan Authorization – Resolution 2021-06  
 
Recommendation: 
 
The Finance Committee recommends that the Commission approve Resolution 2021-06 for the 
proposed 2021 Toll Backed TIFIA Loan Authorization of $345 million. 
 
Background: 
 
The Commission has previously reviewed and approved a debt management plan for the 
financing and refinancing of the costs of Commission-approved new construction projects for 
congestion relief in the localities comprising Planning District 23.  The Commission has to date 
utilized its HRTF Master Indenture to provide funding for the initial six congestion relief 
projects on interstate highways in Planning District 23 and, most recently, for the HRBT 
Expansion Project.   
 
On January 21, 2021, the Commission adopted HRTAC Resolution 2021-02 entitled “Resolution 
Authorizing Indenture for Toll Roads System Revenue Bonds” (the “Initial Bond Authorizing 
Resolution”) which (i) authorized, subject to further approving resolutions of the Commission, 
the issuance of bonds payable from and secured by certain toll revenues (the “Toll Revenue 
Bonds”) and the use of the proceeds thereof to finance and refinance the costs of the Express 
Lanes Network, comprised of the various segments thereof and including the Hampton Roads 
Bridge Tunnel Expansion Project, as defined in the Master Toll Indenture, which segments in 
aggregate constitute the “facility” described in Virginia Code § 33.2-2612 (the “Toll Financed 
Projects”), and (ii) approved the execution and delivery of a form of Master Indenture, a form of 
Supplemental Indenture and other financing documents to effect the issuance of Toll Roads 
System Revenue Bonds, subject to further approving resolutions of the Commission.  The 
Commission’s April 29, 2020 Letter of Interest for a secured loan (the “TIFIA Loan”) under the 
Transportation Infrastructure Finance and Innovation Act of 1978, as amended (“TIFIA Act”), to 
finance a portion of the costs of the Hampton Roads Bridge Tunnel Expansion Project and 
comprising a portion of Segment 3 of the Express Lanes Network (the “Toll Financed Projects”) 
has been advanced by the United States Department of Transportation (“U.S. DOT”) through to 
creditworthiness review and into negotiation of business terms.   
 
Following a full briefing update, the Finance Committee will be asked for action to endorse 
Resolution 2021-06 for the issuance of a Senior Lien Toll Revenue Bonds issue for up to $345 
million, such issuances anticipated to occur during the Third Quarter of CY 2021.  As set out in 
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the Resolution, limited credit support from the HRTF is provided for this toll-backed financing.  
This HRTAC Resolution 2021-06 finalizes the January 2021 authorization in Resolution 2021-02 
with respect to the implementation of a toll revenue financing structure, as updated to reflect the 
TIFIA financing element, and would authorize the Commission’s staff, counsel and financial 
advisor to move forward with such financings, and finalize the documents and agreements 
required for the same, all subject to parameters in the Resolution. At its June 10, 2021 Finance 
Committee meeting, the Finance Committee endorsed Resolution 2021-06 and authorized the 
Finance Committee Chair to communicate the Finance Committee’s endorsement to the 
Commission at its June 17, 2021 Annual Organizational meeting.   
 
Fiscal Impact: 
 
There is a significant fiscal impact in relation to this Action Item as a portion of the Commission’s 
revenues will be devoted to debt service payments while these financings remain outstanding.    
 
Suggested Motion: 
 
Motion: The Commission approves Resolution 2021-06.   
 



 
 

 

HRTAC RESOLUTION 2021 – 06 

RESOLUTION AUTHORIZING THE ISSUANCE OF  
UP TO $345,000,000 IN AGGREGATE PRINCIPAL AMOUNT  

OF SENIOR LIEN TOLL ROADS SYSTEM REVENUE BONDS 
 
 

WHEREAS, the Hampton Roads Transportation Accountability Commission (the 
“Commission”), has been empowered under the Code of Virginia of 1950, as amended (the 
“Virginia Code”), pursuant to Virginia Code § 33.2-2607 and as set forth in Chapter 26, Title 33.2 
of the Virginia Code (the “HRTAC Act”), to impose and collect tolls in amounts established by 
the Commission for the use of any new or improved highway, bridge or tunnel, to increase capacity 
on such facility or to address congestion within Planning District 23 as long as such facilities are 
constructed by the Commission (i) with federal, state, or local funds, (ii) solely with revenues of 
the Commission, or (iii) with revenues under the control of the Commission; 

WHEREAS, the Commission has been further empowered under Virginia Code § 33.2-
2612 to impose and collect tolls on high-occupancy toll lanes on Interstate 64 in the “facility”, 
being the vicinity of the interchange of Interstate 64 and Jefferson Avenue in Newport News to 
the Bowers Hill interchange of Interstate 64, Interstate 264, and Interstate 664 in Chesapeake (the 
“Express Lanes Network,” as further described and defined in the Master Toll Indenture, as later 
defined herein; all capitalized terms used but not otherwise defined herein shall have the same 
meanings as set forth in the Master Toll Indenture), provided that such tolls shall be collected by 
an electronic toll system that, to the extent possible, shall not impede the traffic flow of the Express 
Lanes Network and may only be imposed on a portion of the Express Lanes Network that has been 
designated as high-occupancy toll lanes by the Commonwealth Transportation Board (the “CTB”) 
pursuant to Virginia Code § 33.2-502, with the amount of the tolls to be varied by congestion level; 

WHEREAS, the CTB has designated certain segments of the Express Lanes Network as 
high-occupancy toll lanes pursuant to resolutions duly adopted on October 19, 2016, September 
20, 2017, January 10, 2018, and July 14, 2020; 

WHEREAS, all tolls imposed by the Commission under Virginia Code § 33.2-2612 may 
be used for programs and projects that are reasonably related to or that benefit users of the Express 
Lanes Network and, without limiting the foregoing, may be used to pay the debt service on and 
related reserves and financing costs for, and pledged to support, bonds and other evidences of 
indebtedness the proceeds of which are or were used for construction or improvement of the 
Express Lanes Network; 

WHEREAS, on January 21, 2021, the Commission adopted HRTAC Resolution 2021-02 
entitled “Resolution Authorizing Indenture for Toll Roads System Revenue Bonds” (the “Initial 
Bond Authorizing Resolution”) which (i) authorized, subject to further approving resolutions of 
the Commission, the issuance of bonds payable from and secured by certain toll revenues (the 
“Toll Revenue Bonds”) and the use of the proceeds thereof to finance and refinance the costs of 
the Express Lanes Network, comprised of the various segments thereof and including the Hampton 
Roads Bridge Tunnel Expansion Project, as defined in the Master Toll Indenture, which in 
aggregate constitute the “facility” described in Virginia Code § 33.2-2612 (the “Toll Financed 
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Projects”), and (ii) approved the execution and delivery of a form of Master Indenture, a form of 
Supplemental Indenture and other financing documents to effect the issuance of Toll Roads System 
Revenue Bonds, subject to further approving resolutions of the Commission;  

WHEREAS, the Commission’s Letter of Interest dated April 29, 2020, for a secured loan 
(the “TIFIA Loan”) under the Transportation Infrastructure Finance and Innovation Act of 1978, 
as amended (“TIFIA Act”), to finance a portion of the costs of the Hampton Roads Bridge Tunnel 
Expansion Project and comprising a portion of Segment 3 of the Express Lanes Network (the “Toll 
Financed Projects”) has been advanced by the United States Department of Transportation (“U.S. 
DOT”) through creditworthiness review and into negotiation of business terms; 

 
WHEREAS, the Commission has negotiated the terms of the TIFIA Loan, including a 

form of TIFIA Toll Loan Agreement (the “TIFIA Toll Loan Agreement”) between the 
Commission and U.S. DOT, acting by and through the Federal Highway Administrator (the 
“TIFIA Lender”), pursuant to which the TIFIA Lender will agree to extend a secured loan to the 
Commission to finance a portion of the costs of the Toll Financed Projects secured by toll revenues 
as set forth in the Master Toll Indenture including tolls imposed on the Express Lanes Network; 

 
WHEREAS, to evidence the obligation of the Commission to repay the loan under the 

TIFIA Toll Loan Agreement, the Commission desires to authorize the issuance of a series of 
obligations under the Master Toll Indenture in an initial principal amount of up to $345,000,000 
(subject to increase pursuant to the TIFIA Toll Loan Agreement as described herein), to be 
designated as the “Toll Roads System Revenue Bond, TIFIA Series 2021” (the “TIFIA Series 2021 
Toll Revenue Bond”), the proceeds of which would be used to finance in part the costs of the 
Eligible Project Costs (as defined in the TIFIA Toll Loan Agreement) with respect to the Toll 
Financed Projects; 

 
WHEREAS, in furtherance of the foregoing, the Executive Director and the Finance 

Committee have recommended that the Commission proceed with the issuance of the TIFIA Series 
2021 Toll Revenue Bond, and with the authorization, execution and delivery of certain financing 
documents, drafts of which have been presented by the Commission’s Financial Advisor and Bond 
Counsel to the Finance Committee and to the Commission, including the following (collectively, 
the “Toll Bond Documents”):  
 

(a) A Master Toll Indenture (the “Master Toll Indenture”) between the 
Commission and U.S. Bank National Association as trustee (the “Trustee”), 
revised and updated following negotiations with the TIFIA Lender;  

 
(b) A First Supplemental Indenture between the Commission and the Trustee 

(the “First Series Supplement”),  revised and updated following 
negotiations with the TIFIA Lender; 

 
(c) The TIFIA Toll Loan Agreement; 
 
(d) The form of the TIFIA Series 2021 Toll Revenue Bond, attached as Exhibit 

B to the First Series Supplement; 
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WHEREAS, the Commission has determined that it would be in the best interests of the 
Commission to authorize the Executive Director and the Chair of the Commission to finalize the 
terms of the TIFIA Series 2021 Toll Revenue Bond and the Toll Bond Documents with the 
assistance of the Financial Advisor, Bond Counsel and the Commission’s general counsel, and to 
cause the execution and delivery thereof, subject to the limitations and parameters hereinafter 
provided in this Resolution; and 

 
WHEREAS, the Commission is meeting to discuss and transact the business of the 

Commission, and the Commission deems it necessary to meet by electronic communications 
without physical assembly of members of the Commission in accordance with the budget bill of 
the Commonwealth of Virginia (the “Commonwealth”) for the biennium ending June 30, 2022, as 
adopted by the Virginia General Assembly, because the Governor of the Commonwealth has 
issued Executive Order Fifty-One (2020) declaring a state of emergency, which declaration 
continues in force and effect, and the nature of such emergency makes it impracticable or unsafe 
for the Directors of the Commission to assemble in a single location. 

NOW, THEREFORE, BE IT RESOLVED BY THE HAMPTON ROADS 
TRANSPORTATION ACCOUNTABILITY COMMISSION: 

1. The Commission reaffirms its findings, determinations, authorizations and pledge 
of revenues set forth in the Initial Bond Authorizing Resolution, hereby approves this Resolution 
in order to supplement the Initial Bond Authorizing Resolution to approve certain details for the 
issuance and sale of the initial series of Toll Revenue Bonds, and authorizes and approves the 
issuance of the TIFIA Series 2021 Toll Revenue Bond under the Master Toll Indenture.  

2. The Commission is authorized to enter into the TIFIA Toll Loan Agreement to 
obtain a secured loan from the TIFIA Lender in the initial principal amount of up to $345,000,000, 
which amount may be increased from time to time, to the extent permitted under the TIFIA Toll 
Loan Agreement, to reflect the amount of interest on the disbursed amount of the loan that is not 
currently paid by the Commission. 

3. The Commission authorizes and directs the Executive Director and the Chair of the 
Commission, either of whom may act, to develop, negotiate and finalize, with the advice of the 
Financial Advisor, Bond Counsel and the Commission’s general counsel, the structure, terms and 
conditions of the TIFIA Series 2021 Toll Revenue Bond, including, without limitation, its series 
designation, dated date or dates, principal amount, interest rate or rates, maturity date or dates, 
redemption and prepayment provisions, and sales price, subject to the following parameters and 
conditions:  

(i) the TIFIA Series 2021 Toll Revenue Bond shall be issued in accordance with the 
form and requirements of the Master Toll Indenture and the First Series Supplement 
(as finalized in accordance with the terms of this Resolution); 

(ii) the original principal amount of the TIFIA Series 2021 Toll Revenue Bond shall 
not exceed $345,000,000, subject to increase as set forth above; 
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(iii) the interest rate on the TIFIA Series 2021 Toll Revenue Bond shall not exceed 
3.25%; provided that, upon the occurrence and during the continuance of a payment 
default, the interest rate with respect to any overdue principal amount shall be the 
applicable default rate specified in the TIFIA Toll Loan Agreement; 

 
(iv) the TIFIA Series 2021 Toll Revenue Bond shall have a final maturity date not later 

than 40 years from its dated date; and 

(v) the amount of funds to transfer from the “General Fund” established under the 
Commission’s existing Master Indenture with respect to the Hampton Roads 
Transportation Fund to the Revenue Stabilization Fund, the Debt Service Reserve 
Fund and the Major Maintenance and Renewal Fund (together, the “HRTF 
Transfers”) will not exceed the applicable amounts set forth in Commission 
Resolution 2021 – 05 without further approval of the Commission. 

 4. The Toll Bond Documents are approved; the Chair or Vice Chair of the Commission, 
either of whom may act (the “HRTAC Representative”), is authorized to execute and deliver the Toll 
Bond Documents on the Commission’s behalf, with such changes, insertions or omissions (not 
inconsistent with the parameters in Sections 2 and 3 above) as may be finalized by the Executive 
Director or Chair of the Commission in accordance with the terms of this Resolution with the advice 
of the Financial Advisor, Bond Counsel and the Commission’s general counsel.  Such authorization 
and approval shall be evidenced conclusively by the execution and delivery of the finalized Bond 
Documents by the HRTAC Representative.  Each HRTAC Representative and the Executive Director 
are appointed as the “Borrower’s Authorized Representative” under the TIFIA Loan Agreement. 
 

5. Following a competitive solicitation process as previously authorized, the 
Commission ratifies the appointment of  U.S. Bank National Association as the trustee under the 
Master Toll Indenture and each Series Supplement thereunder, subject to removal and replacement 
in accordance with the terms of the Master Toll Indenture.  

 
6. In connection with the sale of the TIFIA Series 2021 Toll Revenue Bond, (i) the 

HRTAC Representative is authorized and directed to take all necessary or proper steps to have 
such final obligations prepared in accordance with the terms of the Master Toll Indenture and the 
First Series Supplement and to execute the TIFIA Series 2021 Toll Revenue Bond by manual or 
facsimile signature, (ii) the Executive Director is authorized to countersign the TIFIA Series 2021 
Toll Revenue Bond by manual or facsimile signature, and (iii) any such official is authorized to 
deliver the TIFIA Series 2021 Toll Revenue Bond to the purchaser upon receipt of the purchase 
price therefor or satisfaction of the conditions for the purchase therefor. 
 
 7. The HRTAC Representative and the Executive Director, either of whom may act, 
is authorized and directed to execute, deliver and file all certificates and documents, and take all 
further action, as he or she may consider necessary or appropriate in accordance with the terms of 
this Resolution in connection with the issuance and sale of the TIFIA Series 2021 Toll Revenue 
Bond. 
 
 8. The Executive Director is authorized to utilize the State Non-Arbitrage Program of 
the Commonwealth of Virginia (“SNAP”) in connection with the investment of proceeds of the 
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TIFIA Series 2021 Toll Revenue Bond, if the Executive Director determines, with the advice of 
the PFM Asset Management LLC, as investment advisor, that the utilization of SNAP is in the 
best interest of the Commission and permitted by the Toll Bond Documents.   The Commission 
acknowledges that the Treasury Board of the Commonwealth is not, and shall not be, in any way 
liable to the Commission in connection with SNAP, except as otherwise provided in the standard 
form SNAP Contract utilized by state and local governmental entities within the Commonwealth. 
 

9. The Executive Director and the Commission’s staff are further authorized to take 
such actions as may be necessary or appropriate to provide for the deposit and investment of funds 
to carry out the Commission’s purposes in accordance with the Commission’s adopted budget, the 
Master Toll Indenture and the HRTAC Act, both prior to and following the issuance of the TIFIA 
Series 2021 Toll Revenue Bond, including without limitation, HRTF Transfers, the provision for 
payment of debt service on the TIFIA Series 2021 Toll Revenue Bond, the establishment and 
replenishment of reserves, and the deposit and investment of the proceeds of the TIFIA Series 
2021 Toll Revenue Bond and Commission revenues in the various funds and accounts established 
by the Master Toll Indenture and the First Series Supplement or any other supplemental indenture.  
Any of such Series Supplement or supplemental indenture may have a different and additional 
numbered supplemental designation if necessary, desirable or in connection with the issuance of the 
TIFIA Series 2021 Toll Revenue Bond. 

 
10. Each HRTAC Representative and the Executive Director is authorized to execute 

and deliver on the Commission’s behalf such other instruments, documents or certificates, and to 
do and perform such further things and acts, as he or she shall deem necessary or appropriate to 
carry out in accordance with the terms of this Resolution the transactions authorized by this 
Resolution or contemplated by the Master Toll Indenture or any supplement thereto.   Any of the 
foregoing previously done or performed by any officer or authorized representative of the 
Commission is in all respects approved, ratified and confirmed. 

 
11. The Commission confirms the findings and determinations contained in the recitals 

to this Resolution setting forth the reason for the need to meet by electronic means without 
requiring members of the Commission to physically assemble at one location during the current 
declared state of emergency by the Governor of the Commonwealth arising from COVID-19. 

 
12. This Resolution shall take effect immediately. 

 
 

* * * * * * * * * * * *  
 

The undersigned hereby certify that this is a true and correct copy of a resolution duly 

adopted at a meeting of the Hampton Roads Transportation Accountability Commission held on 

June __, 2021. 
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Chair, Hampton Roads Transportation 
Accountability Commission 

 
  
Vice-Chair, Hampton Roads Transportation 
Accountability Commission 

 

 



 

MASTER INDENTURE 

between 

HAMPTON ROADS TRANSPORTATION ACCOUNTABILITY COMMISSION 

and 

U.S. BANK NATIONAL ASSOCIATION, 
as Trustee 

Dated as of ___________________ 1, 2021 

Hampton Roads Transportation 
Accountability Commission 

 
Toll Roads System Revenue Bonds 
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This MASTER INDENTURE, dated as of _______________1, 2021 (this “Master 
Indenture”), between the HAMPTON ROADS TRANSPORTATION ACCOUNTABILITY 
COMMISSION, a body politic and a political subdivision of the Commonwealth of Virginia 
(“HRTAC” or the “Commission”), and U.S. BANK NATIONAL ASSOCIATION, a national 
banking association duly organized and existing under the laws of the United States of America, 
as trustee (together with any successor thereto the “Trustee”); 

W I T N E S E T H: 

WHEREAS, HRTAC is a body politic and a political subdivision of the Commonwealth 
of Virginia (the “Commonwealth”); 

WHEREAS, pursuant to Va. Code § 33.2-2612, as set forth in Chapter 26, Title 33.2 (the 
“HRTAC Act”) of the Code of Virginia of 1950, as amended (the “Virginia Code”), the 
Commission is empowered to impose and collect tolls on high-occupancy toll lanes on Interstate 
64 in the vicinity of the interchange of Interstate 64 and Jefferson Avenue in Newport News to the 
Bowers Hill interchange of Interstate 64, Interstate 264, and Interstate 664 in Chesapeake (further 
described and defined herein as the “Express Lanes Network”), provided that such tolls shall be 
collected by an electronic toll system that, to the extent possible, shall not impede the traffic flow 
of the Express Lanes Network and may only be imposed on a portion of the Express Lanes 
Network that has been designated as high-occupancy toll lanes by the Commonwealth 
Transportation Board (the “CTB”) pursuant to Virginia Code § 33.2-502, with the amount of the 
tolls to be varied by congestion level; 

WHEREAS, under the provisions of Virginia Code § 33.2-2612, all such tolls may be used 
for programs and projects that are reasonably related to or that benefit users of the Express Lanes 
Network and, without limiting the foregoing, may be used to pay the debt service on and related 
reserves and financing costs for, and pledged to support, bonds and other evidences of 
indebtedness the proceeds of which are or were used for construction or improvement of the 
Express Lanes Network; 

WHEREAS, the HRTAC Act, in addition to authorizing the imposition of tolls on the 
Express Lanes Network and the various segments, phases and portions thereof, authorizes the 
Commission pursuant to Va. Code § 33.2-2607 to impose and collect tolls in amounts established 
by the Commission for the use of any new or improved highway, bridge or tunnel, to increase 
capacity on such facility or to address congestion within Planning District 23, as long as such 
facilities are constructed by the Commission (i) with federal, state, or local funds, (ii) solely with 
revenues of the Commission, or (iii) with revenues under the control of the Commission;  

WHEREAS, the CTB has designated segments of the Express Lanes Network as high-
occupancy toll lanes; 

WHEREAS, HRTAC, CTB and the Virginia Department of Transportation (“VDOT” or 
the “Department”), an agency of the Commonwealth of Virginia, have entered into a Master 
Agreement for Development and Tolling Of Hampton Roads Express Lanes Network dated 
August 18, 2020 (the “Master Tolling Agreement” or “MTA”) in order to coordinate their efforts 
and actions with respect to, and to establish protocols and procedures to govern, among other 

https://law.lis.virginia.gov/vacode/33.2-502/
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things, (i) the procurement, financing, and delivery of the additional facilities to support the 
Express Lanes Network, including the design, construction, installation, testing and 
implementation of the tolling infrastructure and system for the Express Lanes Network, as well as 
its operation and maintenance and that of the HOT Lanes and the Express Lanes Corridor (as such 
terms are defined below), (ii) the tolling policies applicable to the Express Lane Network, (iii) the 
imposition, collection, and enforcement of tolls on the Express Lanes Network, and (iv) the uses 
of Toll Revenues (defined below) and the proceeds of the Obligations (defined below); 

WHEREAS, the Hampton Roads Transportation Planning Organization (the “HRTPO”), 
in its Resolution No. 2020-04, identified and adopted the Express Lanes Network as a component 
of the Regional Priority Projects (added to its current version dated January 2020) identified by 
the HRTPO in its 2040 Long-Range Transportation Plan to collectively provide the greatest impact 
on reducing congestion for the greatest number of citizens residing in Hampton Roads and 
requested that HRTAC pursue development of a funding, development, and implementation plan 
for the Express Lanes Network to be advanced by HRTAC based on project readiness; 

WHEREAS, pursuant to the requirements set forth in the Master Tolling Agreement and 
the HRTAC Act, the Commission has determined to provide for the imposition of tolls on the 
initial segments or phases of the Express Lane Network in amounts required to provide Toll 
Revenues to make payments of debt service on the Obligations, as well as to satisfy related 
payment and other obligations related thereto; 

WHEREAS, Section 33.2-2606 of the HRTAC Act authorizes and empowers HRTAC to 
issue bonds and other evidences of debt, including the Obligations, and further provides that the 
provisions of Article 5 (Section 33.2-1920 et seq.) of Chapter 19 of Title 33.2 of the Virginia Code 
shall apply, mutatis mutandis, to the issuance of such bonds, Obligations and other evidences of 
debt for any of the Commission’s purposes;  

WHEREAS, Section 33.2-1920 of the Virginia Code permits the Obligations to be payable 
from and secured by a pledge of all or any part of the revenues, moneys or funds of HRTAC as 
specified in a resolution adopted or indenture entered into by HRTAC, but that such Obligations 
shall not constitute a debt of the Commonwealth or any political subdivision thereof (including 
any Member Locality (defined below)) other than HRTAC, and that such Obligations shall not 
constitute an indebtedness within the meaning of any debt limitation or restriction, and only the 
Commission shall be liable thereon as provided under Section 33.2-1920 of the Virginia Code; 

WHEREAS, HRTAC has found and determined that the purposes of HRTAC and the 
HRTAC Act will be furthered by providing, through the execution and delivery of this Master 
Indenture, for the financing and refinancing of the costs of the Toll Roads System (defined below), 
including the Express Lanes Network, through the issuance from time to time of Obligations 
payable from and secured by the Toll Revenues and certain other sources of revenues available to 
the Commission for such purpose; 

WHEREAS, the Virginia Code specifies that the additional sales and use tax revenues 
described in Section 58.1-638.H.2 of the Virginia Code and the additional wholesale motor vehicle 
fuels sales tax revenues described in Section 58.1-2295.A.2 of the Virginia Code are to be 
deposited to the Hampton Roads Transportation Fund (the “HRTF”);  
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WHEREAS, as provided in the HRTAC Act, the amounts in the HRTF shall be used solely 
for the purposes of (i) funding new construction projects on new or existing highways, bridges, 
and tunnels in the Member Localities, giving priority to projects expected to provide the greatest 
impact on reducing congestion for the greatest number of citizens residing within the Member 
Localities, and (ii) paying HRTAC’s administrative and operating expenses as provided in its 
annual budget;  

WHEREAS, the Commission has previously issued its HRTF revenue bonds pursuant to 
a Master Indenture, dated as of February 1, 2018, between the Commission and Wilmington Trust, 
National Association (the “HRTF Bond Trustee”) as supplemented by a First Supplemental 
Indenture, dated as of February 1, 2018, a Second Supplemental Indenture, dated as of December 
1, 2019, a Third Supplemental Indenture, dated as of December 15, 2019, and a Fourth 
Supplemental Indenture, dated as of October 1, 2020 (together, and including such supplemental 
or successor indentures as may be entered into from time to time, the “HRTF Indenture”), in 
order to provide for the funding and refunding of such construction projects, all as more fully 
described in such HRTF Indenture; 

WHEREAS, the Obligations issued hereunder are issued and secured separately from the 
HRTF revenue bonds; 

WHEREAS, the Commission has determined to enter into this Master Indenture and one 
or more Supplemental Indentures (collectively, the “Indenture”) to provide for (i) the issuance 
from time to time of Obligations designated as “Hampton Roads Transportation Accountability 
Commission Toll Roads System Revenue Bonds Senior Lien Bonds” (the “Senior Lien Bonds”), 
to establish and declare the terms and conditions upon which the Senior Lien Bonds and other 
obligations secured by Toll Revenues and other sources of funds shall be issued and secured and 
to secure the payment of the principal, premium (if any), and interest on the Senior Lien Bonds 
and other Obligations secured by Toll Revenues on parity with the Senior Lien Bonds (the “Parity 
Obligations” and, together with the Senior Lien Bonds, the “Senior Lien Obligations”); (ii) the 
issuance of Obligations designated as “Hampton Roads Transportation Accountability 
Commission Toll Roads System Revenue Second Lien Obligations” (the “Second Lien 
Obligations”), to establish and declare the terms and conditions upon which the Second Lien 
Obligations shall be issued and secured and to secure the payment of the principal, premium (if 
any), and interest on the Second Lien Obligations, and (iii) the issuance of Obligations designated 
as “Hampton Roads Transportation Accountability Commission Toll Roads System Revenue 
Subordinate Obligations” (the “Subordinate Obligations”), to establish and declare the terms and 
conditions upon which the Subordinate Obligations shall be issued and secured and to secure the 
payment of the principal, premium (if any), and interest on the Subordinate Obligations; 

WHEREAS, the execution and delivery of this Master Indenture has in all respects been 
duly and validly authorized by resolution duly passed and approved by the Commission; and 

WHEREAS, the Commission certifies that all acts that are necessary to make the 
Obligations, when executed by the Commission and authenticated and delivered by the Trustee, 
duly issued and the valid, legal and binding obligations of the Commission payable in accordance 
with their terms, and to constitute this Master Indenture a valid and binding agreement of the 
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parties hereto, have been done and taken, and the execution and delivery of this Master Indenture 
have been duly authorized; 

NOW, THEREFORE, THIS INDENTURE WITNESSETH: 

The Commission, to secure the payment of the Obligations as the same become due and 
payable, whether at maturity or by prior redemption, and the performance and observance of all of 
the covenants and conditions herein contained, and in consideration of the premises and the 
acceptance by the Trustee of the trusts hereby created and of the purchase and acceptance of the 
Obligations by the Holders thereof and other good and valuable consideration, the receipt and 
sufficiency of which are hereby acknowledged, the Commission does hereby grant, mortgage, 
grant a security interest in, assign, transfer in trust, and pledge to the Trustee, and to its successors 
in trust hereunder, and to them and their assigns forever, all rights, title, interest and privileges of 
the Commission in, to and under (i) the Toll Revenues, (ii) all interest or other income from 
investment of money in the Funds and Accounts established hereunder (excluding the Rebate Fund 
and any Fund or Account established to hold the proceeds of a drawing on any Credit Support 
Instrument), (iii) all Swap Revenues, and (iv) all amounts (including the proceeds of Obligations) 
held in each Fund and Account established under this Indenture (except for amounts on deposit in 
the Rebate Fund and amounts on deposit in any Fund or Account established to hold the proceeds 
of a drawing on any Credit Support Instrument); 

TO HAVE AND TO HOLD all the same (herein called the “Trust Estate”) with all 
privileges and appurtenances hereby granted and assigned, or agreed or intended so to be, to the 
Trustee and its successors in trust and to them and their assigns forever; 

IN TRUST NEVERTHELESS, upon the terms and trusts herein set forth, 

FIRST: for the equal and proportionate benefit and security of all Senior Lien Obligations, 
all of which, regardless of the time or times of their delivery, maturity or other due date, shall be 
of equal rank without preference, priority or distinction as to lien or otherwise of any Senior Lien 
Obligation over any other Senior Lien Obligation, except as otherwise permitted by or provided 
for in this Indenture or in a Supplemental Indenture; provided, that any funds held by the Trustee 
for the payment of specific Senior Lien Obligations which are deemed to have been paid pursuant 
to the provisions of Article X and any funds deposited with the Trustee hereunder specifically to 
be held in escrow or otherwise to provide additional security or an additional source of payment 
for specified Senior Lien Obligations shall be held and used only to pay or provide security for the 
Senior Lien Obligations for which such deposit was made and shall not be held as security on a 
parity for any other Senior Lien Obligations; and provided further, that the Trustee shall apply the 
Trust Estate hereunder to the payment of the principal of, and interest on, or Maturity Value of, 
and other payments with respect to the Senior Lien Obligations and for the purposes and uses and 
in the order of priority set forth herein prior to the payment of the principal of, and interest on, or 
Maturity Value of, and other payments with respect to Second Lien Obligations, or Subordinate 
Obligations; and 

SECOND: subject to the prior security interest in the Trust Estate pledged for the security 
and payment of the Senior Lien Obligations, for the equal and proportionate benefit and security 
of all Second Lien Obligations, all of which, regardless of the time or times of their delivery, 
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maturity or other due date, shall be of equal rank without preference, priority or distinction as to 
lien or otherwise of any Second Lien Obligation over any other Second Lien Obligation, except as 
otherwise permitted by or provided for in this Indenture or in a Supplemental Indenture; provided, 
that any funds held by the Trustee for the payment of specific Second Lien Obligations that are 
deemed to have been paid pursuant to the provisions of Article X and any funds deposited with 
the Trustee hereunder specifically to be held in escrow or otherwise to provide additional security 
or an additional source of payment for specified Second Lien Obligations shall be held and used 
only to pay or provide security for the Second Lien Obligations for which such deposit was made 
and shall not be held as security on a parity for any other Second Lien Obligations; and provided 
further, that the Trustee shall apply the Trust Estate hereunder to the payment of the principal of, 
and interest on, or Maturity Value of, and other payments with respect to the Second Lien 
Obligations and for the purposes and uses and in the order of priority set forth herein subordinate 
to the payment of the Senior Lien Obligations but prior to the payment of the principal of, and 
interest on, or Maturity Value of, and other payments with respect to Subordinate Obligations and 
other Obligations; and 

THIRD: subject to the security interest in the Trust Estate pledged for the security and 
payment of the Senior Lien Obligations and the Second Lien Obligations, for the equal and 
proportionate benefit and security of all Subordinate Obligations, all of which, regardless of the 
time or times of their delivery, maturity or other due date, shall be of equal rank without preference, 
priority or distinction as to lien or otherwise of any Subordinate Obligation over any other 
Subordinate Obligation, except as otherwise permitted by or provided for in this Indenture or in a 
Supplemental Indenture; provided, that any funds held by the Trustee for the payment of specific 
Subordinate Obligations which are deemed to have been paid pursuant to the provisions of Article 
X and any funds deposited with the Trustee hereunder specifically to be held in escrow or 
otherwise to provide additional security or an additional source of payment for specified 
Subordinate Obligations shall be held and used only to pay or provide security for the Subordinate 
Obligations for which such deposit was made and shall not be held as security on a parity for any 
other Subordinate Obligations; and provided further, that the Trustee shall apply the Trust Estate 
hereunder to the payment of the principal of, and interest on, or Maturity Value of, and other 
payments with respect to the Subordinate Obligations and for the purposes and uses and in the 
order of priority set forth herein subordinate to the payment of the Senior Lien Obligations and the 
Second Lien Obligations but prior to the payment of the principal of and interest on, or Maturity 
Value of, and other payments with respect to other Obligations; 

PROVIDED, HOWEVER, that if the Commission, its successors or assigns, shall well 
and truly pay, or cause to be paid, or provide fully for payment as herein provided of the principal 
of the Obligations and the interest due or to become due thereon (together with premium, if any), 
at the time and in the manner set forth in the Obligations according to the true intent and meaning 
thereof, or shall provide, as permitted hereby, for the payment thereof by depositing with the 
Trustee sums sufficient for payment of the entire amount due or to become due thereon as herein 
provided, and shall well and truly keep, perform and observe all the covenants and conditions 
pursuant to the terms of this Indenture to be kept, performed and observed by it, and shall pay to 
the Trustee all sums of money due or to become due to it in accordance with the terms and 
provisions hereof, then this Indenture and the rights hereby granted shall cease, terminate and be 
void except as otherwise provided herein. 
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THIS INDENTURE FURTHER WITNESSETH, and it is expressly declared, that all 
Obligations issued and secured hereunder are to be issued, authenticated and delivered and all 
payments, revenues, income and funds hereby pledged and assigned, and are subject to the terms, 
conditions, stipulations, covenants, agreements, trusts, uses and purposes as hereinafter expressed, 
and the Commission has agreed and covenanted, and does hereby covenant and agree with the 
Trustee, for the benefit of the Owners from time to time of the Obligations issued hereunder and 
the Secured Creditors, as follows: 

ARTICLE I 
DEFINITIONS 

Section 1.01 Definitions.  In addition to terms elsewhere defined in this Indenture, the 
following terms shall have the following meanings unless the context or use clearly indicates 
another meaning.  These definitions shall apply to the singular and plural forms of these defined 
terms. 

“Acceptable Credit Rating” means, with respect to any Reserve Facility Provider and any 
Credit Provider, (i) the rating of its unsecured, senior long-term indebtedness (or, if such Person 
has no such rating, then its issuer rating or corporate credit rating) is no lower than (a) at the time 
such Reserve Facility Provider or Credit Provider executes, delivers or issues a Credit Support 
Instrument, “A”, “A2” or the equivalent rating from any Rating Agency that provides a rating on 
such Reserve Facility Provider’s or Credit Provider’s unsecured, senior long-term indebtedness or 
that provides an issuer rating or corporate credit rating for such Reserve Facility Provider or Credit 
Provider, as applicable, and (ii) while the Obligation in the form of the TIFIA Loan is Outstanding, 
the applicable requirements in the definition of Acceptable Credit Rating set forth in the TIFIA 
Loan Agreement. 

“Account” means each account established in accordance with the terms of this Indenture. 

“Accreted Value” means, with respect to any Capital Appreciation Obligations or 
Convertible Capital Appreciation Obligations, the principal amount thereof plus the interest 
accrued thereon at and prior to the maturity or earlier redemption thereof, in the case of a Capital 
Appreciation Obligation, or at and prior to the date of conversion of such Obligation to a Current 
Interest Obligation, in the case of a Convertible Capital Appreciation Obligation, compounded on 
the basis of a 360-day year of twelve 30-day months at the approximate interest rate thereon on 
each compounding date specified therein.  The Accreted Value of an Obligation at any date of 
computation shall be an amount equal to the principal amount of such Obligation plus interest 
accrued thereon from the date of issuance, such interest to accrue at the rate per annum established 
as provided in a Supplemental Indenture and be compounded periodically, plus, if such date of 
computation shall not be a compounding date, the ratable portion of the difference between the 
Accreted Value computed as of the immediately preceding compounding date (or the date of 
issuance thereof if the date of computation is prior to the first compounding date succeeding the 
date of issuance) and the Accreted Value computed as of the immediately succeeding 
compounding date, calculated based on the assumption that the Accreted Value increases during 
any period in equal daily amounts (with straight-line interpolation between compounding dates).  
Notwithstanding the foregoing, interest on the TIFIA Loan shall accrue and compound in 
accordance with the terms of the TIFIA Loan Agreement. 
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“Additional Toll Roads System Cost Payment Fund ” means the Fund by that name 
created pursuant to Section 5.02. 

“Additional Tolled Lanes” means any lane, other than those lanes that are already part of 
the Express Lanes Initial Project, on I-64 or other roadways within Hampton Roads that (i) is part 
of a segment that has been expanded, constructed, or improved with “Commission-Controlled 
Money” (as defined in the MTA), or (ii) would be within the Hampton Roads Beltway (as defined 
in the MTA), if any, added under the provisions of the MTA.   

“Agency Obligations” means senior debt obligations of U.S. government-sponsored 
agencies, corporations, and enterprises that are not backed by the full faith and credit of the U.S. 
government, including, but not limited to, Federal Home Loan Mortgage Corporation debt 
obligations, Farm Credit System consolidated system wide bonds and notes, Federal Home Loan 
Banks consolidated debt obligations, Federal National Mortgage Association debt obligations, 
Student Loan Marketing Association debt obligations, Tennessee Valley Authority debt 
obligations, Resolution Funding Corporation debt obligations (including principal and interest 
strips), and U.S. Agency for International Development guaranteed notes (including stripped 
securities). 

“All-in Cost Coverage Ratio” means, for any Calculation Period, the ratio of (a) (i) 
projected Net Revenue for such Calculation Period, plus amounts on deposit in the Restricted 
Account in the General Reserve Fund that are not programmed or committed for any other purpose 
and amounts on deposit in the Unrestricted Account in the General Fund to (b) (i) aggregate Annual 
Debt Service with respect to all Obligations for such Calculation Period plus (ii) the Major 
Maintenance and Renewal Fund Required Amount for such Calculation Period; provided that the 
Major Maintenance and Renewal Fund Required Amount, for purposes of the foregoing 
calculation, shall be decreased by amounts during any Fiscal Year that are (y) paid by HRTAC for 
the purpose of funding or pre-funding Major Maintenance and Renewal Fund Permitted 
Expenditures that are in excess of required HRTF Transfers under this Indenture, and (z) paid by 
VDOT for the purpose of funding or pre-funding Major Maintenance and Renewal Fund Permitted 
Expenditures. 

“Annual Debt Service” means the amount of payments due on the applicable Outstanding 
Obligations for any Calculation Period, as calculated by the Commission, utilizing the following 
assumptions about payments on such Obligations (and if more than one such assumption may 
apply, using the relevant assumptions selected by the Commission): 

(i) in determining the principal amount of an Obligation due in each year, payment 
shall be assumed to be made in accordance with the amortization schedule established for such 
Obligation, including any minimum sinking fund or account payments; 

(ii) with respect to Balloon Maturities, the principal of and interest on such Series of 
Obligations may be treated as if the amount of principal which would be payable in such 
Calculation Period if such principal were amortized from the date of incurrence thereof over a 
period of twenty (20) years (or the actual number of years over which such Series of Obligations 
is being amortized, if greater than twenty (20) years, but in no event greater than forty (40) years) 
on a level debt service basis at a Certified Interest Rate; 
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(iii) if the Obligation is supported by a Credit Support Instrument, principal may be 

treated as if it were due based upon the level amortization of such principal over the maximum 
term of repayment of borrowings under such Credit Support Instrument; 

(iv) if an Outstanding Obligation bears a variable interest rate, the interest rate on such 
Obligations shall be assumed to be a Certified Interest Rate; provided, however, while the 
Obligation in the form of the TIFIA Loan is Outstanding, if an Outstanding Obligation bears a 
variable interest rate, the interest rate shall be calculated in accordance with the TIFIA Loan 
Agreement; 

(v) if Obligations are variable interest rate obligations, the interest on which is excluded 
from gross income for federal income tax purposes, then such Obligations shall be assumed to bear 
interest at a Certified Interest Rate; provided, however, while the Obligation in the form of the 
TIFIA Loan is Outstanding, if an Outstanding Obligation bears a variable interest rate, the interest 
on which is excluded from gross income for federal income tax purposes, then such Obligations 
shall be assumed to bear interest at an interest rate calculated in accordance with the TIFIA Loan 
Agreement; 

(vi) if Obligations are variable interest rate obligations the interest on which is included 
in gross income for federal income tax purposes, then such Obligations shall be assumed to bear 
interest at a Certified Interest Rate; provided, however, while the Obligation in the form of the 
TIFIA Loan is Outstanding, if an Outstanding Obligation bears a variable interest rate, the interest 
on which is included in gross income for federal income tax purposes, then such Obligations shall 
be assumed to bear interest at an interest rate calculated in accordance with the TIFIA Loan 
Agreement; 

(vii) if Obligations are part of a Commercial Paper Program, the principal of such 
Obligations may be treated as if such principal were due based upon a 30-year level amortization 
of debt service on such Obligations from the date of calculation and the interest on such 
Obligations shall be calculated as if such Obligations were variable interest rate Obligations; 

(viii) if the variable interest on any Obligation plus the variable payments due to the 
Commission and fixed payments due from the Commission under a Swap designated by the 
Commission are treated by the Commission as synthetic fixed rate debt, the variable interest rate 
Obligation may be treated as bearing such synthetic fixed rate for the duration of the synthetic 
fixed rate period; 

(ix) if the fixed interest on any Obligation plus the fixed payments due to the 
Commission and variable payments due from the Commission under a Swap designated by the 
Commission are treated by the Commission as synthetic variable rate debt, the fixed interest rate 
Obligation may be treated as bearing such synthetic variable rate for the duration of the synthetic 
variable rate and such synthetic variable rate shall be calculated using the principles of clauses 
(iii), (iv) or (v) hereof; 

(x) if any of the Obligations are Short-Term/Put Obligations or Bond Anticipation 
Obligations, the principal of such Obligations may be treated as if such principal were due based 
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upon a 30-year level amortization of debt service on such Obligations from the date of calculation 
and the interest on such Obligations may be calculated as if such Obligations were variable interest 
rate Obligations; provided, however, while any Obligation in the form of a TIFIA Loan is 
Outstanding, if a Series of Short-Term/Put Obligations or Bond Anticipation Obligations is 
intended to be paid with proceeds of a draw on the TIFIA Loan Agreement, the payment terms 
contained in the corresponding TIFIA Loan Agreement shall be utilized for purposes of calculating 
Annual Debt Service with respect to such Series of Bond Anticipation Obligations;  

(xi) principal and interest payments on Obligations may be excluded (a) to the extent 
such payments are to be paid from amounts (from sources other than Revenues) then currently on 
deposit with the Trustee or another fiduciary in escrow specifically and irrevocably therefor, and 
(b) to the extent that such payments are to be paid from capitalized interest or other amounts held 
by the Trustee or another fiduciary specifically to pay such principal or interest (from sources other 
than Revenues); 

(xii) if any of the Obligations are, or upon issuance will be, obligations for which the 
Commission is entitled to receive Subsidy Payments, as evidenced by an Opinion of Bond Counsel 
delivered with respect to such Obligations, such Obligations may be treated as bearing an interest 
rate equal to the rate of interest borne or assumed to be borne, as applicable, by the Obligations for 
the period of determination minus a rate equal to the Subsidy Payments to which the Commission 
is entitled for such period; 

(xiii) any collateral postings and payment obligation under an Obligation that was or is 
optional or contingent (such as the obligation to make a termination payment under a Swap), 
whether or not the option is exercised or the contingency occurs, and any payments that are not 
scheduled payments, may be excluded; 

(xiv) with respect to any Credit Support Instrument or Reserve Facility, (i) to the extent 
that such Credit Support Instrument or Reserve Facility has not been used or drawn upon, the 
principal and interest relating to such Credit Support Instrument or Reserve Facility shall not be 
included in Annual Debt Service, and (ii) to the extent that the Commission has reimbursed a 
Credit Provider or Reserve Facility Provider for a drawing on a Credit Support Instrument or 
Reserve Facility to pay principal or interest on Obligations that is already included in Annual Debt 
Service, only the portion of the reimbursement payment that is in excess of the payment of 
principal and interest paid from the drawing shall be included in Annual Debt Service; and 

(xv) with respect to the TIFIA Loan, Annual Debt Service on such Obligations shall 
include only TIFIA Mandatory Debt Service [; provided, that in the case of determinations required 
for the issuance of additional Obligations, the TIFIA Loan shall include both TIFIA Scheduled 
Debt Service and TIFIA Mandatory Debt Service.]. 

“Annual Operating Budget” means the annual budget required by Section 6.04 hereof. 

“Applicable Revolving Account Costs” means non-recurring costs that VDOT has 
advanced (or will advance) out of its toll facilities revolving account with respect to the Toll 
System Network Project, such costs to be paid by the Commission to VDOT from Revenues under 
the provisions of, and as defined in, the Master Tolling Agreement. 
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“Authorized Denominations” means, with respect to a Series of Obligations, the 
denomination or denominations designated as such in a Supplemental Indenture providing for the 
issuance of such Obligations. 

“Authorized Representative” means (i) the Chair, Vice Chair or Executive Director of 
the Commission, and (ii) any other commissioner, officer or employee of the Commission 
authorized at the time by resolution of HRTAC to act on behalf of the Commission as set forth in 
a Certificate of the Commission filed with the Trustee, which Certificate shall contain such 
commissioner’s, officer’s, or employee’s specimen signature. 

“Balloon Maturities” means, with respect to any Series of Obligations, 25% or more of 
the principal of which matures on the same date or within a Fiscal Year, that portion of such Series 
which matures on such date or within such Fiscal Year.  For purpose of this definition, the principal 
amount maturing on any date shall be reduced by the amount of such Obligations scheduled to be 
amortized by prepayment or redemption prior to their stated maturity date.  Commercial paper, 
Bond Anticipation Obligations or other Short-Term/Put Obligations shall not be Balloon 
Maturities.  For purposes of applying any debt service coverage test (except with respect to the 
issuance of additional Obligations subsequent to the initial issuance of Obligations under this 
Indenture), Balloon Maturities shall be ignored. 

 
“Bankruptcy Related Event” means (a) an involuntary proceeding shall be commenced 

or an involuntary petition shall be filed seeking (i) liquidation, reorganization or other relief in 
respect of the Commission or any of its debts, or of a substantial part of the assets of the 
Commission, under any Insolvency Law, or (ii) the appointment of a receiver, trustee, liquidator, 
custodian, sequestrator, conservator or similar official for the Commission for a substantial part of 
the assets of the Commission, and, in any case referred to in the foregoing subclauses (i) and 
(ii), such proceeding or petition shall continue undismissed for 60 days or an order or decree 
approving or ordering any of the foregoing shall be entered; (b) the Commission shall (i) apply for 
or consent to the appointment of a receiver, trustee, liquidator, custodian, sequestrator, conservator 
or similar official for the Commission or for a substantial part of the assets of the Commission, or 
(ii) generally not be paying its debts as they become due unless such debts are the subject of a bona 
fide dispute, or become unable to pay its debts generally as they become due, or (iii) make a general 
assignment for the benefit of creditors, or (iv) consent to the institution of, or fail to contest in a 
timely and appropriate manner, any proceeding or petition with respect to it described in clause 
(a) of this definition, or (v) commence a voluntary proceeding under any Insolvency Law, or file 
a voluntary petition seeking liquidation, reorganization, an arrangement with creditors or an order 
for relief under any Insolvency Law, or (vi) file an answer admitting the material allegations of a 
petition filed against it in any proceeding referred to in the foregoing subclauses (i) through (v), 
inclusive, of this clause (b), or (vii) take any action for the purpose of effecting any of the 
foregoing; or (c) (i) all or a substantial part of the Trust Estate shall be sold or otherwise disposed 
of in a public or private sale or disposition pursuant to a foreclosure of the lien thereon securing 
any Obligations, or (ii) all or a substantial part of the Trust Estate shall be transferred pursuant to 
a sale or disposition of such Trust Estate in lieu of foreclosure. 

“Beneficial Owner” means, with respect to any Book-Entry Obligation, the beneficial 
owner of such Book-Entry Obligation as determined in accordance with the applicable rules of the 
Securities Depository for such Book-Entry Obligations. 
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“Bond Anticipation Obligations” means Obligations issued in anticipation of the sale of 
a Series of Obligations in a principal amount not exceeding the principal amount of such Series of 
Obligations and payable from the proceeds of the sale of the Series of Obligations in anticipation 
of which such Bond Anticipation Obligations are issued, which may be payable, in whole or in 
part, from Toll Revenues, at the discretion of the Commission, as set forth in a Supplemental 
Indenture. 

“Bond Counsel” means a firm of nationally-recognized attorneys-at-law experienced in 
legal work relating to the issuance of municipal bonds selected by the Commission. 

“Bond Obligation” means, as of any given date of calculation, (a) with respect to any 
Outstanding Current Interest Obligation, the principal amount of such Obligation, and (b) with 
respect to any Outstanding Capital Appreciation Obligation or Convertible Capital Appreciation 
Obligation, the Accreted Value thereof. 

“Bond Register” means the registration books for the ownership of Obligations maintained 
by the Trustee pursuant to Section 2.08. 

“Bondholder” or “Holder” or “Owner” means the record owner of any Obligation shown 
on the books of registration kept by the Trustee, which, during any period when such Obligation 
is a Book-Entry Obligation, shall be the Securities Depository or its Nominee. 

“Book-Entry Obligations” means Obligations issued under a book-entry only depository 
system as provided in Section 2.13. 

“Business Day” means any day, other than a Saturday, Sunday or other day on which the 
Government or banks are authorized or obligated by law or executive order to be closed in the 
Commonwealth or the State of New York or in any city in which the Principal Office of the Trustee 
or, with respect to any Obligations secured by a Credit Support Instrument, the office where draws 
are to be made on a Credit Provider is located. 

“Calculation Date” means each June 30 and December 31, commencing with the first such 
date following the Substantial Completion Date. 

“Calculation Period” means a period of consecutive twelve (12) months. 

“Capital Appreciation Obligations” means the Obligations designated as Capital 
Appreciation Obligations in the Supplemental Indenture providing for the issuance of such 
Obligations and on which interest is compounded and paid at maturity or on a redemption date. 

“Capital Expenditures” means expenditures made or liabilities incurred for the 
acquisition of any assets, improvements or replacements thereof that have a useful life of more 
than one (1) year and that are capitalized in accordance with generally accepted accounting 
principles as defined by the American Institute of Certified Public Accountants or such other 
nationally recognized professional body, in effect from time to time in the United States of 
America. 
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“Certificate of the Commission” means an instrument in writing signed by an Authorized 
Representative of the Commission. 

“Certified Interest Rate” means a fixed rate of interest, determined by a qualified 
municipal adviser or investment bank with expertise in municipal bonds and selected by the 
Commission, and determined based on the amortization and credit rating of the debt to which 
such interest rate is being applied. 

“Code” means the Internal Revenue Code of 1986, as amended from time to time, and any 
regulations promulgated thereunder. 

“Commercial Paper Program” means a program of short-term Obligations (secured, at 
the option of the Commission, on a parity with Senior Lien Obligations, Second Lien Obligations 
or Subordinate Obligations) having the characteristics of commercial paper in that (i) such 
Obligations have a stated maturity not later than 270 days from their date of issue, and (ii) maturing 
Obligations of such program may be paid with the proceeds of renewal Obligations. 

“Commonwealth” means the Commonwealth of Virginia. 

“Commonwealth Transportation Board” or “CTB” means the policy board of the 
Commonwealth, with the power and authority set forth in Article 4, Chapter 15, Title 33.2 of the 
Virginia Code, as amended and in effect from time to time, or successor entity. 

“Completion Obligations” means any Obligations, in an aggregate principal amount not 
to exceed 10% of the aggregate principal amount of Obligations originally incurred by the 
Commission to finance a Toll System Network Project, issued for the purpose of financing the 
completion of such Toll System Network Project, to the extent necessary to complete such Toll 
System Network Project, in the manner and scope contemplated at the time that such Obligations 
theretofore incurred were originally incurred, and, to the extent the same shall be applicable, in 
accordance with the general plans and specifications contained in a Construction Plan, with such 
changes as have been made in conformance with the Financing Documents pursuant to which such 
Obligations theretofore incurred were originally incurred.  The 10% limitation is subject to the 
provisions of Sections 3.03(c)(3) and 3.04(e)(3) of this Master Indenture. 

“Construction Plan” means the plan for transportation improvements relating to a Toll 
System Network Project, including projected costs, the use of Toll Revenues, and a proposed 
completion schedule. 

“Consulting Engineer” means, [initially VDOT], and at any time thereafter means an 
independent engineer or engineering firm, or an affiliate thereof, experienced with planning and 
estimating the costs of construction, operation, maintenance, repair, and/or replacement of 
facilities similar to the Toll System Network Project, who is appointed by the Commission or, with 
the approval of the Commission, by VDOT; provided, while the Obligation in the form of the 
TIFIA Loan is Outstanding, such appointment is not objected to in written notice to the 
Commission by the TIFIA Lender within 15 Business Days after receiving written notice from the 
Commission of the name of the proposed engineering firm and supporting information regarding 
the qualifications of the proposed engineering firm. 
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“Continuing Disclosure Agreement” means, with respect to each Series of Obligations 
requiring an undertaking regarding disclosure under Rule 15c2-12, the continuing disclosure 
undertaking entered into by the Commission and, if applicable, the Trustee or a Dissemination 
Agent or both, as the same may be supplemented, modified or amended in accordance with its 
terms. 

“Convertible Capital Appreciation Obligations” means Obligations that initially are 
issued as Capital Appreciation Obligations (including the Obligation in the form of the TIFIA 
Loan), but convert on a certain date to Obligations on which interest is paid periodically 
(“conversion date”).  Convertible Capital Appreciation Obligations shall be Capital Appreciation 
Obligations until the conversion date and from and after such conversion date shall no longer be 
Capital Appreciation Obligations, but shall be treated as Current Interest Obligations having a 
principal amount equal to their Accreted Value on the conversion date; provided that the principal 
amount of the TIFIA Loan  on a conversion date shall be determined as provided in the TIFIA 
Loan Agreement. 

“Costs of Issuance” means all items of expense directly or indirectly payable by or 
reimbursable to the Commission and related to the authorization, execution, sale and delivery of 
Obligations, including, but not limited to, advertising and printing costs, costs of preparation and 
reproduction of documents, filing and recording fees, initial fees and charges of the Trustee, legal 
fees and charges, fees and disbursements of consultants and professionals, financial advisor fees 
and expenses, underwriting fees and discounts, rating agency fees, fees and charges for 
preparation, execution, transportation and safekeeping of such Obligations, surety, insurance, 
liquidity and credit enhancements costs, and any other cost, charge or fee incurred in connection 
with the issuance of Obligations. 

“Coverage Calculation Date” has the meaning assigned in Section 6.03(b).   

“Coverage Ratio” has the meaning assigned in Section 6.03(b). 

“Credit Provider” means any municipal bond insurance company, bank or other financial 
institution or organization or group of financial institutions or organizations that provides a Credit 
Support Instrument for a Series of Obligations and, that has an Acceptable Credit Rating. 

“Credit Support Instrument” means a policy of insurance, letter of credit, line of credit, 
standby purchase agreement, revolving credit agreement or other credit arrangement pursuant to 
which a Credit Provider provides credit or liquidity support with respect to, or available for, the 
payment of interest, principal or Purchase Price of any Series of Obligations, as the same may be 
amended from time to time pursuant to its terms, and any replacement therefor. 

“Current Interest Obligations” means Obligations designated as Current Interest 
Obligations in the Supplemental Indenture providing for the issuance of such Obligations and that 
pay interest to the Holders thereof on a periodic basis prior to maturity.  Current Interest 
Obligations also include Convertible Capital Appreciation Obligations after their conversion date. 

“DBRS” means DBRS Limited, and its successors and assigns, except that if such 
corporation shall be dissolved or liquidated or shall no longer perform the functions of a securities 
rating agency, then the term “DBRS” shall be deemed to refer to any other nationally recognized 
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statistical rating organization identified as such by the Securities and Exchange Commission and 
selected by the Commission. 

“Deemed Event of Default” means an Event of Default as such term is defined in the 
TIFIA Loan Agreement. 

“Defeasance Obligations” means noncallable (i) Agency Obligations, (ii) Government 
Obligations, (iii) Government Certificates, (iv) Defeased Municipal Obligations, and (v) Defeased 
Municipal Obligation Certificates. 

“Defeased Municipal Obligation Certificates” means evidence of ownership of a 
proportionate interest in specified Defeased Municipal Obligations, which Defeased Municipal 
Obligations are held by a custodian. 

“Defeased Municipal Obligations” means obligations of the Commonwealth or any 
county, city, town, district, authority, agency, political subdivision or other public body of the 
Commonwealth that are rated in the highest rating category by any Rating Agency and provision 
for the payment of the principal of and redemption premium, if any, and interest on which has been 
made by the deposit with a trustee or escrow agent of Government Obligations or Government 
Certificates, the maturing principal of and interest on which, when due and payable, will along 
with any cash held by the trustee or escrow agent provide sufficient money to pay the principal of 
and redemption premium, if any, and interest on such Obligations. 

“Dissemination Agent” means, with respect to each Series of Obligations requiring an 
undertaking regarding disclosure under Rule 15c2-12, the party (which may be the Commission) 
acting as dissemination agent under the applicable Continuing Disclosure Agreement, or any 
successor dissemination agent designated in writing by the Commission and which has filed a 
written acceptance with the Commission and the Trustee. 

“DTC” means The Depository Trust Company, New York, New York or any successor 
thereto. 

“Electronic” means, with respect to notice, notice through the internet or through a time-
sharing terminal. 

“EMMA” means the Electronic Municipal Market Access website of the MSRB located 
at http://emma.msrb.org. 

“Event of Default” means any of the events specified in Section 7.01. 

“Excess Interest” means such interest due on a Credit Support Instrument or Reserve 
Facility that exceeds the interest that is otherwise due and payable to the Credit Provider or Reserve 
Facility Provider on the unpaid principal of and interest on the corresponding Obligations or 
portion thereof pursuant to this Indenture.  Excess Interest shall include any related additional 
interest or fees. 

“Express Lanes Corridor” means the I-64 corridor (together with certain connecting 
facilities, as applicable), located within the Member Localities and between the interchange of 
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Interstate 64 and Jefferson Avenue in Newport News and the interchange of Interstate 64, 
Interstate 264 and Interstate 664 in the Bowers Hill section of Chesapeake, together with any 
additional transportation corridor in which the Commission is empowered to operate an express 
lanes toll program. 

“Express Lanes Initial Project” means the development, design, construction, right-of-
way acquisition, utilities adjustment, operation and maintenance, equipping, repair, rehabilitation, 
reconstruction, financing, administration, or any combination of these including the establishment 
of reserves for such purposes, and the installation of an electronic toll collection and enforcement 
system, all with respect to the development, construction or equipping of Phase I of the Express 
Lanes Network, as depicted on Exhibit A, comprising tolled express lanes in the Express Lanes 
Corridor extending from Settlers Landing Road in the City of Hampton to Interstate 564 in the 
City of Norfolk, and including all costs, elements, segments, phases or portions of the Hampton 
Roads Bridge Tunnel Expansion Project that are reasonably related thereto or that benefit users of 
the Express Lanes Network. 

“Express Lanes Network” or the “Hampton Roads Express Lanes Network” means a 
network of planned contiguous HOT lanes, in each direction, between the interchange of 
Interstate 64 and Jefferson Avenue in Newport News and the interchange of Interstate 64, 
Interstate 264 and Interstate 664 in the Bowers Hill section of Chesapeake, which ultimately would 
enable continuous HOT lane travel throughout such corridor (the foregoing constituting the “Initial 
Interstate 64 Express Lanes Network” or “Initial Network” as described in the MTA), as depicted 
on Exhibit A, and consisting of the Express Lanes Initial Project and subsequent Express Lanes 
Future Project(s) that comprise a segment, phase or portion of the Express Lanes Network, 
including but not limited to any Additional Tolled Lanes. 

“Express Lanes Future Project” means the development, design, construction, right-of-
way acquisition, utilities adjustment, operation and maintenance, equipping, repair, rehabilitation, 
reconstruction, financing, administration, or any combination of these including the establishment 
of reserves for such purposes, and the installation of an electronic toll collection and enforcement 
system, all with respect to the development, construction or equipping of subsequent phases of the 
Express Lanes Network following the Express Lanes Initial Project, as depicted on Exhibit A, such 
subsequent phases consisting of all or any of the following:  (i) Phase II, comprised of Segment 1, 
Segment 4b, and Segment 4c), (ii) Phase III, comprised of Segment 1 (part time shoulder lanes) 
and Segment 4a, and (iii) Additional Tolled Lane(s), if any, added under the provisions of the 
Master Tolling Agreement.   

“Federal Funds Rate” means, for any day, the rate per annum equal to the weighted 
average of the rates on overnight Federal funds transactions with members of the Federal Reserve 
System arranged by Federal funds brokers on such day, as published by the Federal Reserve Bank 
of New York on the Business Day next succeeding such day. 

“Fifth Supplemental HRTF Indenture” means that certain Fifth Supplemental Indenture, 
dated as of [ ] 1, 2021, which supplements and amends the HRTF Indenture. 

“Financing Documents” means this Indenture, any Swaps, and any documents and/or 
instruments evidencing, documenting, securing or otherwise relating to any or all of the 
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Obligations (including each TIFIA Loan Agreement), all as the same may from time to time be 
amended, modified, extended, renewed and/or restated, and each other document or instrument 
required to be executed and delivered by the aforementioned agreements. 

“Fiscal Year” means the period of twelve months terminating on June 30 of each year, or 
any other annual period hereafter selected and designated by the Commission as its Fiscal Year in 
accordance with applicable law and, if applicable, the applicable TIFIA Loan Agreement. 

“Fitch” means Fitch Ratings, Inc., and its successors and assigns, except that if such 
corporation shall be dissolved or liquidated or shall no longer perform the functions of a securities 
rating agency, then the term “Fitch” shall be deemed to refer to any other nationally recognized 
statistical rating organization identified as such by the Securities and Exchange Commission and 
selected by the Commission. 

“Fund” means each fund established in accordance with the terms of this Indenture. 

“Funds Transfer Certificate” means a certificate prepared by the Commission in 
accordance with the terms of this Indenture substantially in the form of Exhibit B attached hereto 
containing the certifications by the Commission required by this Indenture with respect to a 
requested transfer of funds from a Fund or Account. 

“General Reserve Fund” means the Fund by that name created pursuant to Section 5.02.  
“General Reserve Fund Release Conditions” means the conditions set forth in Section 5.11(b). 

“Government” means the United States of America and its departments and agencies. 

“Government Certificates” means certificates representing an ownership interest in 
United States Treasury bond principal at maturity or interest coupons for accrued periods, which 
bonds or coupons are held in the capacity of custodian by a bank or trust company that is organized 
and existing under the laws of the United States or any of its states  that is independent of the seller 
of such certificates. 

“Government Obligations” means direct obligations of, or obligations the payment of the 
principal of and interest on which is guaranteed by, the United States of America. 

“Hampton Roads Bridge Tunnel Expansion Project” means the following 
improvements to the I-64 corridor between the Settlers Landing interchange lying east of the I-
64/I-664 interchange in the City of Hampton and the I-564 interchange in the City of Norfolk, that 
are intended to provide at least six lanes of capacity along such corridor: (i) the design and 
construction of a new tunnel generally parallel to the existing Hampton Roads Bridge-Tunnel; and 
(ii) the design and construction of additional highway capacity on portions of the I-64 corridor that 
currently have only two lanes in each direction, to include one or more lanes designated as HOT 
lanes and comprising a segment of the Express Lanes Initial Project. 

“Hedging Obligations” means, collectively, the payment of (a) all scheduled amounts 
payable to the Swap Parties by the Commission under the Swaps (including interest accruing after 
the date of any filing by the Commission of any bankruptcy, insolvency or similar proceeding with 
respect to the Commission), net of all scheduled amounts payable to the Commission by such 
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Swap Parties, and (b) all other indebtedness, fees, indemnities and other amounts payable by the 
Commission to the Swap Parties under such Swaps, net of all other indebtedness, fees, indemnities 
and other amounts payable by the Swap Parties to the Commission under such Swaps; provided, 
that Hedging Obligations shall not include Hedging Termination Obligations.  For the avoidance 
of doubt, all calculations of such amounts payable under the Swaps shall be made in accordance 
with the terms of the applicable Swaps. 

“Hedging Termination Obligations” means the aggregate amount payable to the Swap 
Parties by the Commission upon the early unwind of all or a portion of the Swaps, net of all 
amounts payable to the Commission by such Swap Parties upon the early unwind of all or a portion 
of such Swaps.  For the avoidance of doubt, all calculations of such amounts payable under the 
Swaps shall be made in accordance with the terms of the applicable Swaps. 

“Highest Priority Obligations” means, as of any date, Senior Lien Obligations, unless 
and until there are no Senior Lien Obligations Outstanding hereunder, in which case it means 
Second Lien Obligations, unless and until there are also no Second Lien Obligations Outstanding 
hereunder, in which case it means Subordinate Obligations. 

“HRTAC” or “Commission” means the Hampton Roads Transportation Accountability 
Commission, a body politic and a political subdivision of the Commonwealth. 

“HRTAC Act” means Chapter 26, Title 33.2 of the Virginia Code, as the same may be 
amended from time to time, and any successor statutes, and such other provisions of law applicable 
to the Commission’s authority to issue Obligations to provide for the financing of the Toll Roads 
System or any phase, portion or segment thereof, including setting, levying and collecting tolls 
and other charges for such purpose. 

“HRTAC Board” means the governing body of the Commission. 

“HOT Lanes” means high-occupancy toll lanes or other dynamically-priced travel lane. 

“HRTF” means, for purposes of this Indenture, amounts received in the Hampton Roads 
Transportation Fund established under Section 33.2-2600 of the Virginia Code from the additional 
sales and use tax revenues described in Section 58.1-638.H.2 of the Virginia Code and the 
additional wholesale motor vehicle fuels sales tax revenues described in Section 58.1-2295.A.2 of 
the Virginia Code, as provided in the HRTAC Act, as such Virginia Code sections are in amended 
and in effect from time to time. 

“HRTF Funds” means amounts made available for distribution from the HRTF Indenture 
as set forth in the Fifth Supplemental HRTF Indenture. 

“HRTF Eligible Costs” means Project Costs or other use or uses of funds that may 
lawfully be paid with or from HRTF Funds (or the proceeds of HRTF revenue bonds) in accordance 
with the provisions of the HRTAC Act and the HRTF Indenture. 

“HRTF Indenture” means that certain Master Indenture, dated as of February 1, 2018, 
between the Commission and Wilmington Trust, National Association (the “HRTF Bond 
Trustee”) as supplemented by a First Supplemental Indenture, dated as of February 1, 2018, a 
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Second Supplemental Indenture, dated as of December 1, 2019, a Third Supplemental Indenture, 
dated as of December 15, 2019, and a Fourth Supplemental Indenture, dated as of October 1, 2020, 
together with and including such supplemental or successor indentures as may be entered into from 
time to time. 

“HRTF Repayment Fund” means the Fund by the name created pursuant to Section 5.02. 

“HRTF Transfer” means any transfer or payment of HRTF Funds by or on behalf of the 
Commission to a Fund or Account pursuant to the provisions of this Master Indenture or any 
Supplemental Indenture, and including but not limited to the transfers provided for under Section 
6.4 of the Fifth Supplemental HRTF Indenture. 

“I-64” means Interstate 64. 

“Indenture” means this Master Indenture as the same may be amended or supplemented 
from time to time as permitted hereby. 

“Independent Certified Public Accountant” means any certified public accountant or 
firm of such accountants appointed by the Commission, and who, or each of whom, is independent 
with respect to the Commission, pursuant to the Statement on Auditing Standards No.  1 of the 
American Institute of Certified Public Accountants. 

“Insolvency Law” means the United States Bankruptcy Code, including 11 U.S.C. § 101 
et seq., as from time-to-time amended and in effect, and any state bankruptcy, insolvency, 
receivership or similar law now or hereafter in effect. 

“Insurance and Condemnation Proceeds Account” means the Account by that name 
created within the Project Fund pursuant to Section 5.02. 

“Interest Payment Date” means, with respect to a Series of Obligations, the date or dates 
for the payment of interest on such Obligations set forth in a Supplemental Indenture providing 
for the issuance of such Obligations. 

“Kroll” means Kroll Bond Rating Agency, Inc., and its successors and assigns, except that 
if such corporation shall be dissolved or liquidated or shall no longer perform the functions of a 
securities rating agency, the term “Kroll” shall be deemed to refer to any other nationally 
recognized statistical rating organization identified as such by the Securities and Exchange 
Commission and selected by the Commission. 

“Loan Life Coverage Ratio” means the ratio of (a) the present value of all projected 
Revenue for the period from and including each Calculation Date to the final maturity of any 
TIFIA Loan or TIFIA Loans Outstanding plus amounts on deposit in the TIFIA Loan Reserve 
Account and the Unrestricted Account, to (b) the aggregate Outstanding principal amount of all 
Obligations issued hereunder on such Calculation Date, all calculated as set forth in the applicable 
TIFIA Loan Agreement. 

“Major Maintenance and Renewal Fund” means the Fund by that name created pursuant 
to Section 5.02. 
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“Major Maintenance and Renewal Fund Permitted Expenditures” means Capital 
Expenditures reasonably necessary for the construction, reconstruction, preservation, replacement, 
renewal or modification of the toll collection facilities and equipment needed for the Toll Roads 
System or any segment, phase or portion thereof, constituting real or personal property, so that it 
remains in operating condition. 

“Major Maintenance and Renewal Fund Required Amount” means, for any 
Calculation Period ending at the end of each Fiscal Year, commencing with the Fiscal Year 
following the Fiscal Year in which occurs the first funding of the Major Maintenance and Renewal 
Fund pursuant to a Supplemental Indenture, an amount equal to the greater of (a) $5,000,000, and 
(b) the aggregate of (i) one hundred percent (100%) of expected Major Maintenance and Renewal 
Fund Permitted Expenditures for the following 12 month period, (ii) eighty percent (80%) of 
expected Major Maintenance and Renewal Fund Permitted Expenditures for the next following 12 
month period (i.e., year 2), (iii) sixty percent (60%) of expected Major Maintenance and Renewal 
Fund Permitted Expenditures for the next succeeding 12 month period (i.e., year 3), (iv) forty 
percent (40%) of expected Major Maintenance and Renewal Fund Permitted Expenditures for the 
next succeeding 12 month period (i.e., year 4) and (v) twenty percent (20%) of expected Major 
Maintenance and Renewal Fund Permitted Expenditures for the next succeeding 12 month period 
(i.e., year 5), in each case, based on, initially, the forecast of estimated life cycle maintenance costs 
with respect to the toll collection facilities and equipment needed for the Toll Roads System as set 
forth in the base case financial model delivered to the TIFIA Lender on the effective date of the 
TIFIA Loan Agreement and, thereafter, based on the then-current information regarding Major 
Maintenance and Renewal Fund Permitted Expenditures prepared by the Commission and certified 
by the Consulting Engineer. 

“Major M & R HRTF Cumulative Transfer Cap” means, as of a measurement date, the 
total of expected Major Maintenance and Renewal Fund Permitted Expenditures from such 
measurement date to the final maturity of Obligations, as estimated by the Consulting Engineer 
and initially based, using an initial measurement date in Fiscal Year 2026, on a forecast of 
estimated life cycle maintenance costs with respect to the toll collection facilities and equipment 
needed for the Toll Roads System in its then-current state.  The Major M & R HRTF Cumulative 
Transfer Cap is subject to change based on the nature and extent of the Toll Roads System and 
then-current information regarding Major Maintenance and Renewal Fund Permitted Expenditures 
prepared by the Commission and certified by the Consulting Engineer.  

 
“Master Indenture” has the meaning assigned in the first paragraph hereof. 

“Master Tolling Agreement” or “MTA” means the Master Agreement for Development 
and Tolling Of Hampton Roads Express Lanes Network dated August 18, 2020 among HRTAC, 
CTB and the VDOT, as amended and in effect from time to time. 

“Maturity Value,” with respect to any Capital Appreciation Obligation, shall mean the 
Accreted Value of such Obligation at the maturity thereof and, with respect to a Convertible 
Capital Appreciation Obligation, shall mean the Accreted Value of such Obligation on the 
conversion date. 
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“Maximum Annual Debt Service” means the highest amount of Annual Debt Service due 
on all Obligations of the Commission of the same lien ranking as the applicable additional 
Obligations proposed to be issued for any Calculation Period during the period from the date of 
such determination through the final maturity date of the applicable Obligations then Outstanding 
and proposed to be issued. 

“Member Localities” means, collectively, each county and city located in Planning 
District 23, established pursuant to Chapter 42, Title 15.2, of the Virginia Code, currently 
consisting of the Counties of Isle of Wight, James City, Southampton and York, and the Cities of 
Chesapeake, Franklin, Hampton, Newport News, Norfolk, Poquoson, Portsmouth, Suffolk, 
Virginia Beach and Williamsburg, and any other localities that may hereafter be added to HRTAC 
by amendment to the Virginia Code. 

“Monthly Funding Date” means the last day of each calendar month or, if such day is not 
a Business Day, the next preceding Business Day. 

“Moody’s” means Moody’s Investors Service, and its successors and assigns, except that 
if such corporation shall be dissolved or liquidated or shall no longer perform the functions of a 
securities rating agency, the term “Moody’s” shall be deemed to refer to any other nationally 
recognized statistical rating organization identified as such by the Securities and Exchange 
Commission and selected by the Commission. 

“MSRB” means the Municipal Securities Rulemaking Board, and its successors and 
assigns.  Until otherwise designated by the MSRB, filings with the MSRB are to be made through 
EMMA. 

“Net Revenue” means, for any Fiscal Year or Calculation Period ending on a Calculation 
Date (a) Revenue less (b) Operation and Maintenance Expenses paid from Revenue for that period, 
less (c) any additional Revenue deposited to the Operation and Maintenance Reserve Fund in order 
to maintain the Operation and Maintenance Reserve Fund Requirement therein, and less (d) 
deposits to the Rebate Fund made from Revenues.  In addition the following shall be excluded 
from the calculation of Net Revenue, (i) any extraordinary or one-time Revenues for such period, 
and (ii) any extraordinary or one-time expenses from Operation and Maintenance Expenses for 
such period, but only if and to the extent such extraordinary or one-time expenses are paid or 
payable from extraordinary or one-time revenues being excluded from Revenue for such period.  
When calculating projected Net Revenue for purposes of Sections 3.01(b), Sections 3.03 (b), and 
Section 6.03, Revenue shall not include the amounts received under clauses (ii) and (iii) of the 
definition of Toll Revenues. 

“Nominee” means the nominee of the Securities Depository for the Book-Entry 
Obligations, in whose name such Book-Entry Obligations are to be registered.  The initial Nominee 
shall be Cede & Co., the partnership nominee of DTC. 

“Obligations” means all indebtedness of the Commission payable from Revenue and other 
collateral in the Trust Estate incurred or assumed by the Commission for borrowed money 
(including indebtedness arising under Credit Support Instruments) and all other financing 
obligations of the Commission relating to the Toll Roads System that, in accordance with generally 
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accepted accounting principles, are included as a liability on a balance sheet for the Toll Roads 
System books and records, including any bonds, notes, certificates or other obligations, as the case 
may be, and including but not limited to Bond Anticipation Obligations, commercial paper and 
other Short-Term/Put Obligations, authenticated and delivered under and pursuant to this 
Indenture as Senior Lien Obligations, Second Lien Obligations or Subordinate Obligations.  For 
the purpose of determining the “Obligations” payable from Revenue, Obligations that are no 
longer Outstanding shall be excluded. 

“Operation and Maintenance Expenses” means all reasonable current expenses incurred 
and paid or payable by the Commission for the operation and maintenance of the toll collection 
facilities and equipment needed for the Toll Roads System payable from Revenue, including, 
without limitation, all amounts paid or payable under toll collection service agreements and similar 
agreements, costs for operation, maintenance and repair, consumables, payments under any lease 
or rental payments properly considered to be operating expenses, payments pursuant to agreements 
for the management of the Toll Roads System, taxes, premiums paid or payable on any insurance, 
payments for oversight services, all administrative, engineering and policing costs, costs for any 
security, toll collection and enforcement expenses, fees and expenses of the Traffic Consultant, 
the Trustee, each trustee of Obligations, and the TIFIA Lender, any other Secured Creditor (for 
the avoidance of doubt, such fees, administrative costs and expenses do not include any 
commitment fees, termination fees, fines or other penalties or any payments to be made to Swap 
Parties including Hedging Obligations and Hedging Termination Obligations), any rating agency, 
any insurance consultant, legal and accounting expenses, and any other reasonable and necessary 
expense paid or payable for the operation and maintenance of the Toll Roads System, but excluding 
Capital Expenditures, expenditures for rehabilitation and operational improvement projects on the 
Toll Roads System, Reserve Facility Costs, any costs, fees or reimbursements in respect of any 
Credit Support Instrument, depreciation or obsolescence charges or reserves therefore, debt service 
for Obligations, and any non-cash charges, such as depreciation, amortization of intangibles and 
other bookkeeping entries of a similar nature. 

“Operation and Maintenance Fund” means the Fund by that name created pursuant to 
Section 5.02. 

“Operation and Maintenance Fund Required Amount” means the amount described in 
and required to be maintained pursuant to Section 5.07. 

“Operation and Maintenance Reserve Fund” means the Fund by that name created 
pursuant to Section 5.02. 

“Operation and Maintenance Reserve Fund Requirement” means an  amount equal to 
25% of the amount of Operation and Maintenance Expenses projected by the Commission at such 
time to be due and payable in the Fiscal Year in question, as reflected in the Annual Operating 
Budget for such Fiscal Year, including any revisions thereto. 

“Opinion of Bond Counsel” means a written opinion of Bond Counsel. 

“Outstanding,” when used with reference to Obligations hereunder means all Obligations 
that have been issued by the Commission hereunder or pursuant hereto, except such Obligations: 
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(i) canceled or delivered for cancellation; (ii) deemed to be paid in accordance with Section 10.02 
or any similar provisions in the constituent instruments defining the rights of the Holders of such 
Obligations; (iii) in lieu of which other Obligations have been authenticated under Sections 2.07 
or 2.08 or any similar provisions in the constituent instruments defining the rights of the Holders 
of such Obligations; and (iv) to the extent described in Section 9.05, Obligations held by or for the 
account of the Commission. 

“Parity Obligations” means obligations of the Commission that are secured by the Trust 
Estate on a parity with the Senior Lien Bonds. 

“Participating Underwriter” means any of the original underwriters of any Series of 
Obligations required to comply with Rule 15c2-12. 

“Permitted Investments” means, subject to the provisions of any Supplemental Indenture, 
any amounts held in any Fund or Account established by this Master Indenture or any 
Supplemental Indenture may be separately invested and reinvested by the Trustee, at the request 
of and as directed in writing by an Authorized Representative, in any investments that are at the 
time (i) legal investments for public funds of the type to be invested under Virginia law, including 
without limitation the Investment of Public Funds Act, Chapter 45 of Title 2.2 of the Virginia Code 
or any successor provision of law, the Government Non-Arbitrage Investment Act, Chapter 47 of 
Title 2.2 of the Virginia Code or any successor provision of law, and the Local Government 
Investment Pool Act, Chapter 46 of Title 2.2 of the Virginia Code or any successor provision of 
law, (ii) authorized by HRTAC’s Statement of Investment Policy then in effect, and (iii) structured 
to permit adequate liquidity to permit the purpose of such Fund or Account to be satisfied. 

“Person” means any natural person, firm, partnership, association, corporation, or public 
body. 

“Principal Office” means, with respect to the Trustee, the corporate trust office of the 
Trustee at [1021 East Cary Street, 18th Floor, Richmond, Virginia, 23219], Attention: [                   ], 
and solely for purposes of the presentation of Obligations for transfer, exchange or payment, such 
other or additional offices as may be designated by the Trustee from time to time. 

“Project Costs” means all or any part of the following with respect to a Toll System 
Network Project: 

(a) the cost of program and project management, design, construction, right-of-way 
acquisition, and utilities adjustment, repair, rehabilitation and reconstruction, including, but not 
limited to: 

(1) construction, expansion, enlargement, extension, reconstruction, 
restoration, repair and rehabilitation of the Toll System Network Project or any segment, 
phase or portion thereof (including, but not limited to, indemnity and surety bonds, permits, 
taxes, licenses, insurance premiums, or other municipal or governmental charges lawfully 
levied or assessed during construction); 
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(2) the cost of acquisition of all real or personal property, rights, rights-of-way, 
franchises, easements and interests acquired or used for the Toll System Network Project 
or any segment, phase or portion thereof; 

(3) the cost of site preparation, including demolishing or removing any 
structures on land so acquired and the cost of acquiring any land to which the structures 
may be removed; 

(4) any cost of borings and other preliminary investigations necessary or 
incident to determining the feasibility or practicability of constructing the Toll System 
Network Project or any segment, phase or portion thereof and any cost necessary or 
desirable to satisfy conditions associated with the issuance of any permit for the 
construction thereof (including the costs of environmental related mitigation required in 
connection therewith); 

(5) the cost of architectural, engineering, environmental feasibility, traffic and 
revenue, economic and demographic, appraisal, financial, and legal services; 

(6) the cost of planning, investigations, studies, evaluations, plans, 
specifications, estimates, and administrative and other expenses that are necessary or 
incidental to the determination of the feasibility of constructing the Toll System Network 
Project or any segment, phase or portion thereof or incidental to the obtaining of 
construction contracts or to the construction (including construction administration and 
inspection), acquisition or financing thereof and that constitute capital costs; 

(7) the cost of all machinery and equipment, vehicles, materials and rolling 
stock; 

(b) Costs of Issuance; 

(c) interest on Obligations or other debt of the Commission issued for the Toll System 
Network Project for the period prior to and during acquisition or completion of construction (or 
such longer period as may be allowed by applicable law), as determined by the Commission; 

(d) Operation and Maintenance Expenses occurring during and for a period of up to 
one year after acquisition or completion of construction, as determined by the Commission, 
provided that, if applicable, the Trustee has received an Opinion of Bond Counsel (which opinion 
may address either specific Operation and Maintenance Expenses or categories of Operation and 
Maintenance Expenses) to the effect that the treatment of such Operation and Maintenance 
Expenses as a Project Cost will not adversely affect the exclusion of interest on any Outstanding 
Obligations intended to be tax-exempt from gross income for federal income tax purposes; 

(e) the repayment or reimbursement of any Obligation, loan or advance for any of the 
foregoing; and 

(f) such other costs and expenses as are permitted by the HRTAC Act or other 
applicable law at the time such Obligations are issued. 
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“Project Fund” means the Fund by that name established pursuant to Section 5.02. 

“Purchase Price” means, with respect to Obligations, the amount set forth in this Indenture 
as the amount to be paid when such Obligations are tendered for purchase or deemed tendered for 
purchase in accordance with the provisions of this Indenture. 

“Rating Agency” means, as and to the extent applicable to a Series of Obligations, each 
of DBRS, Fitch, Moody’s, S&P, or Kroll then maintaining a rating on such Series of Obligations. 

“Rating Category” means: (i) with respect to any long-term rating category, all ratings 
designated by a particular letter or combination of letters, without regard to any numerical 
modifier, plus or minus sign or other modifier; and (ii) with respect to any short-term or 
commercial paper rating category, all ratings designated by a particular letter or combination of 
letters and taking into account any numerical modifier, but not any plus or minus sign or other 
modifier. 

“Rebate Fund” means the Fund by that name created pursuant to Section 5.02. 

“Rebate Requirement” means, subject to any Supplemental Indenture or the provisions 
of a Tax Certificate, the collective requirements applicable to tax-exempt bonds under Section 
148(f)(2) and (3) of the Internal Revenue Code of 1986, as amended and in effect from time to 
time. 

“Redemption Fund” means the Fund by that name created pursuant to Section 5.24. 

“Representation Letter” means the letter or letters of representation from the Commission 
to, or other instrument or agreement with, a Securities Depository for Book-Entry Obligations, in 
which the Commission, among other things, makes certain representations to the Securities 
Depository with respect to the Book-Entry Obligations, the payment thereof and delivery of 
notices with respect thereto. 

“Reserve Facility” means a letter of credit, surety bond or insurance policy issued to the 
Trustee by a bank or company licensed to issue a surety bond or insurance policy in substitution 
or in lieu of cash deposits in a reserve fund guaranteeing the timely payment of the principal of 
and interest on the Obligations supported by the Reserve Facility. 

“Reserve Facility Costs” means amounts owed with respect to repayment of draws on a 
Reserve Facility, including interest thereon at the rate specified in the agreement pertaining to such 
Reserve Facility and expenses owed to the Reserve Facility Provider in connection with such 
Reserve Facility. 

“Reserve Facility Provider” means any provider of a Reserve Facility, any successor 
thereto or any replacement therefor. 

“Reserve Funds” means the Senior Lien Obligations Reserve Fund, the Second Lien 
Obligations Reserve Fund and the Subordinate Obligations Reserve Fund, including any accounts 
and sub-accounts under any of the foregoing. 
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“Restricted Account” means the Account by that name created within the General Reserve 
Fund pursuant to Section 5.02. 

“Revenue” means: (i) Toll Revenues; (ii) all interest or other income from investment of 
money in the Funds and Accounts established hereunder (excluding the Rebate Fund and any Fund 
or Account established to hold the proceeds of a drawing on any Credit Support Instrument); and 
(iii) all Swap Revenues; provided that for any calculations required by Article III hereof, 
“Revenue” shall not include Subsidy Payments. 

“Revenue Sharing Trigger Event” means both (i) the existence of a balance in the 
Unrestricted Account of the General Fund greater than $50 million, and (ii) whenever the 
Commission or VDOT, on behalf of or pursuant to contract with the Commission, is not actively 
engaged in the development of capital project programs funded in whole or in part with toll 
revenues in the HRTPO’s most recently adopted long-range transportation plan. 

“Revenue Stabilization Fund” means the Fund by that name created pursuant to Section 
5.02. 

“Revenue Stabilization Fund Requirement” means an amount equal to $10,000,000, or 
such other amount, if any, as may be specified by a Supplemental Indenture, with respect to a 
Series of Obligations. 

“Reversible HOT Lanes” means the HOT lanes in the Reversible HOT Lanes Segment. 

“Reversible HOT Lanes Segment” the segment of I-64 from the interchange of 
Interstate 64 and Interstate 264, that as of the date of execution and delivery of this Master 
Indenture is tolled as one or more HOT Lanes as a result of work undertaken by VDOT and funded 
out of the Commonwealth’s Toll Facilities Revolving Account, to convert the reversible high-
occupancy vehicle (“HOV”) lanes that existed on such segment of Interstate 64 into HOT Lanes. 

“Rule 15c2-12” means Securities and Exchange Commission Rule 15c2-12, adopted by 
the Securities and Exchange Commission under the Securities Exchange Act of 1934, as the same 
may be amended from time to time. 

“S&P” means Standard & Poor’s Ratings Services, a division of Standard & Poor’s 
Financial Services LLC, a subsidiary of The McGraw-Hill Companies, and its successors and 
assigns, except that if such corporation shall be dissolved or liquidated or shall no longer perform 
the functions of a securities rating agency, the term “S&P” shall be deemed to refer to any other 
nationally recognized statistical rating organization identified as such by the Securities and 
Exchange Commission and selected by the Commission. 

“Second Lien Obligations” means any Obligations issued or incurred hereunder that are 
subordinated in right of payment and lien priority to the Senior Lien Obligations and senior in right 
of payment and lien priority to the Subordinate Obligations, including Second Lien Obligations in 
the form of or securing payment of any TIFIA Loans prior to the occurrence of a Bankruptcy 
Related Event; provided, however, that upon the occurrence of a Bankruptcy Related Event, 
Second Lien Obligations in the form of or securing payment of a TIFIA Loan shall be Senior Lien 
Obligations. 
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“Second Lien Obligations Account” means the Account by that name created within the 
Project Fund pursuant to Section 5.02. 

“Second Lien Obligations Fund” means the Fund by that name created pursuant to 
Section 5.02. 

“Second Lien Obligations Interest Account” means the Account by that name created 
within the Second Lien Obligations Fund pursuant to Section 5.02. 

“Second Lien Obligations Principal Account” means the Account by that name created 
within the Second Lien Obligations Fund pursuant to Section 5.02. 

“Second Lien Obligations Reserve Fund” means the Fund by that name created pursuant 
to Section 5.02. 

“Second Lien Obligations Reserve Requirement” for any Second Lien Obligations 
means the amount, if any, specified by a Supplemental Indenture as the amount required to be held 
in the Second Lien Obligations Reserve Fund, or an Account thereof, for the payment of principal 
of and interest on the Outstanding Second Lien Obligations secured by such Fund or Account. 

“Secured Creditors” means, collectively, (i) the Trustee on behalf of the Bondholders, (ii) 
any Swap Party, and (iii) any other trustee, holder or creditor of any Obligations. 

“Securities Depository” means DTC or any other trust company or other entity that 
provides a book-entry system for the registration of ownership interests in securities and which is 
acting as security depository for Book-Entry Obligations. 

“Senior Debt Service Coverage Ratio” means, for any Calculation Period, the ratio of (a) 
projected Net Revenue for such Calculation Period, to (b) Annual Debt Service in respect of all 
Senior Lien Obligations for such Calculation Period. 

“Senior Lien Bonds” means the bonds or commercial paper identified as the Hampton 
Roads Transportation Accountability Commission Toll Revenue Senior Lien Bonds authorized by, 
issued in accordance with, and at any time Outstanding pursuant to, this Indenture. 

“Senior Lien Obligations” means collectively, Senior Lien Bonds and Parity Obligations 
issued or incurred hereunder and, upon the occurrence of a Bankruptcy Related Event, Second 
Lien Obligations in the form of or securing payment of a TIFIA Loan. 

“Senior Lien Obligations Account” means the Account by that name created within the 
Project Fund pursuant to Section 5.02. 

“Senior Lien Obligations Fund” means the Fund by that name created pursuant to 
Section 5.02. 

“Senior Lien Obligations Interest Account” means the Account by that name created 
within the Senior Lien Obligations Fund pursuant to Section 5.02. 
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“Senior Lien Obligations Principal Account” means the Account by that name created 
within the Senior Lien Obligations Fund pursuant to Section 5.02. 

“Senior Lien Obligations Reserve Fund” means the Fund by that name created pursuant 
to Section 5.02. 

“Senior Lien Obligations Reserve Requirement” for any Senior Lien Obligations means 
the amount, if any, specified by a Supplemental Indenture as the amount required to be held in the 
Senior Lien Obligations Reserve Fund, or an Account thereof, for the payment of principal of and 
interest on the Outstanding Senior Lien Obligations secured by such Fund or Account.   

“Series” means all Obligations identified in this Indenture or any Supplemental Indenture 
as a separate Series. 

“Short-Term/Put Obligation” means an Obligation, including any Bond Anticipation 
Obligation, with a stated maturity of ten years or less, the principal of which (a) is payable on 
demand by or at the option of the Holder at a time sooner than a date on which such principal is 
deemed to be payable for purposes of computing Annual Debt Service, or (b) the Commission 
determines on or before the date of issuance that it intends to pay from remarketing proceeds or 
proceeds of refunding obligations, including additional Short-Term/Put Obligations or the 
issuance of other Obligations. 

“SIFMA Index” means Securities Industry and Financial Markets Association Municipal 
Swap Index as of the most recent date such index was published by the Securities Industry and 
Financial Markets Association or any successor thereto, or in the event such index is no longer 
published by the Securities Industry and Financial Markets Association or any successor thereto, 
such comparable replacement index as shall be published by the Securities Industry and Financial 
Markets Association or any successor thereto.  In the event that such comparable replacement 
index is no longer published by the Securities Industry and Financial Markets Association or any 
successor thereto, an alternative index shall be selected by the Commission. 

“Sinking Fund Installment” means, with respect to any Series of Obligations, each 
amount so designated for the Term Bonds of such Series in the Supplemental Indenture providing 
for the issuance of such Series of Obligations requiring payments by the Commission to be applied 
to the retirement of such Series of Obligations on and prior to the stated maturity date thereof. 

“Specified Funding Conditions” means, with respect to the application of the Flow of 
Funds provisions in Section 5.03, to deposits into the Additional Toll Roads System Cost Payment 
Fund, the VDOT Repayment Fund, the HRTF Repayment Fund, and the Unrestricted Account in 
the General Fund, all of the following:  (i) the balance of the Restricted Account in the General 
Reserve Fund as of the end of the immediately preceding Fiscal Year shall be at least equal to 
$20,000,000, (ii) each of the Reserve Funds is fully funded to their required balance, (iii) the 
Commission shall be compliant with all covenants included in this Master Indenture and all 
payments, deposits and transfers required by Section 5.03(b) First through Sixteenth shall be 
current, (iv) the Commission shall have commenced principal payments on the first TIFIA Loan 
issued under the Master Indenture (unless the TIFIA Lender shall have waived this condition), and 
(v) a Certificate of the Commission accompanied by a report, letter or certificate of the Traffic 
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Consultant as to the projection of Net Revenue in clause (B) and dated within the [90 days] 
immediately preceding the Commission’s certificate, to the effect that (A) Net Revenue during the 
preceding Calculation Period ending not more than ninety (90) days prior to such funding date, 
was sufficient to satisfy the requirements of Section 6.03(a) of this Indenture; and (B) projected 
Net Revenue is expected to be sufficient to produce (I) a Senior Debt Service Coverage Ratio for 
each Calculation Period from the funding date through the end of the fifth Calculation Period 
following such funding date of not less than 1.35:1.00, (II) together with amounts on deposit in 
the Restricted Account and the Unrestricted Account of the General Reserve Fund, an All-in Cost 
Coverage Ratio for each Calculation Period from the funding date through the end of the fifth 
Calculation Period following such funding date of not less than 1.10:1.00, and (III) together with 
amounts on deposit in the TIFIA Loan Reserve Account and the Unrestricted Account, a Loan Life 
Coverage Ratio for each Calculation Period from the funding date through the end of the fifth 
Calculation Period following such funding date of not less than 1.50:1.00.  In calculating projected 
Net Revenue, the Commission and/or the Traffic Consultant shall (i) take into account (A) amounts 
projected to be received from any adopted toll increase or increases (provided that no additional 
approvals need to be obtained and no additional requirements need to be satisfied in order to 
implement any such increase or increases), and (B) any additional toll lanes and facilities to be 
designated as included within the definition of the Toll Roads System.  In calculating Annual Debt 
Service, the Commission may take into consideration as a credit against Annual Debt Service any 
amounts that would be available pursuant to the last paragraph of Section 6.03(a). 

“Standard Project Agreement” means, with respect to any portion, phase or segment of 
the Express Lanes Network, “Standard Project Agreement” as used in the Master Tolling 
Agreement. 

“Subordinate Obligations” means any Obligations that are subordinated in right of 
payment and lien priority to the Senior Lien Obligations and the Second Lien Obligations. 

“Subordinate Obligations Account” means the Account by that name created within the 
Project Fund pursuant to Section 5.02. 

“Subordinate Obligations Fund” means the Fund by that name created pursuant to 
Section 5.02. 

“Subordinate Obligations Interest Account” means the Account by that name created 
within the Subordinate Obligations Fund pursuant to Section 5.02. 

“Subordinate Obligations Principal Account” means the Account by that name created 
within the Subordinate Obligations Fund pursuant to Section 5.02. 

“Subordinate Obligations Reserve Fund” means the Fund by that name created pursuant 
to Section 5.02. 

“Subordinate Obligations Reserve Requirement” for any Subordinate Obligations 
means the amount, if any, specified by a Supplemental Indenture as the amount required to be held 
in the Subordinate Obligations Reserve Fund, or an Account thereof, for the payment of principal 
of and interest on the Outstanding Subordinate Obligations secured by such Fund or Account. 
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“Subsidy Payments” means, (a) with respect to a Series of Obligations issued under 
Section 54AA of the Code, the amounts relating to such Series of Obligations which are payable 
by the Federal government under Section 6431 of the Code, which the Commission has elected to 
receive under Section 54AA(g)(1) of the Code, and (b) with respect to a Series of Obligations 
issued under any other provision of the Code that creates a substantially similar direct-pay subsidy 
program, the amounts relating to such Series of Obligations which are payable by the Federal 
government under the applicable provision of the Code which the Commission has elected to 
receive under the applicable provisions of the Code. 

“Substantial Completion” means the opening of any portion, phase or segment of the Toll 
Roads System to revenue service. 

“Substantial Completion Date” means, unless otherwise provided in a Supplemental 
Indenture for any particular Toll System Network Project, with respect to any Toll System 
Network Project, the date on which a portion, phase or segment of such Toll System Network 
Project opens for revenue service.  The “Transition Date” as defined in the Master Tolling 
Agreement shall be a Substantial Completion Date with respect to the applicable portion, phase or 
segment of the Express Lanes Network. 

“Supplemental Indenture” means any indenture executed and delivered by the 
Commission and the Trustee in accordance with this Indenture that is stated to be a supplemental 
indenture hereto. 

“Swap” means any interest rate swap agreement, currency swap agreement, forward 
payment conversion agreement or futures contract, any contract providing for payments based on 
levels of, or changes in, interest rates, currency exchange rates, stock or other indices, any contract 
to exchange cash flows or a series of payments, or any contract, including, without limitation, an 
interest rate floor or cap, or an option, put or call, to hedge payment, currency, rate, spread or 
similar exposure, between the Commission and a Swap Party. 

“Swap Party” means each entity that is a party to a Swap entered into with the 
Commission. 

“Swap Revenues” means any amount paid by a Swap Party to the Commission pursuant 
to any Swap, after any netting of payments required by such Swap, and any payments paid to the 
Commission by a Swap Party as consideration for termination or amendment of a Swap. 

“Tax Certificate” means the Tax Certificate delivered by the Commission at the time of 
the issuance of a Series of Obligations the interest on which is intended to be tax-exempt or for 
which the Commission is eligible to receive Subsidy Payments, as the same may be amended and 
supplemented in accordance with its terms. 

“Term Bonds” means Obligations of any Series that are payable on or before their 
specified maturity dates from Sinking Fund Installments established for that purpose in the 
Supplemental Indenture providing for the issuance of such Series of Obligations, which Sinking 
Fund Installments are calculated to retire such Obligations on or before their specified maturity 
dates. 
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“TIFIA Debt Service” means, collectively, TIFIA Mandatory Debt Service and TIFIA 
Scheduled Debt Service. 

“TIFIA Lender” means the United States Department of Transportation, acting by and 
through the Executive Director of the Build America Bureau. 

“TIFIA Loan” means the loan made to the Commission by the TIFIA Lender pursuant to 
the TIFIA Loan Agreement and secured by the Trust Estate. 

“TIFIA Loan Agreement” means the Loan Agreement, dated as of [__________], 2021, 
by and between the Commission and the TIFIA Lender, and any amendments or supplements 
thereto permitted hereby and thereby. 

“TIFIA Loan Prepayment Account” means the account of such name created pursuant 
to Section 5.02. 

“TIFIA Loan Reserve Account” mean the account of such name created pursuant to 
Section 5.02. 

“TIFIA Mandatory Debt Service” has the meaning set forth in the TIFIA Loan 
Agreement. 

“TIFIA Payment Date” has the meaning specified for the term “Payment Date” (or any 
similar term) in the applicable TIFIA Loan Agreement. 

“TIFIA Scheduled Prepayment Amount” has the meaning set forth in the TIFIA Loan 
Agreement. 

“TIFIA Scheduled Debt Service” has the meaning set forth in the TIFIA Loan 
Agreement. 

“Toll Operator” means initially VDOT, or any successor, as operator of the applicable 
segment, phase or portion of the Toll Roads System, responsible for the collection of tolls and fees 
and the establishment and maintenance of customer accounts and records, pursuant to the Master 
Tolling Agreement or other successor agreement. 

“Toll Revenue Fund” means the Fund by that name created pursuant to Section 5.01. 

“Toll Revenues” means (i) all amounts received by or on behalf of the Commission for 
use of any segment, phase or portion of the Toll Roads System, whether before or after any 
Transition Date or Substantial Completion Date and including without limitation fees, tolls, rates, 
incidental charges, and other charges (including administrative charges such as late fees, 
insufficient funds fees, etc.), (ii) amounts received by or on behalf of the Commission pursuant to 
any collection or enforcement action, judgment or settlement with respect to any of the foregoing 
revenues, including fines and penalties and interest thereon collected as a result of failure to pay 
any such amounts; (iii) amounts received by or on behalf of the Commission as contractual 
liquidated, other contract damages, insurance proceeds, third party recoveries, condemnation 
awards or any other amounts in lieu of or with respect to the Toll Roads System or any of the 
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foregoing revenues; and (iv) all other amounts received by or on behalf of the Commission that 
are derived from or with respect to the operation of the Toll Roads System or any part thereof, 
including but not limited to amounts paid prior to any Transition Date or Substantial Completion 
Date pursuant to the Master Tolling Agreement or any Standard Project Agreement.  Amounts 
received by the CTB or VDOT with respect to the Reversible HOT Lanes shall constitute Toll 
Revenues to the extent such amounts are payable to the Commission under the MTA.  Except as 
otherwise specifically provided in this Master Indenture or any Supplemental Indenture, Toll 
Revenues shall not include HRTF Funds or amounts derived from the HRTF. 

“Toll Road” means a lane or lanes of a street, road or highway upon which the Commission 
has all right, power and authority pursuant to applicable law to impose tolls, and upon which tolls 
are imposed by the Commission using any of the following tolling strategies: (a) general purpose 
or generally-applicable tolls, (b) tolls that may be levied and may vary according to levels of 
congestion anticipated or experienced or according to the occupancy of the vehicle, (c) any 
combination of (a) and (b), and (d) any other tolling strategy the Commission may determine 
appropriate on a facility-by-facility basis; and the related tolling facilities, as such tolled lanes and 
related facilities may from time to time be expanded, improved, upgraded, enlarged, or enhanced, 
but only to the extent that: (i) the Commission irrevocably designates in writing that such toll lanes 
and related facilities, and any expansion, improvement, upgrade, enlargement or enhancement 
constitute a Toll Road generating Toll Revenues hereunder, and (ii) that (x) the additional 
Operation and Maintenance Expenses associated with any such expansion, improvement, upgrade, 
enlargement or enhancement, and (y) any additional Obligations issued to finance the costs of any 
such expansion, improvement, upgrade, enlargement or enhancements satisfy all of the 
requirements applicable thereto in the TIFIA Loan Agreement for so long as the TIFIA Loan is 
Outstanding.  “Toll Road” initially means the Express Lanes Initial Project, and shall include, upon 
Substantial Completion thereof, any subsequent portion, phase or segment of the Toll Roads 
System in accordance with a Written Request of the Commission. 

“Toll Roads System” means the Express Lanes Initial Project, any Express Lanes Future 
Project that may be undertaken (which together with the Express Lanes Initial Project forms the 
Express Lanes Network), and any other Toll System Network Project, all as the same may exist 
from time to time, and including without limitation any new or improved highway, bridge or 
tunnel, or portion, phase or segment thereof, in which the Commission is empowered to impose 
and collect tolls. 

“Toll System Network Project” means the Express Lanes Initial Project, any Express 
Lanes Future Project, and any addition, the acquisition, development, construction, reconstruction, 
improvement, betterment, extension or equipping of or relating to a tolled road or facility, or any 
additional capital project extending, improving or otherwise related to the Toll Roads System that 
the Commission determines or proposes to finance pursuant to this Indenture, provided that, (a) 
such capital project or addition, acquisition, improvement, betterment, extension or equipping shall 
be a Toll Road or any part, segment, portion or phase thereof, or substantially related thereto and 
(b) such addition complies with the terms of Section 3.01(b) hereof. 

“Traffic Consultant” means CDM Smith or such other traffic and revenue consultant or 
firm of nationally-recognized traffic and revenue consultants experienced in performing the duties 
for which a Traffic Consultant is required to be employed pursuant to the provisions of this 
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Indenture, who is appointed by the Commission or, with the approval of the Commission, by 
VDOT; provided that while the Obligation in the form of the TIFIA Loan is Outstanding, such 
appointment is not objected to in written notice to the Commission by the TIFIA Lender within 15 
Business Days after receiving written notice from the Commission of the name of the proposed 
replacement traffic consulting firm and supporting information regarding the qualifications of the 
proposed replacement traffic consulting firm. 

“Trust Estate” has the meaning specified in the Granting Clauses herein. 

“Unrestricted Account” means the Account by that name created within the General 
Reserve Fund pursuant to Section 5.02. 

“VDOT” or the “Department” means the Virginia Department of Transportation, an 
agency of the Commonwealth of Virginia. 

“VDOT Repayment Fund” means the Fund by that name created pursuant to Section 
5.02. 

“Written Request of the Commission” means an instrument in writing signed by an 
Authorized Representative. 

ARTICLE II 
THE OBLIGATIONS 

Section 2.01 Authorization and Purposes.  Obligations in the form of Senior Lien 
Obligations, Second Lien Obligations or Subordinate Obligations may be issued hereunder, in 
book-entry form or otherwise, from time to time as the issuance thereof is approved by the 
Commission.  The maximum Bond Obligation of Obligations that may be issued hereunder is not 
limited; subject, however, to any limitations contained in the HRTAC Act and to the right of the 
Commission, which is hereby reserved, to limit the initial Bond Obligation of Obligations that 
may be issued or Outstanding hereunder.  The Senior Lien Bonds are designated generally as 
“Hampton Roads Transportation Accountability Commission Toll Revenue Senior Lien 
Bonds (Hampton Roads Express Lanes),” each Series thereof to bear such additional 
designation as may be necessary or appropriate to distinguish such Series from every other Series 
of Senior Lien Obligations.  The Second Lien Obligations are designated generally as “Hampton 
Roads Transportation Accountability Commission Toll Revenue Second Lien Obligations 
(Hampton Roads Express Lanes),” each Series thereof to bear such additional designation as 
may be necessary or appropriate to distinguish such Series from every other Series of Second 
Lien Obligations.  The Subordinate Obligations are designated generally as “Hampton Roads 
Transportation Accountability Commission Toll Revenue Subordinate Obligations 
(Hampton Roads Express Lanes),” each Series thereof to bear such additional designation as 
may be necessary or appropriate to distinguish such Series from every other Series of Subordinate 
Obligations.  The Obligations may be issued in such Series as from time to time shall be 
established and authorized by the Commission, subject to the covenants, provisions and 
conditions herein.  Each separate Series of Obligations shall be authorized by the Commission in 
a Supplemental Indenture.  No Obligations may be issued under the provisions of this Indenture 
except in accordance with this Article and Article III. 



 

-33- 

 

Obligations may be issued for the purpose of financing or refinancing any Toll System 
Network Project, or for any other purpose authorized by the HRTAC Act. 

Section 2.02 General Terms of Obligations.  Each Obligation shall be secured hereby 
and shall bear interest and shall be payable and be additionally secured and have such other terms 
as shall be specified in its Supplemental Indenture, or if not specified therein, as specified by an 
Authorized Representative pursuant to Section 2.06. 

The principal and Purchase Price of, premium, if any, and interest on the Obligations shall 
be payable in lawful currency of the United States of America.  During any period in which any 
Obligations are Book-Entry Obligations, payment of debt service on such Book-Entry Obligations 
shall be made to the Securities Depository, or its Nominee, and in accordance with arrangements 
among the Commission, the Trustee and the Securities Depository.  During any period in which 
any Obligations are not Book-Entry Obligations, unless otherwise specified in a Supplemental 
Indenture, the principal and Purchase Price of and premium, if any, on all such Obligations shall 
be payable by wire or check at the Principal Office of the Trustee upon the presentation and 
surrender of such Obligations as the same become due and payable, and the interest on such 
Obligations shall be paid by wire or check drawn upon the Trustee and mailed on the applicable 
Interest Payment Date to the persons in whose names the Obligations are registered on the 
registration books maintained by the Trustee at the close of business on the record date for such 
interest payment. 

Section 2.03 Execution.  Except as may otherwise specified in a Supplemental 
Indenture, the Obligations shall be executed in the name and on behalf of the Commission by the 
facsimile or manual signature of the Chair or Vice Chair of the HRTAC Board.  Unless otherwise 
provided in any Supplemental Indenture, the Obligations shall then be delivered to the Trustee 
for authentication by the Trustee.  In case any of the officers who shall have signed any of the 
Obligations shall cease to be such officer or officers of the Commission before the Obligations so 
signed or attested shall have been authenticated or delivered by the Trustee or issued by the 
Commission, such Obligations may nevertheless be authenticated, delivered and issued and, upon 
such authentication, delivery and issue, shall be as binding upon the Commission as though those 
who signed the same had continued to be such officers of the Commission, and also any 
Obligation may be signed on behalf of the Commission by such persons as at the actual date of 
execution of such Obligation shall be the proper officers of the Commission although at the 
nominal date of such Obligation any such person shall not have been such officer of the 
Commission. 

Section 2.04 Certificate of Authentication.  No Obligations shall be secured hereby or 
entitled to the benefit hereof or shall be or become valid or obligatory for any purpose unless there 
shall be endorsed thereon a certificate of authentication, substantially in the form set forth in the 
form of Obligation referred to in Section 2.05 hereof, executed by the Trustee; and such certificate 
on any Obligation issued by the Commission shall be conclusive evidence that such Obligation 
has been duly authenticated and delivered hereunder. 

Section 2.05 Forms of Obligations.  The Obligations, the Trustee’s certificate of 
authentication and the form of assignment shall be in substantially the forms specified in a 
Supplemental Indenture or if not specified therein, as specified by an Authorized Representative 
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pursuant to Section 2.06, and may have such letters, numbers or other marks of identification 
(including, but not limited to, the Series designation provided for in Section 2.01) and such 
legends and endorsements placed thereon as may be required to comply with any applicable laws 
or rules or regulations, or as may, consistent herewith, be determined by an Authorized 
Representative.  The Obligations shall be in either typewritten or printed form, as an Authorized 
Representative shall direct, provided that any expenses incurred in connection therewith shall be 
paid by the Commission. 

Section 2.06 Issuance, Sale and Delivery of Obligations; Application of Proceeds.  
The Obligations of each Series shall be delivered by the Trustee in accordance with a Written 
Request of the Commission, which may be Electronic, in the manner specified herein and the 
applicable Supplemental Indenture.  Such Written Request of the Commission shall specify the 
following terms for the Obligations then being issued to the extent such terms are not set forth in 
the Supplemental Indenture creating such Series of Obligations and are applicable to such 
Obligations: whether such Obligation is a Senior Lien Bond, Parity Obligation, Second Lien 
Obligation or Subordinate Obligation hereunder; Series designation; Authorized Denominations; 
form of such Obligation; book-entry provisions, if any; maturity date or dates or maturity 
determination method, which may vary for Obligations within such Series; principal amount; 
issue date; interest rate or interest rate determination method, which may vary for Obligations 
within such Series; record date for interest payments; sinking fund provisions, if any; required 
reserves, if any; redemption provisions, if any; tender provisions, if any; additional security, if 
any; and any other terms and conditions that are not inconsistent with this Indenture.  Upon the 
delivery of each Series of Obligations, the proceeds shall immediately be applied and deposited 
as set forth in the applicable Supplemental Indenture. 

Section 2.07 Mutilated, Lost, Stolen or Destroyed Obligations.  If any Obligation is 
mutilated, lost, stolen or destroyed, the Commission shall execute and the Trustee shall 
authenticate and deliver a new Obligation of the same Series, maturity date, principal amount and 
tenor in lieu of and in substitution for the Obligation mutilated, lost, stolen or destroyed; provided 
that there shall be first furnished to the Trustee evidence satisfactory to the Trustee of the 
ownership of such Obligation and of such loss, theft or destruction (or, in the case of a mutilated 
Obligation, such mutilated Obligation shall first be surrendered to the Trustee), together with 
indemnity satisfactory to the Trustee (subject to Section 8.01(c)) and compliance with such other 
reasonable regulations as the Commission and Trustee may prescribe.  Subject to the proviso set 
forth in the preceding sentence, if any such Obligation shall have matured or a redemption date 
pertaining thereto shall have passed, instead of issuing a new Obligation, the Commission may 
pay the same without surrender thereof.  Subject to Section 8.01(c), the Commission and the 
Trustee may charge the Holder of such Obligation with their reasonable fees and expenses in this 
connection. 

Section 2.08 Exchangeability and Transfer of Obligations; Persons Treated as 
Holders.  The Commission hereby directs the Trustee, which is hereby constituted and appointed 
the bond registrar for the Obligations, to keep books for the registration of the Obligations and 
for the registration of transfer of the Obligations as provided herein. 

Any registered owner of an Obligation, in person or by its duly authorized attorney, may 
transfer title to its Obligation on the books of registration kept by the Trustee, upon surrender 
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thereof at the Principal Office of the Trustee, together with a written instrument of transfer (in 
substantially the form of assignment attached to the Obligation or as provided in its Supplemental 
Indenture) executed by the registered owner or its duly authorized attorney, and upon surrender 
for registration of transfer of any Obligation, the Commission shall execute, and the Trustee shall 
authenticate and deliver in the name of the transferee or transferees, a new Obligation or 
Obligations of the same Series, maturity date, and tenor as the Obligation surrendered. 

Obligations may be exchanged upon surrender thereof at the Principal Office of the Trustee 
for Obligations of the same Series, maturity date, and tenor as the Obligations being exchanged.  
The Commission shall execute and the Trustee shall authenticate and deliver Obligations that the 
registered owner making the exchange is entitled to receive, bearing numbers not 
contemporaneously then outstanding. 

Such registrations of transfers or exchanges of Obligations shall be without charge to the 
registered owner of such Obligations, but any taxes or other governmental charges required to be 
paid with respect to the same shall be paid by the registered owner of the Obligation requesting 
such registration of transfer or exchange as a condition precedent to the exercise of such privilege.  
Any service charge made by the Trustee for any such registration, transfer or exchange shall be 
paid by the Commission. 

The Trustee shall not register any transfer of any Obligation after notice calling such 
Obligation (or portion thereof) for redemption or partial redemption or notice of mandatory tender 
with respect thereto has been given and prior to such redemption or mandatory tender, as the case 
may be, except, in the case of any Obligation to be redeemed in part, the portion thereof not to be 
redeemed. 

The person in whose name any Obligation shall be registered shall be deemed and regarded 
as the absolute owner thereof for all purposes, and payment of or on account of either principal, 
premium, if any, or interest shall be made only to or upon the order of the registered owner thereof 
or his duly authorized attorney, but such registration may be changed as hereinabove provided.  
All such payments shall be valid and effectual to satisfy and discharge the liability upon such 
Obligation to the extent of the sum or sums so paid. 

All Obligations issued upon any transfer or exchange of Obligations shall be legal, valid 
and binding obligations of the Commission, evidencing the same debt, and entitled to the same 
security and benefits under this Indenture, as the Obligations surrendered upon such transfer or 
exchange. 

Section 2.09 Cancellation.  All Obligations that have been surrendered to the Trustee 
pursuant to Section 2.07 or 2.08 of this Indenture and all Obligations that have been paid or 
redeemed, either at or prior to maturity, except as otherwise provided in a Supplemental Indenture, 
shall be cancelled and destroyed by the Trustee and a certificate of destruction shall be delivered 
to the Commission upon its request. 

Section 2.10 Senior Lien Obligations Ratably Secured.  All Senior Lien Obligations 
issued hereunder that by their terms are stated to be equally and ratably secured by this Indenture 
without preference, priority or distinction on account of the Series or the actual time or times of 
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the authentication, delivery or maturity of such Senior Lien Obligations shall be so equally and 
ratably secured so that, subject to any differences specified in this Indenture, all such Senior Lien 
Obligations at any time Outstanding hereunder shall have the same right, lien and preference 
under and by virtue of this Indenture and shall all be equally and ratably secured hereby with like 
effect as if they were of the same Series and they had all been executed, authenticated and 
delivered simultaneously on the date hereof, whether the same, or any of them, shall actually be 
disposed of at such date, or whether they, or any of them, shall be disposed of at some future date; 
provided, however, that the moneys in any Account within the Senior Lien Obligations Reserve 
Fund shall only secure the Series of Senior Lien Obligations to which such Account relates.  The 
Senior Lien Obligation in the form of or securing payment of one or more TIFIA Loans will not 
be secured by any other Account within the Senior Lien Obligations Reserve Fund and will be 
available only to pay principal of or interest on the Senior Lien Obligation in the form of or 
securing payment of one or more TIFIA Loans. 

Section 2.11 Second Lien Obligations Ratably Secured.  All Second Lien Obligations 
issued hereunder that by their terms are stated to be equally and ratably secured by this Indenture 
without preference, priority or distinction on account of the Series or the actual time or times of 
the authentication, delivery or maturity of such Second Lien Obligations shall be so equally and 
ratably secured so that, subject to any differences specified in this Indenture, all such Second Lien 
Obligations at any time Outstanding hereunder shall have the same right, lien and preference 
under and by virtue of this Indenture and shall all be equally and ratably secured hereby with like 
effect as if they were of the same Series and they had all been executed, authenticated and 
delivered simultaneously on the date hereof, whether the same, or any of them, shall actually be 
disposed of at such date, or whether they, or any of them, shall be disposed of at some future date; 
provided, however, that the moneys in any Account within the Second Lien Obligations Reserve 
Fund shall only secure the Series of Second Lien Obligations to which such Account relates.  
Upon the occurrence of a Bankruptcy Related Event of which the Trustee shall be notified in 
writing, any Account within the Second Lien Obligations Reserve Fund that secures payment of 
the principal and interest on a Second Lien Obligation in the form of or securing payment of one 
or more TIFIA Loans, will become an Account within the Senior Lien Obligations Reserve Fund, 
will be funded on a parity with any other Accounts within the Senior Lien Obligations Reserve 
Fund, and will be available only to pay principal and interest on the Second Lien Obligation in 
the form of or securing payment of such TIFIA Loan(s).   

Section 2.12 Subordinate Obligations Ratably Secured.  All Subordinate Obligations 
issued hereunder that by their terms are stated to be equally and ratably secured by this Indenture 
without preference, priority or distinction on account of the Series or the actual time or times of 
the authentication, delivery or maturity of such Subordinate Obligations shall be so equally and 
ratably secured so that, subject to any differences specified in this Indenture, all such Subordinate 
Obligations at any time Outstanding hereunder shall have the same right, lien and preference 
under and by virtue of this Indenture and shall all be equally and ratably secured hereby with like 
effect as if they were of the same Series and they had all been executed, authenticated and 
delivered simultaneously on the date hereof, whether the same, or any of them, shall actually be 
disposed of at such date, or whether they, or any of them, shall be disposed of at some future date; 
provided, however, that the moneys in any Account within the Subordinate Obligations Reserve 
Fund shall only secure the Series of Subordinate Obligations to which such Account relates. 
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Section 2.13 Book-Entry Only System.  Unless an Authorized Representative shall 
otherwise direct or unless otherwise specified in a Supplemental Indenture, all Obligations issued 
hereunder shall be issued as Book-Entry Obligations in fully registered form.  Book-Entry 
Obligations shall be registered in the name of the Securities Depository or its Nominee as directed 
by such Securities Depository.  DTC shall act as the initial Securities Depository and has 
designated Cede & Co.  as its Nominee.  Beneficial Owners of Obligations will not receive 
physical delivery of bond certificates except as provided hereinafter.  For so long as DTC shall 
continue to serve as Securities Depository for the Obligations as provided herein, all transfers of 
beneficial ownership interests will be made by book-entry only, and no person purchasing, selling 
or otherwise transferring beneficial ownership of Obligations is to receive, hold or deliver any 
Obligation certificate. 

With respect to Obligations registered in the name of Cede & Co., as Nominee of DTC, 
the Commission and the Trustee shall have no responsibility or obligation to any participant in 
DTC (each, a “DTC Participant”) or to any person on whose behalf a DTC Participant holds an 
interest in the Obligations.  Without limiting the immediately preceding sentence, the Commission 
and the Trustee shall have no responsibility or obligation with respect to (i) the accuracy of the 
records of DTC, Cede & Co.  or any DTC Participant with respect to any ownership interest in the 
Obligations, (ii) the delivery to any DTC Participant or any other person, other than a registered 
owner of the Obligations, as shown on the registration books, of any notice with respect to the 
Obligations, including any notice of redemption or mandatory tender, or (iii) the payment to any 
DTC Participant or any other person, other than a registered owner of the Obligations, as shown 
in the registration books, of any amount with respect to principal or Purchase Price of, or premium, 
if any, or interest on, the Obligations. 

Replacement Obligations may be issued directly to Beneficial Owners of Obligations other 
than DTC, or its Nominee, but only in the event that: (i) DTC determines not to continue to act as 
Securities Depository for the Obligations (which determination shall become effective no less than 
90 days after written notice to such effect to the Commission and the Trustee); or (ii) an Authorized 
Representative has advised DTC of its determination (which determination is conclusive as to 
DTC and Beneficial Owners of the Obligations) that DTC is incapable of discharging its duties as 
Securities Depository for the Obligations; or (iii) the Commission has determined (which 
determination is conclusive as to DTC and the Beneficial Owners of the Obligations) that the 
interests of the Beneficial Owners of the Obligations might be adversely affected if such book-
entry only system of registration and transfer is continued.  Upon occurrence of any of the 
foregoing events, the Commission shall use its best efforts to attempt to locate another qualified 
Securities Depository.  If the Commission fails to locate another qualified Securities Depository 
to replace DTC, the Commission shall cause to be authenticated and delivered replacement 
Obligations, in certificate form, to the Beneficial Owners of the Obligations.  In the event that the 
Commission makes the determination noted in (ii) or (iii) above (provided that the Commission 
undertakes no obligation to make any investigation to determine the occurrence of any events that 
would permit the Commission to make any such determination), and has made provisions to notify 
the Beneficial Owners of Obligations of such determination by mailing an appropriate notice to 
DTC and its Nominee, the Commission shall cause to be issued replacement Obligations in 
certificate form to Beneficial Owners of the Obligations as shown on the records of DTC provided 
to the Commission. 
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Whenever, during the term of the Obligations, the Beneficial Ownership thereof is 
determined by book-entry at DTC, (i) the requirements in this Indenture of holding, delivering or 
transferring Obligations shall be deemed modified to require the appropriate person or entity to 
meet the requirements of DTC as to registering or transferring the book entry to produce the same 
effect and (ii) delivery of the Obligations and notices to Bondholders will be in accordance with 
arrangements among the Commission, the Trustee and DTC notwithstanding any provision of this 
Indenture to the contrary. 

The Trustee and the Commission, acting by and through an Authorized Representative, are 
authorized to enter into a letter of representations with DTC to implement the book-entry only 
system of Obligation registration described above and all payments of principal, Purchase Price, 
interest and premium, if any, shall be made in accordance with the letter of representations with 
DTC. 

If at any time, DTC ceases to hold the Obligations in book-entry form, all references herein 
to DTC shall be of no further force or effect. 

The provisions of this Section 2.13 shall not apply to the Obligation in the form of the 
TIFIA Loan. 

 
 

ARTICLE III 
ADDITIONAL OBLIGATIONS 

 
Section 3.01 Restrictions on Issuance of Senior Lien Obligations.  Subsequent to the 

initial issuance of Obligations pursuant to this Indenture, Senior Lien Obligations may be issued 
if the requirements of (a), (b), (c), or (d) below and of Section 3.02 are met. 

(a) Refundings.  Senior Lien Obligations may be issued for purposes of 
refunding Outstanding Senior Lien Obligations by providing funds for the payment of any or all 
of the following: 

(1) the Bond Obligation, redemption or purchase price (including 
premium, if any) of the Outstanding Senior Lien Obligations to be refunded; 

(2) all expenses incident to the calling, retiring or paying of such 
Outstanding Senior Lien Obligations, and the Costs of Issuance of such refunding Senior 
Lien Obligations; 

(3) interest on all Outstanding Senior Lien Obligations to be refunded 
to the date such Senior Lien Obligations will be called for redemption or paid at maturity; 

(4) interest on the refunding Senior Lien Obligations from the date 
thereof to the date of payment or redemption of the Senior Lien Obligations or to be 
refunded; and 

(5) amounts necessary to fund a Senior Lien Obligations Reserve Fund. 
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In connection with the issuance of Senior Lien Obligations pursuant to this Section 3.01(a), (i) the 
Commission shall deliver to the Trustee a Certificate of the Commission to the effect that the 
Commission projects that the Annual Debt Service on all Outstanding Obligations after the 
issuance of the proposed additional Senior Lien Obligations will be less than the Annual Debt 
Service on all Outstanding Obligations prior to such issuance in each year through the stated 
maturity date of the Senior Lien Obligations being refunded, and (ii) if the maturity date of such 
additional Senior Lien Obligations to be issued extends to a date later than the stated final maturity 
date of the Obligations being refunded, the Commission shall satisfy the conditions set forth in 
Clauses (2), (3) and (4) of paragraph (b) below. 

If the TIFIA Loan is outstanding, the Commission shall deliver a Certificate of the Commission 
demonstrating that each of the requirements set forth in clauses (2) and (3) in paragraph (b) below 
and in [the proviso of] the definition of “Additional Obligations” in the TIFIA Loan Agreement 
has been satisfied in connection with the issuance of Senior Lien Obligations pursuant to this 
Section 3.01(a) unless waived by the TIFIA Lender. 

(b) Additional Toll System Network Project.  Senior Lien Obligations may be 
issued to pay for any Toll System Network Project or improvements, extensions, betterments, 
enhancements or expansions to the Toll Roads System, provided that the Commission delivers to 
the Trustee: 

(1) a certified copy of a resolution of the HRTAC Board approving such 
additional Toll System Network Project as a part of the Toll Roads System, or any phase, 
portion, segment thereof; 

(2) a Certificate of the Commission supported by a report of the Traffic 
Consultant to the effect that, as of the date of issuance of the additional Senior Lien 
Obligations, (i) Net Revenue during the preceding Calculation Period ending not more than 
ninety (90) days prior to the date of delivery of the proposed additional Senior Lien 
Obligations, was sufficient to satisfy the requirements of Section 6.03(a) of this Indenture; 
and (ii) projected Net Revenue is expected to be sufficient to produce (A) a Senior Debt 
Service Coverage Ratio for each Calculation Period from the date of issuance of such 
Senior Lien Obligations through the final maturity date of all outstanding Senior Lien 
Obligations of not less than 1.55:1.00, and (B) an All-in Cost Coverage Ratio for each 
Calculation Period from the date of issuance of Senior Lien Obligations through the final 
maturity date of all outstanding Obligations of not less than 1.10:1.00.  In calculating 
projected Net Revenue, the Traffic Consultant shall (i) take into account (A) amounts 
projected to be received from any adopted toll increase or increases (provided that no 
additional approvals need to be obtained and no additional requirements need to be satisfied 
in order to implement any such increase or increases), and (B) any additional toll lanes and 
facilities to be designated as included within the definition of the Toll Roads System.  In 
calculating Annual Debt Service, the Commission may take into consideration as a credit 
against Annual Debt Service any amounts that would be available pursuant to the last 
paragraph of Section 6.03(a); 
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(3) written evidence from the applicable Rating Agency or Rating 
Agencies that such Senior Lien Obligations will be rated at an investment grade rating by 
such Rating Agency;  

(4) if the TIFIA Loan is outstanding, each of the requirements to the 
issuance of such Senior Lien Obligations set forth in paragraph (c) and in [the proviso of] 
the definition of Additional Obligations in the TIFIA Loan Agreement has been satisfied in 
connection with the issuance of Senior Lien Obligations pursuant to this Section 3.01(b) 
unless waived by the TIFIA Lender; and 

(5) an opinion of counsel (which opinion may be a reasoned opinion 
and subject to customary assumptions and exclusions), who may be counsel to the 
Commission or Bond Counsel, addressed to the Trustee and the Commission and to the 
effect that under the HRTAC Act or other applicable law, the Commission may lawfully 
issue Obligations to finance or refinance such Toll System Network Project or the proposed 
improvements, extensions, betterments, enhancements or expansions to the Toll Roads 
System.   

(c) Completion Obligations.  Senior Lien Obligations constituting Completion 
Obligations may be issued; provided, however, that prior to the incurrence of such Completion 
Obligations, the Commission shall furnish to the Trustee: 

(1) a Certificate of the Commission, confirmed in writing by the 
Consulting Engineer, certifying the estimated costs of completing the facilities for which 
such Completion Obligations are to be incurred and confirming that such Completion 
Obligations are necessary for completing such Toll System Network Project; 

(2) a Certificate of the Commission, confirmed in writing by the 
Consulting Engineer, certifying that the amount of such Completion Obligations to be 
incurred will be sufficient, together with other funds, if applicable, to complete the 
applicable Toll System Network Project as estimated by the Consulting Engineer in respect 
of which such Completion Obligations are to be incurred and to pay capitalized interest, if 
any, on Obligations Outstanding during the period of time needed to complete such Toll 
System Network Project; and 

(3) written evidence from the applicable credit rating agency or 
agencies that such Senior Lien Obligations will be rated at an investment grade rating by 
such credit rating agency, unless, while the Commission has outstanding Obligations in the 
form of or securing payment of a TIFIA Loan held by the TIFIA Lender, the TIFIA Lender 
consents to waive this requirement. 

Section 3.02 Proceedings for and Conditions of Issuance of Additional Senior Lien 
Obligations.  Whenever the Commission determines to issue Senior Lien Obligations subsequent 
to the initial issuance of Obligations pursuant to this Indenture and all Supplemental Indentures 
executed as of the same date, the Commission shall, in addition to fulfilling the requirements of 
Article II and Section 3.01, file with or provide to the Trustee: 
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(a) a Certificate of the Commission stating that no Event of Default specified 
in Section 7.01 has occurred and is then continuing and, if the TIFIA Loan is outstanding, that no 
Event of Default specified under the TIFIA Loan Agreement has occurred and is then continuing; 

(b) a Certificate of the Commission stating that the applicable requirements of 
Section 3.01 and, if the TIFIA Loan is outstanding and unless waived by the TIFIA Lender, the 
TIFIA Loan Agreement have been satisfied; 

(c) if the TIFIA Loan is outstanding, each Reserve Fund established hereunder 
shall be fully funded as and to the extent required in any applicable Supplemental Indenture, and 
all Accounts or Funds with minimum required balances or target balances hereunder shall be 
funded to 100% of the minimum required balance or target balance, as applicable; 

(d) if the TIFIA Loan is outstanding, the Commission shall provide written 
evidence from the applicable Rating Agency or Rating Agencies that the issuance of such 
Obligations shall not result in a downgrade in the public credit ratings of the Obligations in the 
form of or securing payment of the TIFIA Loan or any other Senior Lien Obligations then 
Outstanding to the lower of (A) the then-existing credit ratings of the Obligations in the form of 
or securing payment of the TIFIA Loan and such Outstanding Senior Lien Obligations, 
respectively, and (B) the credit ratings, respectively, of the Obligations in the form of or securing 
payment of the TIFIA Loan as of the respective issuance dates of the Obligations in the form of or 
securing payment of the TIFIA Loan and such other Senior Lien Obligations; 

(e) such amount, in cash or in the form of a Reserve Facility, as shall equal the 
Senior Lien Obligations Reserve Requirement, if any, for such Senior Lien Obligations for deposit 
in the Senior Lien Obligations Reserve Fund, as calculated by the Commission; and 

(f) an Opinion of Bond Counsel to the effect that the Supplemental Indenture 
creating such Senior Lien Obligations has been executed and delivered by the Commission in 
accordance with this Indenture and that such Senior Lien Obligations, when duly executed by the 
Commission and authenticated and delivered by the Trustee, will be valid and binding obligations 
of the Commission. 

Section 3.03 Restrictions on Issuance of Second Lien Obligations or Additional 
Subordinate Obligations.  Subsequent to the initial issuance of Obligations pursuant to this 
Indenture, Second Lien Obligations or additional Subordinate Obligations may be issued if the 
requirements of (a), (b), or (c) below and Section 3.04 are met.  The Second Lien Obligations or 
Subordinate Obligations, as applicable, are issued for purposes of refunding Outstanding 
Obligations by providing funds for the payment of any or all of the following: 

(1) the Bond Obligation, redemption or purchase price (including 
premium, if any) of the Outstanding Obligations to be refunded; 

(2) all expenses incident to the calling, retiring or paying of such 
Outstanding Second Lien Obligations or Outstanding Subordinate Obligations, the Costs 
of Issuance of such refunding Second Lien Obligations or Subordinate Obligations; 
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(3) interest on all Outstanding Obligations to be refunded to the date 
such Obligations will be called for redemption or paid at maturity; 

(4) interest on the refunding Second Lien Obligations or Subordinate 
Obligations from the date thereof to the date of payment or redemption of the Obligations 
to be refunded; and 

(5) any amounts necessary to fund a Second Lien Obligations Reserve 
Fund or Subordinate Obligations Reserve Fund, as applicable; and 

the Commission delivers to the Trustee, (i) a Certificate of the Commission to the effect that the 
Annual Debt Service on all Outstanding Obligations after the issuance of the proposed additional 
Second Lien Obligations or Subordinate Obligations will be less than the Annual Debt Service on 
all Outstanding Obligations prior to the issuance of such proposed Second Lien Obligations or 
Subordinate Obligations in each year through the stated maturity date of such refunded 
Obligations, and (ii) if the maturity date of such additional Second Lien Obligations or Subordinate 
Obligations to be issued extends to a date later than the stated final maturity date of the Obligations 
being refunded, the Commission shall satisfy the conditions set forth in Clauses (2) and (3) of 
paragraph (b) below; and 

if the TIFIA Loan is outstanding, the Commission shall deliver a Certificate of the Commission 
demonstrating that each of the requirements set forth in clause (2) of paragraph (b) below and in 
[the proviso of] the definition of Additional Obligations in the TIFIA Loan Agreement has been 
satisfied in connection with the issuance of Second Lien Obligations or Subordinate Obligations, 
as applicable, pursuant to this Section 3.03(a) unless waived by the TIFIA Lender. 

(b) The Second Lien Obligations or Subordinate Obligations, as applicable, 
may be issued to pay for any Toll System Network Project or improvements, extensions, 
betterments, enhancements or expansions to the Toll Roads System, provided that the Commission 
delivers to the Trustee: 

(1) a certified copy of a resolution of the HRTAC Board approving such 
additional Toll System Network Project as a part of the Toll Roads System, or any phase, 
portion, segment thereof; 

(2) a Certificate of the Commission supported by a report of the Traffic 
Consultant to the effect that, as of the date of issuance of the additional Second Lien 
Obligations or Subordinate Obligations, as applicable:  (i) Net Revenue during the 
preceding Calculation Period ending not more than ninety (90) days prior to the date of 
delivery of the proposed additional Second Lien Obligations or Subordinate Obligations, 
was sufficient to satisfy the requirements of Section 6.03(a) of this Indenture; and (ii) 
projected Net Revenue for each Calculation Period over the term of the proposed additional 
Second Lien Obligations or Subordinate Obligations is expected to be sufficient to satisfy 
the requirements of Section 6.03(a) of this Indenture in each Calculation Period and 
produce an All-in Cost Coverage Ratio for each Calculation Period from the date of 
issuance of such Obligation through the final maturity date of all outstanding Obligations 
of not less than 1.10:1.00.  In calculating projected Net Revenue, the Traffic Consultant 
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shall take into account amounts projected to be received from any adopted toll increase or 
increases (provided that no additional approvals need to be obtained and no additional 
requirements need to be satisfied in order to implement any such increase or increases) and 
any additional toll lanes and facilities to be designated as included within the definition of 
the Toll Roads System.  In calculating Annual Debt Service, the Commission may take into 
consideration as a credit against Annual Debt Service any amounts that would be available 
pursuant to the last paragraph of Section 6.03(a);  

(3) if the TIFIA Loan is outstanding, each of the requirements to the 
issuance of such Second Lien Obligations or Subordinate Obligations, as applicable, set 
forth in paragraph (c) and in [the proviso of] the definition of Additional Obligations in the 
TIFIA Loan Agreement has been satisfied in connection with the issuance of Second Lien 
Obligations or Subordinate Obligations, as applicable, pursuant to this Section 3.03(b) 
unless waived by the TIFIA Lender; and 

(4) an opinion of counsel (which opinion may be a reasoned opinion 
and subject to customary assumptions and exclusions), who may be counsel to the 
Commission or Bond Counsel, addressed to the Trustee and the Commission and to the 
effect that under the HRTAC Act or other applicable law, the Commission may lawfully 
issue Obligations to finance or refinance such Toll System Network Project or the proposed 
improvements, extensions, betterments, enhancements or expansions to the Toll Roads 
System. 

(c) Second Lien Obligations or Subordinate Obligations constituting 
Completion Obligations may be issued; provided, however, that prior to the incurrence of such 
Completion Obligations, the Commission shall furnish to the Trustee: 

(1) a certificate of the Commission, confirmed in writing by the 
Consulting Engineer, certifying the estimated costs of completing the facilities for which 
such Completion Obligations are to be incurred and confirming that such Completion 
Obligations are necessary for completing such Toll System Network Project; 

(2) a Certificate of the Commission, confirmed in writing by the 
Consulting Engineer, certifying that the amount of such Completion Obligations to be 
incurred will be sufficient, together with other funds, if applicable, to complete the Toll 
System Network Project as estimated by the Consulting Engineer in respect of which such 
Completion Obligations is to be incurred and pay capitalized interest, if any, on Obligations 
Outstanding during the period of time needed to complete the Toll System Network Project; 
and 

(3) if the TIFIA Loan is outstanding, a Certificate of the Commission to 
the effect that the principal amount of such Completion Obligations, when aggregated with 
any Completion Obligations previously issued with respect to the applicable Toll System 
Network Project, shall not exceed 10% of the aggregate principal amount of Obligations 
originally incurred by the Commission to finance such Toll System Network Project (unless 
the TIFIA Lender consents to an increased amount) and written evidence from the 
applicable Rating Agency or Rating Agencies that such Second Lien Obligations or 
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Subordinate Obligations, as applicable, will be rated at an investment grade rating by such 
Rating Agency, unless the TIFIA Lender consents to waive this requirement. 

Section 3.04 Proceedings and Additional Conditions for Issuance of Second Lien 
Obligations or Subordinate Obligations.  Whenever the Commission determines to issue 
Second Lien Obligations or Subordinate Obligations subsequent to the initial issuance of 
Obligations pursuant to this Indenture and all Supplemental Indentures executed as of the same 
date, the Commission shall, in addition to fulfilling the requirements of Article II and Section 
3.03, file with or provide to the Trustee: 

(a) a Certificate of the Commission stating that no Event of Default specified 
in Section 7.01 has occurred and is then continuing and, if the TIFIA Loan is outstanding, that no 
Event of Default specified under the TIFIA Loan Agreement has occurred and is then continuing; 

(b) a Certificate of the Commission stating that the applicable requirements of 
Section 3.03 and, if the TIFIA Loan is outstanding and unless waived by the TIFIA Lender, the 
TIFIA Loan Agreement have been satisfied; 

(c) such amount, in cash or in the form of a Reserve Facility, as shall equal the 
Second Lien Obligations Reserve Requirement or Subordinate Obligations Reserve Requirement, 
if any, as of the date of issuance of such Series of Second Lien Obligations or Subordinate 
Obligations, for deposit in the Second Lien Obligations Reserve Fund or Subordinate Obligations 
Reserve Fund as applicable, as calculated by the Commission; 

(d) an Opinion of Bond Counsel to the effect that the Supplemental Indenture 
creating such Series of Second Lien Obligations or Subordinate Obligations has been executed and 
delivered by the Commission in accordance with this Indenture and that such Series of Second 
Lien Obligations or Subordinate Obligations, when duly executed by the Commission and 
authenticated and delivered by the Trustee, will be valid and binding obligations of the 
Commission; and 

(e) if the TIFIA Loan is outstanding, the following additional restrictions shall 
apply: 

(1) the Commission shall provide written evidence from the applicable 
Rating Agency or Rating Agencies that the issuance of such Obligations shall not result in 
a downgrade in the public credit ratings of the Obligations in the form of or securing 
payment of the TIFIA Loan or any other Senior Lien Obligations then Outstanding to the 
lower of (A) the then-existing credit ratings of the Obligations in the form of or securing 
payment of the TIFIA Loan and such Outstanding Senior Lien Obligations, respectively, 
and (B) the credit ratings, respectively, of the Obligations in the form of or securing 
payment of the TIFIA Loan as of the respective issuance dates of the Obligations in the 
form of or securing payment of the TIFIA Loan and such other Senior Lien Obligations; 

(2) each Reserve Fund established hereunder shall be fully funded, and 
all Accounts or Funds with minimum required balances or target balances hereunder shall 
be funded to 100% of the minimum required balance or target balance, as applicable; 
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(3) if the Obligations are Completion Obligations, then the aggregate 
principal amount of such Obligations, when aggregated with any Completion Obligations 
previously issued with respect to the applicable Toll System Network Project, shall not 
exceed 10% of the aggregate principal amount of Obligations originally incurred by the 
Commission to finance such Toll System Network Project, without the consent of the 
TIFIA Lender to such increased amount; and 

(4) written evidence from the applicable Rating Agency or Rating 
Agencies that such Obligations will be rated at an investment grade rating by such Rating 
Agency. 

Section 3.05 Bond Anticipation Obligations  Whenever the Commission shall 
authorize the issuance of a Series of Obligations, the Commission may authorize the issuance of 
Bond Anticipation Obligations in anticipation of such Series.  The principal of and interest on 
such Bond Anticipation Obligations shall be payable from the proceeds of such Bond Anticipation 
Obligations, or from the proceeds of the sale of the Series of Obligations in anticipation of which 
such Bond Anticipation Obligations are issued and as otherwise provided in the Supplemental 
Indenture.  The provisions of this Indenture relating to “Obligations” shall apply equally to Bond 
Anticipation Obligations except as otherwise provided in a Supplemental Indenture.  Any Bond 
Anticipation Obligations may be payable solely from the proceeds of Obligations issued to retire 
such Bond Anticipation Obligations. 

ARTICLE IV 
REDEMPTION 

Section 4.01 Redemption and Purchase of Obligations.  Each Series of Obligations 
may be made subject to mandatory or optional redemption or mandatory or optional tender and 
purchase prior to their respective stated maturities, as a whole or in part, at such time or times, 
upon such terms and conditions, at such prices, upon such notice and with such effect as may be 
provided in the Supplemental Indenture creating such Series of Obligations. 

Section 4.02 Notice of Redemption.  Unless otherwise specified in a Supplemental 
Indenture creating a Series of Obligations, each notice of redemption shall be mailed by the 
Trustee, not less than twenty (20) nor more than sixty (60) days prior to the redemption date, to 
each Owner, to all organizations registered with the Securities and Exchange Commission as 
securities depositories, and to the MSRB.  Notice of redemption to the Owners shall be given by 
first class mail.  Each notice of redemption shall state the date of such notice, the date of issue of 
the Series of Obligations to which such notice relates, the redemption date, the redemption price, 
the place or places of redemption (including the name and appropriate address or addresses of the 
Trustee), the CUSIP number (if any) of the maturity or maturities, and, in the case of a Series of 
Obligations to be redeemed in part only, the identity of the Obligations to be redeemed.  Except 
as provided in Section 4.03 in the case of conditional optional redemption, each such notice shall 
also state that on such date there will become due and payable on each of such Obligations the 
redemption price thereof, together with interest accrued thereon to the date fixed for redemption, 
and that from and after such redemption date interest thereon shall cease to accrue, and shall 
require that such Obligations be then surrendered at the address or addresses of the Trustee 
specified in the redemption notice.  Neither the Commission nor the Trustee shall have any 
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responsibility for any defect in the CUSIP number that appears on any Obligation or in any 
redemption notice with respect thereto, and any such redemption notice may contain a statement 
to the effect that CUSIP numbers have been assigned by an independent service for convenience 
of reference and that neither the Commission nor the Trustee shall be liable for any inaccuracy in 
such numbers.  Failure of any Owner to receive any notice of redemption or any defect therein 
shall not affect the sufficiency of any proceedings for redemption.  This Section 4.02 shall not 
apply to the TIFIA Loan. 

Section 4.03 Conditional Notice of Redemption; Rescission.  Any notice of optional 
redemption of the Obligations delivered in accordance with Section 4.02 may be conditional, and 
if any condition stated in the notice of redemption shall not have been satisfied on or prior to the 
redemption date, such notice shall be of no force and effect and the Commission shall not be 
required to redeem the Obligations thereby called for redemption, such Obligations shall not 
become due and payable, and the redemption shall be cancelled and the Trustee shall within a 
reasonable time thereafter give notice, to the persons and in the manner in which the notice of 
redemption was given, that such condition or conditions were not met and that the redemption 
was cancelled.  In addition, the Commission may, at its option, on or prior to the date fixed for 
optional redemption in any notice of redemption of the Obligations, rescind and cancel such 
notice of redemption by Written Request of the Commission to the Trustee, and any optional 
redemption of Obligations and notice thereof shall be rescinded and cancelled and the Trustee 
shall mail notice of such cancellation to the recipients of the notice of redemption being cancelled 
pursuant to the provisions of Section 4.02.  Any optional redemption of Obligations and notice 
thereof shall be rescinded and cancelled if for any reason on the date fixed for optional redemption 
moneys are not available in the Redemption Fund or otherwise held in trust for such purpose in 
an amount sufficient to pay in full on such date the principal of, interest, and any premium due 
on the Obligations called for optional redemption and such failure to optionally redeem the 
Obligations called for redemption shall not be a default hereunder. 

Section 4.04 Effect of Redemption.  Notice of redemption having been duly given as 
aforesaid or as otherwise provided in a Supplemental Indenture, and moneys for payment of the 
redemption price of, together with interest accrued to the redemption date on, the Obligations (or 
portions thereof) so called for redemption having been irrevocably deposited with the Trustee, on 
the redemption date designated in such notice, the Obligations (or portions thereof) so called for 
redemption shall become due and payable at the redemption price specified in this Indenture, 
together with interest accrued thereon to the date fixed for redemption, interest on the Obligations 
so called for redemption shall cease to accrue, such Obligations (or portions thereof) shall cease 
to be entitled to any benefit or security under this Indenture, and the Owners of such Obligations 
shall have no rights in respect thereof except to receive payment of such redemption price and 
accrued interest to the date fixed for redemption. 

Section 4.05 Partial Redemption of Obligations.  Upon surrender of any Obligation to 
be redeemed in part only, the Commission shall execute, and the Trustee shall authenticate and 
deliver to the Owner of such Obligation, at the expense of the Commission, a new Obligation or 
Obligations of Authorized Denominations equal in Bond Obligation to the unredeemed portion 
of the Obligation surrendered, of the same Series, maturity and terms as the surrendered 
Obligation. 
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ARTICLE V 

PLEDGE; FUNDS AND ACCOUNTS 

Section 5.01 Deposit of Revenue by Trustee; Establishment of Toll Revenue Fund. 

(a) All Toll Revenues received and receivable by the Commission and pledged 
and assigned by this Indenture to the Trustee, together with the balance of the Trust Estate, are to 
be paid by or on behalf of the Commission to the Trustee and deposited by the Trustee in the Funds 
and Accounts described in this Article V and held in trust for the purposes set forth herein, and, 
except as otherwise provided herein, shall not be subject to any lien, levy, garnishment or 
attachment by any creditor of the Commission nor shall they be subject to any assignment or 
hypothecation by the Commission.  Subject only to the provisions of this Indenture permitting the 
application thereof for or to the purposes and on the terms and conditions set forth herein, the 
Trustee shall be entitled to and shall collect and receive all of the Toll Revenues, and any Toll 
Revenues collected or received by or on behalf of the Commission shall be deemed to be held, and 
to have been collected or received, by the Commission as the agent of the Trustee and shall 
forthwith be paid by the Commission to the Trustee.  Moneys on deposit in the Funds and Accounts 
described in this Article V (excluding the Rebate Fund and any Fund or Account established to 
hold the proceeds of a drawing on any Credit Support Instrument) shall be held by the Trustee or 
the Commission, as applicable, in trust, and pending application in accordance with the provisions 
of this Article V shall be subject to a lien and charge in favor of the Holders until applied as 
hereinafter provided.  The Trustee shall at all times maintain accurate records of deposits into such 
Funds and Accounts and the sources and timing of such deposits. 

(b) As long as any Obligations remain unpaid, the Commission hereby assigns 
and shall cause Toll Revenues to be transmitted by the Toll Operator on at least a weekly basis 
directly to the Trustee for deposit in a trust fund, designated as the “Toll Revenue Fund,” which 
Fund the Trustee shall establish and maintain in trust.  Investment income on amounts held by the 
Trustee in the Toll Revenue Fund shall also be deposited in the Toll Revenue Fund.  All moneys at 
any time held in the Toll Revenue Fund shall be held in trust for the benefit of the Holders of the 
Obligations and shall be disbursed, allocated and applied solely for the uses and purposes set forth 
in this Indenture. 

Section 5.02 Establishment of Other Funds and Accounts. 

(a) In addition to the Toll Revenue Fund established pursuant to Section 5.01, 
the following Funds and Accounts are hereby established and created and shall be maintained in 
trust by the Trustee: 

(1) the Project Fund, and within the Project Fund, the Senior Lien 
Obligations Account, the Second Lien Obligations Account, the Subordinate Obligations 
Account, and the Insurance and Condemnation Proceeds Account; 

(2) the Rebate Fund; 

(3) the Revenue Stabilization Fund; 
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(4) the Operation and Maintenance Reserve Fund; 

(5) the Senior Lien Obligations Fund and, within the Senior Lien 
Obligations Fund, the Senior Lien Obligations Interest Account, the Senior Lien 
Obligations Principal Account, and the TIFIA Loan Prepayment Account; 

(6) the Senior Lien Obligations Reserve Fund and, within the Senior 
Lien Obligations Reserve Fund, the TIFIA Loan Reserve Account; 

(7) the Second Lien Obligations Fund and, within the Second Lien 
Obligations Fund, the Second Lien Obligations Interest Account, and the Second Lien 
Obligations Principal Account; 

(8) the Second Lien Obligations Reserve Fund; 

(9) the Subordinate Obligations Fund and, within the Subordinate 
Obligations Fund, the Subordinate Obligations Interest Account and the Subordinate 
Obligations Principal Account; 

(10) the Subordinate Obligations Reserve Fund; 

(11) the Major Maintenance and Renewal Fund; 

(12) the Additional Toll Roads System Cost Payment Fund and, within 
the Additional Toll Roads System Cost Payment Fund, the Construction Account; 

(13) the VDOT Repayment Fund; 

(14) the HRTF Repayment Fund; and 

(15) the General Reserve Fund, and within the General Reserve Fund, 
the Restricted Account and the Unrestricted Account. 

and the following Fund(s) are hereby established and created and shall be maintained by 
the Commission: 

(16) the Operation and Maintenance Fund. 

In addition, upon the written request of the Commission or as may be specified in a Supplemental 
Indenture, the Trustee shall establish and maintain additional temporary Funds or Accounts or sub-
accounts for the purposes specified in any such request. 

(b) All of the Funds and Accounts (other than the Operation and Maintenance 
Fund) shall be held by the Trustee and, except as expressly provided herein, the Commission shall 
not have any right to withdraw funds from any Fund or Account established pursuant to Section 
5.02(a).  The Commission hereby irrevocably authorizes the Trustee to credit funds to or deposit 
funds in, and to withdraw and transfer funds from, each Fund or Account in accordance with the 
terms of this Indenture. 
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Section 5.03 Toll Revenue Fund; Priority of Deposits and Transfers. 

(a) Except for amounts to be deposited in other Funds or Accounts pursuant to 
this Article or the provisions of any Supplemental Indenture, the Commission shall promptly 
deposit or cause to be deposited into the Toll Revenue Fund all Revenue, all HRTF Transfers, and 
transfers from other Funds or Accounts as required by the terms of this Indenture. 

(b) Subject to Section 5.28 hereof, including the delivery of a Funds Transfer 
Certificate by the Commission (to the extent required by such Section 5.28), the Trustee shall make 
the following transfers and payments from the Toll Revenue Fund in the amounts, at the times and 
only for the purposes specified below and in the following order of priority (it being agreed that 
no amount shall be transferred on any date pursuant to any clause below until amounts sufficient 
as of the Monthly Funding Date falling on or most recently prior to such date (to the extent 
applicable) for all the purposes specified under the prior clauses shall have been transferred or set 
aside): 

First, on each Monthly Funding Date, to the Operation and Maintenance Fund, the 
amount necessary to increase the balance of the Operation and Maintenance Fund to an amount 
equal to the Operation and Maintenance Expenses then due and payable on the day after such 
Monthly Funding Date, as reflected in the Annual Operating Budget for such Fiscal Year, 
including any revisions thereto; provided, that in the event amounts available in the Toll Revenue 
Fund would be insufficient to make any of the transfers required by this clause on such Monthly 
Funding Date, funds available from the Operation and Maintenance Reserve Fund shall first be 
transferred to the Operation and Maintenance Fund up to an amount equal to the lesser of (a) the 
amount of such shortfall on such Monthly Funding Date, and (b) the amount required to be 
deposited to the Operation and Maintenance Fund on such Monthly Funding Date, in each case 
offsetting in an equal amount the obligation to transfer funds from the Toll Revenue Fund on such 
Monthly Funding Date; 

Second, on each Monthly Funding Date, any payments then due and payable by the 
Commission to the Rebate Fund or any similar rebate fund established with respect to any future 
tax-exempt borrowing transaction under this Indenture; 

Third, on each Monthly Funding Date, to the Operation and Maintenance Reserve 
Fund any remaining amounts as may be necessary to increase the amount on deposit therein to 
equal the Operation and Maintenance Reserve Fund Requirement; 

Fourth, (x) on each Monthly Funding Date and on each other date on which the 
following amounts shall be due and payable, to the Senior Lien Obligations Interest Account the 
sum of (A)(1) in the case of Outstanding Senior Lien Obligations with semiannual Interest 
Payment Dates, one-sixth (1/6) of the amount of the interest payable on such Senior Lien 
Obligations on the next Interest Payment Date; (2) in the case of Outstanding Senior Lien 
Obligations with quarterly Interest Payment Dates, one-third (1/3) of the amount of the interest 
payable on such Senior Lien Obligations on the next Interest Payment Date; and (3) in the case of 
Outstanding Senior Lien Obligations with monthly Interest Payment Dates, the amount of interest 
payable on such Senior Lien Obligations on the next Interest Payment Date; plus (B) the sum of 
any continuing shortfall in transfers required to have been made to the Senior Lien Obligations 
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Interest Account on any preceding Monthly Funding Date; plus (C) if such Monthly Funding Date 
is also an Interest Payment Date or the last Monthly Funding Date before an Interest Payment Date 
on any Senior Lien Obligations, any other amount required to make the amount credited to the 
Senior Lien Obligations Interest Account equal to the amount payable on such Senior Lien 
Obligations on such Interest Payment Date; provided, that in the event such requirements cannot 
be fully funded with amounts available in the Toll Revenue Fund, funds available in the 
Unrestricted Account in the General Fund, the Revenue Stabilization Fund,  the Restricted Account 
in the General Reserve Fund, the Additional Toll Roads System Cost Payment Fund, and the 
applicable Account in the Senior Lien Obligations Reserve Fund (in that order) shall be transferred 
to the Senior Lien Obligations Interest Account up to an amount equal to such shortfall; and (y) 
on each Monthly Funding Date, to the applicable Swap Parties, scheduled payments due under any 
Hedging Obligations, if any, net of any scheduled amounts payable to the Commission with respect 
to such scheduled Hedging Obligations, under any Swaps entered into in connection with such 
Senior Lien Obligations; and provided further, however, that with respect to Senior Lien 
Obligations in the form of or securing payment of the TIFIA Loan, only the interest component of 
TIFIA Mandatory Debt Service shall be set aside pursuant to this Fourth clause; 

Fifth, on each Monthly Funding Date and on each other date on which the following 
amounts shall be due and payable, commencing twelve (12) months before the first annual 
principal payment date (including any mandatory sinking fund redemption date) or six (6) months 
before the first semi-annual principal payment date (including any mandatory sinking fund 
redemption date), to the Senior Lien Obligations Principal Account, the sum of (A)(1) in the case 
of Outstanding Senior Lien Obligations with annual principal or mandatory sinking fund payment 
dates, one-twelfth (1/12) of the principal and mandatory sinking fund redemptions due on such 
Senior Lien Obligations; and (2) in the case of Outstanding Senior Lien Obligations with semi-
annual principal or mandatory sinking fund payment dates, one-sixth (1/6) of the principal and 
mandatory sinking fund redemptions due on such Senior Lien Obligations; (B) the sum of any 
shortfall in transfers required to have been made to the Senior Lien Obligations Principal Account 
on any previous Monthly Funding Date; and (C) if the Monthly Funding Date is also a principal 
payment date (or mandatory sinking fund redemption date) or the last Monthly Funding Date 
before a principal payment date (or mandatory sinking fund redemption date) on any Senior Lien 
Obligations, any other amount required to make the amount credited to the Senior Lien Obligations 
Principal Account equal to the amount of principal due on such Senior Lien Obligations on such 
principal payment date or mandatory sinking fund redemption date; provided that in the event such 
requirements cannot be fully funded with amounts available in the Toll Revenue Fund, funds 
available in the Unrestricted Account in the General Fund, the Revenue Stabilization Fund, the 
Restricted Account in the General Reserve Fund, the Additional Toll Roads System Cost Payment 
Fund, and the applicable Account in the Senior Lien Obligations Reserve Fund (in that order) shall 
be transferred to the Senior Lien Obligations Principal Account up to an amount equal to such 
shortfall, and provided further, however, that with respect to Senior Lien Obligations in the form 
of or securing payment of the TIFIA Loan, only the principal component of TIFIA Mandatory 
Debt Service shall be set aside pursuant to this Fifth clause; 

Sixth, for so long as Senior Lien Obligations in the form of or securing the TIFIA 
Loan are outstanding and no Bankruptcy Related Event has occurred, on each Monthly Funding 
Date commencing on the Monthly Funding Date that is six (6) months prior to the date on which 
TIFIA Debt Service is first due and payable, the following amounts (in equal monthly installments 
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and in the following order of priority (A) (w) to the to the Senior Lien Obligations Interest Account, 
the interest portion of TIFIA Mandatory Debt Service then due (or the accrual of appropriate 
amounts in advance thereof), (x) to the Senior Lien Obligations Principal Account, the principal 
portion of TIFIA Mandatory Debt Service then due (or the accrual of appropriate amounts in 
advance thereof), (y) to the Senior Lien Obligations Interest Account, the interest portion of the 
TIFIA Scheduled Debt Service then due, and (z) to the Senior Lien Obligations Principal Account, 
the principal portion of the TIFIA Scheduled Debt Service then due; plus (B) the sum of any 
continuing shortfall in transfers required to have been made to the Senior Lien Obligations Interest 
Account in respect of TIFIA Debt Service on any preceding Monthly Funding Date; plus (C) if 
such Monthly Funding Date is also an Interest Payment Date or the last Monthly Funding Date 
before an Interest Payment Date on the Senior Lien Obligations in the form of or securing payment 
of the TIFIA Loan, any other amount required to make the amount credited to the Senior Lien 
Obligations Interest Account equal to the amount payable on such TIFIA Loan constituting Senior 
Lien Obligations on such Interest Payment Date; provided, that in the event such requirements 
cannot be fully funded with amounts available in the Toll Revenue Fund, funds available in the 
Unrestricted Account in the General Fund, the Revenue Stabilization Fund,  the Restricted Account 
in the General Reserve Fund, the Additional Toll Roads System Cost Payment Fund, and the 
applicable Account in the Senior Lien Obligations Reserve Fund (in that order) shall be transferred 
to the Senior Lien Obligations Interest Account up to an amount equal to such shortfall; ;  

Seventh, on each Monthly Funding Date, to the Senior Lien Obligations Reserve 
Fund (or the applicable Account therein), the amount, if any, necessary to increase the balance 
therein (taking into account amounts then on deposit therein) to the Senior Lien Obligations 
Reserve Requirement; provided, that in the event such requirements cannot be fully funded with 
amounts available in the Toll Revenue Fund, (A) funds available in the Restricted and Unrestricted 
Accounts in the General Reserve Fund and the Additional Toll Roads System Cost Payment Fund 
shall be transferred to the Senior Lien Obligations Reserve Fund up to an amount equal to such 
shortfall, and (B) the funds available for such transfer(s) shall be transferred to each Account in 
the Senior Lien Obligations Reserve Fund ratably in accordance with its respective shortfall; 

Eighth, (x) on each Monthly Funding Date and on each other date on which the 
following amounts shall be due and payable, to the Second Lien Obligations Interest Account the 
sum of (A)(1) in the case of Outstanding Second Lien Obligations with semiannual Interest 
Payment Dates, one-sixth (1/6) of the amount of the interest payable on such Second Lien 
Obligations on the next Interest Payment Date; (2) in the case of Outstanding Second Lien 
Obligations with quarterly Interest Payment Dates, one-third (1/3) of the amount of the interest 
payable on such Second Lien Obligations on the next Interest Payment Date; and (3) in the case 
of Outstanding Second Lien Obligations with monthly Interest Payment Dates, the amount of 
interest payable on such Second Lien Obligations on the next Interest Payment Date; plus (B) the 
sum of any continuing shortfall in transfers required to have been made to the Second Lien 
Obligations Interest Account on any preceding Monthly Funding Date; plus (C) if such Monthly 
Funding Date is also an Interest Payment Date or the last Monthly Funding Date before an Interest 
Payment Date on any Second Lien Obligations, any other amount required to make the amount 
credited to the Second Lien Obligations Interest Account equal to the amount payable on such 
Second Lien Obligations on such Interest Payment Date; provided, that in the event such 
requirements cannot be fully funded with amounts available in the Toll Revenue Fund, funds 
available in the Unrestricted Account in the General Fund, the Revenue Stabilization Fund, the 
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Restricted Account in the General Reserve Fund, the Additional Toll Roads System Cost Payment 
Fund, and the applicable Account in the Second Lien Obligations Reserve Fund (in that order) 
shall be transferred to the Second Lien Obligations Interest Account up to an amount equal to such 
shortfall; and (y) on each Monthly Funding Date, to the applicable Swap Parties, scheduled 
payments due under any Hedging Obligations, if any, net of any scheduled amounts payable to the 
Commission with respect to such scheduled Hedging Obligations, under any Swaps entered into 
in connection with such Second Lien Obligations; provided, however, that with respect to Second 
Lien Obligations in the form of or securing payment of the TIFIA Loan, only the interest 
component of TIFIA Debt Service shall be set aside pursuant to this Eighth clause; 

Ninth, on each Monthly Funding Date and on each other date on which the 
following amounts shall be due and payable, commencing twelve (12) months before the first 
annual principal payment date (including any mandatory sinking fund redemption date) or six (6) 
months before the first semi-annual principal payment date (including any mandatory sinking fund 
redemption date), to the Second Lien Obligations Principal Account, the sum of (A)(1) in the case 
of Outstanding Second Lien Obligations with annual principal or mandatory sinking fund payment 
dates, one-twelfth (1/12) of the principal and mandatory sinking fund redemptions due on such 
Second Lien Obligations; and (2) in the case of Outstanding Second Lien Obligations with semi-
annual principal or mandatory sinking fund payment dates, one-sixth (1/6) of the principal and 
mandatory sinking fund redemptions due on such Second Lien Obligations; (B) the sum of any 
shortfall in transfers required to have been made to the Second Lien Obligations Principal Account 
on any previous Monthly Funding Date; and (C) if the Monthly Funding Date is also a principal 
payment date (or mandatory sinking fund redemption date) or the last Monthly Funding Date 
before a principal payment date (or mandatory sinking fund redemption date) on any Second Lien 
Obligations, any other amount required to make the amount credited to the Second Lien 
Obligations Principal Account equal to the amount of principal due on such Second Lien 
Obligations on such principal payment date or mandatory sinking fund redemption date; provided, 
that in the event such requirements cannot be fully funded with amounts available in the Toll 
Revenue Fund, funds available in the Unrestricted Account in the General Reserve Fund, the 
Revenue Stabilization Fund, the Restricted Account in the General Reserve Fund, the Additional 
Toll Roads System Cost Payment Fund, and the applicable Account in the Second Lien Obligations 
Reserve Fund (in that order) shall be transferred to the Second Lien Obligations Principal Account 
up to an amount equal to such shortfall; provided, however, that with respect to Second Lien 
Obligations in the form of or securing payment of the TIFIA Loan, only the principal component 
of TIFIA Debt Service shall be set aside pursuant to this Ninth clause; 

Tenth, on each Monthly Funding Date, to the Second Lien Obligations Reserve 
Fund (or the applicable Account therein), the amount, if any, necessary to increase the balance 
therein (taking into account amounts then on deposit therein and any amounts to be transferred 
from the Restricted and Unrestricted Accounts in the General Reserve Fund and the Additional 
Toll Roads System Cost Payment Fund) to the Second Lien Obligations Reserve Requirement; 
provided, however, that in the event such requirements cannot be fully funded, the funds available 
shall be transferred to each Account in the Second Lien Obligations Reserve Fund ratably in 
accordance with its respective shortfall; 

[Eleventh, for so long as Second Lien Obligations in the form of or securing the 
TIFIA Loan are outstanding, on each Monthly Funding Date commencing on the Monthly Funding 
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Date that is six (6) months prior to the date on which TIFIA Debt Service is first due and payable, 
to the Second Lien Obligations Interest Account, an amount which equals the sum of (A) one-sixth 
(1/6) of the TIFIA Debt Service due and payable on the immediately succeeding TIFIA Payment 
Date for the TIFIA Loan; plus (B) the sum of any continuing shortfall in transfers required to have 
been made to the Second Lien Obligations Interest Account with respect to TIFIA Debt Service 
on any preceding Monthly Funding Date; plus (C) if such Monthly Funding Date is also an Interest 
Payment Date or the last Monthly Funding Date before an Interest Payment Date on the Second 
Lien Obligations in the form of or securing payment of the TIFIA Loan, any other amount required 
to make the amount credited to the Second Lien Obligations Interest Account equal to the amount 
payable on such TIFIA Loan constituting Second Lien Obligations on such Interest Payment Date;] 

Twelfth, (x) on each Monthly Funding Date and on each other date on which the 
following amounts shall be due and payable, to the Subordinate Obligations Interest Account the 
sum of (A)(1) in the case of Outstanding Subordinate Obligations with semi-annual Interest 
Payment Dates, one-sixth (1/6) of the interest payable on such Subordinate Obligations on the next 
Interest Payment Date; (2) in the case of Outstanding Subordinate Obligations with quarterly 
Interest Payment Dates, one-third (1/3) of the amount of the interest payable on such Subordinate 
Obligations on the next Interest Payment Date; and (3) in the case of Outstanding Subordinate 
Obligations with monthly Interest Payment Dates, the interest payable on such Subordinate 
Obligations on the next Interest Payment Date; plus (B) the sum of any continuing shortfall in 
transfers required to have been made to the Subordinate Obligations Interest Account on any 
preceding Monthly Funding Date; plus (C) if such Monthly Funding Date is also an Interest 
Payment Date or the last Monthly Funding Date before an Interest Payment Date on any 
Subordinate Obligations, any other amount required to make the amount credited to the 
Subordinate Obligations Interest Account equal to the interest payable on such Subordinate 
Obligations on such Interest Payment Date; provided, that in the event such requirements cannot 
be fully funded with amounts available in the Toll Revenue Fund, funds available in the 
Unrestricted Account in the General Fund, the Revenue Stabilization Fund, the Restricted Account 
in the General Reserve Fund, the Additional Toll Roads System Cost Payment Fund, and the 
applicable Account in the Subordinate Obligations Reserve Fund (in that order) shall be transferred 
to the Subordinate Obligations Interest Account up to an amount equal to such shortfall, and (y) 
on each Monthly Funding Date, to the applicable Swap Parties, scheduled payments due under any 
Hedging Obligations, if any, net of any scheduled amounts payable to the Commission with respect 
to such scheduled Hedging Obligations, under any Swaps entered into in connection with such 
Subordinate Obligations; 

Thirteenth, on each Monthly Funding Date and on each other date on which the 
following amounts shall be due and payable, commencing twelve (12) months before the first 
annual principal payment date (including any mandatory sinking fund redemption date) or six (6) 
months before the first semi-annual principal payment date (including any mandatory sinking fund 
redemption date), to the Subordinate Obligations Principal Account the sum of (A)(1) in the case 
of Outstanding Subordinate Obligations with annual principal payment date, one-twelfth (1/12) of 
the principal due on such Subordinate Obligations on the next principal payment date; and (2) in 
the case of Outstanding Subordinate Obligations with semi-annual principal payment dates, one-
sixth (1/6) of the principal redemptions due on such Subordinate Obligation on the next principal 
payment date; plus (B) the sum of any shortfall in transfers required to have been made to the 
Subordinate Obligations Principal Account on any previous Monthly Funding Date; plus (C) if the 
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Monthly Funding Date is also a principal payment date or the last Monthly Funding Date before a 
principal payment date (or mandatory sinking fund redemption date) on any Subordinate 
Obligations, any other amount required to make the amount credited to the Subordinate 
Obligations Principal Account equal to the amount of principal due on such Subordinate 
Obligation on such principal payment date or mandatory sinking fund redemption date; provided, 
that in the event such requirements cannot be fully funded with amounts available in the Toll 
Revenue Fund, funds available in the Unrestricted Account in the General Fund, the Revenue 
Stabilization Fund, the Restricted Account in the General Reserve Fund, the Additional Toll Roads 
System Cost Payment Fund, and the applicable Account in the Subordinate Obligations Reserve 
Fund (in that order)  shall be transferred to the Subordinate Obligations Principal Account up to 
an amount equal to such shortfall. 

Fourteenth, on each Monthly Funding Date, to the Subordinate Obligations Reserve 
Fund (or the applicable Account therein), the amount, if any, necessary to increase the balance 
therein (taking into account amounts then on deposit therein) to the Subordinate Obligations 
Reserve Requirement; provided, that in the event such requirements cannot be fully funded, the 
funds available shall be transferred to each Account in the Subordinate Obligations Reserve Fund 
ratably in accordance with its respective shortfall; 

Fifteenth, on each Monthly Funding Date solely to the extent sufficient funds are 
then available after application of funds for the purposes specified in the prior clauses of this 
Section 5.03(b), to the Major Maintenance and Renewal Fund, 1/12 of the amount, if any, 
necessary to increase the balance therein (taking into account amounts then on deposit) to the 
Major Maintenance and Renewal Fund Required Amount calculated at the end of each Fiscal Year; 
provided, that in the event such requirement cannot be fully funded with amounts available in the 
Toll Revenue Fund, funds available in the Unrestricted Account in the General Reserve Fund, 
available HRTF Transfers as and to the extent provided for in any Supplemental Indenture, and 
the Restricted Account in the General Fund (in that order) shall be transferred to the Major 
Maintenance and Renewal Fund up to an amount equal to such shortfall; 

Sixteenth, on each Monthly Funding Date and on each other date on which the 
following amounts shall be due and payable, to the counterparties to Swaps, an amount equal to 
any Hedging Termination Obligations then due or due prior to the next Monthly Funding Date 
with respect to a termination of any such Swaps and to any Credit Provider or Reserve Facility 
Provider any Excess Interest owed due to a drawing on any applicable Credit Support Instrument 
or Reserve Facility or any additional interest, fees, fines or other penalties owed as a result of a 
default on any applicable Credit Support Instrument or Reserve Facility; 

Seventeenth, on each Monthly Funding Date solely to the extent (i) sufficient funds 
are then available after application of funds for the purposes specified in the prior clauses of this 
Section 5.03(b) and (ii) the Specified Funding Conditions are met, to the Additional Toll Roads 
System Cost Payment Fund to cause the amount on deposit in the Additional Toll Roads System 
Cost Payment Fund to equal the amount specified in Section 5.13;  

Eighteenth, on each Monthly Funding Date solely to the extent (i) sufficient funds 
are then available after application of funds for the purposes specified in the prior clauses of this 
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Section 5.03(b) and (ii) the Specified Funding Conditions are met, to the VDOT Repayment Fund  
to equal the amount specified in Section 5.14 for Applicable Revolving Account Costs;  

Nineteenth, on each Monthly Funding Date solely to the extent (i) sufficient funds 
are then available after application of funds for the purposes specified in the prior clauses of this 
Section 5.03(b) and (ii) the Specified Funding Conditions are met, to the HRTF Repayment Fund 
in accordance with Section 5.15(a); and 

Twentieth, on each Monthly Funding Date, any amount remaining after the deposits 
and transfers described in Clauses First through Nineteenth above shall be deposited, first, to the 
Restricted Account in the General Reserve Fund until the balance therein is equal to or greater 
than $20,000,000 and all Specified Funding Conditions are met, second, to the Unrestricted 
Account in the General Reserve Fund unless the balance therein in the prior month exceeds 
$50,000,000, in which case 50% of such remaining amount shall be deposited in the Redemption 
Fund and the remaining 50% shall be deposited in the Unrestricted Account in the General Reserve 
Fund; provided, however, that to the extent the Specified Funding Conditions referenced in 
Clauses Seventeenth through Nineteenth are not met or satisfied, no deposit shall be made to the 
corresponding Account or Fund under Clauses Seventeenth through Nineteenth on the Monthly 
Funding Date and the funding provisions of this Clause Twentieth shall be operative.   

(c) In the event amounts available in the Toll Revenue Fund would be 
insufficient to make any of the transfers required by Clauses First through Fifteenth of Section 
5.03(b) on the Business Day immediately prior to a Monthly Funding Date, the Trustee shall notify 
the Commission of the amount of such shortfall by 10:00 a.m. (Eastern time) on such day.   

(d) To the extent that on any Calculation Date or any other date of determination 
requested by the Commission, the Commission determines that (i) the amounts on deposit in the 
Senior Lien Obligations Reserve Fund are in excess of the Senior Lien Obligations Reserve 
Requirement with respect to all Outstanding Senior Lien Obligations, (ii) the amounts on deposit 
in the Second Lien Obligations Reserve Fund are in excess of the Second Lien Obligations Reserve 
Requirement with respect to all Outstanding Second Lien Obligations, (iii) amounts on deposit in 
the Subordinate Obligations Reserve Fund are in excess of the Subordinate Obligations Reserve 
Requirement with respect to all Outstanding Subordinate Obligations, (iv) the amounts on deposit 
in the Major Maintenance and Renewal Fund are certified by the Commission to be in excess of 
what is required for expected Major Maintenance and Renewal Fund Permitted Expenditures and 
the Major Maintenance and Renewal Fund Required Amount, (v) amounts in the Additional Toll 
Roads System Cost Payment Fund are certified by the Commission to be in excess of what is 
required for Toll Roads System costs expected to be funded from such Fund, (vi) amounts in the 
VDOT Repayment Fund are certified by the Commission to be in excess of what is required for 
payment of Applicable Revolving Account Costs expected to be funded from such Fund, or (vii) 
amounts in the HRTF Repayment Fund are certified by the Commission to be in excess of what is 
required for payment of any unreimbursed HRTF Transfer expected to be funded from such Fund, 
then in each such case, as applicable, the Trustee shall transfer the excess amounts to the Toll 
Revenue Fund. 

Section 5.04 Project Fund. 
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(a) Accounts.  Pursuant to Section 5.02(a) hereof, the Trustee is to establish and 
create and maintain in trust the following separate Accounts within the Project Fund: 

(1) the Senior Lien Obligations Account; 

(2) the Second Lien Obligations Account; 

(3) the Subordinate Obligations Account; and 

(4) the Insurance and Condemnation Proceeds Account. 

Project Costs shall be paid from the Project Fund and its Accounts, including the Senior 
Lien Obligations Account, the Second Lien Obligations Account, the Subordinate Obligations 
Account, and the Insurance and Condemnation Proceeds Account as described below.  The 
Commission shall be entitled to open new Accounts of the Project Fund for such purposes as may 
be set forth in a Supplemental Indenture. 

(b) Senior Lien Obligations Account.  The net proceeds of each Series of the 
Senior Lien Obligations shall be deposited by the Trustee into the applicable sub-account of the 
Senior Lien Obligations Account as provided by the applicable Supplemental Indenture.  The 
Senior Lien Obligations Account and all sub-accounts therein shall be maintained in order to 
account for the receipt and disbursement of proceeds (and all earnings thereon) of the Senior Lien 
Obligations, including but not limited to, the payment of, or reimbursement for a prior payment 
of, Costs of Issuance of Senior Lien Obligations and other Project Costs permitted to be paid with 
the proceeds of such Senior Lien Obligations.  Funds therein shall be disbursed pursuant to a Funds 
Transfer Certificate in accordance with the provisions of Section 5.28.  Notwithstanding anything 
to the contrary set forth herein, the amounts on deposit in any such sub-account of the Senior Lien 
Obligations Account (and all earnings thereon) shall secure only the Senior Lien Obligations issued 
to fund the initial deposit to such sub-account, and such amounts shall be held by the Trustee 
hereunder solely for the benefit of the Holders of such Senior Lien Obligations until such funds 
have been disbursed in accordance with this Section. 

(c) Second Lien Obligations Account.  The net proceeds of Second Lien 
Obligations shall be deposited by the Trustee into the applicable sub-account of the Second Lien 
Obligations Account as provided by the applicable Supplemental Indenture.  The Second Lien 
Obligations Account and all sub-accounts therein shall be maintained in order to account for the 
receipt and disbursement of proceeds (and all earnings thereon) of the Second Lien Obligations, 
including but not limited to, the payment of, or reimbursement for a prior payment of, Costs of 
Issuance of Second Lien Obligations and other Project Costs permitted to be paid with the proceeds 
of such Second Lien Obligations.  Funds therein shall be disbursed pursuant to a Funds Transfer 
Certificate in accordance with the provisions of Section 5.28.  Notwithstanding anything to the 
contrary set forth herein, the amounts on deposit in any such sub-account of the Second Lien 
Obligations Account (and all earnings thereon) shall secure only the Second Lien Obligations 
issued to fund the initial deposit to such sub-account, and such amounts shall be held by the Trustee 
hereunder solely for the benefit of the Holders of such Second Lien Obligations until such funds 
have been disbursed in accordance with this Section. 
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(d) Subordinate Obligations Account.  The net proceeds of Subordinate 
Obligations shall be deposited by the Trustee into the applicable sub-account of the Subordinate 
Obligations Account as provided by the applicable Supplemental Indenture.  The Subordinate 
Obligations Account and all sub-accounts therein shall be maintained in order to account for the 
receipt and disbursement of proceeds (and all earnings thereon) of the Subordinate Obligations, 
including but not limited to, the payment of, or reimbursement for a prior payment of, Costs of 
Issuance of Subordinate Obligations and other Project Costs permitted to be paid with the proceeds 
of such Subordinate Obligations.  Funds therein shall be disbursed pursuant to a Funds Transfer 
Certificate in accordance with the provisions of Section 5.28.  Notwithstanding anything to the 
contrary set forth herein, the amounts on deposit in any such sub-account of the Subordinate 
Obligations Account (and all earnings thereon) shall secure only the Subordinate Obligations 
issued to fund the initial deposit into such sub-account, and such amounts shall be held by the 
Trustee hereunder solely for the benefit of the Holders of such Subordinate Obligations until such 
funds have been disbursed in accordance with this Section. 

(e) Insurance and Condemnation Proceeds Account.  Proceeds of fire and other 
property and casualty insurance payable to or received by the Commission with respect to the Toll 
Roads System (whether by way of claims, return of premiums, ex gratia settlements or otherwise), 
and proceeds of any condemnation awards payable to or received by the Commission with respect 
to the Toll Roads System, whether or not included as an element of Toll Revenues, shall be 
transferred to the Trustee and deposited by the Trustee into the Insurance and Condemnation 
Proceeds Account; provided, that proceeds of any contractual or liquidated damages for delay, 
business interruption,  delay in startup or loss of advance profits insurance paid to or for the benefit 
of the Commission shall be deposited to the Toll Revenue Fund.  The Trustee may conclusively 
rely upon a Written Request of the Commission as to the deposit of any such amounts in the 
Revenue Fund and/or the Insurance and Proceeds Account. 

If received prior to the applicable Substantial Completion Date, amounts on deposit 
in such Account shall be used to pay Project Costs, and, if required, a mandatory prepayment of 
the TIFIA Loan (and shall be transferred for such purpose).  If received after the applicable 
Substantial Completion Date, amounts on deposit in the Insurance and Condemnation Proceeds 
Account may be used by the Commission to pay the costs of restoration, repair or rehabilitation of 
the Toll Roads System or any segment, phase or portion thereof to which such insurance or 
condemnation proceeds relate; provided, however, that any portion of such amounts that the 
Commission elects not to use for such restoration, repair or rehabilitation of the Toll Roads System 
or that are in excess of the amount needed for such restoration, repair or rehabilitation of the Toll 
Roads System, as evidenced by a Certificate of the Commission delivered to the Trustee, shall be 
transferred to the Redemption Fund and applied to the prepayment of principal of Outstanding 
Highest Priority Obligations, including the Senior Lien Obligations in the form of the TIFIA Loan 
if it is then Outstanding.  The Commission shall comply with Section 5.28, including the delivery 
of a Funds Transfer Certificate (to the extent required by such Section 5.28 in requesting a 
disbursement of funds from time to time from the Insurance and Condemnation Proceeds Account. 

Section 5.05 Revenue Stabilization Fund. 

(a) Monies in the Revenue Stabilization Fund shall be available solely for transfer to 
the Senior Lien Obligations Fund, the Second Lien Obligations Fund, and the Subordinate 
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Obligations Fund, at such times as the Commission determines in its sole discretion, as may be set 
forth in a Written Request of the Commission, provided, however, if in any month there are 
insufficient Toll Revenues on deposit in the Toll Revenue Fund to make any required payments to 
the Senior Lien Obligations Fund, the Second Lien Obligations Fund, or the Subordinate 
Obligations Fund, the Trustee, after taking into account any transfers from the Unrestricted 
Account in the General Reserve Fund or the Additional Network Project Cost Fund as provided in 
a Written Request of the Commission, shall be required to transfer monies from the Revenue 
Stabilization Fund to the Senior Lien Obligations Fund, the Second Lien Obligations Fund, and 
the Subordinate Obligations Fund for application in accordance with the provisions of Clause 
Fourth, Clause Fifth, Clause Eighth, Clause Ninth, Clause Twelfth, and Clause Thirteenth of 
Section 5.03(b).  Unless otherwise specified in a Supplemental Indenture, monies in the Revenue 
Stabilization Fund shall be used on the first semi-annual TIFIA Payment Date each year for 
payment of TIFIA Mandatory Debt Service and on the second semi-annual TIFIA Payment Date 
each year for payment of TIFIA Mandatory Debt Service and TIFIA Scheduled Debt Service plus 
payment of any amounts of previously unpaid TIFIA Debt Service . 

(b) The Revenue Stabilization Fund Requirement may be permitted or required by the 
applicable Supplemental Indenture to be funded in whole or in part with a Credit Support 
Instrument.  The terms and conditions for any Credit Support Instrument shall be set forth in the 
Credit Support Instrument or the applicable Supplemental Indenture specifying that the Revenue 
Stabilization Fund Requirement may be met in whole or in part by the Credit Support Instrument, 
provided that those terms and conditions shall conform to and be consistent with the provisions set 
forth in this Section 5.05 and, for so long as the TIFIA Loan Agreement remains in effect, the 
requirements for Credit Support Instruments under the TIFIA Loan Agreement.  The Trustee shall 
withdraw cash (and liquidate investments to produce cash) and draw on Credit Support Instruments 
in or with respect to the Revenue Stabilization Fund to fund payments of principal of and interest 
on Obligations supported by the Revenue Stabilization Fund in the manner and in the order 
specified herein and in the applicable Supplemental Indenture or Supplemental Indentures.  This 
Indenture shall not be discharged until all costs owing to a Credit Provider have been paid or duly 
provided for.   

(c) Amounts in the Revenue Stabilization Fund in excess of the Revenue Stabilization 
Fund Requirement may be transferred to the Commission upon Written Request of the 
Commission. 
 

Section 5.06 HRTF Transfers. 

(a) As and to the extent the Commission has authorized HRTF Transfers 
pursuant to the applicable provisions of the HRTF Indenture, the Commission will make available 
such HRTF Transfer for deposit to the Revenue Stabilization Fund, the Major Maintenance and 
Renewal Fund, and any other Fund or Account under this Indenture, all as may be provided in any 
Supplemental Indenture. 

Unless provided otherwise in any Supplemental Indenture or as may be approved  
from time to time by resolution of the Commission, the amount of HRTF Transfers for deposit to 
the Revenue Stabilization Fund shall not exceed $10,000,000 in any Fiscal Year, such maximum 
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amount being subject to any reimbursement of such amounts to the Commission pursuant to 
Section 5.15(c). 

Unless provided otherwise in any Supplemental Indenture or as may be approved 
from time to time by resolution of the Commission, the aggregate amount of all HRTF Transfers 
made while any Obligations are Outstanding for deposit to the Major Maintenance and Renewal 
Fund shall not exceed the Major M & R HRTF Cumulative Transfer Cap, such maximum amount 
being subject to any reimbursement of such amounts to the Commission pursuant to Section 
5.15(c).  Commencing with the Fiscal Year ending June 30, 2027, and continuing on a biennial 
basis thereafter, the Commission shall calculate the Major M & R HRTF Cumulative Transfer Cap 
as of the end of such Fiscal Year.  The Commission shall provide such calculation to the Trustee 
within one hundred eighty days of the end of the applicable Fiscal Year.  

(b) HRTF Transfers may only be used to pay HRTF Eligible Costs. 

Section 5.07 Operation and Maintenance Fund. 

The Commission shall establish and maintain the Operation and Maintenance Fund in 
accordance herewith.  As provided in Clause First of Section 5.03(b), the Commission shall 
maintain in the Operation and Maintenance Fund an amount equal to the Operation and 
Maintenance Expenses then due and payable, as reflected in the Annual Operating Budget for such 
Fiscal Year (including any revisions thereto) (the “Operation and Maintenance Fund Required 
Amount”).  The Commission shall apply the funds in the Operation and Maintenance Fund and 
the amounts transferred to the Operation and Maintenance Fund under Article V of this Indenture 
for the payment of Operation and Maintenance Expenses in accordance with the terms of this 
Indenture. 

Section 5.08 Operation and Maintenance Reserve Fund. 

In the event that the Commission delivers to the Trustee a Written Request of the 
Commission certifying that (i) at any time, monies on deposit in the Operation and Maintenance 
Fund are insufficient to pay Operation and Maintenance Expenses then due and payable, or (ii) on 
any Monthly Funding Date, monies on deposit in the Toll Revenue Fund are insufficient to make 
the deposits required by Clause First of Section 5.03(b), the Trustee shall transfer such funds from 
the Operations and Maintenance Reserve Fund to the Operation and Maintenance Fund in an 
amount sufficient to cure such deficiency. 

As provided in Section 5.16(a), the Commission may also direct the use of amounts in the 
Unrestricted Account and Restricted Account in the General Reserve Fund to satisfy any amounts 
required to be on deposit in the Operation and Maintenance Reserve Fund. 

Section 5.09 Senior Lien Obligations Reserve Fund. 

(a) Except as may otherwise be specified in a Supplemental Indenture, on the 
date of issuance of any Series of Senior Lien Obligations that has a Senior Lien Obligations 
Reserve Requirement, the Senior Lien Obligations Reserve Requirement for those Senior Lien 
Obligations shall be deposited in the Senior Lien Obligations Reserve Fund in an Account solely 
for the benefit of those Senior Lien Obligations.  Alternatively, the Supplemental Indenture for any 
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Series of Senior Lien Obligations may establish a pooled Senior Lien Obligations Reserve 
Requirement for that Series of Senior Lien Obligations and any one or more subsequently issued 
Series of Senior Lien Obligations with the same pooled Senior Lien Obligations Reserve 
Requirement, in which case the Senior Lien Obligations Reserve Requirement for the initial issue 
of such Senior Lien Obligations shall be deposited in the Senior Lien Obligations Reserve Fund in 
an Account solely for the benefit of those Senior Lien Obligations and any additional Senior Lien 
Obligations with the same pooled Senior Lien Obligations Reserve Requirement, and on the date 
of issuance of any such additional Senior Lien Obligations, there shall be deposited in the Account 
the amount necessary to increase the balance in the Account to an amount equal to the Senior Lien 
Obligations Reserve Requirement for all Senior Lien Obligations secured by that Account. 

(b) Monies on deposit in each Account within the Senior Lien Obligations 
Reserve Fund shall be applied by the Trustee as follows: 

(1) If on any (x) Interest Payment Date for Senior Lien Obligations 
secured by an Account within the Senior Lien Obligations Reserve Fund, (y) principal 
payment date for such Senior Lien Obligations or (z) redemption date on which such Senior 
Lien Obligations are subject to mandatory sinking fund redemption, the amount on deposit 
in the applicable Account of the Senior Lien Obligations Fund, determined after taking into 
account all amounts transferred to such Account of the Senior Lien Obligations Fund in 
accordance with Clauses Fourth and Fifth of Section 5.03(b), is not sufficient to pay interest 
and/or principal and/or the redemption price (excluding any redemption premium) due on 
such Senior Lien Obligations, then moneys shall be transferred to the Senior Lien 
Obligations Interest Account and/or the Senior Lien Obligations Principal Account, as 
applicable, from the applicable Account of the Senior Lien Obligations Reserve Fund 
which, together with moneys then on deposit in the applicable Account of the Senior Lien 
Obligations Fund, will be sufficient to pay interest and/or principal and/or the redemption 
price (excluding any redemption premium) due on such Senior Lien Obligations on such 
date.  Moneys shall be transferred first to the Senior Lien Obligations Interest Account until 
such Account, together with any available funds then on deposit in the Senior Lien 
Obligations Interest Account, is sufficiently funded with respect to such Senior Lien 
Obligations and thereafter, to the Senior Lien Obligations Principal Account until such 
Account, together with any available funds then on deposit in the Senior Lien Obligations 
Principal Account, is sufficiently funded with respect to such Senior Lien Obligations. 

(2) Upon the maturity of Senior Lien Obligations secured by funds on 
deposit in an Account of the Senior Lien Obligations Reserve Fund or upon the earlier 
redemption of all or any portion of such Senior Lien Obligations, the Commission may 
direct the Trustee to transfer amounts on deposit in the applicable Account within the 
Senior Lien Obligations Reserve Fund to the Senior Lien Obligations Principal Account 
for application to the final payment of principal of all or a portion of the Senior Lien 
Obligations secured thereby or to an escrow account established for defeasance of such 
Senior Lien Obligations pursuant to Article X hereof, provided that, if less than all of the 
Senior Lien Obligations mature or are redeemed, the amount remaining on deposit in such 
Account of the Senior Lien Obligations Reserve Fund following any such transfer shall not 
be less than the Senior Lien Obligations Reserve Requirement applicable to the Senior Lien 
Obligations secured thereby that remain Outstanding. 
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(3) Except as provided in paragraph (2) above, any amounts on deposit 
in an Account of the Senior Lien Obligations Reserve Fund in excess of the applicable 
Senior Lien Obligations Reserve Requirement shall be applied in accordance with 
Section 5.03(d) of this Indenture. 

(c) The lien on the Senior Lien Obligations Reserve Fund (and all earnings 
thereon) shall apply only to the Senior Lien Obligations and the related interest of the Holder of 
such Senior Lien Obligations with respect to amounts on deposit in such Fund from time to time, 
and such amounts shall be solely for the benefit of such Holder of Senior Lien Obligations until 
such funds have been disbursed in accordance with this Section.  If necessary, the Commission 
shall instruct the Trustee to create Accounts within the Senior Lien Obligations Reserve Fund to 
facilitate compliance with the provisions of this paragraph. 

(d) The Senior Lien Obligations Reserve Requirement for any Series of Senior 
Lien Obligations may be permitted or required by the Supplemental Indenture establishing the 
Senior Lien Obligations Reserve Requirement to be funded in whole or in part with a Reserve 
Facility.  The terms and conditions for any Reserve Facility shall be set forth in the Reserve Facility 
or the Supplemental Indenture establishing the Senior Lien Obligations Reserve Requirement to 
be met in whole or in part by the Reserve Facility, provided that those terms and conditions shall 
conform to and be consistent with the provisions set forth in this Section 5.09 and, for so long as 
the TIFIA Loan Agreement remains in effect, the requirements for Credit Support Instruments 
under the TIFIA Loan Agreement.  The Trustee shall withdraw cash (and liquidate investments to 
produce cash) and draw on Reserve Facilities in or with respect to any Account in the Senior Lien 
Obligations Reserve Fund to fund payments of principal of and interest on Senior Lien Obligations 
supported by such Account in the Senior Lien Obligations Reserve Fund in the manner and in the 
order specified herein and in the applicable Supplemental Indenture or Supplemental Indentures.  
This Indenture shall not be discharged until all Reserve Facility Costs owing to a Reserve Facility 
Provider have been paid or duly provided for. 

(e) Upon the occurrence of a Bankruptcy Related Event of which the Trustee 
shall be notified in writing, any Account within the Second Lien Obligations Reserve Fund that 
secures payment of the principal and interest on a Second Lien Obligation in the form of or 
securing payment of a TIFIA Loan, will become an Account within the Senior Lien Obligations 
Reserve Fund, will be funded on a parity with any other Accounts within the Senior Lien 
Obligations Reserve Fund and will be available only to pay principal and interest on the Parity 
Obligation in the form of or securing payment of such TIFIA Loan.  The Parity Obligation in the 
form of or securing payment of a TIFIA Loan will not be secured by any other Account within the 
Senior Lien Obligations Reserve Fund. 

Section 5.10 Second Lien Obligations Reserve Fund. 

(a) Except as may otherwise be specified in a Supplemental Indenture, on the 
date of issuance of any Series of Second Lien Obligations that has a Second Lien Obligations 
Reserve Requirement, the Second Lien Obligations Reserve Requirement for those Second Lien 
Obligations shall be deposited in the Second Lien Obligations Reserve Fund in an Account solely 
for the benefit of those Second Lien Obligations.  Alternatively, the Supplemental Indenture for 
any Series of Second Lien Obligations may establish a pooled Second Lien Obligations Reserve 
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Requirement for those Second Lien Obligations and any one or more subsequently issued Second 
Lien Obligations with the same pooled Second Lien Obligations Reserve Requirement, in which 
case the Second Lien Obligations Reserve Requirement for the initial issue of such Second Lien 
Obligations shall be deposited in the Second Lien Obligations Reserve Fund in an Account solely 
for the benefit of those Second Lien Obligations and any additional Second Lien Obligations with 
the same pooled Second Lien Obligations Reserve Requirement, and on the date of issuance of 
any such additional Second Lien Obligations, there shall be deposited in the Account the amount 
necessary to increase the balance in the Account to an amount equal to the Second Lien Obligations 
Reserve Requirement for all Second Lien Obligations secured by that Account. 

(b) Monies on deposit in each Account within the Second Lien Obligations 
Reserve Fund shall be applied by the Trustee as follows: 

(1) If on any (x) Interest Payment Date for Second Lien Obligations 
secured by an Account within the Second Lien Obligations Reserve Fund, (y) principal 
payment date for such Second Lien Obligations or (z) redemption date on which such 
Second Lien Obligations are subject to mandatory sinking fund redemption, the amount on 
deposit in the applicable Account of the Second Lien Obligations Fund, determined after 
taking into account all amounts transferred to such Account of the Second Lien Obligations 
Fund in accordance with Clauses Eighth and Ninth of Section 5.03(b), is not sufficient to 
pay interest and/or principal and/or the redemption price (excluding any redemption 
premium) due on such Second Lien Obligations, then moneys shall be transferred to the 
Second Lien Obligations Interest Account and/or the Second Lien Obligations Principal 
Account, as applicable, from the applicable Account of the Second Lien Obligations 
Reserve Fund which, together with moneys then on deposit in the applicable Account of 
the Second Lien Obligations Fund, will be sufficient to pay interest and/or principal and/or 
the redemption price (excluding any redemption premium) due on such Second Lien 
Obligations on such date.  Moneys shall be transferred first to the Second Lien Obligations 
Interest Account until such Account, together with any available funds then on deposit in 
the Second Lien Obligations Interest Account, is sufficiently funded with respect to such 
Second Lien Obligations and thereafter, to the Second Lien Obligations Principal Account 
until such Account, together with any available funds then on deposit in the Second Lien 
Obligations Principal Account, is sufficiently funded with respect to such Second Lien 
Obligations. 

(2) Upon the maturity of Second Lien Obligations secured by funds on 
deposit in an Account of the Second Lien Obligations Reserve Fund or upon the earlier 
redemption of all or any portion of such Second Lien Obligations, the Commission may 
direct the Trustee to transfer amounts on deposit in the applicable Account within the 
Second Lien Obligations Reserve Fund to the Second Lien Obligations Principal Account 
for application to the final payment of principal of all or a portion of the Second Lien 
Obligations secured thereby or to an escrow account established for defeasance of such 
Second Lien Obligations pursuant to Article X hereof, provided that, if less than all of the 
Second Lien Obligations mature or are redeemed, the amount remaining on deposit in such 
Account of the Second Lien Obligations Reserve Fund following any such transfer shall 
not be less than the Second Lien Obligations Reserve Requirement applicable to the Second 
Lien Obligations secured thereby that remain Outstanding. 
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(3) Except as provided in paragraph (2) above, any amounts on deposit 
in an Account of the Second Lien Obligations Reserve Fund in excess of the applicable 
Second Lien Obligations Reserve Requirement shall be applied in accordance with 
Sections 5.03(d) of this Indenture. 

(c) The lien on the Second Lien Obligations Reserve Fund (and all earnings 
thereon) shall apply only to the Second Lien Obligations and the related interest of the Holder of 
such Second Lien Obligations with respect to amounts on deposit in such Fund from time to time, 
and such amounts shall be solely for the benefit of such Holder of Second Lien Obligations until 
such funds have been disbursed in accordance with this Section.  If necessary, the Commission 
shall instruct the Trustee to create Accounts within the Second Lien Obligations Reserve Fund to 
facilitate compliance with the provisions of this paragraph. 

(d) The Second Lien Obligations Reserve Requirement for any Series of 
Second Lien Obligations may be permitted or required by the Supplemental Indenture establishing 
the Second Lien Obligations Reserve Requirement to be funded in whole or in part with a Reserve 
Facility.  The terms and conditions for any Reserve Facility shall be set forth in the Reserve Facility 
or the Supplemental Indenture establishing the Second Lien Obligations Reserve Requirement to 
be met in whole or in part by the Reserve Facility, provided that those terms and conditions shall 
conform to and be consistent with the provisions set forth in this Section 5.10 and, for so long as 
the TIFIA Loan Agreement remains in effect, the requirements for Credit Support Instruments 
under the TIFIA Loan Agreement.  The Trustee shall withdraw cash (and liquidate investments to 
produce cash) and draw on Reserve Facilities in or with respect to any Account in the Second Lien 
Obligations Reserve Fund to fund payments of principal of and interest on Second Lien 
Obligations supported by such Account in the Second Lien Obligations Reserve Fund in the 
manner and in the order specified herein and in the applicable Supplemental Indenture or 
Supplemental Indentures.  This Indenture shall not be discharged until all Reserve Facility Costs 
owing to a Reserve Facility Provider have been paid or duly provided for. 

(e) Upon the occurrence of a Bankruptcy Related Event of which the Trustee 
shall be notified in writing, any Account within the Second Lien Obligations Reserve Fund that 
secures payment of the principal and interest on a Second Lien Obligation in the form of or 
securing payment of a TIFIA Loan, will become an Account within the Senior Lien Obligations 
Reserve Fund, will be funded on a parity with any other Accounts within the Senior Lien 
Obligations Reserve Fund and will be available only to pay principal and interest on the Parity 
Obligation in the form of or securing payment of such TIFIA Loan.  The Parity Obligation in the 
form of or securing payment of a TIFIA Loan will not be secured by any other Account within the 
Senior Lien Obligations Reserve Fund. 

Section 5.11 Subordinate Obligations Reserve Fund. 

(a) The Subordinate Obligations Reserve Requirement for those Subordinate 
Obligations secured by the Subordinate Obligations Reserve Fund or an Account therein shall be 
deposited in the Subordinate Obligations Reserve Fund in an Account solely for the benefit of 
those Subordinate Obligations on the dates and in the amounts set forth in the Supplemental 
Indenture authorizing the issuance of such Subordinate Obligations; provided, however, 
alternatively, the Supplemental Indenture for any Series of Subordinate Obligations may establish 
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a pooled Subordinate Obligations Reserve Requirement for those Subordinate Obligations and any 
one or more subsequently issued Subordinate Obligations with the same pooled Subordinate 
Obligations Reserve Requirement, in which case the Subordinate Obligations Reserve 
Requirement for the initial issue of such Subordinate Obligations shall be deposited in the 
Subordinate Obligations Reserve Fund in an Account solely for the benefit of those Subordinate 
Obligations and any additional Subordinate Obligations with the same pooled Subordinate 
Obligations Reserve Requirement, and on the date of issuance of any such additional Subordinate 
Obligations, there shall be deposited in the Account the amount necessary to increase the balance 
in the Account to an amount equal to the Subordinate Obligations Reserve Requirement for all 
Subordinate Obligations secured by that Account. 

(b) Monies on deposit in each Account within the Subordinate Obligations 
Reserve Fund shall be applied by the Trustee as follows: 

(1)  If on any (x) Interest Payment Date for Subordinate Obligations 
secured by an Account within the Subordinate Obligations Reserve Fund, (y) principal 
payment date for such Subordinate Obligations or (z) redemption date on which such 
Subordinate Obligations are subject to mandatory sinking fund redemption, the amount on 
deposit in the applicable Account of the Subordinate Obligations Fund, determined after 
taking into account all amounts transferred to such Account of the Subordinate Obligations 
Fund in accordance with Clauses Twelfth and Thirteenth of Section 5.03(b), is not 
sufficient to pay interest and/or principal and/or the redemption price (excluding any 
redemption premium) due on such Subordinate Obligations, then moneys shall be 
transferred to the Subordinate Obligations Interest Account and/or the Subordinate 
Obligations Principal Account, as applicable, from the applicable Account of the 
Subordinate Obligations Reserve Fund which, together with moneys then on deposit in the 
applicable Account of the Subordinate Obligations Fund, will be sufficient to pay interest 
and/or principal and/or the redemption price (excluding any redemption premium) due on 
such Subordinate Obligations on such date.  Moneys shall be transferred first to the 
Subordinate Obligations Interest Account until such Account, together with any available 
funds then on deposit in the Subordinate Obligations Interest Account, is sufficiently 
funded with respect to such Subordinate Obligations and thereafter, to the Subordinate 
Obligations Principal Account until such Account, together with any available funds then 
on deposit in the Subordinate Obligations Principal Account, is sufficiently funded with 
respect to such Subordinate Obligations. 

(2) Upon the maturity of Subordinate Obligations secured by funds on 
deposit in an Account of the Subordinate Obligations Reserve Fund or upon the earlier 
redemption of all or any portion of such Subordinate Obligations, the Commission may 
direct the Trustee to transfer amounts on deposit in the applicable Account within the 
Subordinate Obligations Reserve Fund to the Subordinate Obligations Principal Account 
for application to the final payment of principal of all or a portion of the Subordinate 
Obligations secured thereby or to an escrow account established for defeasance of such 
Subordinate Obligations pursuant to Article X hereof, provided that, if less than all of the 
Subordinate Obligations mature or are redeemed, the amount remaining on deposit in such 
Account of the Subordinate Obligations Reserve Fund following any such transfer shall 
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not be less than the Subordinate Obligations Reserve Requirement applicable to the 
Subordinate Obligations secured thereby that remain Outstanding. 

(3) Except as provided in paragraph (2) above, any amounts on deposit 
in an Account of the Subordinate Obligations Reserve Fund in excess of the applicable 
Subordinate Obligations Reserve Requirement shall be applied in accordance with Section 
5.03(d) of this Indenture. 

(c) The lien on the Subordinate Obligations Reserve Fund (and all earnings 
thereon) shall apply only to the Subordinate Obligations and the related interest of the Holder of 
such Subordinate Obligations with respect to amounts on deposit in such Fund from time to time, 
and such amounts shall be solely for the benefit of such Holder of Subordinate Obligations until 
such funds have been disbursed in accordance with this Section.  If necessary, the Commission 
shall instruct the Trustee to create Accounts within the Subordinate Obligations Reserve Fund to 
facilitate compliance with the provisions of this paragraph. 

(d) The Subordinate Obligations Reserve Requirement for any Series of 
Subordinate Obligations may be permitted or required by the Supplemental Indenture establishing 
the Subordinate Obligations Reserve Requirement to be funded in whole or in part with a Reserve 
Facility.  The terms and conditions for any Reserve Facility shall be set forth in the Reserve Facility 
or the Supplemental Indenture establishing the Subordinate Obligations Reserve Requirement to 
be met in whole or in part by the Reserve Facility, provided that those terms and conditions shall 
conform to and be consistent with the provisions set forth in this Section 5.11 and, for so long as 
the TIFIA Loan Agreement remains in effect, the requirements for Credit Support Instruments 
under the TIFIA Loan Agreement.  The Trustee shall withdraw cash (and liquidate investments to 
produce cash) and draw on Reserve Facilities in or with respect to any Account in the Subordinate 
Obligations Reserve Fund to fund payments of principal of and interest on Subordinate Obligations 
supported by such Account in the Subordinate Obligations Reserve Fund in the manner and in the 
order specified herein and in the applicable Supplemental Indenture or Supplemental Indentures.  
This Indenture shall not be discharged until all Reserve Facility Costs owing to a Reserve Facility 
Provider have been paid or duly provided for. 

Section 5.12 Major Maintenance and Renewal Fund. 

(a) The Trustee shall, in accordance with Clause Fifteenth of Section 5.03(b), 
cause amounts in the Toll Revenue Fund and the General Fund, in that order and each as and to 
the extent available, to be deposited into the Major Maintenance and Renewal Fund from time to 
time to increase the balance therein to an amount equal to the Major Maintenance and Renewal 
Fund Required Amount.  If on any Monthly Funding Date, the amount on deposit in the Major 
Maintenance and Renewal Fund, determined after taking into account all amounts transferred to 
such Fund in accordance with Section 5.03 and the preceding sentence, is less than the Major 
Maintenance and Renewal Fund Required Amount, the Trustee and the Commission shall cause 
the deposit of HRTF Transfers in the amount of such deficiency to the Major Maintenance and 
Renewal Fund, subject to the limits with respect to the Major M &R HRTF Cumulative Transfer 
Cap set forth in Section 5.06.  The Commission may direct the Trustee to establish accounts or 
subaccounts in the Major Maintenance and Renewal Fund in order to facilitate the tracking and 
use of HRTF Transfers. 
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(b) Any amounts on deposit in the Major Maintenance and Renewal Fund not 
derived from HRTF Transfers that are certified by the Commission as no longer being needed for 
Major Maintenance and Renewal Fund Permitted Expenditures shall be applied in accordance with 
the requirements of Section 5.03(d) of this Indenture.  Any amounts on deposit in the Major 
Maintenance and Renewal Fund that are derived from HRTF Transfers and that are certified by the 
Commission as no longer being needed for Major Maintenance and Renewal Fund Permitted 
Expenditures shall be paid to the Commission. 

(c) On any date on which Major Maintenance and Renewal Fund Permitted 
Expenditures are due and payable or reasonably expected to become due and payable, monies on 
deposit in the Major Maintenance and Renewal Fund shall be applied by the Trustee pursuant to a 
Written Request of the Commission to pay or reimburse the Commission for such Major 
Maintenance and Renewal Fund Permitted Expenditures. 

(d) The Major Maintenance and Renewal Fund constitutes a “reserve fund” 
within the meaning of Section 6.03(a)(ii) of the MTA. 

Section 5.13 Additional Toll Roads System Cost Payment Fund. 

(a) The Trustee shall, in accordance with Clause Seventeenth of Section 
5.03(b), cause amounts in the Toll Revenue Fund, to the extent available and to the extent the 
Specified Funding Conditions are met, to be deposited into the Additional Toll Roads System Cost 
Payment Fund from time to time up to such amount as may be specified by the Commission in an 
officer’s certificate provided to the Trustee.  In addition, the Trustee shall deposit in the Additional 
Toll Roads System Cost Payment Fund any amounts specified by Written Request of the 
Commission to be transferred therein from the Unrestricted Account of the General Reserve Fund 
pursuant to Section 5.16(a).  Any amounts on deposit in the Additional Toll Roads System Cost 
Payment Fund shall be applied by the Trustee pursuant to a Written Request of the Commission to 
pay or reimburse the Commission or its designee for the costs of any Toll Roads System Network 
Project.  The Commission may not submit such a Written Request of the Commission to utilize 
funds in the Additional Toll Roads System Cost Payment Fund unless the project for which funding 
is sought is the subject of an executed Standard Project Agreement or similar instrument with 
respect to such project, in which case the Commission shall be entitled to submit a Written Request 
of the Commission in an amount or amounts up to the aggregate estimated amount under contract, 
taking into account all previously funded requests for such project.  

(b) Subject to the foregoing, moneys on deposit in the Additional Toll Roads 
System Cost Payment Fund that are not committed by an executed Standard Project Agreement or 
that are on deposit in the Construction Account of the Additional Toll Roads System Cost Payment 
Fund can be used to cure any deficiency in amounts required to be on deposit in the O & M Reserve 
Fund, the Senior Lien Obligations Fund, the Senior Lien Obligations Reserve Fund, the Second 
Lien Obligations Fund, the Second Lien Reserve Obligations Fund, the Subordinate Obligations 
Fund, the Subordinate Obligations Reserve Fund, and the Major Maintenance and Renewal Fund. 

(c) Construction Account.  When the Commission enters into a Standard 
Project Agreement for the construction and equipping of a Toll Roads System Network Project, 
the Commission shall submit a Written Request of the Commission to transfer an amount equal to 
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the aggregate costs of such Toll Roads System Network Project to the Construction Account.  
Thereafter, the costs of such Toll Roads System Network Project shall be paid from amounts in the 
Construction Account in accordance with a Written Request of the Commission.   Amounts in the 
Construction Account are not considered available for transfer pursuant to the provisions of 
Section 5.03(b) or Section 5.13(b) above.   
 

Section 5.14 VDOT Repayment Fund 

The Trustee shall, in accordance with Clause Eighteenth of Section 5.03(b), cause 
amounts in the Toll Revenue Fund, to the extent available and to the extent the Specified Funding 
Conditions are met, to be deposited into the VDOT Repayment Fund up to the then-current total 
and unpaid Applicable Revolving Account Costs, such amount to be specified by the Commission 
in an officer’s certificate provided to the Trustee from time to time.  Any amounts on deposit in 
the VDOT Repayment Fund shall be applied by the Trustee pursuant to a Written Request of the 
Commission to pay or reimburse VDOT pursuant to the Master Tolling Agreement for Applicable 
Revolving Account Costs.  Each Written Request of the Commission for the payment of amounts 
from the VDOT Repayment Fund shall contain a statement of the then total amount of Applicable 
Revolving Account Costs, the amount that has been repaid, and the amount that remains unpaid.  

Section 5.15 HRTF Repayment Fund 

(a) The Trustee shall, in accordance with clause Nineteenth of Section 5.03(b), 
cause amounts in the Toll Revenue Fund, to the extent available and to the extent the Specified 
Funding Conditions are met, to be deposited into the HRTF Repayment Fund from time to time up 
to the amount of any unreimbursed HRTF Transfer. 

(b) On the Monthly Funding Date following any Calculation Date as of which 
each of the HRTF Repayment Fund Conditions has been satisfied, moneys on deposit in the HRTF 
Repayment Fund  as of such date, if any, shall be transferred to the Commission and applied to the 
payment of any unreimbursed HRTF Transfer as of such Monthly Funding Date. 

Section 5.16 General Reserve Fund. 

(a) The Unrestricted Account of the General Fund will be funded in accordance 
with the “TWENTIETH” clause of Section 5.03(b) and this Section 5.16.  Moneys on deposit in 
the Unrestricted Account in the General Reserve Fund can be used to make transfers to the 
Operation and Maintenance Fund without limit and, at any time as may be set forth in a Written 
Request of the Commission, to cure any deficiency in amounts required to be on deposit in the 
Operation and Maintenance Reserve Fund, the Senior Lien Obligations Fund, the Senior Lien 
Obligations Reserve Fund, the Second Lien Obligations Fund, the Second Lien Reserve 
Obligations Fund, the Subordinate Obligations Fund, the Subordinate Obligations Reserve Fund, 
the Major Maintenance and Renewal Fund, the Additional Toll Roads System Cost Payment Fund, 
VDOT Repayment Fund, HRTF Repayment Fund, to pay any amounts due under Clause Sixteenth 
of Section 5.03, or cure any deficiency in amounts required to be on deposit in the Rebate Fund, 
in that order.  To the extent the Unrestricted Account contains any amount budgeted or allocated 
for the funding of all or any portion of a Toll System Network Project identified in the 
Commission’s then current six year plan or long range transportation plan, then such amounts shall 
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be transferred to the Additional Toll Roads System Cost Payment Fund as specified in a Written 
Request of the Commission. 

(b) Subject to the provisions of subsection 5.16(a), moneys on deposit in the 
Unrestricted Account in the General Reserve Fund can be used, as specified in a Written Request 
of the Commission, for any lawful purpose approved by resolution of the Commission that is 
reasonably related to or that benefits users of the Toll Roads System; provided that (i) no Event of 
Default (or event that with notice, the passage of time or both, would result in an Event of Default) 
shall have occurred and be continuing, and (ii) each Reserve Fund is fully funded, the amount on 
deposit in the Major Maintenance and Renewal Fund is equal to the then applicable Major 
Maintenance and Renewal Fund Required Amount, the amount on deposit in the Operation and 
Maintenance Fund is equal to the then applicable Operation and Maintenance Fund Required 
Amount, and the amount on deposit in the Operation and Maintenance Reserve Fund is equal to 
the then applicable Operation and Maintenance Reserve Fund Requirement. 

(c) (i)  The Restricted Account of the General Fund will be funded in 
accordance with the “TWENTIETH” clause of Section 5.3(b) and this Section 5.16 and only for 
so long as any TIFIA Loan issued as an Obligation under this Master Indenture is Outstanding and 
is owned by the TIFIA Lender or another federal agency and except as otherwise agreed (or 
waived).  Moneys on deposit in the Restricted Account in the General Reserve Fund can be used 
to make transfers to the Operation and Maintenance Fund without limit and, at any time as may be 
set forth in a Written Request of the Commission, to cure any deficiency in amounts required to 
be on deposit in the Operation and Maintenance Reserve Fund, the Senior Lien Obligations Fund, 
the Senior Lien Obligations Reserve Fund, the Second Lien Obligations Fund, the Second Lien 
Reserve Obligations Fund, the Subordinate Obligations Fund, the Subordinate Obligations 
Reserve Fund, the Major Maintenance and Renewal Fund, to pay any amounts due under Clause 
Sixteenth of Section 5.03, or cure any deficiency in amounts required to be on deposit in the Rebate 
Fund, in that order. 

(d) On each July 1, subject to the provisions of subsection 5.16(a) and  
following satisfaction of the requirements of subsection 5.16(b), funds on deposit in the 
Unrestricted Account of the General Reserve Fund and funds credited to such Fund will not be 
subject to the lien and pledge of this Indenture, and the Commission will have the exclusive right 
to withdraw or otherwise dispose of or transfer funds on deposit in the Unrestricted Account in the 
General Reserve Fund to any account (or to such Person) for any lawful purpose as may be 
approved by resolution of the Commission.   To the extent such funds are not used for expansion 
of the Toll Roads System or to make a payment or transfer into any Account or Fund established 
or maintained under this Indenture or any Supplemental Indenture, such funds shall be subject to 
revenue sharing with the TIFIA Lender (but only for so long as any TIFIA Loan issued as an 
Obligation under this Master Indenture is Outstanding and is owned by the TIFIA Lender or 
another federal agency), such revenue sharing to be effected as a 50% split of such funds for 
deposit in the Restricted Account of the General Reserve Fund as generally provided in Section 
4.04 of the First Supplemental Indenture, mutatis mutandis.   

Section 5.17 Rebate Fund.  There shall be deposited in the Rebate Fund amounts 
transferred in accordance with Clause Second of Section 5.03(b).  All money at any time deposited 
in the Rebate Fund shall be held by the Trustee to satisfy the rebate requirement (as set forth in 
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any Tax Certificate) for payment to the United States of America, and shall be treated as an 
Operations and Maintenance Expense for purposes of the flow of funds and the MTA.  The Trustee 
shall have no responsibility with respect to the Rebate Fund or the Rebate Requirement except to 
follow the written instructions of the Commission. 

Section 5.18 Senior Lien Obligations Interest Account. 

(a) On each Monthly Funding Date, the Trustee shall, in accordance with 
Clause Fourth of Section 5.03(b), cause amounts in the Toll Revenue Fund, to the extent available 
after application of funds for the purposes specified in Clauses First through Third of Section 
5.03(b), and before making any transfers to the Senior Lien Obligations Fund from the Unrestricted 
Account in the General Fund, the Revenue Stabilization Fund, the Restricted Account in the 
General Reserve Fund, the Additional Toll Roads System Cost Payment Fund, or the Senior Lien 
Obligations Reserve Fund in accordance with Clause Fourth of Section 5.03(b), Section 5.13(b), 
Section 5.16, and Section 5.09(b), in such order of priority, to be deposited into the Senior Lien 
Obligations Interest Account. 

(b) On the Business Day prior to each date when the interest portion of debt 
service on any Senior Lien Obligations shall be due and payable, monies on deposit in the Senior 
Lien Obligations Interest Account shall be applied pro rata to the payment of the interest due on 
such Senior Lien Obligations in accordance with this Indenture. 

Section 5.19 Senior Lien Obligations Principal Account. 

(a) On each Monthly Funding Date, the Trustee shall, in accordance with 
Clause Fifth of Section 5.03(b), cause amounts in the Toll Revenue Fund, to the extent available 
after application of funds for the purposes specified in Clauses First through Fourth of Section 
5.03(b), and before making any transfers to the Senior Lien Obligations Fund from the Unrestricted 
Account in the General Fund, the Revenue Stabilization Fund, the Restricted Account in the 
General Reserve Fund, the Additional Toll Roads System Cost Payment Fund, or the Senior Lien 
Obligations Reserve Fund in accordance with Clause Fifth of Section 5.03(b), Section 5.13(b), 
Section 5.16, and Section 5.09(b), to be deposited into the Senior Lien Obligations Principal 
Account. 

(b) On the Business Day prior to each date when the principal portion of debt 
service (including any mandatory sinking fund redemption payments) on any Senior Lien 
Obligations shall be due and payable, monies on deposit in the Senior Lien Obligations Principal 
Account shall be applied pro rata to the payment of the principal portion of such Senior Lien 
Obligations in accordance with this Indenture. 

Section 5.20 Second Lien Obligations Interest Account. 

(a) On each Monthly Funding Date, the Trustee shall, in accordance with 
Clause Eighth of Section 5.03(b), cause amounts in the Toll Revenue Fund, to the extent available 
after application of funds for the purposes specified in Clauses First through Seventh of Section 
5.03(b), and before making any transfers to the Second Lien Obligations Fund from the 
Unrestricted Account in the General Fund, the Revenue Stabilization Fund, the Restricted Account 
in the General Reserve Fund, the Additional Toll Roads System Cost Payment Fund, or the Second 
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Lien Obligations Reserve Fund in accordance with Clause Eighth of Section 5.03(b), Section 
5.13(b), Section 5.16, and Section 5.10(b), to be deposited into the Second Lien Obligations 
Interest Account. 

(b) On the Business Day prior to each date when the interest portion of debt 
service on any Second Lien Obligations shall be due and payable, monies on deposit in the Second 
Lien Obligations Interest Account shall be transferred pro rata to the trustee for the interest due on 
such Second Lien Obligations in accordance with this Indenture. 

Section 5.21 Second Lien Obligations Principal Account. 

(a) On each Monthly Funding Date, the Trustee shall, in accordance with 
Clause Ninth of Section 5.03(b), cause amounts in the Toll Revenue Fund, to the extent available 
after application of funds for the purposes specified in Clauses First through Eighth of Section 
5.03(b), and before making any transfers to the Second Lien Obligations Fund from the 
Unrestricted Account in the General Fund, the Revenue Stabilization Fund, the Restricted Account 
in the General Reserve Fund, the Additional Toll Roads System Cost Payment Fund, or the Second 
Lien Obligations Reserve Fund in accordance with Clause Ninth of Section 5.03(b), Section 
5.13(b), Section 5.16, and Section 5.10(b), to be deposited into the Second Lien Obligations 
Principal Account. 

(b) On the Business Day prior to the date when the principal portion of debt 
service (including any mandatory sinking fund redemption payments) on any Second Lien 
Obligations shall be due and payable, monies on deposit in the Second Lien Obligations Principal 
Account shall be transferred pro rata to the trustee for the principal portion of such Second Lien 
Obligations in accordance with this Indenture. 

Section 5.22 Subordinate Obligations Interest Account. 

(a) On each Monthly Funding Date, the Trustee shall, in accordance with 
Clause Twelfth of Section 5.03(b), cause amounts in the Toll Revenue Fund, to the extent available 
after application of funds for the purposes specified in Clauses First through Eleventh of Section 
5.03(b), and before making any transfers to the Subordinate Obligations Fund from the 
Unrestricted Account in the General Fund, the Revenue Stabilization Fund, the Restricted Account 
in the General Reserve Fund, the Additional Toll Roads System Cost Payment Fund, or the 
Subordinate Obligations Reserve Fund in accordance with Clause Twelfth of Section 5.03(b), 
Section 5.13(b), Section 5.16, and Section 5.11(b), in such order of priority, to be deposited into 
the Subordinate Obligations Interest Account.  

(b) On the Business Day prior to the date when the interest portion of debt 
service on any Subordinate Obligations shall be due and payable, monies on deposit in the 
Subordinate Obligations Interest Account shall be transferred to the trustee for or Holder of such 
Subordinate Obligations in accordance this Indenture.  

Section 5.23 Subordinate Obligations Principal Account. 

(a) On each Monthly Funding Date, the Trustee shall, in accordance with 
Clause Thirteenth of Section 5.03(b), cause amounts in the Toll Revenue Fund, to the extent 
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available after application of funds for the purposes specified in Clauses First through Twelfth of 
Section 5.03(b), and before making any transfers to the Subordinate Obligations Fund from the  
Unrestricted Account in the General Fund, the Revenue Stabilization Fund, the Restricted Account 
in the General Reserve Fund, the Additional Toll Roads System Cost Payment Fund, or the 
Subordinate Obligations Reserve Fund in accordance with Clause Thirteenth of Section 5.03(b), 
Section 5.13(b), Section 5.16, and Section 5.11(b), in such order of priority, to be deposited into 
the Subordinate Obligations Principal Account. 

(b) On the Business Day prior to the date when the interest portion of debt 
service on any Subordinate Obligations shall be due and payable, monies on deposit in the 
Subordinate Obligations Principal Account shall be transferred to the trustee for or Holder of such 
Subordinate Obligations in accordance this Indenture. 

Section 5.24 Establishment and Application of the Redemption Fund.  The Trustee 
shall establish, maintain and hold in trust a special Fund designated as the “Redemption Fund.” 
All moneys deposited by the Commission with the Trustee for the purpose of redeeming 
Obligations of any Series (other than pursuant to a mandatory sinking fund redemption) shall, 
unless otherwise provided in the Supplemental Indenture establishing the terms and conditions 
for such Series Obligations, be deposited in the Redemption Fund.  All amounts deposited in the 
Redemption Fund shall be used and withdrawn by the Trustee solely for the purpose of redeeming 
Obligations of such Series and maturity as shall be specified by the Commission in a Written 
Request of the Commission delivered to the Trustee, in the manner, at the times and upon the 
terms and conditions specified in the Supplemental Indenture pursuant to which such Series of 
Obligations was issued.  Such Written Request of the Commission may specify that amounts on 
deposit in the Redemption Fund that remain unclaimed for a specified period of time shall be paid 
to the Commission, and the Trustee shall pay such unclaimed amounts to the Commission in 
accordance with the Written Request of the Commission. 

Section 5.25 Records.  The Trustee shall cause to be kept and maintained records 
pertaining to each Fund and Account held by it and all disbursements therefrom and shall deliver 
monthly to the Commission and, for so long as the TIFIA Loan remains Outstanding, to the TIFIA 
Lender statements of activity with respect to such Funds and Accounts, provided that the Trustee 
shall not be obligated to report as to any Fund or Account that (a) has a balance of zero, and (b) 
has not had any activity since the last reporting date. 

In addition, the Commission shall cause to be kept and maintained records pertaining to 
each Fund and Account held by it and all disbursements therefrom and shall deliver monthly to 
the Trustee and, for so long as any Obligations in the form of or securing payment of the TIFIA 
Loan remain Outstanding, to the TIFIA Lender statements of activity with respect to such Funds 
and Accounts, provided that the Commission shall not be obligated to report as to any Fund or 
Account that (a) has a balance of zero, and (b) has not had any activity since the last reporting date. 

Section 5.26 Investment by Trustee.  Unless otherwise provided in a Supplemental 
Indenture and while Obligations in the form of or securing a TIFIA Loan are Outstanding, subject 
to the conditions in the TIFIA Loan Agreement, moneys held by the Trustee in the Funds and 
Accounts created hereunder shall be invested and reinvested in Permitted Investments in 
accordance with the written instructions of an Authorized Representative. 
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Unless otherwise specified in the Supplemental Indenture with respect to a Fund or 
Account created pursuant to such Supplemental Indenture, all Permitted Investments shall be held 
by or under the control of the Trustee and shall be deemed at all times to be a part of the Fund or 
Account that was used to purchase the Permitted Investment.  Unless otherwise provided by a 
Written Request of the Commission or in a Supplemental Indenture with respect to a Fund or 
Account created pursuant thereto, all interest, profits and other income received from the 
investment of moneys in any Fund or Account held by the Trustee, other than the Rebate Fund and 
the Accounts in the Project Fund, shall be transferred to the Toll Revenue Fund when received.  
All interest, profits and other income received from the investment of moneys in the Rebate Fund 
shall be deposited in the Rebate Fund.  All interest, profits and other income received from the 
investment of monies in the Operation and Maintenance Fund shall be deposited in the Operation 
and Maintenance Fund.  Unless otherwise provided in a Supplemental Indenture establishing an 
Account within the Project Fund, all interest, profits and other income received from the 
investment of moneys in an Account within the Project Fund shall be deposited in such Account.  
Notwithstanding anything to the contrary contained in this paragraph, an amount of interest 
received with respect to any Permitted Investment equal to the amount of accrued interest, if any, 
paid as part of the purchase price of such Permitted Investment shall be credited to the Fund or 
Account from which such accrued interest was paid. 

The Trustee is authorized and directed to cause to be sold or redeemed and reduced to cash 
a sufficient amount of Permitted Investments whenever the cash balance in any Fund or Account 
is or will be insufficient to make any required disbursement.  The Trustee shall not be responsible 
for any depreciation in the value of any Permitted Investments or for any loss resulting from such 
sale or redemption.  Absent a Written Request of the Commission instructing the Trustee how to 
invest the cash balance in a Fund or Account held by the Trustee hereunder, the Trustee shall hold 
such cash balances uninvested pending its receipt of such a Written Request of the Commission. 

All Permitted Investments credited to the Senior Lien Obligations Reserve Fund, the 
Second Lien Obligations Reserve Fund or the Subordinate Obligations Reserve Fund shall be 
valued by the Trustee as of each Calculation Date.  All Permitted Investments credited to the Senior 
Lien Obligations Reserve Fund, the Second Lien Obligations Reserve Fund or the Subordinate 
Obligations Reserve Fund shall be valued at their fair market value determined to the extent 
practical by reference to the closing bid price thereof published in The Wall Street Journal or any 
other financial publication or generally recognized pricing information service selected by the 
Trustee in its discretion.  The Trustee may use and rely conclusively and without liability upon 
any generally recognized pricing information service (including brokers and dealers in securities) 
available to it. 

The Trustee or its affiliates may act as sponsor, advisor, principal or agent in the acquisition 
or disposition of any investment with the prior written approval of an Authorized Representative.  
The Trustee may commingle any of the moneys held by it pursuant to this Indenture (except for 
amounts on deposit in the Rebate Fund and any Fund or Account established to hold the proceeds 
of a drawing on any Credit Support Instrument) for investment purposes only; provided, however, 
that the Trustee shall account separately for the moneys belonging to each Fund or Account 
established pursuant to this Indenture and held by it.  The Commission shall not commingle the 
moneys held by it in the Operation and Maintenance Fund with any other funds held by the 
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Commission.  The Trustee may rely on the investment directions of the Commission as to both the 
suitability and legality of the directed investments. 

Section 5.27 Subsidy Payments.  The Commission irrevocably directs that all Subsidy 
Payments with respect to Senior Lien Bonds be made directly to the Trustee for deposit in the 
Senior Lien Obligations Interest Account pursuant to this Indenture.  The Commission irrevocably 
directs that all Subsidy Payments with respect to Second Lien Obligations be made directly to the 
Trustee for deposit in the Second Lien Obligations Interest Account pursuant to this Indenture.  
The Commission irrevocably directs that all Subsidy Payments with respect to Subordinate 
Obligations be made directly to the Trustee for deposit in the Subordinate Obligations Fund 
pursuant to this Indenture.  Any such Subsidy Payments received by the Commission shall be 
promptly remitted to the Trustee.  The Trustee shall deposit all such Subsidy Payments to the 
applicable Account upon receipt thereof. 

Section 5.28 Withdrawal and Application of Funds; Priority of Transfers from 
Funds and Accounts. 

(a) Except as provided in Sections [5.05, 5.07, 5.08, 5.09, 5.10, 5.11, 5.12, 5.13, 
5.14, 5.15, 5.16, 5.18 and 5.19], each withdrawal or transfer of funds from the Funds and Accounts 
by the Trustee on behalf of the Commission in accordance herewith shall be made pursuant to an 
executed Funds Transfer Certificate, which certificate shall be provided and prepared by the 
Commission in accordance with the terms hereof and shall contain a certification by the 
Commission that such withdrawal or transfer complies with the requirements of this Indenture. 

(b) The Funds Transfer Certificate relating to each applicable Fund or Account 
shall be delivered to the Trustee (with a copy to the trustee for or Holder of any Second Lien 
Obligations or Subordinate Obligations) no later than two (2) Business Days prior to each date on 
which funds are proposed to be withdrawn from the applicable Fund or Account or transferred 
from a Fund or Account to another Fund or Account in accordance with this Indenture.  The Trustee 
shall comply with any such Funds Transfer Certificate; provided, that if the trustee for or Holder 
of Second Lien Obligations or Subordinate Obligations provides written notice to the Trustee, the 
Commission and the other Secured Creditors that any payment, withdrawal or transfer of funds is 
not in compliance with this Indenture or the other Financing Documents and specifies such non-
compliance in such notice, the Commission shall not be entitled to cause such proposed withdrawal 
until such time as it has submitted a revised Funds Transfer Certificate which complies with the 
terms hereof or thereof. 

(c) The Commission shall have the right to withdraw or cause to be transferred 
funds from the Operation and Maintenance Fund and the Major Maintenance and Renewal Fund 
solely for the purpose of payment of Operation and Maintenance Expenses or Major Maintenance 
and Renewal Fund Permitted Expenditures, respectively, at any time without any approval or 
consent of the Trustee or any other person, but subject to any transfers required to be made on any 
such date from the Major Maintenance and Renewal Fund required hereunder that may be of a 
higher priority, as described in Section 5.03(b). 
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(d) Each Funds Transfer Certificate requesting a disbursement from an Account 
within the Project Fund shall contain the following certifications by the Commission or, as to 
paragraph (5), the Commission and the Consulting Engineer: 

(1) the names of the persons, firms or corporations to whom each such 
payment is due, including the Commission in the case of reimbursements or the Trustee in 
the case of payments of capitalized interest; 

(2) the respective amounts to be paid or reimbursed to such entities; 

(3) the purpose or Project Cost by general classification for which each 
such Obligation to be paid or reimbursed was incurred; 

(4) that obligations in the stated amounts have been incurred by the 
Commission and presently are due and payable (except with respect to requisitions for 
capitalized interest, in which case amounts requisitioned, together with expected earnings 
from investment thereof, do not exceed amounts properly capitalizable as interest related 
to projects prior to their completion), or properly are reimbursable to the Commission, and 
that each item thereof is a Project Cost, is a proper charge against the applicable Account 
in the Project Fund, and has not been paid or reimbursed previously; 

(5) after giving effect to the requisition, sufficient funds are and will be 
available to the Commission to achieve Substantial Completion of the applicable Project; 
provided that this certification need not be provided with respect to requisitions made after 
the applicable Substantial Completion Date; 

(6) that there has not been filed with or served on the Commission any 
notice of lien, right of lien, or attachment upon or claim affecting the right of any person, 
firm or corporation named in such requisition to receive payment of any amounts which 
has not been released or will not be released simultaneously with the payment of such 
Obligation; and 

(7) that, as of the date of such Funds Transfer Certificate, no event or 
condition exists that constitutes, or that with the notice or lapse of time or both, would 
constitute, an Event of Default under this Indenture. 

Section 5.29 Effect of Bankruptcy Related Event on TIFIA Loan.  Notwithstanding 
any other provision to the contrary herein, upon the occurrence of any Bankruptcy Related Event, 
Second Lien Obligations in the form of or securing payment of the TIFIA Loan shall, 
automatically and without action on the part of the TIFIA Lender or any other person, immediately 
become Parity Obligations, and be of equal rank and on a parity with other Senior Lien 
Obligations, and the TIFIA Lender shall become and be entitled to all rights of an owner of Senior 
Lien Obligations hereunder (including, without limitation, the right of payment pro rata with other 
Senior Lien Obligations hereunder). 

Upon the occurrence of a Bankruptcy Related Event of which the Trustee shall be notified 
in writing, any Account within the Second Lien Obligations Reserve Fund that secures payment 
of the principal and interest on a Second Lien Obligation in the form of or securing payment of a 



 

-75- 

 

TIFIA Loan, will become an Account within the Senior Lien Obligations Reserve Fund, will be 
funded on a parity with any other Accounts within the Senior Lien Obligations Reserve Fund and 
will be available only to pay principal and interest on the Parity Obligation in the form of or 
securing payment of such TIFIA Loan.  The Parity Obligation in the form of or securing payment 
of a TIFIA Loan will not be secured by any other Account within the Senior Lien Obligations 
Reserve Fund. 

The provisions contained in this Section 5.29 and in Sections 1.01, 2.10, 2.11, 5.09(e) and 
5.10(e) of this Indenture with respect to the TIFIA Lender’s right to have the Second Lien 
Obligations in the form of or securing payment of the TIFIA Loan become and be secured as Parity 
Obligations upon the occurrence of a Bankruptcy Related Event shall be of no force or effect 
following the sale of the TIFIA Loan to a non-governmental commercial entity, but only with 
respect to that portion of the TIFIA Loan so sold.  However, should an assignment or sale be made 
to a federal government agency or instrumentality, the federal government shall retain the right to 
have the Second Lien Obligations in the form of or securing payment of the TIFIA Loan become 
and be secured as Parity Obligations upon the occurrence of any Bankruptcy Related Event. 

 
 

ARTICLE VI 
COVENANTS OF THE COMMISSION 

Section 6.01 Punctual Payment and Performance.  The Commission will pay when 
due and payable the principal of and the interest on (and redemption premiums, if any, to become 
due on) its Obligations hereunder in strict conformity with the terms of the HRTAC Act, this 
Indenture and such Obligations, and will faithfully observe and perform all of the agreements and 
covenants contained in this Indenture and such Obligations. 

Section 6.02 Against Encumbrances.  The Commission will not create or cause or 
permit to be created any pledge, lien, charge or encumbrance having priority over the lien of the 
Senior Lien Obligations upon any part of the Trust Estate, provided that Operation and 
Maintenance Expenses are payable from Revenue prior to debt service in the order of priority 
established pursuant to Section 5.03(b) and Section 7.02.  The Commission will not create or 
cause or permit to be created any pledge, lien, charge or encumbrance having parity with the lien 
of the Senior Lien Obligations upon any part of the Trust Estate except the lien of Senior Lien 
Obligations and Parity Obligations.  The Commission will not create or cause or permit to be 
created any pledge, lien, charge or encumbrance having priority over the lien of the Second Lien 
Obligations upon any part of the Trust Estate except Senior Lien Obligations and Parity 
Obligations.  The Commission will not create or cause or permit to be created any pledge, lien, 
charge or encumbrance having priority over the lien of the Subordinate Obligations upon any part 
of the Trust Estate, except Senior Lien Obligations, Parity Obligations and Second Lien 
Obligations.  The Commission will not create or permit to be created or issue any Obligations 
secured by the Trust Estate except in accordance with the terms of this Indenture. 

Section 6.03 Toll and Revenue Covenants. 

(a) The Commission covenants that it shall at all times, beginning in the month 
following the Substantial Completion Date for any portion, phase or segment of the Toll Roads 



 

-76- 

 

System, establish, impose, maintain and collect tolls in connection with the Toll Roads System as 
shall be sufficient, collectively, to produce Net Revenue in each Calculation Period commencing 
after the Substantial Completion Date equal to or in excess of the ratios set forth in each of (1) and 
(2) below: 

(1) one hundred thirty-five percent (135%) of the Annual Debt Service 
in such Calculation Period on all Outstanding Senior Lien Obligations, with debt service 
on Senior Lien Obligations in the form of a TIFIA Loan calculated on the basis of TIFIA 
Debt if the TIFIA Loan is outstanding; and 

(2) one hundred percent (100%) of the Annual Debt Service in such 
Calculation Period on all Outstanding Senior Lien Obligations, Second Lien Obligations 
and Subordinate Obligations, with debt service on Senior Lien Obligations in the form of 
a TIFIA Loan calculated on the basis of TIFIA Debt Service if the TIFIA Loan is 
outstanding, plus the amounts required to be deposited into the Senior Lien Obligations 
Reserve Fund, the Second Lien Obligations Reserve Fund, the Subordinate Obligations 
Reserve Fund, and the Major Maintenance and Renewal Fund; provided, however, that 
amounts funded or to be funded by HRTF Transfers shall not be included in this 
requirement. 

In making the calculations in (1) and (2) above, the Commission may take into 
consideration as a credit against Annual Debt Service (i) any amount on deposit in the 
Revenue Stabilization Fund or the Unrestricted Account of the General Fund at the time of 
calculation, and (ii) any amounts received, or reasonably expected to be received, in the 
Fiscal Year from or as a result of any additional security irrevocably granted or pledged to 
Bondholders by the Commission with respect to the Obligations in accordance with Section 
9.01(b) of this Indenture; provided, that if such grant or pledge is not for the benefit of all 
Obligations, the amounts expected to be received may only be taken into account when 
making the calculation with respect to the Obligations receiving the benefit of such grant 
or pledge. 

(b) Beginning with the first Calculation Date in the first full Fiscal Year 
following the Substantial Completion Date for the Express Lanes Initial Project, the Commission 
covenants: (i) to compute Net Revenue for the Calculation Period ending on such Calculation Date 
and each Calculation Period thereafter and the ratios described in Section 6.03(a)(1) and (2) (each, 
a “Coverage Ratio”) not later than 60 days after such Calculation Date and each Calculation Date 
thereafter (such date of computation being hereinafter referred to as a “Coverage Calculation 
Date”); (ii) to furnish promptly to the Trustee and, while the TIFIA Loan is outstanding, the TIFIA 
Lender a Certificate of the Commission setting forth the results of such computations; and (iii) if 
any Coverage Ratio is less than the applicable requirement of Section 6.03(a), to take such action 
as promptly as practicable after the Coverage Calculation Date (including, without limitation, 
increasing Toll Revenues through toll increases) as the Commission projects is necessary to cause 
each projected Coverage Ratio for each Calculation Period thereafter to equal or exceed the 
requirement of Section 6.03(a) for each such Calculation Period. 

Within 60 days after the end of each Calculation Period ending after the Substantial 
Completion Date for the Express Lanes Initial Project, the Commission will file with the Trustee 
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and, while the TIFIA Loan is outstanding, the TIFIA Lender a report setting forth the Net Revenue 
for such Calculation Period.  The failure of toll rates to yield an amount sufficient to achieve each 
Coverage Ratio shall not be deemed to constitute an Event of Default so long as the Commission 
complies with the requirements set forth below in this Section 6.03(b).  If any such report indicates 
that the Net Revenue for such Calculation Period was less than the amount required pursuant to 
Section 6.03(a), then as soon as practicable after delivering such report to the Trustee and the 
TIFIA Lender the Commission may, and within 30 days of a written request from the TIFIA 
Lender, shall, employ a Traffic Consultant to review and analyze the operations of the Toll Roads 
System.  As soon as practicable (but not later than 180 days after engagement of the Traffic 
Consultant or, so long as the TIFIA Loan is outstanding, such other time period requirement 
specified in the TIFIA Loan Agreement), the Traffic Consultant shall submit a written report which 
shall include the HRTAC actions that the Traffic Consultant may recommend should be taken by 
the Commission with respect to (i) revising the toll rates, (ii) altering its methods of operation, or 
(iii) taking other action projected, to the extent necessary, to produce the amount so required to 
comply in each year with each Coverage Ratio (or, if less, the maximum amount deemed feasible 
by the Traffic Consultant and that the Traffic Consultant estimates will not adversely affect the 
amount of Net Revenue).  Promptly upon its receipt of such written report, after giving due 
consideration thereto and, so long as the TIFIA Loan is outstanding, within the time period 
specified in the TIFIA Loan Agreement, the Commission will revise the toll rates, as permitted by 
law, alter its methods of operation, or take such other action as it deems appropriate.  Such 
revisions, alterations, or actions need not comply with the recommendations of the Traffic 
Consultant so long as Net Revenue projected by the Traffic Consultant, or by the Commission if 
it chooses to act without a Traffic Consultant, to be produced by the revisions, alterations or actions 
then taken by the Commission are at least equal to the amount required hereinabove.  The Trustee 
shall have no responsibility to review any written report received pursuant to this Section 6.03(b). 

(c) The Commission further covenants that such toll rates for traffic using the 
Toll Roads System will be established and maintained in a reasonable way to cover such traffic 
(other than vehicles which are otherwise exempt from payment of tolls under State or federal law; 
and any vehicles during a public emergency declared by the Commonwealth in the Hampton Roads 
region) consistent with the requirements of the MTA, including but not limited to the tolling 
policies adopted by the Commission in accordance with the MTA, but with such classifications as 
the Commission may deem appropriate; provided, that for so long as the TIFIA Loan Agreement 
remains in effect, the Commission will comply with any additional requirements with respect to 
toll policy set forth in the TIFIA Loan Agreement. 

(d) Notwithstanding any provision to the contrary, nothing in this Section 6.03 
shall be deemed to require the Commission to collect tolls and other fees with respect to which the 
Commission has determined, based upon a report from a Traffic Consultant, that the costs of 
collection would exceed the amount of tolls and other fees expected to be collected. 

Section 6.04 Annual Operating Budget.  The Commission covenants that, for each 
Fiscal Year, it will take such actions as may be required of it to prepare and will adopt an annual 
operating budget with respect to the Toll Roads System in accordance with applicable law, 
including the HRTAC Act, and as may be required under the Master Tolling Agreement.  The 
Commission further covenants that it will provide to the Trustee (A) no later than thirty (30) days 
prior to the commencement of each Fiscal Year, an operating plan and a preliminary budget setting 



 

-78- 

 

forth the sources and amounts of funds to be deposited to each required Fund or Account, and (B) 
not later than the first day of each Fiscal Year, a copy of the Commission’s final budget (such 
copy of the final budget being referred to herein as the “Annual Operating Budget”).  The Trustee 
shall have no responsibility to review such preliminary budget or Annual Operating Budget and 
shall only retain such documents as a repository for the Holders of the Obligations. 

Section 6.05 Operation and Maintenance of the Toll Roads System.  The Commission 
represents and warrants that it has taken, and, so long as any Obligations are Outstanding, 
covenants and agrees that it will take, all lawful steps within its control as may be necessary to 
ensure that it will continue to have lawful right and lawful power to operate the Toll Roads System 
as a revenue-producing facility and maintain the toll collection facilities and equipment with 
respect to the Toll Roads System or any segment, phase or portion thereof, so that it remains in 
operating condition, and that it will impose and collect tolls on the Toll Roads System consistent 
with its obligations under the HRTAC Act and the Master Tolling Agreement.  The Commission 
covenants and agrees to at all times operate, or cause to be operated, the Toll Roads System in 
accordance with the requirements of the HRTAC Act and the Master Tolling Agreement, including 
under contract with a Toll Operator pursuant to the provisions of the Master Tolling Agreement 
and the various agreements referred to therein.  The Commission further covenants and agrees 
that it will pay all Operation and Maintenance Expenses and keep or cause to be kept the Toll 
Roads System in good repair in accordance with the Master Tolling Agreement, including but not 
limited to the Tolling Operations and Maintenance Standards (as defined in the MTA).   

Section 6.06 Retention of Assets.  Subject to the provisions of the HRTAC Act and the 
Master Tolling Agreement, the Commission covenants not to sell, lease or otherwise dispose of 
assets necessary to operate the Toll Roads System in the manner and at the levels of activity 
required to enable it to perform its covenants contained herein, including, without limitation, the 
covenants contained in Section 6.03 and Section 6.05. 

Section 6.07 Insurance.  The Commission covenants to carry at all times insurance or 
cause insurance to be carried (including by the general contractor or contractors for any Toll 
System Network Project, its subcontractors and the Toll Operator) with responsible insurance 
and/or reinsurance companies authorized and qualified to do business in (or with companies duly 
authorized and qualified to do business in) the Commonwealth and to assume the risks thereof 
consistent with insurance requirements of all agreements entered into by the Commission in 
connection with the design, construction, operation and maintenance of each Project until the 
Substantial Completion Date therefor, and after the Substantial Completion of the Toll System 
Network Project, of the Toll Roads System. 

Nothing contained herein shall be deemed or construed to prevent the Commission from 
maintaining policies of insurance with respect to the Toll Roads System in which parties other than 
the Commission are named as dual obligee beneficiaries, provided that such other parties shall be 
limited to VDOT, the Trustee, the TIFIA Lender, and persons supplying toll collection and revenue 
management system services, equipment or facilities.  Upon request of the Trustee, the 
Commission shall provide the Trustee with an officer’s certificate stating that it is in compliance 
with this Section 6.07. 
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Section 6.08 Payment of Claims.  The Commission will pay and discharge any and all 
lawful claims that, if unpaid, might become a charge or lien upon the Trust Estate or any part 
thereof, prior to or on a parity with the charge and lien upon the Revenue securing the Obligations 
Outstanding hereunder. 

Section 6.09 Master Tolling Agreement.  The Commission hereby covenants and agrees 
that it has all lawful right and power to enter into the Master Tolling Agreement and that it shall 
perform all of its material obligations and exercise all of the powers granted to it thereunder 
(including but not limited to the Commission’s powers to enforce performance by each 
counterparty to the Master Tolling Agreement of such counterparty’s obligations thereunder) as 
the Commission may, in its reasonable judgment, determine are necessary to complete or cause 
the Substantial Completion and final completion of the portions, phases or segments of the Toll 
System Network Project in accordance with the Construction Plan and any applicable Standard 
Project Agreement (as referenced in the Master Tolling Agreement) for such portion, phase or 
segment, to allow the Toll System Network Project to be opened to vehicular traffic, and to 
commence and continue collection of tolls established pursuant to Section 6.03 of this Indenture. 

Section 6.10 Reserved. 

 

Section 6.11 Construction and Maintenance From Other Sources Permitted.  
Notwithstanding any provision to the contrary in this Indenture, the Commission may, in 
accordance with the HRTAC Act and other applicable laws, construct, reconstruct, rehabilitate, 
improve, acquire, lease, operate, or maintain, or any combination of these, both tolled and non-
tolled facilities, structures, onramps, connector roads, bridges, tunnels and roadways that are on, 
necessary for, or related to the construction or operation of the Toll Roads System using any funds 
legally available therefor, including, without limitation and as applicable, HRTF Funds and 
federal, State and local grants, loans and matching funds. 

Section 6.12 Tax Covenants. 

(a) The Commission shall not use or permit the use of any proceeds of the 
Obligations or any funds of the Commission, directly or indirectly, to acquire any securities or 
obligations that would cause the interest on Obligations intended by the Commission to be exempt 
from federal income taxation to become subject to federal income taxation, and shall not take or 
permit to be taken any other action or actions that would cause any such Obligations to be an 
“arbitrage bond” within the meaning of Section 148 of the Code or “federally guaranteed” within 
the meaning of Section 149(b) of the Code and any such applicable regulations promulgated from 
time to time thereunder.  The Commission shall observe and not violate the requirements of Section 
148 of the Code and any such applicable regulations.  The Commission shall comply with all 
requirements of Sections 148 and 149(b) of the Code to the extent applicable to Obligations.  In 
the event that at any time the Commission is of the opinion that for purposes of this Section 6.12(a) 
it is necessary to restrict or to limit the yield on the investment of any moneys held by the Trustee 
under this Indenture, the Commission shall so instruct the Trustee under this Indenture in writing, 
and the Trustee shall take such action as may be reasonably necessary in accordance with such 
instructions. 
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(b) The Commission covenants to comply with the provisions and procedures 
of each Tax Certificate. 

(c) The Commission shall not, and shall not cause the Trustee to, use or permit 
the use of any proceeds of the Obligations or any funds of the Commission (so long as such 
proceeds or other funds are under its control), directly or indirectly, in any manner, and shall not 
take or omit to take any action that would cause any of the Obligations to be treated as an obligation 
not described in Section 103(a) of the Code if such Obligations were, when originally issued, 
intended by the Commission to be obligations described in Section 103(a) of the Code. 

(d) Notwithstanding any provisions of this Section 6.12 or any Tax Certificate, 
if the Commission shall provide to the Trustee an Opinion of Bond Counsel to the effect that any 
specified action required under this Section 6.12 is no longer required or that some further or 
different action is required to maintain the exclusion from gross income for federal income tax 
purposes of interest on any Obligations, the Trustee and the Commission may conclusively rely on 
such opinion in complying with the requirements of this Section, and, notwithstanding any other 
provision of this Indenture or any Tax Certificate, the covenants hereunder shall be deemed to be 
modified to that extent. 

(e) The Trustee shall follow the directions of the Commission given pursuant 
to the Tax Certificate, and shall have no liability or responsibility to enforce compliance by the 
Commission with the terms of the Tax Certificate. 

Section 6.13 Accounting Records; Financial Statements and Other Reports. 

(a) The Commission shall keep appropriate accounting records in accordance 
with generally accepted accounting principles.  Such accounting records shall at all times during 
business hours be subject to the inspection of the Trustee or of any Holder (or its representative 
authorized in writing). 

(b)  The Commission shall prepare and file with the Trustee annually within 
180 days after the close of each Fiscal Year financial statements of the Commission for such Fiscal 
Year, together with an audit report thereon prepared by an Independent Certified Public 
Accountant. 

Section 6.14 Protection of Trust Estate and Rights of Holders.  The Commission shall 
preserve and protect the Trust Estate and the security of the Obligations issued hereunder and the 
rights of the Holders of such Obligations and will warrant and defend their rights against all claims 
and demands of all persons.  From and after the sale and delivery of any Senior Lien Obligations, 
Second Lien Obligations or Subordinate Obligations by the Commission, such Obligations shall 
be incontestable by the Commission. 

Section 6.15 Payment of Governmental Charges and Compliance with 
Governmental Regulations.  The Commission shall pay and discharge all taxes or payments in 
lieu of taxes, assessments and other governmental charges or liens that may be levied, assessed 
or charged upon the Revenue, or any part thereof, promptly as and when the same shall become 
due and payable, except that the Commission shall not be required to pay any such governmental 
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charges so long as the application or validity thereof shall be contested in good faith and the 
Commission shall have set aside reserves to cover such payments. 

Section 6.16 Maintenance of Powers.  The Commission covenants that it will at all 
times use its best efforts to maintain the powers, rights, functions, duties and obligations now 
delegated to it pursuant to the HRTAC Act and all other laws and the Master Tolling Agreement 
and will not at any time voluntarily do, suffer or permit any act or thing within its control the 
effect of which would be to hinder, delay or imperil either the payment of the indebtedness 
evidenced by any of the Obligations hereunder or Credit Support Instruments relating thereto or 
the performance or observance of any of the covenants herein contained. 

Section 6.17 Covenants Binding on Commission and Successors.  All covenants, 
stipulations, obligations and agreements of the Commission contained in this Indenture shall be 
deemed to be covenants, stipulations, obligations and agreements of the Commission to the full 
extent authorized or permitted by law.  If the powers or duties of the Commission shall hereafter 
be transferred by amendment of the HRTAC Act or a new act or any provision of the Constitution 
or any other law of the Commonwealth or in any other manner there shall be a successor to the 
Commission, and if such transfer shall relate to any matter or thing permitted or required to be 
done under this Indenture by the Commission then the entity that shall succeed to such powers or 
duties of the Commission shall act and be obligated in the place and stead of the Commission as 
in this Indenture provided, and all such covenants, stipulations, obligations and agreements shall 
be binding upon the successor or successors thereof from time to time and upon any officer, board, 
body or authority to whom or to which any power or duty affecting such covenants, stipulations, 
obligations and agreement shall be transferred by or in accordance with law. 

Section 6.18 Continuing Disclosure.  Upon the issuance of any Series of Obligations, 
or upon conversion of any Series of Obligations to an interest rate period, requiring an undertaking 
regarding continuing disclosure under Rule 15c2-12, the Commission hereby covenants and 
agrees that it will execute and deliver a Continuing Disclosure Agreement with respect to such 
Series of Obligations and comply with and carry out all of the provisions of such Continuing 
Disclosure Agreement applicable to it.  Notwithstanding any other provision of this Indenture, 
failure of the Commission to comply with the provisions of any Continuing Disclosure Agreement 
shall not constitute an Event of Default under this Indenture; provided, however, that the Trustee, 
at the request of any Participating Underwriter or the Owner of an Outstanding Obligation, shall 
(but only to the extent that the Trustee is indemnified to its satisfaction from any liability or 
expense, including fees and expenses of its attorneys) or any Owner or Beneficial Owner of an 
Obligation may, take such actions as may be necessary and appropriate, including seeking 
mandate or specific performance by court order to cause the Commission to comply with its 
obligations under this Section. 

Section 6.19 Further Assurances.  The Commission will adopt, deliver, execute and 
make any and all further assurances, instruments and resolutions as may be reasonably necessary 
or proper to carry out the intention or to facilitate the performance hereof and for the better 
assuring and confirming unto the Holders of the rights and benefits provided herein. 
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ARTICLE VII 
DEFAULT PROVISIONS AND REMEDIES 

Section 7.01 Events of Default.  Any one of the following, and any other event specified 
in a Supplemental Indenture as an Event of Default, shall constitute an Event of Default 
hereunder: 

(a) default in the payment of any interest on any Highest Priority Obligation 
when and as the same shall have become due and payable; 

(b) default in the payment of the principal of or premium, if any, on any Highest 
Priority Obligation when and as the same shall become due and payable, whether at the stated 
maturity or redemption date thereof or otherwise; 

(c) default by the Commission in the observance or performance of any other 
covenant, agreement or obligation of the Commission contained in this Indenture and the 
continuance thereof for a period of thirty (30) days after the earlier to occur of (i) receipt by the 
Commission from the Trustee of written notice thereof, or (ii) the Commission’s actual knowledge 
of such default; provided, however, that if such default is capable of cure but cannot reasonably be 
cured within such thirty (30) day cure period, then no Event of Default shall be deemed to have 
occurred or be continuing under this Section 7.01(c), and such thirty (30) day cure period shall be 
extended by up to one hundred fifty (150) additional days, if and so long as (A) within such thirty 
(30) day cure period the Commission shall commence actions reasonably designed to cure such 
default and shall diligently pursue such actions until such default is cured, and (B) such failure is 
cured within one hundred eighty (180) days of the date specified in either (i) or (ii) above, as 
applicable; 

(d) if the Commission files a petition in voluntary bankruptcy for the 
composition of its affairs or for its corporate reorganization under any state or federal bankruptcy 
or insolvency law, or makes an assignment for the benefit of creditors, or admits in writing to its 
insolvency or inability to pay debts as they mature, or consents in writing to the appointment of a 
trustee or receiver for itself; 

(e) if a court of competent jurisdiction shall enter an order, judgment or decree 
declaring the Commission insolvent, or adjudging it bankrupt, or appointing a trustee or receiver 
of the Commission, or approving a petition filed against the Commission seeking reorganization 
of the Commission under any applicable law or statute of the United States of America or any state 
thereof, and such order, judgment or decree shall not be vacated or set aside or stayed within sixty 
(60) days from the date of the entry thereof; 

(f) if, under the provisions of any other law for the relief or aid of debtors, any 
court of competent jurisdiction shall assume custody or control of the Commission or of the 
Revenue, and such custody or control shall not be terminated within sixty (60) days from the date 
of assumption of such custody or control; or 

(g) while the Obligation in the form of the TIFIA Loan is Outstanding, the 
TIFIA Lender notifies the Trustee of a Deemed Event of Default that remains uncured in 
accordance with the terms of the TIFIA Loan Agreement. 
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The Commission shall notify the Trustee of the occurrence of an Event of Default or a 
Bankruptcy Related Event immediately after the Commission learns of the occurrence; provided, 
that notwithstanding any failure by the Commission to deliver such notice, an Event of Default 
shall occur hereunder immediately upon the occurrence of such Event of Default.  If the Trustee 
has actual knowledge, or is notified by the Commission or a Bondholder, of the occurrence of an 
Event of Default or a Bankruptcy Related Event hereunder, the Trustee shall provide prompt 
written notice of the occurrence of such Event of Default or a Bankruptcy Related Event to the 
Commission and all Bondholders. 

Section 7.02 Application of Revenue and Other Funds After Default.  If an Event of 
Default shall occur and be continuing, the Trust Estate shall be under the control of and applied 
by the Trustee as follows and in the following order: 

(a) first, to the payment of all fees, costs and other expenses (including the 
reasonable fees, costs and expenses of counsel and actual fees, costs and expenses due and payable 
by the Commission pursuant to any indemnity required by Section 8.01(c)) owed to the Trustee, 
and then to the pro rata payment of all costs and other expenses (including the reasonable fees, 
costs and expenses of counsel) owed to the trustee or Holder of any Obligations, in each case, in 
connection with the performance of their obligations under the Financing Documents, including 
to the TIFIA Lender under the TIFIA Loan Agreement, to which they are a party and the 
consummation of the transactions contemplated thereby (in each case to the extent not previously 
satisfied); 

(b) second, to the payment of Operation and Maintenance Expenses; 

(c) third, to the pro rata payment of all accrued and unpaid interest (but not 
default interest, if any) on all Senior Lien Obligations then Outstanding, in each case in the order 
of maturity of the payments thereof; 

(d) fourth, to the pro rata payment of all unpaid principal amounts of any Senior 
Lien Obligations then due; 

(e) fifth, to the pro rata payment of all accrued and unpaid default interest then 
due, if any, with respect to any Senior Lien Obligations, and scheduled payments due under any 
related Hedging Obligations, if any, net of any scheduled amounts payable to the Commission with 
respect to scheduled Hedging Obligations under Swaps; 

(f) sixth, to the pro rata payment of all accrued and unpaid redemption or 
prepayment premium then due, if any, with respect to any Senior Lien Obligations; 

(g) seventh, to the pro rata payment of all other amounts, if any, due and payable 
under any Financing Document with respect to any Senior Lien Obligations; 

(h) eighth, to the pro rata payment of all accrued and unpaid interest (but not 
default interest, if any) on all Second Lien Obligations; 

(i) ninth, if any unpaid principal of any Second Lien Obligations has become 
due, to the pro rata payment of such unpaid principal amounts; 
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(j) tenth, to the pro rata payment of all accrued and unpaid default interest then 
due, if any, with respect to any Second Lien Obligations, and scheduled payments due under any 
related Hedging Obligations, if any, net of any scheduled amounts payable to the Commission with 
respect to scheduled Hedging Obligations under Swaps; 

(k) eleventh, to the pro rata payment of all accrued and unpaid redemption or 
prepayment premium then due, if any, with respect to any Second Lien Obligations; 

(l) twelfth, to the pro rata payment of all other amounts, if any, due and payable 
under any Financing Document with respect to any Second Lien Obligations; 

(m) thirteenth, to the pro rata payment of all accrued and unpaid interest (but 
not default interest, if any) on all Subordinate Obligations; 

(n) fourteenth, if any unpaid principal of any Subordinate Obligations has 
become due, to the pro rata payment of such unpaid principal amounts; 

(o) fifteenth, to the pro rata payment of all accrued and unpaid default interest 
then due, if any, with respect to any Subordinate Obligations, and scheduled payments due under 
any related Hedging Obligations, if any, net of any scheduled amounts payable to the Commission 
with respect to scheduled Hedging Obligations under Swaps; 

(p) sixteenth, to the pro rata payment of all accrued and unpaid redemption or 
prepayment premium then due, if any, with respect to any Subordinate Obligations; 

(q) seventeenth, to the pro rata payment of all other amounts, if any, due and 
payable under any Financing Document with respect to any Subordinate Obligations; and 

(r) eighteenth, to the payment of any Hedging Termination Obligations with 
respect to Swaps; and 

(s) nineteenth, upon the payment in full of all Secured Creditors in accordance 
with clauses (a) through (r) hereof, to pay to the Commission, or as may be directed by the 
Commission, or as a court of competent jurisdiction may direct, any Revenue or other funds then 
remaining in the Trust Estate. 

Section 7.03 No Acceleration.  There shall be no right of acceleration with respect to the 
Obligations. 

Section 7.04 Suits at Law or in Equity and Mandamus.  In case one or more Events of 
Default shall occur, then and in every such case the Trustee may, and shall at the request of the 
Holders of not less than a majority of the Bond Obligation of the Highest Priority Obligations 
then Outstanding (or such greater percentage of the Holders of Highest Priority Obligations as 
may be specified in the Supplemental Indenture) upon receiving indemnity reasonably 
satisfactory to the Trustee, potentially including indemnity provided by such Holders (subject to 
Section 8.01(c)), proceed to protect and enforce Bondholder rights by such appropriate judicial 
proceeding as shall be deemed most effectual to protect and enforce any such right, either by suit 
in equity or by action at law, whether for the specific performance of any covenant or agreement 
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contained in this Indenture, or in aid of the exercise of any power granted in this Indenture, or to 
enforce any other legal or equitable right vested in the Holders of Obligations by this Indenture 
or such Obligations or by law.  The provisions of this Indenture shall constitute a contract with 
each and every Bondholder and the responsibilities of the Commission shall be enforceable by 
the Trustee on behalf of any Bondholder by mandamus or other appropriate suit, action or 
proceeding in any court of competent jurisdiction.  Nothing herein shall be deemed to authorize 
the Trustee to authorize or consent to or accept or adopt on behalf of any Bondholder any plan of 
reorganization, arrangement, adjustment, or composition affecting the Obligations or the rights of 
any Holder thereof, or to authorize the Trustee to vote in respect of the claim of any Holder in any 
such proceeding without the approval of the Holders so affected. 

Section 7.05 Waivers.  No delay or omission to exercise any right or power accruing 
upon any Event of Default shall impair any such right or power or shall be construed to be a 
waiver of any such Event of Default or acquiescence therein and every such right and power may 
be exercised from time to time and as often as may be deemed expedient.  No waiver of any Event 
of Default hereunder shall extend to or shall affect any subsequent Event of Default or shall impair 
any rights or remedies consequent thereon. 

Section 7.06 Rights of Subordinate Lenders.  Nothing in this Article VII or elsewhere 
in this Indenture shall be construed to limit or preclude the exercise of any rights or remedies 
reserved by the trustee for the Second Lien Obligations or by the trustee for or Holder of any 
Subordinate Obligations; provided, that such rights and remedies may not interfere with, be 
adverse to or frustrate the rights and remedies of the Holders of the Senior Lien Obligations. 

 
 

ARTICLE VIII 
THE TRUSTEE 

Section 8.01 Trustee. (a) U.S. Bank National Association will serve as the 
Trustee under this Indenture.  The Trustee shall be required to perform such duties and only such 
duties as are specifically set forth in this Indenture.  The Trustee shall, during the existence of any 
Event of Default (that has not been cured), exercise such of the rights and powers vested in it by 
this Indenture, and use the same degree of care and skill in their exercise, as reasonable persons 
would exercise or use under the circumstances in the conduct of their own affairs.  The Trustee 
accepts the duties imposed upon it hereunder and agrees, particularly: (i) to hold all sums held by 
it for the payment of the principal and Purchase Price of, premium, if any, or interest on the 
Obligations in trust for the benefit of the Holders of the Obligations as provided herein until such 
sums shall be paid to such Holders of such Obligations or otherwise disposed of as herein 
provided; (ii) to authenticate and cancel Obligations as provided herein; (iii) to perform its 
obligations under this Indenture; and (iv) to keep such books and records relating to its duties as 
Trustee as shall be consistent with reasonable industry practice and to make such books and 
records available for inspection by the Commission at all reasonable times upon reasonable 
notice. 

The Commission shall cause the necessary arrangements to be made and to be thereafter 
continued whereby: (i) funds derived from the sources specified in this Indenture will be made 
available at the Principal Office of the Trustee for the timely payment of principal and Purchase 
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Price of, premium, if any, and interest on the Obligations; (ii) Obligations shall be made available 
for authentication, exchange and registration of transfer by the Trustee at the Principal Office of 
the Trustee; and (iii) the Trustee shall be furnished such records and other information, at such 
times, as shall be required to enable the Trustee to perform the duties and obligations imposed 
upon it hereunder. 

(b) No provision of this Indenture shall be construed to relieve the Trustee from 
liability for its own negligent action or its own negligent failure to act, except that, at all times 
regardless of whether or not any Event of Default shall exist: (i) the duties and obligations of the 
Trustee shall be determined solely by the express provisions of this Indenture, and the Trustee shall 
not be liable except for the performance of such duties and obligations as are specifically set forth 
in this Indenture, and no implied covenants or obligations shall be read into this Indenture against 
the Trustee; (ii) in the absence of bad faith on the part of the Trustee, the Trustee may conclusively 
rely, as to the truth of the statements and the correctness of the opinions expressed therein, upon 
any certificate, notice, order, requisition, request, consent or opinion furnished to the Trustee 
conforming to the requirements of this Indenture; but in the case of any such certificate, notice, 
order, requisition, request, consent or opinion which by any provision hereof is specifically 
required to be furnished to the Trustee, the Trustee shall be under a duty to examine the same to 
determine whether or not it, on its face, conforms to the requirements of this Indenture; (iii) the 
Trustee shall not be liable for any error of judgment made in good faith unless it shall be proved 
that the Trustee was negligent in ascertaining the pertinent facts; and (iv) the Trustee shall not be 
liable with respect to any action taken or omitted to be taken by it in good faith in accordance with 
the direction of the Holders of not less than a majority, or such larger or smaller percentage as may 
be required hereunder, in Bond Obligations of the Highest Priority Obligations at the time 
Outstanding relating to the time, method and place of conducting any proceeding for any remedy 
available to the Trustee or exercising any trust or power conferred upon the Trustee under this 
Indenture.  The permissive right of the Trustee to do things enumerated in this Indenture as a right 
shall not be construed as a duty and the Trustee shall not be answerable for other than its negligence 
or willful misconduct. 

(c) None of the provisions contained in this Indenture shall require the Trustee 
to expend or risk its own funds or otherwise incur individual financial liability in the performance 
of any of its duties or in the exercise of any of its rights or powers.  The Trustee shall not be 
required to give any bond or surety in respect of the execution of the such trusts and powers or 
otherwise in respect of the premises.  Before taking any action under this Indenture relating to an 
Event of Default or taking any other action (other than making payments of principal and interest 
in accordance with the provisions of this Indenture) hereunder, the Trustee may require that 
indemnity reasonably satisfactory to it be furnished for the reimbursement of all expenses to which 
it may be put and to protect it against all liability.   

(d) No delivery of Obligations to the Trustee or purchase of Obligations by the 
Trustee shall constitute a redemption of Obligations or any extinguishment of the debt represented 
thereby, unless such Obligations are surrendered by the Commission to the Trustee for cancellation 
pursuant to this Indenture. 

(e) The Trustee shall not be accountable for the use or application by the 
Commission of the proceeds of the Obligations or for the use or application of any money paid 
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over to the Commission by the Trustee in accordance with the provisions of this Indenture.  The 
Trustee shall have no responsibility or liability with respect to any information, statements or 
recitals in any offering memorandum or other disclosure material prepared or distributed with 
respect to the issuance of the Obligations other than information provided by the Trustee for use 
therein, if any. 

(f) Whenever in the administration of this Indenture the Trustee shall deem it 
necessary or desirable that a matter be provided or established prior to taking or suffering any 
action to be taken hereunder, such matter (unless other evidence in respect thereof be herein 
specifically prescribed) may, in the absence of negligence or willful misconduct on the part of the 
Trustee, be deemed to be conclusively proved and established by a Certificate of the Commission 
and delivered to the Trustee and such certificate, in the absence of negligence or willful misconduct 
on the part of the Trustee, shall be full authority to the Trustee for any action taken, suffered or 
omitted by it under the provisions of this Indenture upon the faith thereof; provided that, 
notwithstanding the foregoing, until the TIFIA Loan is prepaid in full, no interpretation of the 
TIFIA Loan Agreement shall be deemed conclusively provided without the consent of the TIFIA 
Lender. 

(g) The Trustee may elect to accept and act upon instructions or directions 
pursuant to this Indenture sent by facsimile or Electronic means, provided that the Trustee shall 
have received an incumbency certificate listing persons designated to give such instructions or 
directions and containing specimen signatures of such designated persons, which such incumbency 
certificate shall be amended and replaced whenever a person is to be added or deleted from the 
listing.  If the Commission elects to give the Trustee facsimile or Electronic instructions and the 
Trustee in its discretion elects to act upon such instructions, the Trustee’s understanding of such 
instructions shall be deemed controlling in the absence of its negligence or willful misconduct.  
The Trustee shall not be liable for any losses, costs or expenses arising directly or indirectly from 
the Trustee’s reliance upon and compliance with such instructions notwithstanding such 
instructions conflict or are inconsistent with a subsequent written instruction.  In the absence of 
negligence or willful misconduct by the Trustee, the Commission agrees to assume all risks arising 
out of the use of such facsimile or Electronic methods to submit instructions and directions to the 
Trustee, including without limitation the risk of the Trustee acting on unauthorized instructions, 
and the risk of interception and misuse by third parties. 

Section 8.02 Compensation.  The Commission shall: (i) pay the Trustee reasonable 
compensation (which, to the extent permitted by applicable law, shall not be limited by any law 
limiting the compensation of the trustee of an express trust);  and (ii) pay or reimburse the Trustee 
upon request for all reasonable fees, expenses, disbursements and advances incurred or made in 
accordance with any of the provisions of this Indenture (including the reasonable compensation 
and the expenses and disbursements of its counsel and of all agents and other persons not regularly 
in its employ), except to the extent that any such expense, disbursement or advance is due to its 
own negligence or willful misconduct.  The obligations of the Commission under this Section 
8.02 shall survive the satisfaction and discharge of this Indenture and the earlier removal or 
resignation of the Trustee.  When the Trustee incurs expenses or renders services after the 
occurrence of an Event of Default, such expenses and the compensation for such services are 
intended to constitute expenses of administration under any federal or state bankruptcy, 
insolvency, arrangement, moratorium, reorganization or other debtor relief law. 
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Section 8.03 Qualifications of Trustee; Resignation; Removal. 

(a) There shall at all times be a trustee hereunder that is a commercial bank, 
trust company or national association organized and doing business under the laws of the United 
States or of a state thereof, authorized under such laws to exercise corporate trust powers, having 
(or if such bank, trust company or national association is a member of a bank holding company 
system, its holding company has) a combined capital and surplus of at least five hundred million 
dollars ($500,000,000), and subject to supervision or examination by federal or state authority.  If 
such banks, trust companies, or banking associations publish reports of condition at least annually, 
pursuant to law or to the requirements of any supervising or examining authority above referred 
to, then, for the purposes of this Section 8.03, the combined capital and surplus of such banks, trust 
companies or banking associations shall be deemed to be their combined capital and surplus as set 
forth in their most recent reports of conditions so published. 

(b) The Trustee may at any time resign by giving at least thirty (30) days’ 
written notice to the Commission.  Upon receiving such notice of resignation, the Commission, 
shall promptly appoint a successor trustee by an instrument in writing.  If no successor trustee shall 
have been so appointed and have accepted appointment within thirty (30) days after the giving of 
such notice of resignation, the resigning trustee may petition any court of competent jurisdiction 
for the appointment of a successor trustee, or any Holder who has been a bona fide Holder of a 
Highest Priority Obligation for at least six months may, on behalf of itself and any others similarly 
situated, petition any such court for the appointment of a successor trustee.  Such court may 
thereupon, after such notice, if any, as it may deem proper and prescribe, appoint a successor 
trustee. 

(c) In case at any time either of the following shall occur: (i) the Trustee shall 
cease to be eligible in accordance with the provisions of this Section 8.03 and shall fail to resign 
after written request therefor by the Commission or by any Holder who has been a bona fide Holder 
of a Highest Priority Obligation for at least six months; or (ii) the Trustee shall become incapable 
of acting, or shall be adjudged a bankrupt or insolvent, or a receiver of the Trustee or of its property 
shall be appointed, or any public officer shall take charge or control of the Trustee or of its property 
or affairs for the purpose of rehabilitation, conservation or liquidation, then, in any such case, the 
Commission may remove the Trustee and appoint a successor trustee by an instrument in writing 
executed by an Authorized Representative (provided that during the continuance of any Event of 
Default, the Commission shall have no right to remove the Trustee without the prior written 
consent of Holders of a majority of the outstanding principal amount of the Highest Priority 
Obligations), or Holders of a majority of the outstanding principal amount of the Highest Priority 
Obligations may petition any court of competent jurisdiction for the removal of the Trustee and 
the appointment of a successor trustee.  Such court may thereupon, after such notice, if any, as it 
may deem proper and prescribe, remove the Trustee and appoint a successor trustee.  If no 
successor trustee shall have been so appointed by the Commission and have accepted appointment 
within thirty (30) days after such removal, the Trustee may petition any court of competent 
jurisdiction for the appointment of a successor trustee, or Holders of a majority of the outstanding 
principal amount of the Highest Priority Obligations may petition any such court for the 
appointment of a successor trustee. 
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(d) The Commission or Holders of a majority in Bond Obligation of the Highest 
Priority Obligation at the time Outstanding may at any time remove the Trustee and appoint a 
successor trustee by an instrument or concurrent instruments in writing signed by an Authorized 
Representative of the Commission or by such Holders, as the case may be. 

(e) Any resignation or removal of the Trustee and appointment of a successor 
trustee pursuant to any of the provisions of this Section 8.03 shall become effective upon written 
acceptance of appointment by the successor trustee acceptable to the Commission.  Any successor 
trustee shall execute, acknowledge and deliver to the Commission and to its predecessor trustee an 
instrument accepting such appointment hereunder, and thereupon the resignation or removal of the 
predecessor trustee shall become effective and such successor trustee, without any further act, deed 
or conveyance, shall become vested with all the rights, powers, trusts, duties and obligations of its 
predecessor in the trusts hereunder, with like effect as if originally named as Trustee herein; but, 
nevertheless, on the Written Request of the Commission or the request of the successor trustee, the 
predecessor trustee ceasing to act shall execute and deliver an instrument transferring to such 
successor trustee, upon the trusts herein expressed, all the rights, powers and trusts of the trustee 
so ceasing to act.  Upon request of any such successor trustee, the Commission shall execute any 
and all instruments in writing necessary or desirable for more fully and certainly vesting in and 
confirming to such successor trustee all such rights, powers and duties.  No successor trustee shall 
accept appointment as provided in this Section 8.03 unless at the time of such acceptance such 
successor trustee shall be eligible under the provisions of this Section 8.03.  Upon acceptance of 
appointment by a successor trustee as provided in this Section 8.03, the Commission or such 
successor trustee shall give Holders notice of the succession of such trustee to the trusts hereunder. 

(f) Any company into which the Trustee may be merged or converted or with 
which it may be consolidated or any company resulting from any merger, conversion or 
consolidation to which it shall be a party or any company to which the Trustee may sell or transfer 
all or substantially all of its corporate trust business, provided such company shall be eligible under 
this Section 8.03 and acceptable to the Commission, shall be the successor to such Trustee without 
the execution or filing of any paper or any further act, anything herein to the contrary 
notwithstanding. 

(g) In the event of the resignation or removal of the Trustee, the Trustee shall 
deliver any money and any Obligations and its related books and records held by it in such capacity 
to its successor. 

(h) The Trustee may execute any of the trusts or powers hereof and perform any 
of its duties and responsibilities hereunder by or through attorneys, agents or receivers, including 
issuing and paying agents as provided in Section 8.05, and the Trustee shall not be answerable for 
the conduct of the same if appointed with due care hereunder, provided that the Trustee shall 
remain responsible for its duties hereunder.  The Trustee may consult with counsel and the advice 
or any opinion of counsel shall be full and complete authorization and protection in respect of any 
action taken or omitted by it hereunder in the absence of negligence and willful misconduct and in 
accordance with such advice or opinion of counsel. 

Section 8.04 Instrument of Bondholders.  Any instrument required by this Indenture to 
be executed by Bondholders may be in any number of writings of similar tenor and may be 
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executed by Bondholders in person or by agent appointed in writing.  Proof of the execution of 
any such instrument or of the writing appointing any such agent and of the ownership of 
Obligations given in any of the following forms shall be sufficient for any of the purposes of this 
Indenture: (i) a certificate of any officer in any jurisdiction who by law has power to take 
acknowledgements within such jurisdiction that the person signing such writing acknowledged 
before him the execution thereof; or (ii) a certificate executed by any trust company or bank 
stating that at the date thereof the party named therein did exhibit to an officer of such trust 
company or bank, as the property of such party, the Obligations therein mentioned. 

The Trustee may rely on such an instrument of Bondholders unless and until the Trustee 
receives notice in the form specified in (i) or (ii) above that the original such instrument is no 
longer reliable.  In the event that the Trustee shall receive conflicting directions from two or more 
groups of Bondholders, the directions given by the group of Bondholders that holds greater than 
50% of the outstanding principal amount of the Highest Priority Obligations shall be controlling 
and the Trustee shall follow such directions to the extent required herein.  The Trustee shall have 
no liability provided it is following the instructions of such Bondholders permitted to direct the 
Trustee pursuant to this Indenture. 

Section 8.05 Issuing and Paying Agents.  The Commission may appoint and at all times 
have one or more issuing and paying agents in such place or places as the Commission may 
designate, for the payment of a Series of Obligations.  Such issuing and paying agent shall meet 
the qualifications for the Trustee and the procedures and conditions for removal and resignation 
set forth in Section 8.03 hereof.  It shall be the duty of the Trustee to make such arrangements 
with any such issuing and paying agent as may be necessary to assure, to the extent of the moneys 
held by the Trustee for such payment, the prompt payment of Obligations presented at either place 
of payment. 

 
 

ARTICLE IX 
AMENDMENTS 

Section 9.01 Amendments to Indenture Not Requiring Consent of Bondholders.  
Except to the extent expressly set forth by a Supplemental Indenture, the Commission and the 
Trustee, without the consent of any Bondholders, may execute Supplemental Indentures 
amending this Indenture for one or more of the following purposes: 

(a) to grant to or confer upon the Trustee for the benefit of the Holders of any 
Series of Obligations or of all Obligations any additional rights, remedies, powers or authority that 
may lawfully be granted to or conferred upon the Trustee; provided that such additional rights, 
remedies, powers or authority may not impair or adversely affect in any material respect the rights, 
remedies, powers or authority of the Holders of any other Series of Obligations without the express 
written consent of Holders of a majority of the outstanding principal amount of such other Series 
of Obligations; 

(b) to grant or pledge to the Trustee for the benefit of the Holders of any Series 
of Obligations or of all Obligations any Credit Support Instrument or similar additional security; 
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(c) to amend this Indenture in such manner as may be necessary or convenient 
in connection with the book-entry system for payments, transfers and other matters relating to the 
Obligations; 

(d) to cure any ambiguity, supply any omission, or to correct or supplement any 
provision of this Indenture that, in the Opinion of Bond Counsel, is defective or inconsistent with 
any other provision of this Indenture; 

(e) to insert such provisions clarifying matters or questions arising under this 
Indenture as are necessary or desirable and are not contrary to or inconsistent with this Indenture 
as theretofore in effect; 

(f) to make any change therein necessary, in the Opinion of Bond Counsel, to 
maintain the exclusion from gross income for federal income tax purposes of the interest on any 
Outstanding Obligations intended by the Commission to bear federally tax-exempt interest; 
provided that such change may not impair or adversely affect in any material respect the rights, 
remedies, powers or authority of the Holders of any Series of Obligations without the express 
written consent of Holders of a majority of the outstanding principal amount of such Series of 
Obligations; 

(g) to modify, amend or supplement this Indenture or any Supplemental 
Indenture in such manner as to permit, if presented, the qualification hereof and thereof under the 
Trust Indenture Act of 1939 or any similar federal statute hereafter in effect or under any state blue 
sky law; provided that such change may not impair or adversely affect in any material respect the 
rights, remedies, powers or authority of the Holders of any Series of Obligations without the 
express written consent of Holders of a majority of the outstanding principal amount of such Series 
of Obligations; 

(h) to make modifications or adjustments necessary in order to accommodate a 
Credit Support Instrument or a Reserve Facility; provided that, for so long as the TIFIA Loan is 
outstanding such modifications or adjustments are subject to the requirements of the TIFIA Loan 
Agreement; 

(i) to accommodate the technical, operational and structural features of 
Obligations which are issued or are proposed to be issued or of a financing program which has been 
authorized or is proposed to be authorized by a resolution of the Commission and identified in a 
previous or proposed Supplemental Indenture, and for which the items required under Section 3.01, 
3.02, 3.03 or 3.04 have been or will be filed with the Trustee (including demonstration of compliance 
with the applicable additional bonds test), including, but not limited to, changes in methods and 
assumptions to be used in calculations of “Annual Debt Service” and any other changes needed to 
accommodate Bond Anticipation Obligations, commercial paper, Hedging Obligations, Hedging 
Termination Obligations, Short-Term/Put Obligations and other variable rate or adjustable rate 
Obligations, and any other discounted or compound interest Obligations, or other forms of 
indebtedness which the Commission from time to time deems appropriate to incur; 

(j) to modify, alter, amend or supplement this Indenture if (1) all of the 
Obligations to be affected thereby are variable interest rate obligations, (2) the modification, 
alteration, amendment or supplement shall not become effective until written notice thereof shall 
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have been given to Bondholders of the affected Series by the Trustee, and (3) thirty (30) days shall 
have passed during which time such Bondholders shall have had the opportunity to tender their 
variable interest rate bonds for purchase; 

(k) to modify, alter, amend or supplement this Indenture if (1) all of the 
Obligations to be affected thereby are Obligations in the form of or securing payment of the TIFIA 
Loan, and (2) the written consent of the TIFIA Lender has been obtained to such modification, 
alteration, amendment or supplement; 

(l) to make any change therein that does not adversely affect in any material 
respect the rights of any of the Holders of the Obligations (and the absence of a material adverse 
effect is required to, be evidenced by a Certificate of the Commission or an Opinion of Bond 
Counsel delivered pursuant to Section 9.04); and 

(m) to issue additional Obligations hereunder in accordance with the terms 
hereof, including to specify and determine the lien status of a Series of Obligations or, if applicable, 
the springing lien status of a Series of Obligations and also any other matters and things relative 
to such Obligations that are not contrary to or inconsistent with this Indenture as theretofore in 
effect, or to amend, modify or rescind any such authorization, specification or determination at 
any time prior to the original issuance of such Obligations; 

provided that, in addition to the limitation set forth in Section 9.04, no such amendment may 
permit, (i) an extension of the maturity of the principal of, or the mandatory redemption date of, 
or interest on, any Obligation, or (ii) a reduction in the principal amount of, or the redemption 
premium or the rate of interest on, any Obligation, or (iii) a preference or priority of any Senior 
Lien Obligations over any other Senior Lien Obligations, or (iv) a preference or priority of any 
Second Lien Obligation or Second Lien Obligations over any other Second Lien Obligation or 
Second Lien Obligations or Senior Lien Obligation, or (v) a preference or priority of any 
Subordinate Obligation or Subordinate Obligations over any other Subordinate Obligation or 
Subordinate Obligations, Second Lien Obligation or Senior Lien Obligation or (vi) a reduction in 
the Bond Obligation of the Obligations required for any consent to any amendment pursuant to 
Section 9.02. 

Section 9.02 Amendments to Indenture Requiring Consent of Bondholders and 
TIFIA Lender.  Exclusive of amendments authorized by Section 9.01 and subject to the terms 
and provisions contained in this Section 9.02 and in any Supplemental Indenture, and further 
subject at all times prior to repayment of the TIFIA Loan in full pursuant to its terms to receipt of 
written consent from the TIFIA Lender, the Holders of at least a majority in aggregate Bond 
Obligation of the Obligations Outstanding at the time such consent is given, and in case less than 
all of the several Series of Obligations then Outstanding are affected by the modification or 
amendment, of the Holders of at least a majority in aggregate Bond Obligation of the Obligations 
of each Series so affected and Outstanding at the time such consent is given (provided, however, 
that if such modification or amendment will, by its terms, not take effect so long as any 
Obligations of any particular Series and maturity remain Outstanding, the consent of the Holders 
of such Obligations shall not be required and such Obligations shall not be deemed to be 
Outstanding for the purpose of any calculation of Outstanding Obligations under this Section 
9.02) shall have the right, from time to time, anything contained in this Indenture to the contrary 
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notwithstanding, to consent to such other amendments hereto for the purpose of modifying, 
altering, amending, or supplementing any of the terms or provisions contained in this Indenture 
or in any Supplemental Indenture; provided, however, that nothing in this Section 9.02 shall 
permit, or be construed as permitting (i) an extension of the maturity of the principal of, or the 
mandatory redemption date of, or interest on, any Obligation, or (ii) a reduction in the principal 
amount of, or the redemption premium or the rate of interest on, any Obligation, or (iii) a 
preference or priority of any Senior Lien Obligations over any other Senior Lien Obligations, or 
(iv) a preference or priority of any Second Lien Obligation or Second Lien Obligations over any 
other Second Lien Obligation or Second Lien Obligations or Senior Lien Obligations, or (v) a 
preference or priority of any Subordinate Obligation over any other Subordinate Obligation, or 
(vi) a reduction in the Bond Obligation of the Obligations required for any consent to any 
amendment. 

Section 9.03 Notice to and Consent of Bondholders.  If consent of the Bondholders is 
required under the terms of this Indenture for the amendment of this Indenture or for any other 
similar purpose, the Commission shall cause notice of the proposed amendment to be given by 
first-class mail to the Holders of the Outstanding Obligations then shown on the registration books 
for the Obligations.  Such notice shall briefly set forth the nature of the proposed amendment or 
other action and shall state that copies of any such amendment are on file at the office of the 
Commission and the Principal Office of the Trustee for inspection by all Bondholders.  If, within 
sixty (60) days or such longer period as shall be prescribed by the Commission following the 
mailing of such notice, the Holders of the requisite principal amount of the Obligations 
Outstanding by instruments filed with the Commission shall have expressly consented in writing 
to the amendment or other proposed action, then the Commission may adopt or execute, as 
appropriate, such amendment or take such proposed action and the consent of the Bondholders 
shall thereby be conclusively presumed.  Such instruments filed with the Commission may 
include documents, including Certificates of the Commission, stating that Holders of Obligations 
have consented to an amendment by purchasing such Obligations if the official statement or other 
disclosure document related to such purchase disclosed that the purchase of the Obligations was 
deemed to mean that the Holders consented to the amendment. 

Section 9.04 Execution and Effect of Supplemental Indentures.  Prior to executing 
any Supplemental Indenture hereunder, the Trustee shall receive, and is entitled to rely upon, an 
Opinion of Bond Counsel to the effect that such Supplemental Indenture is authorized or 
permitted hereunder.  The Trustee is not obligated to execute any Supplemental Indenture 
adversely affecting its rights, duties, protections or immunities hereunder.  Upon the execution 
and delivery of any Supplemental Indenture pursuant to this Article IX, this Indenture shall be 
deemed to be modified and amended in accordance therewith, and the respective rights, duties 
and obligations under this Indenture of the Commission, the Trustee and all Owners of 
Outstanding Obligations shall thereafter be determined, exercised and enforced subject in all 
respects to such modification and amendment, and all the terms and conditions of any such 
Supplemental Indenture shall be deemed to be part of the terms and conditions of this Indenture 
for any and all purposes. 

Section 9.05 Obligations Owned by the Commission. 
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(a) For purposes of this Article IX, Obligations owned or held by or for the 
account of the Commission shall not be deemed Outstanding for the purpose of consent or other 
action or any calculation of Outstanding Obligations provided for in this Article IX, and the 
Commission shall not be entitled with respect to such Obligations to give any consent or take any 
other action provided for in this Article IX; except that in determining whether the Trustee shall 
be protected in relying upon any such approval or consent of a Holder, only Obligations which the 
Trustee actually knows to be owned by the Commission shall be disregarded unless all Obligations 
are owned or held by or for the account of the Commission, in which case such Obligations shall 
be considered Outstanding for the purpose of such determination.  Upon request of the Trustee, at 
the time of any consent or other action is to be taken under this Article IX, the Commission shall 
furnish the Trustee a Certificate of the Commission, upon which the Trustee may rely, describing 
all Senior Lien Obligations so to be excluded.  The purchase or other acquisition of Obligations 
by or on behalf of the Commission shall not cancel, extinguish, or otherwise affect the Obligations 
unless such Obligations are surrendered by the Commission to the Trustee for cancellation in 
accordance with Section 10.01(b). 

ARTICLE X 
DISCHARGE OF LIEN 

Section 10.01   Discharge of Lien and Security Interest. (a) At the election of the 
Commission, upon payment in full of all the Obligations and of all other amounts payable under 
this Indenture, the pledge and lien on the Trust Estate arising under this Indenture shall cease, 
terminate, and be void; provided, however, such discharge of this Indenture shall not terminate 
the powers and rights granted to the Trustee with respect to the payment, transfer and exchange 
of the Obligations, and Section 8.02 shall survive hereunder.  In such event, upon the written 
request of the Commission, the Trustee shall cooperate with an accounting for such period or 
periods as shall be requested by the Commission to be prepared and filed with the Commission 
and shall execute and deliver to the Commission all such instruments as may be necessary or 
desirable to evidence such discharge as prepared by or on behalf of the Commission, and the 
Trustee shall pay over, transfer, assign or deliver to the Commission all moneys or securities or 
other property held by it pursuant to this Indenture which are not required for the payment or 
redemption of Obligations not theretofore surrendered for such payment or redemption. 

(b) The Commission may at any time surrender to the Trustee for cancellation 
any Obligations previously authenticated and delivered hereunder that the Commission at its 
option may have acquired in any manner whatsoever and such Obligations upon such surrender 
and cancellation shall be deemed to be paid and retired. Notwithstanding any provision in this 
Indenture to the contrary, if the principal of or interest on any Obligations shall be paid by a Credit 
Provider, those Obligations shall remain Outstanding for all purposes, not be defeased or otherwise 
satisfied and not be considered paid by the Commission within the meaning of this Section 10.01, 
and the pledge of the Trust Estate and all covenants, agreements and other obligations of the 
Commission as herein provided shall continue to exist and shall run to the benefit of such Credit 
Provider, and such Credit Provider shall be subrogated to the rights of the Holders. 

Section 10.02   Provision for Payment of Obligations.  Obligations (or any portion of 
the Obligations) shall be deemed to have been paid within the meaning of Section 10.01 if: 
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(a) there shall have been irrevocably deposited with the Trustee or other 
fiduciary in trust either (i) lawful money of the United States of America in an amount that shall 
be sufficient, or (ii) Defeasance Obligations, the principal and interest on which when due, together 
with the moneys, if any, deposited with the Trustee at the same time, shall be sufficient (as 
confirmed by a report of an Independent Certified Public Accountant or verification agent), to pay 
when due the principal amount of, redemption premium (if any) and all unpaid interest on such 
Obligations (or any portion thereof) to the maturity or the redemption date thereof, as the case may 
be; and 

(b) any such Obligations are to be redeemed on any date prior to their maturity, 
(i) the Trustee shall have received (not less than 25 days prior to the proposed redemption date) in 
form satisfactory to it irrevocable written instructions from an Authorized Representative to 
redeem such Obligations on such redemption date, and (ii) notice of such redemption shall have 
been given or provision satisfactory to the Trustee shall have been irrevocably made for the giving 
of such notice. 

Limitations elsewhere specified herein regarding the investment of money held by the 
Trustee shall not be construed to prevent the depositing and holding of the Defeasance Obligations 
described in Section 10.02(a)(ii) for the purpose of defeasing the lien of this Indenture as to 
Obligations that have not yet become due and payable.  In addition, all money so deposited as 
provided in Section 10.02(a)(i) may also be invested and reinvested, at the written direction of an 
Authorized Representative, in Defeasance Obligations, maturing in the amounts and times as 
hereinbefore set forth, subject to the confirming report of an Independent Certified Public 
Accountant or verification agent as to the sufficiency thereof as provided in Section 10.02(a)(ii), 
and all income from all Defeasance Obligations in the hands of the Trustee or other fiduciary 
pursuant to this Section 10.02, that is not required for the payment of the principal of the 
Obligations and interest and redemption premium, if any, thereon with respect to which such 
money shall have been so deposited, shall be deposited in the Toll Revenue Fund as and when 
realized and applied as is other money deposited in the Toll Revenue Fund, or, in the event there 
are no longer any Obligations Outstanding under this Indenture, such income shall be 
automatically paid over to the Commission. 

Notwithstanding any other provision of this Indenture, no Obligation that is subject to 
optional or mandatory tender in accordance with the provisions of the Supplemental Indenture 
pursuant to which such Obligation was issued, shall be deemed to be paid within the meaning of 
this Indenture, unless arrangements shall have been made to assure that such Obligation, if 
tendered for purchase prior to the date of its redemption or maturity in accordance with the 
provisions of the applicable Supplemental Indenture, could be paid and redeemed from such 
moneys or Defeasance Obligations as are provided pursuant to this Section 10.02. 

Section 10.03   Unclaimed Moneys.  Anything contained herein to the contrary 
notwithstanding, any moneys held by the Trustee in trust for the payment and discharge of any of 
the Obligations that remain unclaimed for two (2) years after the date when such Obligations shall 
have become due and payable (during which period the Trustee shall hold such moneys without 
liability for interest), either at their stated maturity dates, tender for purchase or by call for 
redemption, if such moneys were held by the Trustee at such date, or for two (2) years after the 
date of deposit of such moneys, if deposited with Trustee after the date when such Obligations or 
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the Purchase Price thereof became due and payable, shall automatically be repaid by the Trustee 
to the Commission as its absolute property free from trust, and the Trustee shall thereupon be 
released and discharged with respect thereto and the Holders shall look only to the Commission 
for the payment of the principal or Purchase Price of, the redemption premiums, if any, and 
interest on such Obligations. 

 
 

ARTICLE XI 
MISCELLANEOUS 

Section 11.01   Liability of Commission Limited to Trust Estate.  Notwithstanding 
anything to the contrary contained in this Indenture, the Commission shall not be required to 
advance any money derived from any source of income other than from the Trust Estate as 
provided herein for the payment of the principal of or redemption premium, if any, or interest on 
the Obligations or for the payment or performance of any agreements or covenants contained 
herein.  The Commission may, but is not obligated to, advance funds for any such purpose so long 
as such funds are derived from a source legally available for such purpose and may be used by 
the Commission for such purpose without incurring an indebtedness prohibited hereby. 

The Obligations are limited obligations of the Commission payable, as to principal thereof, 
and redemption premium, if any, upon the redemption of any thereof, and interest thereon, solely 
from the Trust Estate as provided herein and the Commission is not obligated to pay them except 
from the Trust Estate.  The Obligations do not constitute a debt or liability of the Commonwealth 
or of any political subdivision of the Commonwealth other than the Commission, an indebtedness 
within the meaning of any debt limitation or restriction except as provided under Section 33.2-
1920 of the Virginia Code, or a pledge of the full faith and credit of the Commonwealth or of any 
political subdivision of the Commonwealth. 

Section 11.02   Limitation of Rights; Third Party Beneficiary.  With the exception of 
rights herein expressly conferred, nothing expressed or mentioned in or to be implied from this 
Indenture or the Obligations is intended or shall be construed to give to any Person other than the 
Bondholders and each Secured Creditor any legal or equitable right, remedy or claim under or in 
respect to this Indenture or any covenants, conditions and provisions herein contained; this 
Indenture and all of the covenants, conditions and provisions herein being intended to be and 
being for the sole and exclusive benefit of the Bondholders and each Secured Creditor.  Any 
consent right set forth herein of the TIFIA Lender shall not be applicable if the Obligation 
evidenced by the TIFIA Loan has been repaid in full. 

Section 11.03   Rights of Credit Providers.    (a)  A Supplemental Indenture authorizing 
a Series of Obligations may provide that any Credit Provider providing a Credit Support 
Instrument with respect to Obligations of such Series may exercise any right under this Indenture 
given to the Owners of the Obligations to which such Credit Support Instrument relates; provided 
that no Credit Support Instrument will be entered into without consent of the TIFIA Lender while 
the Obligations in the form of or securing the TIFIA Loan Agreement are outstanding. 

(b) All provisions under this Indenture authorizing the exercise of rights by a 
Credit Provider with respect to consents, approvals, directions, waivers, appointments, requests or 
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other actions, shall not be deemed to require or permit such consents, approvals, directions, 
waivers, appointments, requests or other actions (and shall be read as if the Credit Provider were 
not mentioned therein) during any period during which there is a default by such Credit Provider 
under the applicable Credit Support Instrument or after the applicable Credit Support Instrument 
shall at any time for any reason cease to be valid and binding on the Credit Provider, or shall be 
declared to be null and void by final judgment of a court of competent jurisdiction, or after the 
Credit Support Instrument has been rescinded, repudiated by the Credit Provider or terminated, or 
after a receiver, conservator or liquidator has been appointed for the Credit Provider or if the Credit 
Provider does not have an Acceptable Credit Rating.  All provisions relating to the rights of a 
Credit Provider shall be of no further force and effect if all amounts owing to the Credit Provider 
under a Credit Support Instrument have been paid and the Credit Support Instrument provided by 
such Credit Provider is no longer in effect. 

Section 11.04   Severability.  If any provision of this Indenture is held to be in conflict 
with any applicable statute or rule of law or is otherwise held to be unenforceable for any reason 
whatsoever, such circumstances shall not have the effect of rendering the other provision or 
provisions herein contained invalid, inoperative, or unenforceable to any extent whatsoever.  If 
any one or more of the provisions contained in this Indenture or in the Obligations shall for any 
reason be held to be invalid, illegal or unenforceable in any respect, then such provision or 
provisions shall be deemed severable from the remaining provisions contained in this Indenture 
and such invalidity, illegality or unenforceability shall not affect any other provision of this 
Indenture, and this Indenture shall be construed as if such invalid or illegal or unenforceable 
provision had never been contained herein.  The Commission hereby declares that it would have 
executed this Indenture and each and every other section, paragraph, sentence, clause or phrase 
hereof, and authorized the issuance of the Obligations pursuant to this Indenture, irrespective of 
the fact that any one or more sections, paragraphs, sentences, clauses or phrases of this Indenture 
may be held illegal, invalid or unenforceable. 

Section 11.05    Notices.  Except as otherwise provided herein, it shall be sufficient service 
or giving of notice, request, complaint, demand or other paper if the same shall be duly mailed by 
registered or certified mail, postage prepaid, addressed as follows: 

If to the Commission: 

Hampton Roads Transportation Accountability Commission 

723 Woodlake Drive, Chesapeake, Virginia 23220 
Attention: Executive Director 
 
Telephone: (757) 420-8300 
Fax: (757) 523-4881 

If to the Trustee: 

U.S. Bank National Association 

1021 East Cary Street, 18th Floor 
Richmond, Virginia  23219 
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Attention: [__________________] 
 
Telephone: [__________________] 
Fax: [__________________] 

The Commission and the Trustee by notice given hereunder may designate any different addresses 
to which subsequent notices, certificates or other communications shall be sent, or addresses or 
other instructions for the giving of Electronic notice, but no notice directed to any one such entity 
shall be thereby required to be sent to more than two addresses. 

Section 11.06    Payments Due on Non-Business Days.  Except as specifically provided 
otherwise in a Supplemental Indenture or in the TIFIA Loan Agreement, any payment or transfer 
that would otherwise become due on a day that is not a Business Day need not be made on such 
day but shall be made on the next succeeding Business Day, with the same force and effect as if 
made on the date due, and no interest shall accrue on the amount of such payment or transfer for 
the period from and after the calendar date due. 

Section 11.07    Captions.  The captions or headings in this Indenture are for convenience 
only and in no way define, limit or describe the scope or intent of any provisions or sections of 
this Indenture. 

Section 11.08    Virginia Law.  This Indenture shall be construed and governed in 
accordance with the laws of the Commonwealth of Virginia. 

Section 11.09    Effective Date.  This Indenture shall become effective upon its execution 
and delivery. 

Section 11.10    Execution in Several Counterparts.  This Indenture may be executed in 
any number of counterparts and each of such counterparts shall for all purposes be deemed to be 
an original; and all such counterparts, or as many of them as the Commission and Trustee shall 
preserve undestroyed, shall together constitute but one and the same instrument. 

IN WITNESS WHEREOF, the parties hereto have caused this Master Indenture to be 
executed by their duly authorized officers as of the day and year first written above. 

HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION 

By:   
[Chair] 

 

U.S. BANK NATIONAL ASSOCIATION, 
as Trustee 
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By:  
Authorized Officer 
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THIS FIRST SUPPLEMENTAL INDENTURE, dated as of [ ] 1, 2021 (this “First 
Supplemental Indenture”), between the HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION, a body politic and a political subdivision of the 
Commonwealth of Virginia (“HRTAC” or the “Commission”), and U.S. BANK NATIONAL 
ASSOCIATION, a national banking association duly organized and existing under the laws of 
the United States of America, as trustee (together with any successor thereto the “Trustee”). 

WITNESSETH: 

WHEREAS, the Commission has executed and delivered to the Trustee a Master Indenture 
dated as of [ ] 1, 2021 (the “Master Indenture” and, as supplemented and amended from time 
to time pursuant to its terms, the “Indenture”), under which, among other things, the Commission 
has provided for the financing and refinancing of the costs of projects through the issuance from 
time to time of Obligations payable from and secured by Toll Revenues; 

WHEREAS, the Indenture provides that the Commission may issue Senior Lien 
Obligations from time to time as authorized by a Supplemental Indenture, which Senior Lien 
Obligations are to be secured by the Trust Estate in accordance with the Indenture; 

WHEREAS, the Commission and the United States Department of Transportation, an 
agency of the United States of America, acting by and through the Executive Director of the Build 
America Bureau (the “TIFIA Lender”), propose to enter into a TIFIA Loan Agreement, dated as 
of [ ] 1, 2021 (the “TIFIA Toll Loan Agreement”), authorizing and setting forth the terms and 
conditions of a TIFIA Loan (the “TIFIA Loan”) from the TIFIA Lender to the Commission; the 
proceeds of which shall be used to finance the Express Lanes Initial Project (as defined in the 
Indenture);  

WHEREAS, as evidence of the loan extended by the TIFIA Lender under the TIFIA Toll 
Loan Agreement, and to provide for the repayment thereof, the Commission has determined to 
issue and deliver a Series of Obligations under the Master Indenture, to be issued as a Senior Lien 
Obligation thereunder and designated the Hampton Roads Transportation Accountability 
Commission Toll Revenue Bonds, 2021 TIFIA Series – Senior Lien Obligation” (the “TIFIA 
Bond”), to be issued to the TIFIA Lender in an aggregate principal amount not to exceed 
$345,000,000; 

WHEREAS, the TIFIA Toll Loan Agreement is being entered into and the TIFIA Bond is 
issued under, pursuant to and in accordance with Chapter 26, Title 33.2 (and including the 
provisions of Va. Code 33.2-1920 as applicable to the issuance of the TIFIA Bond collectively, 
the “HRTAC Act”); and 

WHEREAS, HRTAC and the Trustee desire to enter into this First Supplemental Indenture 
as a Supplemental Indenture  under the Master Indenture to set forth the terms of HRTAC’s 
obligations to the TIFIA Lender  relating to the TIFIA Toll Loan Agreement, which is being entered 
into as indebtedness under, pursuant to and in accordance with the HRTAC Act; 

NOW, THEREFORE, the parties hereto hereby agree as follows: 
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ARTICLE I 
DEFINITIONS 

Section 1.01 Supplemental Indenture. 

(a) This First Supplemental Indenture is authorized and executed by the 
Commission and delivered to the Trustee pursuant to and in accordance with Articles II and III of 
the Master Indenture.  All terms, covenants, conditions and agreements of the Master Indenture 
apply with full force and effect to the TIFIA Bond, except as otherwise expressly stated in this 
First Supplemental Indenture. 

Section 1.02 Definitions. 

(a) Definitions.  Unless the context otherwise requires, or as otherwise provided 
in subsection (b) of this Section, all terms defined in the Indenture shall have the same meanings, 
respectively, in this First Supplemental Indenture. 

(b) Additional Definitions.  Unless the context otherwise requires, the 
following terms shall, for all purposes of this First Supplemental Indenture, have the following 
meanings: 

“Authorized Denominations” means, with respect to the TIFIA Bond, $[____________] 
principal amount and any integral multiple of $[______] in excess thereof. 

“Fifth Supplemental HRTF Indenture” means that certain Fifth Supplemental Indenture, 
dated as of [ ] 1, 2021, which supplements and amends the HRTF Indenture. 

“Final Maturity Date” has the meaning set forth in the TIFIA Toll Loan Agreement. 

“First Supplemental Indenture” means this First Supplemental Indenture, dated as of [
 ] 1, 2021. 

“Interest Payment Date” means, with respect to the TIFIA Bond, each July 1 and January 
1 (and, if applicable, each Interim Payment Date) of each applicable year on and after the TIFIA 
Debt Service Payment Commencement Date, or if such day is not a Business Day, then the next 
succeeding Business Day. 

“Interim Payment Date” means any date (a) on which interest on or principal of any 
Obligations is payable, and (b) that is not a [July 1] or [January 1] occurring on or after the TIFIA 
Debt Service Payment Commencement Date. 

“Issue Date” means the date of delivery of the TIFIA Bond to the TIFIA Lender. 

“Principal Payment Date” means, with respect to the TIFIA Bond, each principal 
payment date as set forth in the Loan Amortization Schedule (as defined in the TIFIA Toll Loan 
Agreement), which shall occur on June 30 [and December 31] of each applicable year on and after 
the TIFIA Debt Service Payment Commencement Date, or if such day is not a Business Day, then 
the next succeeding Business Day. 
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“Record Date” means, with respect to the TIFIA Bonds, the fifteenth (15th) day (whether 
or not a Business Day) of the month preceding the month in which such Interest Payment Date 
occurs. 

“Substantial Completion Date,” as permitted by the definition thereof in the Master 
Indenture and with respect to the Initial Express Lanes Project, [shall have the meaning set forth 
in the TIFIA Toll Loan Agreement] [means the opening  to tolled vehicular traffic on the last of 
all segments of the Express Lanes Initial Project].  

“TIFIA Loan Prepayment Commencement Date” means 
________________________. 

“TIFIA Loan Reserve Account” means the TIFIA Loan Reserve Account established 
within the Senior Lien Obligations Reserve Fund pursuant to Sections 5.02(a) and 5.09 of the 
Indenture. 

“TIFIA Loan Reserve Account Reserve Requirement” means an amount which is equal 
to the lesser of (x) ten percent (10%) of the maximum loan amount under the TIFIA Bond, (y) one 
hundred percent (100%) of the Maximum Annual Debt Service, and (z) one hundred and twenty-
five percent (125%) of the average annual TIFIA Debt Service through the Final Maturity Date.  
If there are any Additional TIFIA Loans (as defined in the TIFIA Toll Loan Agreement) 
outstanding at any time, then the amounts set forth in clauses (x) through (z) will be calculated 
using the summation of the TIFIA Loan and all of the Additional TIFIA Loans as if there were 
one TIFIA loan.   

The TIFIA Loan Reserve Account Reserve Requirement shall be the Senior Lien 
Obligations Reserve Requirement with respect to the TIFIA Bond under the Indenture and any 
other bonds or other obligations issued to the TIFIA Lender under the Master Indenture and 
secured by a pledge of Toll Revenues thereunder. 

Section 1.03 Rules of Construction.  Words of the masculine gender shall be deemed 
and construed to include correlative words of the feminine and neuter genders. 

Unless the context shall otherwise indicate, words importing the singular number shall 
include the plural number and vice versa, and words importing persons shall include corporations 
and associations, including public bodies, as well as natural persons.  Defined terms shall include 
any variant of the terms set forth in this Article XVIII. 

The terms “hereby,” “hereof,” “hereto,” “herein,” “hereunder,” and any similar terms, as 
used in this First Supplemental Indenture, refer to the Indenture. 

ARTICLE II 
FINDINGS, DETERMINATIONS AND DIRECTIONS 

Section 2.01 Findings and Determinations. The Commission hereby finds and 
determines that the TIFIA Bond shall be issued pursuant to Article III hereof and upon the issuance 
of the TIFIA Bond, any and all acts, conditions and things required to exist, to happen and to be 
performed, precedent to and in the issuance thereof, will exist, will have happened and will have 
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been performed, in due time, form and manner, as required by the Virginia Constitution and 
statutes of the Commonwealth. 

Section 2.02 Recital in Bonds.  There shall be included in the definitive TIFIA Bond, 
and also in the temporary TIFIA Bond, if any is issued, a certification and recital that any and all 
acts, conditions and things required to exist, to happen and to be performed, precedent to and in 
the incurring of the indebtedness evidenced by that TIFIA Bond, and in the issuing of that TIFIA 
Bond, exist, have happened and have been performed in due time, form and manner, as required 
by the Virginia Constitution and statutes of the Commonwealth and the HRTAC Act, and that the 
TIFIA Bond, shall not be deemed to constitute a debt of the Commonwealth of Virginia or of any 
political subdivision thereof (including any Member Locality) other than the Commission, nor 
shall the TIFIA Bond constitute an indebtedness within the meaning of any debt limitation or 
restriction except as provided under Section 33.2-1920 of the Virginia Code.   
 

Section 2.03 Effect of Findings and Recitals.  From and after the issuance of the TIFIA 
Bond, the findings and determinations herein shall be conclusive evidence of the existence of the 
facts so found and determined in any action or proceeding in any court in which the validity of 
the TIFIA Bond is at issue, and no bona fide purchaser of any such TIFIA Bond containing the 
certification and recital shall be required to see to the existence of any fact, or to the performance 
of any condition, or to the taking of any proceeding, required prior to such issuance, or to the 
application of the proceeds of such TIFIA Bond. 

 
ARTICLE III 

AUTHORIZATION OF THE TIFIA BOND 

Section 3.01 Authorization; Principal Amount, Designation and Series.  The 
Commission hereby approves the terms and provisions of the TIFIA Toll Loan Agreement.  
Pursuant to the provisions of the Indenture and the provisions of the HRTAC Act, and to evidence 
the principal and interest payment obligations of the Commission under the TIFIA Toll Loan 
Agreement, a Senior Lien Obligation entitled to the benefit, protection and security of such 
provisions, including without limitation the grant of the Trust Estate in the Indenture subject to the 
provisions of the Indenture, is hereby authorized in the aggregate principal amount not to exceed 
$[ ] (excluding compounded interest).  Such Senior Lien Obligation shall be designated as, 
and shall be distinguished from the Senior Lien Obligations of all other Series by the title, 
“Hampton Roads Transportation Accountability Commission (Toll Roads System), 2021 TIFIA 
Series – Senior Lien Obligation.”   

Section 3.02 Priority and Lien.  The principal and interest payment obligations pursuant 
to the TIFIA Toll Loan Agreement and evidenced by the TIFIA Bond shall constitute Senior Lien 
Obligations under the Indenture.  Payment obligations other than the obligation to pay principal 
and interest under the TIFIA Toll Loan Agreement (evidenced by the corresponding obligation to 
pay principal of and interest on the TIFIA Bond), [including but not limited to fees and expenses 
payable to the TIFIA Lender under the TIFIA Toll Loan Agreement], shall constitute either 
Operation and Maintenance Expenses or, to the extent such obligations are not Operation and 
Maintenance Expenses, Senior Lien Obligations. 



 

-5- 

 

Section 3.03 Purpose. The TIFIA Bond is issued for the purpose of financing the Express 
Lanes Initial Project. 

Section 3.04 Form, Denomination, Numbers and Letters.  The TIFIA Bond shall not 
be issued as a book-entry-only Obligation.  Initially there shall be delivered hereunder one fully 
registered TIFIA Bond numbered R-1, without interest coupons.  Any TIFIA Bonds issued in 
replacement thereof upon transfer or exchange shall be numbered consecutively from R-2 upward, 
payable to the Owner thereof.  The TIFIA Bond and the certificate of authentication shall be 
substantially in the form attached hereto as Exhibit B, which form is hereby approved and adopted 
as the form of the TIFIA Bond and as the form of the certificate of authentication.  The TIFIA 
Bond shall be issued as one or more single TIFIA Bonds for each Owner, and each such TIFIA 
Bond shall be in an Authorized Denomination. 

Section 3.05 Date, Maturities and Interest Rates.   

(a) The TIFIA Bond shall be dated the Issue Date.  The principal amount of the 
TIFIA Bond will increase from time to time by the amount disbursed by the TIFIA Lender to the 
Commission pursuant to the TIFIA Toll Loan Agreement, as noted by the TIFIA Lender on the 
grid attached to the TIFIA Bond as Appendix One, with a copy to the Commission and the Trustee.  
The Commission shall copy the Trustee on each request to the TIFIA Lender for a disbursement 
under the TIFIA Toll Loan Agreement.  Interest on such principal amount of the TIFIA Bond will 
accrue on the basis of a 365-day or 366-day year, as appropriate for the actual number of days 
elapsed, and will be compounded on July 1 and January 1 of each year following the initial 
disbursement and capitalized in accordance with the provisions of the TIFIA Toll Loan 
Agreement.  The TIFIA Bond (i) may and shall be prepaid prior to the respective payment dates, 
in whole or in part, and at such time, in such amounts and with such notice as may be provided in 
the TIFIA Toll Loan Agreement and the form of TIFIA Bond set forth herein, and (ii) the principal 
of and interest on the TIFIA Bond shall be payable, all as provided, and in the manner required or 
indicated, herein and in the form of TIFIA Bond set forth herein and as set forth in the TIFIA Toll 
Loan Agreement, including Section [9] thereof. 

(b) The TIFIA Loan as evidenced by the TIFIA Bond shall mature on the earlier 
of (i) June 30, 20[ ], and (ii) the July 1 or January 1 (whichever is more recent) occurring 
immediately prior to the date that is 35 years after the Substantial Completion Date, and shall bear 
interest at the rate of [ ]% per annum (or the TIFIA Default Rate (as defined in the TIFIA Toll 
Loan Agreement), if applicable), compounded and payable on the dates and in accordance with 
the form of TIFIA Bond set forth herein and in the TIFIA Toll Loan Agreement. 

(c) [For purposes of calculations of Annual Debt Service, debt service on the 
TIFIA Bond shall include only TIFIA Mandatory Debt Service (for calculations during the period 
prior to the TIFIA Debt Service Payment Commencement Date, the TIFIA Mandatory Debt 
Service shall be deemed to be zero); provided, that in the case of determinations required for the 
issuance of additional Bonds, the TIFIA Bond shall include both TIFIA Scheduled Debt Service 
and TIFIA Mandatory Debt Service.] 

(d) The entity in whose name the TIFIA Bond shall be registered in the 
registration books of the Trustee at any time shall be deemed and treated as the absolute Owner 
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thereof for all purposes of the Indenture, whether or not the TIFIA Bond shall be overdue, and the 
Commission and the Trustee shall not be affected by any notice to the contrary, but such 
registration may be changed as herein provided.  Payment of, or on account of, the principal of, 
premium, if any, and interest on the TIFIA Bond shall be made only to such Owner.  All such 
payments shall be valid and effectual to satisfy and discharge the liability upon the TIFIA Bond to 
the extent of the sum or sums so paid.  Pursuant to the TIFIA Toll Loan Agreement, the TIFIA 
Lender may sell the TIFIA Bond but may not change the terms and conditions of the TIFIA Loan 
without the consent of the Commission.  The Trustee shall not register any transfer or exchange of 
the TIFIA Bond unless the Owner’s prospective transferee delivers to the Trustee (i) a letter 
substantially in the form as set forth in Exhibit A attached hereto and (ii) confirmation from the 
Commission that it has consented to any amendments to the TIFIA Toll Loan Agreement 
necessitated by such sale and transfer.  The Trustee may rely on such confirmation and the letter 
in making a transfer or exchange of the TIFIA Bond without any investigation.  In the event there 
is more than one Owner of the TIFIA Bond, payments of principal of and interest on the TIFIA 
Bond shall be made ratably, based on the aggregate principal amount of TIFIA Bond held by each 
such Owner. 

(e) The Commission appoints the Trustee to act as the paying agent for paying  
the principal of and interest on the TIFIA Bond and any other amounts under the TIFIA Toll Loan 
Agreement, and hereby instructs the Trustee to make the payments when due to the TIFIA Lender 
in accordance with this Section 3.05 and Section 4.01.  The Trustee shall keep proper records of 
all payments made by the Commission and the Trustee with respect to the TIFIA Bond, and of all 
exchanges and replacements of TIFIA Bond, as provided in the Indenture. 

Section 3.06 Redemption of the TIFIA Bond. 

(a) Optional Redemption.  The TIFIA Bond is subject to redemption prior to 
maturity at the option of the Commission from any available moneys, in whole or in part at any 
time (in principal amounts of $1,000,000 or any integral multiple of $1 in excess thereof), at 100% 
of the principal amount of the TIFIA Bond to be redeemed plus interest accrued to the date of 
redemption.  The Commission shall transfer the amounts necessary to fund the redemption from 
any available sources to the Trustee for deposit into the TIFIA Loan Prepayment Account at least 
ten (10) days prior, but not more than thirty (30) days prior, to the redemption date. 

(b) Mandatory Redemption.  The TIFIA Series 2021 Bond is subject to 
mandatory sinking fund redemption prior to maturity by HRTAC in accordance with Section 9(c) 
of the 2021 TIFIA Toll Loan Agreement. 

For purposes of clarification, it is the intention of HRTAC and the TIFIA Lender 
that such mandatory sinking fund redemption shall at all times match the principal amortization 
schedule set forth in Exhibit G to the TIFIA Toll Loan Agreement (as it may be modified from time 
to time in accordance with the TIFIA Toll Loan Agreement and Section 4.4 below), and any 
redemption or other action that results in a revision to the principal amortization schedule set forth 
in Exhibit G to the 2021 TIFIA Toll Loan Agreement will automatically result in a revision to the 
mandatory sinking fund redemption, and vice versa. 
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(c) Extraordinary Mandatory Redemption.  The TIFIA Bond is subject to 
redemption prior to maturity, in part and without penalty or premium, on each Semi-Annual 
Payment Date following the occurrence of a Revenue Sharing Trigger Event, for so long as the 
Revenue Sharing Trigger Event remains in effect, from any amounts on deposit in the Restricted 
Account in the General Reserve Fund, as provided in Section 10(a) of the 2021 TIFIA Toll Loan 
Agreement, plus interest accrued to the date of redemption. 

[Any redemption pursuant to this Section 3.06(c) pursuant to a Revenue Sharing 
Trigger Event shall be payable from 50% of the funds then on deposit in the [________ Account 
of the] General Reserve Fund.]  

(d) Concurrent Redemption.  The TIFIA Bond is subject to redemption prior to 
maturity, in part and without penalty or premium, on any date and concurrently with the optional 
redemption or mandatory redemption of Senior Bonds under Section [10____] of the 2021 TIFIA 
Toll Loan Agreement and in accordance with the “TWENTIETH” clause of Section 5.3(b) of the 
Master Indenture, in an amount equal to the same percentage of the TIFIA Series 2021 Bond 
Outstanding that the principal amount of Senior Bonds being redeemed or prepaid bears to the 
principal amount of Senior Bonds outstanding prior to the redemption or prepayment, in an amount 
equal to one hundred percent (100%) of the principal amount of the TIFIA Series 2021 Bond to be 
redeemed, as provided in Section [10(a)] of the TIFIA Toll Loan Agreement, plus interest accrued 
to the date of redemption; provided, however, that the provisions of this Section 3.06(d) shall not 
apply to the payment of Senior Bonds that are paid or to be paid with the proceeds of Bonds issued 
on the same lien level to refund the proposed refunded obligations. 

(e) Any redemption pursuant to this Section 3.06 shall not reduce any debt 
service payment otherwise due on the date of redemption.  

(f) Notice of redemption under this Section 3.06 shall be as provided in Section 
4.3 of the Master Indenture, subject to the provisions of Section [10] of the 2021 TIFIA Toll Loan 
Agreement.   

(g) Partial Redemption of TIFIA Bond.  Any partial redemption of the TIFIA 
Bond under this Section 3.06 shall be applied on a pro rata basis across remaining principal 
maturities and sinking fund installments.  Upon any redemption of the TIFIA Bond in part only, 
Exhibit G to the TIFIA Toll Loan Agreement may be revised or completed by or on behalf of the 
TIFIA Lender in accordance with the terms of the TIFIA Toll Loan Agreement; provided, 
however, that neither the failure to make any such recordation nor any error in such recordation 
shall affect in any manner the Commission’s obligations hereunder, under the TIFIA Bond, or 
under any other TIFIA Loan Document (as defined in the TIFIA Toll Loan Agreement). 

Following any such partial redemption, HRTAC may effect corresponding changes to the 
monthly deposits to the Funds, Accounts and Subaccounts under this First Supplemental Indenture 
and, subject to the concurrence of the TIFIA Lender, to the amount of the TIFIA Debt Service 
Reserve Requirement. 
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Section 3.07 Conditions To Delivery of TIFIA Bonds.  The TIFIA Bond shall be 
executed and delivered as authorized by this First Supplemental Indenture and the Indenture, 
including Article II thereof, upon execution and delivery of the TIFIA Toll Loan Agreement. 

Section 3.08 Disposition of Proceeds of TIFIA Bonds.  The proceeds from the sale of 
the TIFIA Bond shall be received by the Commission and applied by the Commission in 
accordance with the TIFIA Toll Loan Agreement. 

 
 

ARTICLE IV 
HRTF AND DEBT SERVICE TRANSFERS; TIFIA LOAN RESERVE ACCOUNT 

Section 4.01 HRTF Transfers.  

(a) The Commission has authorized and provided for HRTF Transfers pursuant 
to the Fifth Supplemental HRTF Indenture, subject to the availability of such amounts therefor 
under the HRTF Indenture, and  the Commission shall cause HRTF Transfers to be deposited into 
the Revenue Stabilization Fund, the TIFIA Loan Reserve Account within the Senior Lien 
Obligations Reserve Fund, and the Major Maintenance and Renewal Fund, in accordance with this 
Article IV and the applicable provisions of the Fifth Supplemental HRTF Indenture. 

(b) HRTF Transfers may only be used to pay HRTF Eligible Costs.  Further, 
unless provided otherwise in any Supplemental Indenture: 

(i) the amount of HRTF Transfers made while any Obligations are 
Outstanding for deposit to the Revenue Stabilization Fund shall not exceed the Toll 
Maximum Annual RSF Transfer Cap in any Fiscal Year, subject to any reimbursement of 
such amounts to the Commission pursuant to Section 5.15(c) of the Master Indenture; and 

(ii) the aggregate amount of all HRTF Transfers made while any 
Obligations are Outstanding for deposit to the Major Maintenance and Renewal Fund shall 
not exceed the Major M & R HRTF Cumulative Transfer Cap, subject to any 
reimbursement of such amounts to the Commission pursuant to Section 5.15(c) of the 
Master Indenture. 

(c) Subject to the provisions of Section 4.01(b)(i) above, HRTF Transfers shall 
be applied as follows: 

(1) Pursuant to Section 6.4(a)(1) of the Fifth Supplemental HRTF 
Indenture, with respect to HRTF Transfers for transfer and deposit to the Revenue 
Stabilization Fund, the amount of [$____________,] on the later of (i) the 
Substantial Completion Date of the [first] [last] segment of the Express Lanes 
Initial Project, or (ii) the date of the first advance of principal with respect to the 
first series of Obligations under the Master Indenture; and 

(2) Beginning July 1, 20__ and continuing each July 1 thereafter 
through the maturity of the 2021 TIFIA Toll Revenue Bond, the Trustee shall 
determine if a shortfall exists in the Revenue Stabilization Fund as of each such 
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July 1.  If a shortfall exists, by July 5 the Trustee shall notify the Commission in 
writing of the amount of shortfall and instruct the Commission to make a transfer 
of HRTF Funds pursuant to Section 6.4(b)(i) of the Fifth Supplemental HRTF 
Indenture in an amount sufficient to restore the amount on deposit in the Revenue 
Stabilization Fund so as to satisfy the Revenue Stabilization Fund Requirement; 
provided, however, that the Commission shall not transfer more than the Toll 
Maximum Annual RSF Transfer Cap (as such term is defined in the Fifth 
Supplemental HRTF Indenture, as amended and in effect from time to time) during 
any single Fiscal Year. 

(d) Subject to the provisions of Section 4.01(b)(ii) above, HRTF Transfers shall 
be applied as follows: 

(1) Pursuant to Section 6.4(a)(3) of the Fifth Supplemental HRTF 
Indenture, with respect to HRTF Transfers for transfer and deposit to the Major 
Maintenance and Renewal Fund, the amount of $5,000,000 on the later of (i) the 
Substantial Completion Date of the [first] [last] segment of the Express Lanes 
Initial Project, or (ii) the date of the first advance of principal with respect to the 
first series of Obligations under the Master Indenture;  

(2) Beginning July 1, 20__ and continuing each July 1 thereafter 
through the maturity of the 2021 TIFIA Toll Revenue Bond, the Trustee shall 
determine if the Major Maintenance and Renewal Fund Required Amount is not on 
deposit in the Major Maintenance and Renewal Fund after the application of the 
twelve month replenishment period provided in Clause Fifteen of Section 5.03(b) 
of the Master Indenture.  If a shortfall exists, by July 5 the Trustee shall notify the 
Commission in writing of the amount of shortfall and instruct the Commission to 
make a transfer of HRTF Funds pursuant to Section 6.4(b)(ii) of the Fifth 
Supplemental HRTF Indenture in an amount sufficient to restore the amount on 
deposit in the Major Maintenance and Fund so as to satisfy the Major Maintenance 
and Renewal Fund Required Amount; provided, however, that the Commission 
shall not transfer more than the Toll Maximum Annual RSF Transfer Cap (as 
defined in the Fifth Supplemental HRTF Indenture) during any single Fiscal Year.  

(e) HRTF Transfers for transfer and deposit to the TIFIA Loan Reserve 
Account pursuant to Section 6.4(a)(2) of the Fifth Supplemental HRTF Indenture, in an amount 
equal to the TIFIA Loan Reserve Account Reserve Requirement ($___________), such funding 
to occur at the later of the (i) Substantial Completion of the Express Lanes Initial Project, or (ii) 
the date on which the Commission makes the first draw under the TIFIA Loan, shall be deposited 
in the TIFIA Loan Reserve Account. 

Section 4.02 Transfers to the Debt Service Fund. Transfers to the Senior Lien 
Obligations Fund with respect to the TIFIA Bond shall commence on the sixth Monthly Funding 
Date prior to the TIFIA Debt Service Payment Commencement Date.  On each Interest Payment 
Date and each Principal Payment Date thereafter, the Trustee shall transfer to the Owner of the 
TIFIA Bond money on deposit in the Senior Lien Obligations Fund to pay principal of and interest 
on the TIFIA Bond due and payable on such Interest Payment Date or Principal Payment Date.  
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On each [July 1] and [January 1] (or if such day is not a Business Day, then the Business Day 
succeeding such date) on and after the [TIFIA Loan Prepayment Commencement Date] and on 
any date of prepayment specified by the Commission pursuant to Section [ ], the Trustee shall 
transfer the amount then on deposit in the TIFIA Loan Prepayment Account to the Owner of the 
TIFIA Bond to prepay principal of the TIFIA Bond. 

Section 4.03 TIFIA Loan Reserve Account.  There is hereby established the TIFIA 
Loan Reserve Account within the Senior Lien Obligations Reserve Fund, such account to be held 
by the Trustee.   

On or before June 30, of each Fiscal Year (beginning on June 30, 20[__]), the Trustee shall 
deposit to the TIFIA Loan Reserve Account funds in the amount required such that an aggregate 
amount equal to the TIFIA Loan Reserve Account Reserve Requirement is on deposit therein.  The 
funds set aside and placed in the TIFIA Loan Reserve Account on account of the TIFIA Loan 
Reserve Account Reserve Requirement shall be held solely for the benefit of the Owner of the 
TIFIA Bond, and shall be used, withdrawn, and replenished as provided herein and in Article V of 
the Master Indenture.  If, on any date of valuation of Permitted Investments credited to the TIFIA 
Loan Reserve Account pursuant to Section 5.26 of the Master Indenture, the amount on deposit in 
the TIFIA Loan Reserve Account exceeds the TIFIA Loan Reserve Account Reserve Requirement 
as of the later of June 30, 20[__] or such date, the Trustee shall transfer such excess amount to the 
Toll Revenue Fund. 

Section 4.04 Major Maintenance and Renewal Fund – HRTF Transfers Account. 

To facilitate the tracking and use of HRTF Transfers, there is hereby established the HRTF 
Transfers Account within the Major Maintenance and Renewal Fund, such account to be held by 
the Trustee.  HRTF Transfers pursuant to Section 4.01 of this First Supplemental Indenture shall 
be deposited in the HRTF Transfers Account and shall only be used for Major Maintenance and 
Renewal Fund Permitted Expenditures that also constitute HRTF Eligible Costs. 

Section 4.05 General Reserve Fund – Restricted Account. 

(a) The Restricted Account of the General Reserve Fund will be funded only 
for so long as any TIFIA Loan issued as an Obligation under this Master Indenture is Outstanding 
and is owned by the TIFIA Lender or another federal agency and except as otherwise agreed (or 
waived). 

(b) On and after the TIFIA Debt Service Payment Commencement Date, the 
Restricted Account in the General Reserve Fund will be subject to funding in accordance with 
Clause Twentieth” of Section 5.3(b) of the Master Indenture and this Section 4.05. 

(c) [On each Semi-Annual Payment Date with respect to the TIFIA Bond, the 
amount, if any, on deposit the Restricted Account in the General Reserve Fund as of such Semi-
Annual Payment Date will be transferred to the TIFIA Loan Prepayment Account in the Senior 
Lien Obligations Fund and used to effect an extraordinary mandatory redemption of the TIFIA 
Bond as provided in Section 3.06 of this First Supplemental Indenture.] 
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(d) The Commission and the TIFIA Lender (or the Owner of the TIFIA Bond) 
may agree in a future Supplemental Indenture that the provisions relating to the Restricted Account 
in the General Reserve Fund may apply to an additional Obligation issued under the Master 
Indenture to the TIFIA Lender or any such Owner. 

(v) [With respect to the “FOURTH,” “FIFTH,” and “SIXTH” clauses of 
Section 5.03(b) of the Master Indenture, amounts in the Restricted Account in the General Reserve 
Fund shall not be credited against transfers from the Revenue Fund to the Senior Lien Obligations 
Fund.] 

Section 4.06  Notice to Commission by Trustee of Certain Insufficiencies.   In the 
event amounts available in the Toll Revenue Fund would be insufficient to make any of the 
transfers required by [Clauses First through Tenth and/or Clause Fifteenth of Section 5.03(b) of 
the Master Indenture] on the Business Day immediately prior to a Monthly Funding Date, the 
Trustee shall notify the Commission of the amount of such shortfall by 10:00 a.m. (Eastern time) 
on such day. 

 
 

ARTICLE V 
OTHER PROVISIONS 

Section 5.01 Express Lanes Future Project.   [The prior written approval of the TIFIA 
Lender shall be required for any Express Lanes Future Project (other than Phases ___, ___ and 
___ any Additional Tolled Lanes added under the provisions of the Master Tolling Agreement), 
unless, prior to any such undertaking, the Commission shall have delivered to the TIFIA Lender 
(i) a certificate of the Traffic Consultant which projects Revenue for the existing Toll Road System 
and such Express Lanes Future Project, for each Calculation Period to the Final Maturity Date and 
(ii) a certificate of the Commission that demonstrates, based on the projections of the Traffic 
Consultant, to the effect that (A) Net Revenue during the preceding Calculation Period ending not 
more than ninety (90) days prior to the date of such certificate, was sufficient to satisfy the 
requirements of Section 6.03(a) of the Master Indenture; and (B) projected Net Revenue is 
expected to be sufficient to produce (I) a Senior Debt Service Coverage Ratio for each Calculation 
Period to the Final Maturity Date of not less than 1.35:1.00, (II) an All-in Cost Coverage Ratio for 
each Calculation Period to the Final Maturity Date of not less than 1.10:1.00, and (III) a Loan Life 
Coverage Ratio for each Calculation Period to the Final Maturity Date of not less than 1.50:1.00.  
In calculating projected Net Revenue, the Commission and/or the Traffic Consultant shall (i) take 
into account (A) amounts projected to be received from any adopted toll increase or increases 
(provided that no additional approvals need to be obtained and no additional requirements need to 
be satisfied in order to implement any such increase or increases), and (B) any additional toll lanes 
and facilities to be designated as included within the definition of the Toll Roads System.  [In 
calculating Annual Debt Service, the Commission may take into consideration as a credit against 
Annual Debt Service any amounts that would be available pursuant to the last paragraph of Section 
6.03(a).]   

Section 5.02 Tax Status. It is the intention of the Commission that the interest on the 
TIFIA Bond is not excluded from the gross income of the holders and in that regard the 
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Commission agrees not to file a form 8038-G, or any comparable information return relating to 
tax-exempt obligations, with the Internal Revenue Service. 

Section 5.03 No Amendment without Consent of the TIFIA Lender. The Commission 
shall not enter into a Supplemental Indenture (other than this First Supplemental Indenture) 
pursuant to the Indenture without the prior written consent of the TIFIA Lender (or its successors 
or assigns) as set forth in the Indenture except to provide for the authorization and issuance of 
additional Obligations for which, under the provisions of the TIFIA Toll Loan Agreement and the 
Indenture, the consent of the TIFIA Lender is not required. 

ARTICLE VI 
MISCELLANEOUS 

Section 6.02 Severability.  If any covenant, agreement or provision, or any portion 
thereof, contained in this First Supplemental Indenture, or the application thereof to any person or 
circumstance, is held to be unconstitutional, invalid or unenforceable, the remainder of this First 
Supplemental Indenture, and the application of any such covenant, agreement or provision, or 
portion thereof, to other persons or circumstances, shall be deemed severable and shall not be 
affected thereby, and this First Supplemental Indenture shall remain valid. 

Section 6.03 Parties Interested Herein.  Nothing in this First Supplemental Indenture 
expressed or implied is intended or shall be construed to confer upon, or to give to, any person or 
entity, other than the Commission, the Trustee, and the Owners of the TIFIA Bond, any right, 
remedy or claim under or by reason of this First Supplemental Indenture or any covenant, condition 
or stipulation hereof; and all the covenants, stipulations, promises and agreements in this First 
Supplemental Indenture contained by and on behalf of the Commission shall be for the sole and 
exclusive benefit of the Commission, the Trustee and the Owners. 

Section 6.04 Headings Not Binding.  The headings in this First Supplemental Indenture 
are for convenience only and in no way define, limit or describe the scope or intent of any 
provisions or sections of this First Supplemental Indenture. 

Section 6.05 Indenture to Remain in Effect.  Save and except as supplemented by this 
First Supplemental Indenture, the Master Indenture shall remain in full force and effect. 

Section 6.06 Effective Date of First Supplemental Indenture.  This First Supplemental 
Indenture shall take effect upon its execution and delivery. 

Section 6.07 Execution in Counterparts. This First Supplemental Indenture may be 
executed in several counterparts, each of which shall be deemed an original, and all of which shall 
constitute but one and the same instrument. 

IN WITNESS WHEREOF, the parties hereto have executed this First Supplemental 
Indenture by their officers thereunto duly authorized as of the day and year first written above. 

HAMPTON ROADS 
TRANSPORTATION 
ACCOUNTABILITY COMMISSION 
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By:       
         [Title] 

 

       __________________________________, 
       as Trustee 

       By:       
        Authorized Officer 
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EXHIBIT A 

FORM OF TRANSFEREE’S LETTER  

       [NAME OF BOND TRUSTEE]      

 
Re: Hampton Roads Transportation Accountability Commission 

Toll Revenue Senior Lien Obligation, 2021 TIFIA Series           

Ladies and Gentlemen: 

The undersigned representatives of  ___________________  (the “Purchaser”), do hereby certify, 
represent and warrant for the benefit of ______________________ as trustee (the “Trustee”), that 
the Purchaser is not a party to the TIFIA Toll Loan Agreement and does not have the rights or 
obligations of the “TIFIA Lender” thereunder.  The Purchaser understands that in connection with 
any future transfer or exchange of the TIFIA Bond by the Purchaser, there must be delivered to 
the Trustee a letter of the transferee in substantially the form of Exhibit A to the First Supplemental 
Indenture. 

The undersigned Purchaser hereby further represents as follows: 

1. The Purchaser has full power and authority to carry on its business as now 
conducted, deliver this letter and make the representations contained herein. 

2. The Purchaser has knowledge and experience in financial and business matters that 
make it capable of evaluating the TIFIA Bond and the risks associated with the purchase 
of the TIFIA Bond; has the ability to bear the economic risk of an investment in the TIFIA 
Bond; and is an “accredited investor” as defined in Rule 501 of Regulation D promulgated 
under the Securities Act of 1933, as amended. 

3. The Purchaser has conducted its own investigation of the financial condition of the 
Commission, the TIFIA Bond, the Indenture, the Toll Roads System, the Revenues and 
the Trust Estate, and has obtained such information regarding the TIFIA Bond, such 
facilities and the Commission and its operations, financial condition and financial 
prospects as the Purchaser deems necessary to make an informed investment decision with 
respect to the purchase of the TIFIA Bond. 

4. The Purchaser is purchasing the TIFIA Bond for its own account solely and not  
with a present view to any distribution of the TIFIA Bond or any interest therein or portion 
thereof or without a present intention of distributing or reselling the TIFIA Bond or any 
interest therein or portion thereof, provided that the Purchaser retains the right at any time 
to dispose of the TIFIA Bond or any interest therein or portion thereof as it may determine 
to be in its best interests, subject to the requirements and provisions of the Indenture.  In 
the event that the Purchaser disposes of the TIFIA Bond or any part thereof in the future, 
the Purchaser understands that it has the responsibility for complying with any applicable 
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federal and state securities laws and all rules and regulations promulgated pursuant 
thereto. 

5. The Purchaser understands that the TIFIA Bond is a limited obligation of the 
Commission secured solely by the Trust Estate as defined and provided in the Indenture 
and the Commission is not obligated to pay the TIFIA Bond except from the Trust Estate.  
The TIFIA Bond does not constitute a debt or liability of the Commonwealth of Virginia 
or any political subdivision of the State other than the Commission.  Neither the full faith 
and credit nor the taxing power of the Commonwealth of Virginia or any political 
subdivision of the Commonwealth of Virginia is pledged to the payment of principal of or 
interest on the TIFIA Bond. 

6. The Purchaser acknowledges that the TIFIA Bond has not been registered under 
the under the Securities Act of 1933, as amended, and that such registration is not legally 
required.  The Purchaser agrees that it will comply with any applicable state and federal 
securities laws then in effect with respect to any subsequent disposition of the TIFIA 
Bond, and further acknowledges that any current exemption from registration of the TIFIA 
Bond does not affect or diminish this requirement. 

7. In entering into this transaction, the Purchaser has not relied upon any 
representations or opinions of the Commission (except as with respect to representations, 
warranties and covenants made by the Commission in the Indenture), its counsel or its 
bond counsel, or other counsel to the Commission relating to the legal consequences or 
other aspects of its investment in the TIFIA Bond. 

9. The Purchaser has been informed that the TIFIA Bond (i) has not been and will 
not be registered or otherwise qualified for sale under the “Blue Sky” laws and 
regulations of any jurisdiction, and (ii) will not be listed on any stock or other securities 
exchange. 

10. None of the Commission, its governing body, or any of its employees, counsel or 
agents will have any responsibility to the Purchaser for the accuracy or completeness of 
information obtained by the Purchaser from any source regarding the Commission or its 
financial condition or regarding the TIFIA Bond, the provision for payment thereof, or the 
sufficiency of any security therefor.  No written information has been provided by the 
Commission to the Purchaser with respect to the TIFIA Bond.  The Purchaser 
acknowledges that, as between the Purchaser and all of such parties, the Purchaser has 
assumed responsibility for obtaining such information and making such review as the 
Purchaser deemed necessary or desirable in connection with its decision to purchase the 
TIFIA Bond. 

Terms not defined herein shall have the meanings given to them under the Master 
Indenture, dated as of  1, 2021, as supplemented, including as supplemented by the First 
Supplemental Indenture, dated as of  1, 2021 (as so supplemented, the “Indenture”), each by and 
between Hampton Roads Transportation Accountability Commission and 
___________________, as Trustee. 
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IN WITNESS WHEREOF, the undersigned representative has hereunto executed this letter as of 
the day of , 20__. 

       [PURCHASER] 

       By:       
       Name:       
       Title:       
 

[MUST BE SIGNED BY ACTUAL PURCHASER 
MAY NOT BE SIGNED BY NOMINEE OR AGENT] 
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EXHIBIT B 

FORM OF TIFIA BOND 

 

Number R-1       Not to Exceed $   
(plus compounded interest added to principal) 

UNITED STATES OF AMERICA 

COMMONWEALTH OF VIRGINIA 

HAMPTON ROADS TRANSPORTATION ACCOUNTABILITY COMMISSION 
TOLL REVENUE BONDS, 2021 TIFIA SERIES – SENIOR LIEN OBLIGATION 

 

Registered Owner:  UNITED STATES DEPARTMENT OF TRANSPORTATION, 
         acting by and through the Executive Director of the Build America Bureau 

Maturity Date:  June 30, 20___ or such earlier date determined pursuant to the 
TIFIA 
Loan Agreement 

Maximum 
Principal Amount:  DOLLARS (PLUS COMPOUNDED INTEREST ADDED TO 

PRINCIPAL) 

Interest Rate: 

Issue Date: ___________, 2021 

HAMPTON ROADS TRANSPORTATION ACCOUNTABILITY COMMISSION, a 
public entity duly organized and existing under the laws of the Commonwealth of Virginia (the 
“Commission”) for value received, hereby promises to pay (but solely from the Trust Estate 
hereinafter referred to) to the United States Department of Transportation, acting by and through 
the Executive Director of the Build America Bureau (the “TIFIA Lender” or “Registered Owner”), 
the lesser of (x) the Maximum Principal Amount set forth above and (y) the aggregate unpaid 
principal amount of all disbursements (the “Disbursements”) made by the TIFIA Lender (such 
lesser amount, together with any interest at the rate set forth above that is compounded on July 1 
and January 1 of each year following the initial disbursement and capitalized in accordance with 
the provisions of the TIFIA Toll Loan Agreement, dated  , 2021, by and between the 
Commission and the TIFIA Lender (the “TIFIA Toll Loan Agreement”), being hereinafter referred 
to as the “Outstanding TIFIA Loan Balance”), together with accrued and unpaid interest 
(including, if applicable, interest at the TIFIA Default Rate, as defined in the TIFIA Toll Loan 
Agreement) on the Outstanding TIFIA Loan Balance from the last compounding date, 
compounded on the basis of a 365-day or 366-day year, as appropriate, all as more fully described 
in the above-referenced TIFIA Toll Loan Agreement.  Each Disbursement made by the TIFIA 
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Lender to the Commission pursuant to the TIFIA Toll Loan Agreement and each prepayment made 
on account of the Outstanding TIFIA Loan Balance shall be recorded by or on behalf of the TIFIA 
Lender and endorsed on the grid attached hereto as Appendix One, which will correspond to 
[Exhibit G-1 in the TIFIA Toll Loan Agreement]; provided, however, that neither the failure to 
make any such recordation nor any error in such recordation shall affect in any manner the 
Borrower’s obligations hereunder or under any other TIFIA Loan Document.  The Commission 
shall provide notice to the Trustee of the same.  The principal hereof shall be payable in the manner 
and at the place provided in the TIFIA Toll Loan Agreement and shall be paid in accordance with 
[Exhibit G-1 to the TIFIA Toll Loan Agreement], as revised from time-to-time in accordance with 
the TIFIA Toll Loan Agreement, until paid in full.  Such [Exhibit G-1 to the TIFIA Toll Loan 
Agreement] shall be revised or completed by or on behalf of the TIFIA Lender in accordance with 
the terms of the TIFIA Toll Loan Agreement, provided that neither the failure to make any such 
recordation nor any error in such recordation shall affect in any manner the Commission’s 
obligations hereunder or under any other TIFIA Loan Document.  Payments of interest hereon are 
to be made in accordance with Sections [9 and 10] of the TIFIA Toll Loan Agreement as the same 
become due.  Principal of and interest on this Bond shall be paid in funds available on the due date 
and in any lawful coin or currency of the United States of America which at the date of payment 
is legal tender for the payment of public and private debts. 

This Bond is a fully registered Bond and the principal of and interest on the Bond shall be 
payable by wire transfer to the Registered Owner hereof in accordance with the TIFIA Toll Loan 
Agreement. 

This Bond is one of a duly authorized issue of bonds of the Commission, designated as 
“Hampton Roads Transportation Accountability Commission Toll Revenue Bonds, 2021 TIFIA 
Series – Senior Lien Obligation ” (the “Bond”), of the series designated above, all of which are 
being issued pursuant to Virginia Code 33.2-2612, is set forth in Chapter 26, Title 33.2 (the 
“HRTAC Act”) and a Master Indenture, dated as of ___________ 1, 2021 (the “Master 
Indenture”), as supplemented by a First Supplemental Indenture, dated as of  1, 2021 (the 
“First Supplemental  Indenture”), each between the Commission and ____________________, as 
trustee (the “Trustee”).  The Master Indenture, as supplemented and amended from time to time 
pursuant to its terms, including as supplemented by the First Supplemental Indenture, is hereinafter 
referred to as the “Indenture.” Capitalized terms used herein and not otherwise defined shall have 
the meaning given such terms in the Indenture, and if not defined in the Indenture, as defined in 
the TIFIA Toll Loan Agreement. 

 
This Bond and the issue of which it is a part, and the premium, if any, and the interest 

on this Bond are limited obligations of the Borrower, and shall be payable solely from the 
revenues, moneys and other property pledged to the Trustee for such purpose under the 
Indenture on a parity with other Outstanding Senior Lien Obligations now or hereafter to 
be issued under the Indenture.  The principal of and premium, if any, and interest on this 
Bond shall not be deemed to constitute a debt of the Commonwealth of Virginia or of any 
political subdivision thereof (including any Member Locality), and only the Borrower shall 
be liable thereon as provided herein.  This TIFIA Bond shall not constitute an indebtedness 
within the meaning of any debt limitation or restriction except as provided under Section 
33.2-1920 of the Virginia Code.   
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Reference is hereby made to the Indenture, the HRTAC Act and the TIFIA Toll Loan 
Agreement for a description of the terms on which the Bonds are issued and to be issued, the 
provisions with regard to the nature and extent of the Trust Estate and the rights of the registered 
owners of the Bonds and all the terms of the Indenture and the TIFIA Toll Loan Agreement are 
hereby incorporated herein and constitute a contract between the Commission and the registered 
owner from time to time of this Bond, and to all the provisions thereof the registered owner of this 
Bond, by its acceptance hereof, consents and agrees.  Additional Bonds may be issued and other 
indebtedness may be incurred on a parity basis with the Series of Bonds of which this Bond is a 
part, but only subject to the conditions and limitations contained in the Indenture and the TIFIA 
Toll Loan Agreement.  Fees, costs and other amounts are payable from time to time by the 
Commission to the TIFIA Lender in connection with and pursuant to the terms of the TIFIA Toll 
Loan Agreement and the Indenture. 

This Bond is secured by and payable both as to principal and interest, and as to any 
premium upon the redemption hereof, solely from the Trust Estate as defined in the Indenture, 
subject only to the provisions of the Indenture permitting application thereof for the purposes and 
on the terms and conditions set forth therein, and the Commission is not obligated to pay this Bond 
except from such Trust Estate. 

THIS BOND SHALL AND MAY BE PREPAID in whole or in part (and, if in part, the 
principal installments and amounts thereof to be prepaid to be determined in accordance with the 
TIFIA Toll Loan Agreement and the Indenture; provided, however, that any prepayment shall be 
in principal amounts of $[1,000,000] or any integral multiple of $[1.00] in excess thereof), at any 
time or from time to time, without penalty or premium, by paying to the Owner all or part of the 
principal amount of this Bond in accordance with the TIFIA Toll Loan Agreement. 

THIS BOND SHALL BE SUBJECT TO MANDATORY PREPAYMENT in accordance 
with the TIFIA Toll Loan Agreement and the Indenture. 

The rights and obligations of the Commission and of the holders and registered owners of 
the Bonds of the Series of Bonds of which this Bond is a part may be modified or amended at any 
time in the manner, to the extent, and upon the terms provided in the TIFIA Toll Loan Agreement. 

This Bond is transferable or exchangeable as provided in Section [19] of the TIFIA Toll 
Loan Agreement and Section 2.08 of the Indenture, upon surrender by the registered owner hereof 
in person, or by such owner’s duly authorized attorney, of this Bond at the Principal Office of the 
Trustee, together with a written instrument of transfer satisfactory to the Trustee duly executed by 
the registered owner or such owner’s duly authorized attorney, and thereupon a new Bond or Bonds 
of the same series, maturity, interest rate and in the aggregate maximum principal amount, shall 
be issued to the registered owner or owners in exchange therefor as provided in the Indenture, 
upon payment of any charges therein prescribed. 

The person in whose name this Bond is registered shall be deemed and regarded as the 
absolute owner hereof for all purposes, including receiving payment of, or on account of, the 
principal of and premium and interest due hereon. 
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The Trustee shall not register any transfer or exchange of this Bond unless the Owner’s 
prospective transferee delivers to the Trustee a letter substantially in the form as set forth in Exhibit 
A attached to the First Supplemental Indenture. 

Any delay on the part of the TIFIA Lender in exercising any right hereunder or under the 
TIFIA Toll Loan Agreement shall not operate as a waiver of any such right, and any waiver granted 
with respect to one default shall not operate as a waiver in the event of any subsequent default.  
The Commission hereby waives presentment, demand, protest and notice of any kind. 

It is hereby certified and recited by the Commission that any and all acts, conditions and 
things required to exist, to happen and to be performed, precedent to and in the incurring of the 
indebtedness evidenced by this Bond, and in the issuing of this Bond, exist, have happened and 
have been performed in due time, form and manner, as required by the Constitution and statutes 
of the Commonwealth of Virginia and the HRTAC Act, and that this Bond, together with all other 
indebtedness of the Commission secured by the Trust Estate, is within every debt and other limit 
prescribed by the Constitution and statutes of the Commonwealth of Virginia. 

This Bond shall not be entitled to any benefit under the Indenture, or become valid or 
obligatory for any purpose, until the certificate of authentication hereon endorsed shall have been 
manually signed by the Trustee. 

IN WITNESS WHEREOF the Hampton Roads Transportation Accountability 
Commission has caused this Bond to be executed in its name and on its behalf by the manual or 
facsimile signature of its duly authorized representatives all as of the Issue Date set forth above. 

HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION 

By: ______________________________  
[Chair] 
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[FORM OF CERTIFICATE OF AUTHENTICATION] 

It is hereby certified that this Bond has been issued under the provisions of the Indenture 
described in this Bond. 

Dated of Authentication: 
__________________________________, as 
Trustee 
 
By:__________________________________ 
 Authorized Officer 
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[FORM OF ASSIGNMENT] 

FOR VALUE RECEIVED, the undersigned hereby sells, assigns and transfers unto 

______________________________________________________________________________ 
(Please print or Type Name and Address of Assignee) 

PLEASE INSERT SOCIAL SECURITY OR OTHER 
TAX IDENTIFICATION NUMBER OF ASSIGNEE 
______________________________________________________________________________ 

______________________________________________________________________________ 
the within bond and all rights thereunder, and hereby irrevocably constitutes and appoints 
 
______________________________________________________________________________
to transfer the Bond on the books kept for registration thereof with full power of substitution in 
the premises. 
 
 
Dated:____________________ 
 
Signature:     __________________________________________ 
        (Signature of Assignor) 
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APPENDIX ONE 
HAMPTON ROADS TRANSPORTATION AUTHORITY 

TOLL REVENUE BONDS, 2021 TIFIA SERIES – SENIOR LIEN OBLIGATION 
(TIFIA – 20__- _____ ) 

HAMPTON ROADS EXPRESS LANES INITIAL PROJECT 

Maximum Principal Sum: $ __________________  Maturity Date: June 30, 20[___] (or such 
(plus compounded interest earlier date determined pursuant 
added to principal) to the TIFIA Toll Loan Agreement) 

Borrower: Hampton Roads Transportation Accountability Commission 

TIFIA Lender: The United States Department of Transportation, acting by and through 
the Executive Director of the Build America Bureau 

DISBURSEMENTS AND PAYMENTS OF PRINCIPAL  

Date Amount of  
Disbursement 

Compounded 
Interest 

Amount of 
Principal Paid 

Unpaid  
Principal  
Balance 

Notation  
Made By 

            
            
            
            
            
            
            
            
            
            
            
            
            
            
            
            
             

1 This Grid may be extended if the number of Disbursements, payments and extensions so requires. 
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UNITED STATES 
DEPARTMENT OF TRANSPORTATION 

 
 

TIFIA LOAN AGREEMENT 
(Toll Revenues) 

 
 

For Up to $[345,000,000] 
 
 

With 
 
 

HAMPTON ROADS TRANSPORTATION ACCOUNTABILITY 
COMMISSION 

 
For the 

 
 
 

I-64 HAMPTON ROADS BRIDGE-TUNNEL CONNECTING HAMPTON 
AND NORFOLK PROJECT 

(TIFIA – 2021[_____]) 
 
 
 

Dated as of [________], 2021 
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TIFIA LOAN AGREEMENT 

THIS TIFIA LOAN AGREEMENT (this “Agreement”), dated as of the Effective Date, 
is by and between the HAMPTON ROADS TRANSPORTATION ACCOUNTABILITY 
COMMISSION, a body politic and a political subdivision created under the laws of the 
Commonwealth of Virginia (the “State”), with an address of The Regional Building, 723 
Woodlake Drive, Chesapeake, Virginia 23320 (the “Borrower”), and the UNITED STATES 
DEPARTMENT OF TRANSPORTATION, an agency of the United States of America, acting 
by and through the Executive Director of the Build America Bureau (the “Executive Director”), 
with an address of 1200 New Jersey Avenue, S.E., Washington, D.C. 20590 (the “TIFIA 
Lender”). 

RECITALS: 

WHEREAS, the Congress of the United States of America (the “Congress”) has found that 
a well-developed system of transportation infrastructure is critical to the economic well-being, 
health and welfare of the people of the United States of America and, in furtherance thereof, has 
enacted the Transportation Infrastructure Finance and Innovation Act of 1998 (“TIFIA”), as 
codified at 23 U.S.C. §§ 601-609 (as amended from time to time, the “Act”); and 

WHEREAS, Section 603 of the Act authorizes the TIFIA Lender to enter into agreements 
with one or more obligors to make secured loans; and 

WHEREAS, the Borrower has requested that the TIFIA Lender make the TIFIA Loan (as 
defined herein) in a principal amount not to exceed $[345,000,000] (excluding interest that is 
capitalized in accordance with the terms hereof) (such amount, the “Maximum TIFIA Loan 
Amount”) to be used to pay a portion of the Eligible Project Costs (as defined herein) related to 
the Project (as defined herein) pursuant to the application for TIFIA credit assistance dated [____], 
2021 (the “Application”); and 

WHEREAS, on [____], 2021, the Secretary (as defined herein) approved TIFIA credit 
assistance for the Project in the form of the TIFIA Loan; and 

WHEREAS, pursuant to the Indenture and the TIFIA Supplemental Indenture (as defined 
herein), the Borrower has pledged and granted to the Trustee (as defined herein) the hereinafter 
defined Trust Estate, which secures the repayment of Obligations issued by the Borrower, 
including the TIFIA Bond (as defined herein), based on their respective lien priority; and 

WHEREAS, the TIFIA Lender is prepared to extend credit upon the terms and conditions 
hereof; and 

WHEREAS, the Borrower agrees to repay any amount due pursuant to this Agreement and 
the TIFIA Bond in accordance with the terms and provisions hereof and thereof; and 

WHEREAS, the TIFIA Lender has entered into this Agreement in reliance upon, among 
other things, the Traffic and Revenue Study (as defined herein), the Consulting Engineer's Report 
(as defined herein), and the Base Case Projections (as defined herein) delivered by the Borrower. 
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NOW, THEREFORE, the premises being as stated above, and for good and valuable 
consideration, the receipt and sufficiency of which are acknowledged to be adequate, and intending 
to be legally bound hereby, it is hereby mutually agreed by and between the Borrower and the 
TIFIA Lender as follows: 

Section 1. Definitions. 

Unless the context otherwise requires, capitalized terms used in this Agreement shall have 
the meanings set forth below in this Section 1 (Definitions) or as otherwise defined in this 
Agreement.  Any term used in this Agreement that is defined by reference to any other agreement 
shall continue to have the meaning specified in such agreement, whether or not such agreement 
remains in effect. 

"2021 HRTF BANs" means the Borrower's [Intermediate] Lien Bond Anticipation Notes, 
Series 2021A to be issued on or about [___], 2021, in the not to exceed par amount of $[____], the 
proceeds of which are anticipated to be applied to the payment of Eligible Project Costs. 

“Acceptable Credit Rating” means, with respect to any Person, the rating of its unsecured, 
senior long-term indebtedness (or, if such Person has no such rating, then its issuer rating or 
corporate credit rating) is no lower than (a) at the time such Person executes, delivers or issues a 
Qualified Hedge, a Credit Support Instrument, or a repurchase obligation to fund any Reserve 
Fund, “A+”, “A1” or the equivalent rating from at least one (1) Rating Agency that provides a 
rating on such Person’s unsecured, senior long-term indebtedness or that provides an issuer rating 
or corporate credit rating for such Person, as applicable; and (b) at any time thereafter, “A”, “A2” 
or the equivalent rating from at least one (1) Rating Agency that provides a rating on such Person’s 
unsecured, senior long-term indebtedness or that provides an issuer rating or corporate credit rating 
for such Person, as applicable. 

“Account” means each account established in accordance with the terms of the Indenture. 

“Accreted Value” means, with respect to any Capital Appreciation Obligations or 
Convertible Capital Appreciation Obligations, the principal amount thereof plus the interest 
accrued thereon at and prior to the maturity or earlier redemption thereof, in the case of a Capital 
Appreciation Obligation, or at and prior to the date of conversion of such Obligation to a Current 
Interest Obligation, in the case of a Convertible Capital Appreciation Obligation (other than the 
TIFIA Loan), compounded on the basis of a 360-day year of twelve 30-day months at the 
approximate interest rate thereon on each compounding date specified therein.  The Accreted 
Value of an Obligation at any date of computation shall be an amount equal to the principal amount 
of such Obligation plus interest accrued thereon from the date of issuance, such interest to accrue 
at the rate per annum established as provided in a Supplemental Indenture and be compounded 
periodically, plus, if such date of computation shall not be a compounding date, the ratable portion 
of the difference between the Accreted Value computed as of the immediately preceding 
compounding date (or the date of issuance thereof if the date of computation is prior to the first 
compounding date succeeding the date of issuance) and the Accreted Value computed as of the 
immediately succeeding compounding date, calculated based on the assumption that the Accreted 
Value increases during any period in equal daily amounts (with straight-line interpolation between 
compounding dates). 
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“Act” means the Act as defined in the recitals hereto. 

"Additional Network Costs Payment Fund" means the Fund by that name created 
pursuant to Section 5.02 of the Indenture. 

“Additional Project Contracts” means any contract, agreement, letter of intent, 
understanding or instrument (other than a Principal Project Contract) entered into by the Borrower 
or VDOT after the Effective Date, providing for the design, construction, testing, and start-up, of 
the Project, or the safety, financial services, operation or maintenance of the Project, or otherwise 
relating to the Project, including any master contract providing goods or services for multiple 
projects or assets including the Project; provided, however, that a contract or agreement shall not 
constitute an Additional Project Contract if it (a) is entered into (i) in the ordinary course of 
business in connection with the furnishing of goods or the performance of services or (ii) for 
necessary Project-related expenditures, (b) commits the Borrower to spend, or is reasonably 
expected to involve expenditures by the Borrower in one contract or a series of related contracts 
of, no more than $2,500,000 (inflated annually by CPI) in the aggregate for any such contract or 
series of related contracts allocable to the Project or payable from Revenues and (c) is for a term 
not exceeding two (2) years (including any contract term renewals). 

“Additional Obligations” means any Obligations issued pursuant to the Indenture that are 
permitted under Section 16(a) (Indebtedness) and under the Indenture, which Additional 
Obligations are issued or incurred after the Effective Date and also satisfy the following 
requirements, as applicable: 

(a) if the proceeds thereof will be used to refinance any Senior Lien 
Obligations, Second Lien Obligations, or Subordinate Obligations and are issued on the 
same lien level as the proposed refunded Obligations, (i) such Additional Obligations must 
receive a rating from a Rating Agency that is at least the equivalent to the lesser of (A) the 
rating given on the Effective Date to the Obligations being refinanced with the proceeds of 
the Additional Obligations or (B) the most recent rating given to such Obligations pursuant  
to Section 15(i) (Annual Rating), (ii) the net proceeds thereof (after deducting any amounts 
required to be deposited to satisfy the respective Debt Service Reserve Requirement or 
required to pay costs of issuance) must not exceed the principal amount of the Obligations 
being refinanced, (iii) the respective lien level Annual Debt Service, after the incurrence 
of such Additional Obligations, in each year of the remaining term of the TIFIA Loan, must 
be projected to be less than the respective lien level Annual Debt Service projected for each 
such year in the Base Case Projections, and (iv) the stated maturity of such Additional 
Obligations shall not exceed the stated maturity for the Obligations being refinanced with 
the proceeds of the Additional Obligations; and  

(b) if the proceeds thereof will be used for any reason not described in clause 
(a) above, then: 

(i) if such Additional Obligations are Senior Lien Obligations, such 
Additional Obligations must receive an Investment Grade Rating; 
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(ii) the Borrower’s Authorized Representative shall have certified to the 
TIFIA Lender, and the Consulting Engineer shall have confirmed, that (A) there will be no 
fundamental change in the use of the Project, and the activity or project to which such 
Additional Obligations will be applied could not reasonably be expected to result in a 
Material Adverse Effect, (B) the Senior Debt Service Coverage Ratio for each Calculation 
Period from the date of issuance of such Additional Obligations through the Final Maturity 
Date will not be less than 1.55:1.00 (based on a certified revenue forecast prepared by the 
Traffic Consultant and satisfactory to the TIFIA Lender), and (C) the All-in Cost Coverage 
Ratio for each Calculation Date from the date of issuance of such Additional Obligations 
through the Final Maturity Date is not less than 1.10:1.00 (based on a certified revenue 
forecast prepared by the Traffic Consultant and satisfactory to the TIFIA Lender); and  

 
(iii) repayment of the principal amount of such Additional Obligations 

must not commence before the Debt Service Payment Commencement Date; 
 

provided that (x) for each of clauses (a) and (b) above, no Event of Default under any Indenture 
Document or this Agreement has occurred and is continuing, and (y) for clause (b) above, the 
Rating Agency that provided the most recent public ratings of the TIFIA Loan and on any other 
outstanding Senior Lien Obligations in accordance with Section 15(i) (Annual Rating) shall have 
provided a confirmation or affirmation (or the equivalent) that the incurrence of such Additional 
Obligations shall not result in a downgrade of the credit rating of the TIFIA Loan or such other 
outstanding Senior Lien Obligations to below the lower of (A) the then-existing credit ratings of 
the TIFIA Loan or such other outstanding Senior Lien Obligations, respectively, and (B) the credit 
rating of the TIFIA Loan as of the Effective Date or of such other outstanding Senior Obligations 
as of the date of issuance thereof. 

“Additional Tolled Lanes” means any lane, other than those lanes that are already part of 
the Express Lanes Initial Project described in the definition of "Express Lanes Network", on I-64 
or other roadways within Hampton Roads that (a) is part of a segment that has been expanded, 
constructed, or improved with “Commission-Controlled Money” (as defined in the MTA), or (b) 
would be within the Hampton Roads Beltway (as defined in the MTA), if any, added under the 
provisions of the MTA. 

“Agreement” has the meaning provided in the preamble hereto. 

“All-in Cost Coverage Ratio” means, for any Calculation Period, the ratio of (a) projected 
Net Revenue for such Calculation Period to (b) (i) aggregate Annual Debt Service with respect to 
all Obligations for such Calculation Period plus (ii) deposits during such Calculation Period to the 
Major Maintenance and Renewal Fund less transfers from the Major Maintenance and Renewal 
Fund during such Calculation Period to pay Major Maintenance and Renewal Fund Permitted 
Expenditures, plus (iii) deposits during such Calculation Period to the Tolling O&M Reserve Fund 
less transfers from the Tolling O&M Reserve Fund during such Calculation Period, plus (iv) the 
amount, if any, required to make up shortfalls in any other Reserve Fund; provided, that:  

(a) when calculating the All-in Cost Coverage Ratio for purposes of the Rate 
Coverage Test (but not for purposes of the Restricted Payment Conditions or any 
Additional Obligations), the projected balance in the Unrestricted General Reserve 
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Account as of the applicable Calculation Date covered by such calculation may be added 
to Net Revenues for each applicable Calculation Period; 

(b) when calculating the All-in Cost Coverage Ratio for any historical 
Calculation Period, the actual amount on deposit in the Revenue Stabilization Fund as of 
the applicable Calculation Date may be added to Net Revenues for such applicable 
Calculation Period;  

(c) when calculating the All-in Cost Coverage Ratio for any prospective 
Calculation Period, (i) Toll Revenues shall be limited to those revenues described in clause 
(a) of the definition thereof and (ii) the amount of the Revenue Stabilization Fund 
Requirement may be added to Net Revenues for such applicable Calculation Period; and  

(d) when calculating the All-in Cost Coverage Ratio for all purposes other than 
the Rate Coverage Test pursuant to Section 15(m) (Rate Coverage), TIFIA Scheduled Debt 
Service (in addition to TIFIA Mandatory Debt Service) shall be included in the calculation 
of Annual Debt Service with respect to the WIFIA Loan. 

"ANCPF Restricted Account" means the Account by that name within the Additional 
Network Costs Payment Fund created pursuant to Section 5.02 of the Indenture. 

“Annual Debt Service” means, except as expressly provided below, the amount of 
payments actually due on the applicable Obligations for any Calculation Period.  In calculating 
Annual Debt Service for any future period (except as otherwise specifically provided herein): 
 

(a) in determining the principal amount of an Obligation due in any period, payment 
shall be assumed to be made in accordance with the amortization schedule established for such 
principal, including any minimum sinking fund or account payments; 

(b) to the extent the requirements of Section 16(a)(ii) (Indebtedness) have been waived, 
any Permitted Debt bearing interest at a Variable Interest Rate shall be deemed to bear interest at 
such rate or rates approved in writing by the TIFIA Lender at the time such debt is issued;  

(c) the principal and/or interest portion (whether by redemption or otherwise) of 
Capital Appreciation Obligations and Deferred Income Bonds shall be the Accreted Value and 
Appreciated Value thereof, respectively, due and payable in respect of such period; 

(d) principal and interest payments on Obligations may be excluded to the extent such 
payments are to be paid from amounts other than Revenues that are irrevocably held by the Trustee 
or another fiduciary in escrow specifically for the payment of such principal and interest and 
interest payments on any Obligations may be excluded to the extent that such interest payments 
are to be paid from capitalized interest held by the Trustee or another fiduciary in a capitalized 
interest account (and not a Reserve Fund) funded from sources other than Revenues specifically 
to pay such interest, including amounts held on deposit to pay capitalized interest on one or more 
Series of Obligations; 

(e) if any of the Obligations are, or upon issuance will be, obligations for which the 
Borrower is entitled to receive Subsidy Payments, as evidenced by an opinion of Bond Counsel 
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delivered with respect to such Obligations, such Obligations may be treated as bearing an interest 
rate equal to the rate of interest borne or assumed to be borne, as applicable, by the Obligations for 
the period of determination minus a rate equal to the Subsidy Payments to which the Borrower is 
entitled for such period, divided by the Outstanding principal amount of such Obligations during 
such period; and  

(f) Except as otherwise expressly set forth herein, Annual Debt Service in respect of 
the TIFIA Loan shall include TIFIA Mandatory Debt Service and TIFIA Scheduled Debt Service 
with respect to the applicable time period.  

“Annual Operating Budget” means the budget of revenues and expenses prepared by the 
Borrower and approved by the Borrower’s board of directors for each Borrower Fiscal Year. 

“Anticipated TIFIA Loan Disbursement Schedule” means the schedule set forth in 
Exhibit B, reflecting the anticipated disbursement of proceeds of the TIFIA Loan, as such schedule 
may be amended from time to time pursuant to Section 4(c) (Disbursement Conditions). 

“Anti-Corruption Laws” means all U.S. and other applicable laws, rules and regulations, 
as amended from time to time concerning or related to bribery or corruption. 

“Anti-Money Laundering Laws” means all U.S. and other applicable laws, rules and 
regulations, as amended from time to time concerning or related to anti-money laundering, 
including but not limited to those contained in the Bank Secrecy Act and the Patriot Act. 

“Application” has the meaning provided in the recitals hereto. 

“Appreciated Value” means, with respect to any Deferred Income Bond as of any 
Valuation Date or for any period, the amount set forth for such date or period as determined in 
accordance with the Supplemental Indenture authorizing such Deferred Income Bond. 

“Balloon Indebtedness” means any Obligations, twenty-five percent (25%) or more of the 
principal of which matures on the same date or within a Borrower Fiscal Year.  

“Bank Lending Margin” means in respect of any Variable Interest Rate Obligations, the 
“Applicable Margin” or comparable interest rate margin as defined in the financing documents 
related to such Variable Interest Rate Obligations. 

“Bank Secrecy Act” means the Bank Secrecy Act of 1970 (Titles I and II of Pub. L. No. 
91-508, codified at 12 U.S.C. §§ 1829b and 1951-1959 and 31 U.S.C. §§ 312, 5311-5313, and 
5316-5322), as amended from time to time, and any successor statute of similar import and the 
regulations promulgated thereunder. 

“Bankruptcy Related Event” means, with respect to any Person, 

(a) an involuntary proceeding shall be commenced or an involuntary petition 
shall be filed seeking (i) liquidation, reorganization or other relief in respect of such Person 
or any of its debts, or of a substantial part of the assets thereof, under any Insolvency Laws, 
or (ii) the appointment of a receiver, trustee, liquidator, custodian, sequestrator, conservator 
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or similar official for such Person or for a substantial part of the assets thereof and, in any 
case referred to in the foregoing subclauses (i) and (ii), such proceeding or petition shall 
continue undismissed for sixty (60) days or an order or decree approving or ordering any 
of the foregoing shall be entered; 

(b) such Person shall (i) apply for or consent to the appointment of a receiver, 
trustee, liquidator, custodian, sequestrator, conservator or similar official therefor or for a 
substantial part of the assets thereof, (ii) generally not be paying its debts as they become 
due unless such debts are the subject of a bona fide dispute, or become unable to pay its 
debts generally as they become due, (iii) solely with respect to the Borrower, fail to make 
two (2) consecutive payments of TIFIA Mandatory Debt Service in accordance with the 
provisions of Section 9 (Payment of Principal and Interest), (iv) make a general assignment 
for the benefit of creditors, (v) consent to the institution of, or fail to contest in a timely 
and appropriate manner, any proceeding or petition with respect to it described in clause (a) 
of this definition, (vi) commence a voluntary proceeding under any Insolvency Law, or file 
a voluntary petition seeking liquidation, reorganization, an arrangement with creditors or 
an order for relief under any Insolvency Law, (vii) file an answer admitting the material 
allegations of a petition filed against it in any proceeding referred to in the foregoing 
subclauses (i) through (vi), inclusive, of this clause (b), or (viii) take any action for the 
purpose of effecting any of the foregoing, including seeking approval or legislative 
enactment by any Governmental Authority to authorize commencement of a voluntary 
proceeding under any Insolvency Law; 

(c) solely with respect to the Borrower, (i) the Trustee shall commence a 
process pursuant to which all or a substantial part of the Trust Estate may be sold or 
otherwise disposed of in a public or private sale or disposition pursuant to a foreclosure of 
the Liens thereon securing any Obligations (including the TIFIA Loan), or (ii) the Trustee 
shall commence a process pursuant to which all or a substantial part of the Trust Estate 
may be sold or otherwise disposed of pursuant to a sale or disposition of such Trust Estate 
in lieu of foreclosure; or 

(d) solely with respect to the Borrower, the Trustee shall transfer, pursuant to 
directions issued by the Bondholders, funds on deposit in any of the Funds upon the 
occurrence and during the continuation of an Event of Default under the Indenture 
Documents for application to the prepayment or repayment of any principal amount of the 
Obligations other than in accordance with the provisions of the Indenture. 

“Base Case Financial Model” means a financial model prepared by (or on behalf of) the 
Borrower forecasting the revenues and expenditures of the Borrower for time periods through the 
Final Maturity Date and based upon assumptions and methodology provided by the Borrower and 
acceptable to the TIFIA Lender as of the Effective Date, which model shall be provided to the 
TIFIA Lender as a fully functional Microsoft Excel – based financial model or such other format 
requested by the TIFIA Lender. 

“Base Case Projections” means the initial forecast for the Borrower prepared as of the 
Effective Date using the Base Case Financial Model. 
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“Bond Anticipation Obligations” means Obligations issued in anticipation of the sale of 
a Series of Obligations in a principal amount not exceeding the principal amount of such Series of 
Obligations and payable from the proceeds of the sale of the Series of Obligations in anticipation 
of which such Bond Anticipation Obligations are issued, which may be payable, in whole or in 
part, from Toll Revenues, as set forth in a Supplemental Indenture. 

“Bondholder” or "Holder" or "Owner" means, when used with respect to the TIFIA 
Bond, the TIFIA Lender and, when used with respect to any other Obligation, the record owner of 
such Obligation. 

“Borrower” has the meaning provided in the preamble hereto. 

“Borrower Fiscal Year” means (a) as of the Effective Date, a fiscal year of the Borrower 
commencing on July 1 of any calendar year and ending on June 30 of the immediately succeeding 
calendar year or (b) such other fiscal year as the Borrower may hereafter adopt after giving thirty 
(30) days’ prior written notice to the TIFIA Lender, as provided in Section 16(i) (Organizational 
Documents; Fiscal Year). 

“Borrower Related Party” means, individually or collectively, the Borrower and VDOT. 

“Borrower’s Authorized Representative” means any Person who shall be designated as 
such pursuant to Section 25 (Borrower’s Authorized Representative). 

“Business Day” means any day, other than a Saturday, Sunday or other day on which the 
Federal Government or banks are authorized or obligated by law or executive order to be closed 
in the Commonwealth or the State of New York or in any city in which the Principal Office of the 
Trustee or, with respect to any Obligations secured by a Credit Support Instrument, the office 
where draws are to be made on a Qualified Issuer is located. 

“Calculation Date” means each January 1 and July 1 occurring after the Effective Date. 

“Calculation Period” means a twelve (12) month period ending on a Calculation Date. 

“Capital Appreciation Obligations” means the Obligations designated as Capital 
Appreciation Obligations in the Supplemental Indenture providing for the issuance of such 
Obligations and on which interest is compounded and paid at maturity or on a redemption date. 

“Capital Expenditures” means expenditures made or liabilities incurred for the 
acquisition of any assets, improvements or replacements thereof that have a useful life of more 
than one (1) year and that are capitalized in accordance with generally accepted accounting 
principles as defined by the American Institute of Certified Public Accountants or such other 
nationally recognized professional body, in effect from time to time in the United States of 
America. 

“Capitalized Interest Period” means the period from (and including) the Effective Date 
to (but excluding) the first day of the initial Payment Period. 

“Commission-Controlled Funds” has the meaning provided in the PAFA. 
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"Comprehensive Agreement" means that certain Comprehensive Agreement, dated as of 
April 3, 2019, between VDOT and the Design-Builder. 

“Congress” has the meaning provided in the recitals hereto. 

“Construction Contractor” means the Design-Builder, each member of the Design-
Builder consortium (as of the Effective Date, as listed in the definition of Design-Builder), and 
each Tolling Systems Provider. 

“Construction Period” means the period from the Effective Date through the Substantial 
Completion Date. 

“Construction Schedule” means, collectively, (a) the initial schedule or schedules on 
which the construction timetables for the Project are set forth, attached hereto as Schedule II, and 
(b) any updates thereto included in the Financial Plan most recently submitted to the TIFIA Lender 
pursuant to Section 21(a)(iii)(B) (Financial Plan). 

"Consulting Engineer " means [_____] or any successor thereto or such other replacement 
engineering firm selected by the Borrower and not objected to by the TIFIA Lender within fifteen 
(15) Business Days after receiving notice of such selection.1  

"Consulting Engineer's Report" means [_____].2 

“Control” means, when used with respect to any particular Person, the possession, directly 
or indirectly, of the power to direct or cause the direction of the management and policies of such 
Person, whether through the ownership of voting securities or partnership or other ownership 
interests, by contract or otherwise, and the terms “Controlling” and “Controlled by” have 
meanings correlative to the foregoing. 

“Convertible Capital Appreciation Obligations” means Obligations (other than the 
TIFIA Loan) that initially are issued as Capital Appreciation Obligations, but later convert to 
Obligations on which interest is paid periodically.  Convertible Capital Appreciation Obligations 
shall be Capital Appreciation Obligations until the conversion date and from and after such 
conversion date shall no longer be Capital Appreciation Obligations, but shall be treated as Current 
Interest Obligations having a principal amount equal to their Accreted Value on the conversion 
date. 

“CPI” means the Consumer Price Index for All Urban Consumers (CPI-U) for the U.S. 
City Average for All Items, 1982-84=100 (not seasonally adjusted), or its successor, published by 
the Bureau of Labor Statistics, with January 2021 as the base period.  

“Credit Support Instrument” means any letter of credit, standby bond purchase 
agreement, line of credit, surety instrument or similar instrument, any bond insurance policy, or 

                                                 
1   Note to Borrower: Please confirm Consulting Engineer. 
2   Note to Borrower: Discuss 
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any agreement relating to the reimbursement of any payment thereunder (or any combination of 
the foregoing), that is obtained by the Borrower and is issued by a Qualified Issuer. 

“Current Interest Obligations” means Obligations designated as Current Interest 
Obligations in the Supplemental Indenture providing for the issuance of such Obligations and that 
pay interest to the Holders thereof on a periodic basis prior to maturity.  Current Interest 
Obligations also include Convertible Capital Appreciation Obligations after their conversion date. 

“Debt Service Payment Commencement Date” means the earlier of (a) the [third (3rd)]3 
anniversary of the Substantial Completion Date or (b) if such date does not fall on a Semi-Annual 
Payment Date, then the Debt Service Payment Commencement Date shall be the Semi-Annual 
Payment Date immediately preceding the [third (3rd)] anniversary of the Substantial Completion 
Date. 

“Debt Service Reserve Fund” means, as applicable, the Senior Lien Obligations Reserve 
Fund, the Second Lien Obligations Reserve Fund and the Subordinate Obligations Reserve Fund. 

“Debt Service Reserve Requirement” means, as applicable, the Senior Lien Obligations 
Reserve Requirement, the Second Lien Obligations Reserve Requirement and the Subordinate 
Obligations Reserve Requirement. 

“Default” means any event or condition that, with the giving of notice, the passage of time, 
or both, would constitute an Event of Default. 

“Default Rate” means an interest rate equal to the sum of (a) the TIFIA Interest Rate plus 
(b) two percent (2.00%). 

“Deferred Income Bond” means any Permitted Debt (a) as to which interest accruing 
thereon prior to the applicable Interest Commencement Date of such Permitted Debt is (i) 
compounded on each Valuation Date for such Deferred Income Bond and (ii) payable only at the 
maturity or prior redemption of such Permitted Debt and (b) as to which interest accruing after the 
applicable Interest Commencement Date is payable on the first interest payment date immediately 
succeeding the Interest Commencement Date and thereafter on the dates specified in or determined 
pursuant to the Supplemental Indenture authorizing the Permitted Debt.  For the purposes of 
receiving payment of the redemption price if a Deferred Income Bond is redeemed prior to 
maturity, the principal amount of a Deferred Income Bond shall be deemed to be its Appreciated 
Value. 

"Design-Builder" means Hampton Roads Connector Partners, an unincorporated joint 
venture comprised of its members, Dragados USA, Inc., Vinci Construction Grands Projects, 
Flatiron Constructors, Inc., and Dodin Campenon Bernard. 

“Development Default” means (a) VDOT fails to diligently prosecute the work related to 
the Project or (b) VDOT fails to complete the Project by the third (3rd) anniversary of the Projected 
Substantial Completion Date. 

                                                 
3   Note to Borrower: Please confirm. 
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“Effective Date” means the date of this Agreement. 

“Electronic Signature” means any electronic symbol or process attached to or logically 
associated with a contract or other record and executed or adopted by a person with the intent to 
sign such contract or record pursuant to [insert VA Statute]4, as amended from time to time. 

“Electronic Toll Collection Agreement” means any Electronic Toll Collection 
Agreement entered into between the Borrower and VDOT.  

“Eligible Project Costs” means amounts in the Project Budget, substantially all of which 
are paid by or for the account of the Borrower in connection with the Project, including prior 
Project expenditures for the 5-year period preceding the date of the Application, all of which shall 
arise from the following: 

(a) development phase activities, including planning, feasibility analysis, 
revenue forecasting, environmental review, permitting, preliminary engineering and design 
work and other preconstruction activities; 

(b) construction, reconstruction, rehabilitation, replacement and acquisition of 
real property (including land related to the Project and improvements to land), 
environmental mitigation, construction contingencies and acquisition of equipment; or 

(c) capitalized interest necessary to meet market requirements, reasonably 
required reserve funds, capital issuance expenses and other carrying costs during 
construction. 

“Environmental Laws” has the meaning provided in Section 13(s) (Environmental 
Matters). 

“ERISA” means the Employee Retirement Income Security Act of 1974, Pub. L. 93-406 
(29 U.S.C. § 1001 et seq.), as amended from time to time, and any successor statute of similar 
import, and the regulations thereunder. 

“ERISA Affiliate” means any trade or business (whether or not incorporated) that, together 
with the Borrower, is treated as a single employer under Section 414(b) or (c) of the Tax Code or, 
solely for purposes of Section 302 of ERISA and Section 412 of the Tax Code, is treated as a single 
employer under Section 414 of the Tax Code. 

“Event of Default” has the meaning provided in Section 19(a) (Events of Default and 
Remedies). 

“Event of Loss” means any event or series of events that causes any portion of the Project 
to be damaged, destroyed or rendered unfit for normal use for any reason whatsoever, including 
through a failure of title, or any loss of such property, or a condemnation. 

                                                 
4    Note to Borrower: Please advise of correct VA statute. 
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“Executive Director” has the meaning provided in the preamble hereto. 

"Express Lanes Network" means a network of planned contiguous HOT lanes, in each 
direction, between the interchange of Interstate 64 and Jefferson Avenue in Newport News and the 
interchange of Interstate 64, Interstate 264 and Interstate 664 in the Bowers Hill section of 
Chesapeake, which ultimately would enable continuous HOT lane travel throughout such corridor 
(the foregoing constituting the “Initial Interstate 64 Express Lanes Network” or “Initial 
Network” as described in the MTA), as depicted on Exhibit A to the Indenture, and consisting of 
the Express Lanes Initial Project and subsequent Express Lanes Future Project(s) that comprise a 
segment, phase or portion of the Express Lanes Network, including but not limited to any 
Additional Tolled Lanes (as defined in the Indenture). 

“Federal Fiscal Year” or “FFY” means the fiscal year of the Federal Government, which 
is the twelve (12) month period that ends on September 30 of the specified calendar year and 
begins on October 1 of the preceding calendar year. 

“Federal Government” means the United States of America and its departments and 
agencies. 

 “FHWA” means the Federal Highway Administration, an agency of the USDOT. 

“FHWA Division Office” means the Virginia Division Office of the FHWA. 

“Final Maturity Date” means the Semi-Annual Payment Date occurring on or 
immediately preceding the thirty-fifth (35th) anniversary of the Substantial Completion Date. 

“Financial Plan” means (a) the financial plan to be delivered within sixty (60) days after 
the Effective Date in accordance with Section 21(a) (Financial Plan) and (b) any updates thereto 
required pursuant to Section 21(a) (Financial Plan). 

“Financial Statements” has the meaning provided in Section 13(z) (Financial 
Statements). 

“Fixed Level Payment” has the meaning provided in Section 9(e) (Fixed Level Payments). 

“Fund” means each fund established in accordance with the terms of the Indenture. 

“GASB” means generally accepted accounting principles for state and local governments, 
which are the uniform minimum standards of and guidelines for financial accounting and reporting 
prescribed by the Governmental Accounting Standards Board. 

“General Assembly” means the state legislature for the Commonwealth of Virginia. 

“General Reserve Fund” means the Fund by that name created pursuant to Section 5.02 
of the Indenture. 

“Government Obligations” means (a) direct obligations of, or obligations on which the 
timely payment of principal and interest are fully and unconditionally guaranteed by, the Federal 
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Government, (b) bonds, debentures or notes issued by any of the following federal agencies: Banks 
for Cooperatives, Federal Intermediate Credit Banks, Federal Home Loan Banks, Export-Import 
Bank of the United States, Government National Mortgage Association or Federal Land Banks, 
(c) obligations issued or guaranteed by a Person Controlled or supervised by and acting as an 
instrumentality of the Federal Government pursuant to authority granted by the Congress, and (d) 
evidences of ownership of proportionate interests in future interest or principal payments on 
obligations specified in clauses (a), (b) and (c) of this definition held by a bank or trust company 
as custodian and which underlying obligations are not available to satisfy any claim of the 
custodian or any Person claiming through the custodian or to whom the custodian may be 
obligated, in each case. 

“Governmental Approvals” means all authorizations, consents, approvals, waivers, 
exceptions, variances, filings, permits, orders, licenses, exemptions and declarations of or with any 
Governmental Authority. 

“Governmental Authority” means any federal, state, provincial, county, city, town, 
village, municipal or other government or governmental department, commission, council, court, 
board, bureau, agency, authority or instrumentality (whether executive, legislative, judicial, 
administrative or regulatory), of or within the United States of America or its territories or 
possessions, including the State and its counties and municipalities, and their respective courts, 
agencies, instrumentalities and regulatory bodies, or any entity that acts “on behalf of” any of the 
foregoing, whether as an agency or authority of such body. 

“Hedging Agreement” means (a) the ISDA Master Agreement(s) and any related credit 
support annex, schedules and confirmations, to be entered into by the Borrower and a Hedging 
Bank, (b) any other agreement entered into, or to be entered into, by the Borrower and a Hedging 
Bank for a Hedging Transaction, and (c) any other documentation directly relating to the 
foregoing. 

“Hedging Banks” means any Qualified Hedge Provider that becomes a party to a Hedging 
Agreement and its permitted successors (to the extent such successors are also Qualified Hedge 
Providers). 

“Hedging Obligations” means, collectively, the payment of (a) all scheduled amounts 
payable to the Hedging Banks by the Borrower under the Hedging Agreements (including interest 
accruing after the date of any filing by the Borrower of any petition in bankruptcy or the 
commencement of any bankruptcy, insolvency or similar proceeding with respect to the 
Borrower), net of all scheduled amounts payable to the Borrower by such Hedging Banks, and (b) 
all other indebtedness, fees, indemnities and other amounts payable by the Borrower to the 
Hedging Banks under such Hedging Agreements, net of all other indebtedness, fees, indemnities 
and other amounts payable by the Hedging Banks to the Borrower under such Hedging 
Agreements; provided that Hedging Obligations shall not include Hedging Termination 
Obligations.  For the avoidance of doubt, all calculations of such amounts payable under the 
Hedging Agreements shall be made in accordance with the terms of the applicable Hedging 
Agreements. 
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“Hedging Termination Obligations” means the aggregate amount payable to the Hedging 
Banks by the Borrower upon the early termination of all or a portion of the Hedging Agreements, 
net of all amounts payable to the Borrower by such Hedging Banks upon the early unwind of all 
or a portion of such Hedging Agreements.  For the avoidance of doubt, all calculations of such 
amounts payable under the Hedging Agreements shall be made in accordance with the terms of 
the applicable Hedging Agreements. 

“Hedging Transaction” means any interest rate protection agreement, interest rate swap 
transaction, interest rate “cap” transaction, interest rate future, interest rate option or other similar 
interest rate hedging arrangement commonly used in loan transactions to hedge against interest 
rate increases and not for any speculative purpose. 

“HRTAC Act” means Chapter 26 of Title 33.2 of the Code of Virginia of 1950, as 
amended. 

“HRTF” means the Hampton Roads Transportation Fund established pursuant to the 
HRTAC Act. 

"HRTF Fifth Supplemental Indenture" means that certain Fifth Supplemental Indenture, 
dated as of [___] 1, 2021, between the Borrower and the Trustee. 

“HRTF Funds” means amounts made available for distribution from the HRTF Indenture 
as set forth in the HRTF Fifth Supplemental Indenture. 

“HRTF Indenture” means that certain Master Indenture of Trust, dated as of February 1, 
2018, between the Borrower and the HRTF Trustee, as supplemented or amended from time to 
time in accordance with its terms. 

“HRTF Indenture Documents” means the HRTF Indenture, the HRTF Bonds, and the 
HRTF Fifth Supplemental Indenture. 

"HRTF Obligations" means bonds or other obligations issued pursuant to the HRTF 
Indenture. 

 “HRTF Repayment Fund” means the account by the name created pursuant to Section 
5.02 of the Indenture. 

“HRTF Revenues” means the revenues dedicated to the HRTF from the additional sales 
and use tax revenues described in Section 58.1-638.H.2 of the Virginia Code and the additional 
wholesale motor vehicle sales tax revenues described in Section 58.1-2295.A.2 of the Virginia 
Code, together with any other funds that may be appropriated to the HRTF. 

"HRTF TIFIA Loans" means (a) the TIFIA loan under that certain TIFIA Loan 
Agreement, dated as of [the date hereof], between the Borrower and the TIFIA Lender and (b) the 
TIFIA loan under that certain TIFIA Loan Agreement, dated as of December 10, 2019, between 
the Borrower and the TIFIA Lender.  
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“HRTF Transfer” means any transfer or payment of HRTF Funds by or on behalf of the 
Borrower to a Fund or an Account pursuant to the provisions of the Indenture or any Supplemental 
Indenture[, and including by not limited to the transfers provided for under Section ___ of the Fifth 
Supplemental HRTF Indenture] for the purpose of: (a) annual deposits to the Revenue Stabilization 
Fund, (b) the initial funding of the TIFIA Loan Reserve Account, in an amount equal to the TIFIA 
Debt Service Reserve Required Balance, and (c) deposits to the Major Maintenance and Renewal 
Fund from time to time. 

“HRTF Trustee” means Wilmington Trust Company, National Association. 

“Indemnitee” has the meaning provided in Section 17 (Indemnification). 

“Indenture” means that certain Master Indenture (Toll Roads System Revenue Bonds), 
dated as of [___] 1, 2021, between the Borrower and the Trustee, as supplemented or amended 
from time to time in accordance with its terms. 

“Indenture Documents” means the Indenture, each Supplemental Indenture, each 
Hedging Agreement related to any Obligations, each Credit Support Instrument related to any 
Obligations, and each other agreement, instrument and document executed and delivered pursuant 
to or in connection with any of the foregoing. 

“Insolvency Laws” means the United States Bankruptcy Code, 11 U.S.C. § 101 et seq., as 
from time to time amended and in effect, and any state bankruptcy, insolvency, receivership, 
conservatorship or similar law now or hereafter in effect. 

“Interest Commencement Date” means, with respect to any particular Deferred Income 
Bond, the date determined by the Supplemental Indenture for such Deferred Income Bond after 
which interest accruing on such Deferred Income Bond shall be payable on the first interest 
payment date succeeding such Interest Commencement Date and periodically thereafter on the 
dates determined pursuant to such Supplemental Indenture. 

“Investment Grade Rating” means a public rating no lower than “BBB-”, “Baa3” or the 
equivalent public rating from a Rating Agency. 

“ISDA Master Agreement” means a master agreement, entered into by the Borrower and 
a Hedging Bank, in the form published by the International Swaps and Derivatives Association, 
Inc. 

“Level Payment Commencement Date” means the [forty-first (41st)] Semi-Annual 
Payment Date after the Debt Service Payment Commencement Date. 

“Level Payment Period” means the period commencing on the Level Payment 
Commencement Date and ending on the Final Maturity Date (or on such earlier date as all amounts 
due or to become due to the TIFIA Lender hereunder have been irrevocably paid in full in cash). 

“Lien” means any mortgage, pledge, hypothecation, assignment, mandatory deposit 
arrangement, encumbrance, attachment, lien (statutory or other), charge or other security interest, 
or preference, priority or other security agreement or preferential arrangement of any kind or nature 
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whatsoever, including any sale-leaseback arrangement, any conditional sale or other title retention 
agreement, any financing lease having substantially the same effect as any of the foregoing, and 
the filing of any financing statement or similar instrument under the UCC or any other applicable 
law. 

“Loan Amortization Schedule” means the Loan Amortization Schedule reflected in the 
applicable column of Exhibit G, as amended from time to time in accordance with Section 7 
(Outstanding TIFIA Loan Balance; Revisions to Exhibit G and Loan Amortization Schedule). 

"Loan Life Coverage Ratio” means, as of each applicable Calculation Date, the ratio of 
(a) the present value of all projected Net Revenue for each Calculation Date from and including 
such Calculation Date to the Final Maturity Date, in each case discounted at the Weighted Average 
Interest Cost, using the most recent Revised Financial Model (or the Base Case Financial Model 
if no Revised Financial Model has been submitted to the TIFIA Lender), adjusted to take into 
account (i) actual results and updated Net Revenue projections and (ii) additional projected Net 
Revenue and Annual Debt Service in connection with Additional Obligations; to (b) the aggregate 
outstanding principal amount of all Senior Lien Obligations and the Outstanding TIFIA Loan 
Balance on such Calculation Date; provided, that for any calculation of the Loan Life Coverage 
Ratio (i) Toll Revenues shall be limited to those revenues described in clause (a) of the definition 
thereof and (ii) the amount of the Revenue Stabilization Fund Requirement may be added to Net 
Revenues for each applicable Calculation Period.  

 “Loss Proceeds” means any proceeds of insurance resulting from any Event of Loss. 

“Major Maintenance and Renewal Fund” means the Fund by that name created pursuant 
to Section 5.02 of the Indenture. 

“Major Maintenance and Renewal Fund Permitted Expenditures” means Capital 
Expenditures reasonably necessary for the construction, reconstruction, preservation, replacement, 
renewal or modification of the Tolling Infrastructure and System.  

“Major Maintenance and Renewal Fund Required Amount” means, for any 
Calculation Period ending at the end of each Borrower Fiscal Year, commencing with the 
Borrower Fiscal Year following the Borrower Fiscal Year in which occurs the first funding of the 
Major Maintenance and Renewal Fund pursuant to a Supplemental Indenture, an amount equal to 
the greater of (a) $5,000,000, and (b) the aggregate of (i) one hundred percent (100%) of expected 
Major Maintenance and Renewal Fund Permitted Expenditures for the following twelve (12) 
month period, (ii) eighty percent (80%) of expected Major Maintenance and Renewal Fund 
Permitted Expenditures for the next following twelve (12) month period (i.e., year 2), (iii) sixty 
percent (60%) of expected Major Maintenance and Renewal Fund Permitted Expenditures for the 
next succeeding twelve (12) month period (i.e., year 3), (iv) forty percent (40%) of expected Major 
Maintenance and Renewal Fund Permitted Expenditures for the next succeeding twelve (12) 
month period (i.e., year 4) and (v) twenty percent (20%) of expected Major Maintenance and 
Renewal Fund Permitted Expenditures for the next succeeding twelve (12) month period (i.e., year 
5), in each case, based on, initially, the forecast of estimated life cycle maintenance costs with 
respect to the toll collection facilities and equipment needed for the Tolling Infrastructure and 
System as set forth in the Base Case Financial Model or, as applicable, in any Revised Financial 
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Model, in each case based on the then-current information regarding Major Maintenance and 
Renewal Fund Permitted Expenditures prepared by the Borrower and certified by the Consulting 
Engineer. 

 “Material Adverse Effect” means a material adverse effect on (a) the Project, the Toll 
Revenues, or the Trust Estate, (b) the business, operations, properties, condition (financial or 
otherwise), powers or revenues of the Borrower, (c) the legality, validity or enforceability of any 
material provision of any Indenture Document, TIFIA Loan Document or Principal Project 
Contract, (d) the ability of the Borrower or any other Principal Project Party to enter into, perform 
or comply with any of its material obligations under any Indenture Document, TIFIA Loan 
Document or Principal Project Contract to which it is a party, (e) the validity, enforceability or 
priority of the Liens provided under the Indenture Documents on the Trust Estate in favor of the 
Secured Parties or (f) the TIFIA Lender’s rights or remedies available under any TIFIA Loan 
Document. 

“Maximum Annual Debt Service” means the highest aggregate amount of TIFIA Debt 
Service for the present or any succeeding Borrower Fiscal Year. 

“Maximum TIFIA Loan Amount” has the meaning provided in the recitals hereto. 

“MMRF HRTF Cumulative Transfer Cap” means, as of each measurement date, the 
total of expected Major Maintenance and Renewal Fund Permitted Expenditures from such 
measurement date to the final maturity of all Obligations issued under the Toll Revenue Indenture 
then Outstanding, as estimated by the Consulting Engineer and initially based, using an initial 
measurement date in Fiscal Year 2026, on a forecast of estimated life cycle maintenance costs with 
respect to the Tolling Infrastructure and System.  The MMRF HRTF Cumulative Transfer Cap is 
subject to change based on the nature and extent of the Toll Roads System and then-current 
information regarding Major Maintenance and Renewal Fund Permitted Expenditures prepared by 
the Borrower and certified by the Consulting Engineer.5 

 “Monthly Funding Date” means the last day of each calendar month or, if such day is 
not a Business Day, the next preceding Business Day. 

“MTA” means that certain Master Agreement for Development and Tolling of Hampton 
Roads Express Lanes Network, dated as of August 18, 2020, by and among the Borrower, VDOT 
and the Commonwealth Transportation Board. 

 “NEPA” means the National Environmental Policy Act of 1969, Pub. L. 91-190 (42 
U.S.C. § 4321 et seq.), and any successor statute of similar import, and regulations thereunder, in 
each case as in effect from time to time. 

“NEPA Determination” means [___]. 

“Net Loss Proceeds” means Loss Proceeds (excluding any proceeds of business 
interruption insurance, delay-in-start-up insurance, proceeds covering liability of the Borrower to 

                                                 
5    Note to Borrower: Discuss methodology for determining MMRF HRTF Cumulative Transfer Cap. How frequently 

will the cap amount be updated?  Annually? 
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third parties and Other Recoveries and Damages) that remain after Loss Proceeds that have been 
used or are to be used by the Borrower or VDOT to repair or restore the Project and that are payable 
or transferable to the Borrower (or to which the Borrower is otherwise entitled). 

“Net Revenue” means, for any Fiscal Year or Calculation Period ending on a Calculation 
Date (a) Revenue less (b) Tolling O&M Costs for that period, less (c) any additional Revenue 
deposited to the Operation and Maintenance Reserve Fund in order to maintain the Tolling O&M 
Reserve Fund Requirement therein, and less (d) deposits to the Rebate Fund made from Revenues.  
In addition the following shall be excluded from the calculation of Net Revenue, (i) any 
extraordinary or one-time Revenues for such period, and (ii) any extraordinary or one-time 
expenses from Tolling O&M Costs for such period, but only if and to the extent such extraordinary 
or one-time expenses are paid or payable from extraordinary or one-time revenues being excluded 
from Revenue for such period. 

“Obligations” means all indebtedness of the Borrower (including Parity Obligations as 
defined in the Indenture) payable from Revenue and other collateral in the Trust Estate incurred 
or assumed by the Borrower for borrowed money (including indebtedness arising under Credit 
Support Instruments if payable from Revenues) and all other financing obligations of the Borrower 
relating to the Toll Roads System that, in accordance with generally accepted accounting 
principles, are included as a liability on a balance sheet for the Toll Roads System books and 
records, including any bonds, notes, certificates or other obligations, as the case may be, and 
including but not limited to Bond Anticipation Obligations, commercial paper and other Short-
Term/Put Obligations, authenticated and delivered under and pursuant to the Indenture as Senior 
Lien Obligations, Second Lien Obligations or Subordinate Obligations.  For the purpose of 
determining the “Obligations” payable from Revenue, Obligations that are no longer Outstanding 
shall be excluded. 

“OFAC” means the Office of Foreign Assets Control of the United States Department of 
the Treasury. 

“Organizational Documents” means: (a) with respect to any Person that is a 
Governmental Authority, (i) the constitutional and statutory provisions that are the basis for the 
existence and authority of such Governmental Authority, including any enabling statutes, 
ordinances or public charters and any other organic laws establishing such Governmental 
Authority and (ii) the bylaws, code of regulations, operating procedures or other organizational 
documents of or adopted by such Governmental Authority by which such Governmental Authority, 
its powers, operations or procedures or its securities, bonds, notes or other obligations are governed 
or from which such powers are derived; and (b) with respect to a Person that is not a Governmental 
Authority, (i) to the extent such Person is a corporation, the certificate or articles of incorporation 
and the by-laws of such Person, (ii) to the extent such Person is a limited liability company, the 
certificate of formation or articles of formation or organization and operating or limited liability 
company agreement of such Person and (iii) to the extent such Person is a partnership, joint 
venture, trust or other form of business, the partnership, joint venture or other applicable agreement 
of formation or organization and any agreement, instrument, filing or notice with respect thereto 
filed in connection with its formation or organization with the applicable Governmental Authority 
in the jurisdiction of its formation or organization and, if applicable, any certificate or articles of 
formation or organization or formation of such Person. 
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“Outstanding TIFIA Loan Balance” means the aggregate principal amount drawn by the 
Borrower and then outstanding (including capitalized interest) with respect to the TIFIA Loan, as 
determined in accordance with Section 7 (Outstanding TIFIA Loan Balance; Revisions to Exhibit 
G and Loan Amortization Schedule). 

 “PAFA” means that certain Project Agreement for Funding and Administration for the I-
64 Hampton Roads Bridge-Tunnel Expansion Project, dated as of April 2, 2019, between the 
Borrower and VDOT. 

“Patriot Act” means the USA PATRIOT Act, also known as the Uniting and 
Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct 
Terrorism Act of 2001, Pub. L. 107-56, as amended from time to time, and any successor statute 
of similar import, and the regulations promulgated thereunder. 

“Payment Default” has the meaning provided in Section 19(a)(i) (Payment Default). 

“Payment Period” means any period of six (6) months from (and including) a Semi-
Annual Payment Date to (but excluding) the immediately succeeding Semi-Annual Payment Date, 
commencing with the six (6) month period ending on the date immediately prior to the Debt 
Service Payment Commencement Date. 

“Permitted Debt” means: 

(d) the TIFIA Loan; and 

(e) Additional Obligations that satisfy each of the applicable requirements in 
the definition thereof. 

“Permitted Hedging Termination” means the early termination, in whole or in part, of 
any Qualified Hedge (a) at the request of the Borrower as a result of a determination by the 
Borrower that such (or any part of such) Qualified Hedge is no longer necessary or required under 
the terms of this Agreement, (b) pursuant to the terms of any Hedging Agreement evidencing such 
Qualified Hedge that provides for the notional amount of such Qualified Hedge to amortize or 
otherwise be reduced from time to time or (c) as may be required pursuant to Section 15(o)(vii) 
(Hedging). 

“Permitted Investments” means (with respect to the investment of the proceeds of the 
TIFIA Loan or any construction or reserve account established and maintained pursuant to the 
Indenture) the following obligations subject to additional restrictions included in the Investment 
of Public Funds Act, Chapter 45, Title 2.2, Code of Virginia 1950, as amended and the Security 
for Public Deposits Act, Chapter 44, Title 2.2, Code of Virginia 1950, as amended: 

(a) Government Obligations; 

(b) obligations of the United States Federal Housing Administration, the United 
States Farmers Home Administration, the United States Postal Service, and any other 
agency or instrumentality of the United States of America now or hereafter created, which 
obligations are backed by the full faith and credit of the United States of America; 
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(c) obligations of the Federal National Mortgage Association, Federal 
Financing Bank, Federal Farm Credit System, and Federal Home Loan Mortgage 
Corporation; 

(d) certificates of deposit where the certificates are collaterally secured by 
securities of the type described in clause (a) of this definition and held by a third party as 
escrow agent or custodian, of a market value not less than the amount of the certificates of 
deposit so secured, including interest, but this collateral is not required to the extent the 
certificates of deposit are insured by the Federal Government; 

(e) repurchase agreements with counterparties that have an Acceptable Credit 
Rating, when collateralized by securities of the type described in clause (a) of this 
definition and held by a third party as escrow agent or custodian, of a market value not less 
than the amount of the repurchase agreement so collateralized, including interest; 

(f) investment agreements or guaranteed investment contracts rated, or with 
any financial institution whose senior long-term debt obligations are rated, or guaranteed 
by a financial institution whose senior long-term debt obligations are rated in one of the 
two (2) highest Rating Categories for comparable types of obligations by any Rating 
Agency; 

(g) money market funds that invest solely in obligations of the United States of 
America, its agencies and instrumentalities, and having a rating by a Rating Agency equal 
to the then applicable rating of the United States of America by such Rating Agency; 

(h) investments pursuant to the Government Non-Arbitrage Act, Chapter 47, 
Title 2.2, Code of Virginia, 1950, as amended, that have been rated “AAAm-G,” “AAAm” 
or the equivalent rating by each Rating Agency that provides a rating on such obligations; 
and 

(i) investments pursuant to the Local Government Investment Pool Act, 
Chapter 46, Title 2.2, Code of Virginia, 1950, as amended, that have been rated “AAAm-
G,” “AAAm” or the equivalent rating by each Rating Agency that provides a rating on such 
obligations. 

“Person” means and includes an individual, a general or limited partnership, a joint 
venture, a corporation, a limited liability company, a trust, an unincorporated organization and any 
Governmental Authority. 

"Principal Project Contracts” means the Comprehensive Agreement, the MTA, the 
PAFA, each Electronic Toll Collection Agreement, each Violation Processing Services 
Agreement, each Tolling Systems Contract, and each Standard Project Agreement. 

“Principal Project Party” means any Person (other than the Borrower) that is a party to a 
Principal Project Contract. 
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“Project” means the following improvements on I-64 beginning west of Settlers Landing 
Road in Hampton (Exit 267) and ending at I-564 in Norfolk (Exit 276) pursuant to the terms of the 
Comprehensive Agreement: 

(a) across the water, a new bridge-tunnel crossing approximately 3.5 miles long and 
generally parallel to the existing Hampton Roads Bridge-Tunnel, which new bridge-tunnel will 
have two new tunnels that provide four lanes of capacity for eastbound traffic and allow four lanes 
of capacity to be dedicated to westbound traffic (the Borrower’s funding obligations for the new 
bridge-tunnel crossing described above excludes the South Island Trestle Bridge Replacement 
Work described below); 

(b) the construction of new marine approach bridges to carry westbound I-64 across 
the water between Norfolk and the South Island of the Hampton Roads Bridge-Tunnel, including 
the demolition (with removal and disposal) of the existing marine approach bridges between 
Norfolk and such south island (the “South Island Trestle Bridge Replacement Work”); and 

(c) on land, a new third lane to I-64 in each direction, with a roadway section sufficient 
to accommodate a part-time median shoulder lane. 

The Project is organized into three segments.  When completed, each segment of the 
Project will include one or more lanes designated as high-occupancy toll lanes. 

“Project Budget” means, collectively, the budget for the Project in the aggregate amount 
of $[_______] attached to this Agreement as Schedule I showing a summary of Total Project Costs 
with a breakdown of all Eligible Project Costs and the estimated sources and uses of funds for the 
Project, as amended from time to time subject to the reporting requirements in Section 22(b) 
(Monthly Construction Progress Report).  

“Project Construction Contracts” means the Comprehensive Agreement and each 
Tolling Systems Contract. 

“Project Fund” means the Fund by that name established pursuant to Section 5.02 of the 
Indenture. 

“Projected Substantial Completion Date” means [April [_], 2025],6 unless otherwise 
agreed by the TIFIA Lender in writing. 

“Put Bonds” means any bond that by its terms may be tendered by and at the option of the 
holder thereof for payment prior to the stated maturity or redemption date thereof either (a) by the 
Borrower and by the Person and/or from the source specified in a Supplemental Indenture or 
(b) without recourse to the Borrower, by the Person and/or from the source specified in a 
Supplemental Indenture. 

                                                 
6   Note to Borrower: Please confirm. 
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“Qualified Hedge” means, to the extent from time to time permitted by law, with respect 
to Permitted Debt any Hedging Transaction entered into with a Qualified Hedge Provider and 
meeting the requirements of Section 15(o) (Hedging). 

“Qualified Hedge Provider” means any bank or trust company authorized to engage in 
the banking business that is organized under or licensed as a branch or agency under the laws of 
the United States of America or any state thereof that has an Acceptable Credit Rating. 

“Qualified Issuer” means (i) with respect to any Credit Support Instrument issued by a 
bank or trust company, any bank or trust company authorized to engage in the banking business 
that is organized under or licensed as a branch or agency under the laws of the United States of 
America or any state thereof that has an Acceptable Credit Rating. and (ii) with respect to any 
Credit Support Instrument issued by an insurance company or other financial institution, any 
insurance company or other financial institution that is authorized and qualified to do business by 
the state insurance commissioner of its jurisdiction of organization and of the State and that has an 
Acceptable Credit Rating. 

“Rate Coverage Test” has the meaning set forth in Section 15(m) (Rate Coverage). 

“Rating Agency” means a rating agency registered with the Securities and Exchange 
Commission as a nationally recognized statistical rating organization (as defined in 15 U.S.C. 
§78c(a)(62)).  

“Rating Category” means one of the generic rating categories of a Rating Agency without 
regard to any refinement or gradation of such rating by a numerical modifier or otherwise. 

“Rebate Fund” means the Fund by that name created pursuant to Section 5.02 of the 
Indenture. 

“Related Documents” means the Indenture Documents, the HRTF Indenture Documents, 
the TIFIA Loan Documents, the Hedging Agreements and the Principal Project Contracts. 

“Requisition” has the meaning provided in Section 4(a) (Disbursement Conditions). 

“Reserve Funds” means the Senior Lien Obligations Reserve Fund (including the TIFIA 
Loan Reserve Account), the Second Lien Obligations Reserve Fund, the Subordinate Obligations 
Reserve Fund, the Tolling O&M Reserve Fund, and the Major Maintenance and Renewal Fund, 
including any accounts and sub-accounts under any of the foregoing. 

“Restricted Payment Conditions” means the requirements set forth in Section 16(d) 
(Restricted Payments). 

“Revenue Sharing Account” means the Account by that name created pursuant to Section 
5.02 of the Indenture.7 

                                                 
7   Note to Borrower: Please add to Indenture. 
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"Revenue Sharing Amount" means, as of any Calculation Date, an amount equal to fifty 
percent (50%) of any amounts available to be deposited to the Unrestricted General Reserve 
Account on such Calculation Date will cause the balance on deposit in the Unrestricted General 
Reserve Account (following such deposit, but prior to any deduction  of the Revenue Sharing 
Amount) to exceed fifty million dollars ($50,000,000). 

“Revenue Stabilization Fund” means the Fund by that name created pursuant to Section 
5.02 of the Indenture. 

“Revenue Stabilization Fund Requirement” means an amount equal to $10,000,000, or 
such other amount, if any, as may be specified by a Supplemental Indenture, with respect to a 
series of Obligations, with the prior written consent of the TIFIA Lender for so long as this 
Agreement remains in effect. 

“Revenues” means (a) Toll Revenues, (b) all interest or other income received from 
investment of money in the Funds and Accounts (excluding the Rebate Fund and any Fund or 
Account established to hold the proceeds of a drawing on any Credit Support Instrument), and (c) 
revenues received under any Hedging Transactions permitted hereunder; provided, that except as 
expressly set forth herein, “Revenues” calculated for any ratio determination shall not include 
HRTF Revenues or any amounts transferred to the Toll Revenue Fund from any other Fund or 
Account. 

“Revised Financial Model” means an updated version of the Base Case Financial Model, 
in form and substance satisfactory to the TIFIA Lender, taking into account changes in projected 
revenues, expenditures or other modeling assumptions since the delivery of the Base Case 
Financial Model (or, as applicable, the most recently submitted Revised Financial Model) and 
including a change log describing such changes. 

“Sanctioned Country” means, at any time, a country or territory which is itself the subject 
or target of any Sanctions. 

“Sanctioned Person” means, at any time, (a) any Person listed in any Sanctions-related 
list of designated Persons maintained by OFAC or the U.S. Department of State, (b) any Person 
operating, organized or resident in a Sanctioned Country, or (c) any Person owned or Controlled 
by any such Person or Persons. 

“Sanctions” means economic or financial sanctions or trade embargoes imposed, 
administered or enforced from time to time by the Federal Government, including those 
administered by OFAC or the U.S. Department of State. 

“Second Lien Obligations” means any Obligations issued or incurred under the Indenture 
that are subordinated in right of payment and lien priority to the Senior Lien Obligations and senior 
in right of payment and lien priority to the Subordinate Obligations. 

“Second Lien Obligations Fund” means the Fund by that name created pursuant to 
Section 5.02 of the Indenture. 
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“Second Lien Obligations Reserve Fund” means the Fund by that name created pursuant 
to Section 5.02 of the Indenture. 

“Second Lien Obligations Reserve Requirement” for any Second Lien Obligations 
means the amount, if any, specified by a Supplemental Indenture as the amount required to be held 
in the Second Lien Obligations Reserve Fund, or an Account thereof, for the payment of principal 
of and interest on the Outstanding Second Lien Obligations secured by such Fund or Account. 

“Secretary” means the United States Secretary of Transportation. 

“Secured Obligations” means the Senior Lien Obligations (including the obligations of 
the Borrower under this Agreement and the TIFIA Bond), the Second Lien Obligations, the 
Subordinate Obligations, the Hedging Obligations, and the Hedging Termination Obligations. 

“Secured Parties” means the Trustee, the TIFIA Lender, any other Bondholders, and the 
Hedging Banks. 

“Semi-Annual Payment Date” means each January 1 and July 1.  

“Semi-Annual Coverage Certificate” has the meaning provided in Section 21(b) (Semi-
Annual Coverage Certificates). 

“Senior Debt Service Coverage Ratio” means, for any Calculation Period, the ratio of (a) 
projected Net Revenue for such Calculation Period, to (b) (i) Annual Debt Service in respect of all 
Senior Lien Obligations for such Calculation Period plus (ii) deposits during such Calculation 
Period to the Tolling O&M Reserve Fund less transfers from the Tolling O&M Reserve Fund 
during such Calculation Period; provided, that:  

(a) when calculating the Senior Debt Service Coverage Ratio for any historical 
Calculation Period, the actual amount on deposit in the Revenue Stabilization Fund as of 
the applicable Calculation Date may be added to Net Revenues for the applicable 
Calculation Period;  

(b) when calculating the Senior Debt Service Coverage Ratio for any 
prospective Calculation Period, (i) Toll Revenues shall be limited to those revenues 
described in clause (a) of the definition thereof and (ii) the amount of the Revenue 
Stabilization Fund Requirement may be added to Net Revenues for such applicable 
Calculation Period; and 

(c) when calculating the Senior Debt Service Coverage Ratio for all purposes 
other than the Rate Coverage Test pursuant to Section 15(m) (Rate Coverage), TIFIA 
Scheduled Debt Service (in addition to TIFIA Mandatory Debt Service) shall be included 
in the calculation of Annual Debt Service with respect to the WIFIA Loan. 

“Senior Lien Bonds” means the bonds or commercial paper identified as the Hampton 
Roads Transportation Accountability Commission Toll Revenue Senior Lien Bonds authorized by, 
issued in accordance with, and at any time outstanding pursuant to, the Indenture. 
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“Senior Lien Obligations” means collectively, Senior Lien Bonds and Parity Obligations 
issued or incurred under the Indenture. 

“Senior Lien Obligations Fund” means the Fund by that name created pursuant to Section 
5.02 of the Indenture. 

“Senior Lien Obligations Reserve Fund” means the Fund by that name created pursuant 
to Section 5.02 of the Indenture. 

“Senior Lien Obligations Reserve Requirement” for any Senior Lien Obligations means 
the amount, if any, specified by a Supplemental Indenture as the amount required to be held in the 
Senior Lien Obligations Reserve Fund, or an Account thereof, for the payment of principal of and 
interest on the Outstanding Senior Lien Obligations secured by such Fund or Account.   

“Servicer” means such entity or entities as the TIFIA Lender shall designate from time to 
time to perform, or assist the TIFIA Lender in performing, certain duties hereunder. 

“Standard Project Agreement” means any standard project agreement or similar 
agreement related to the Project or any Additional Tolled Lanes or any Toll System Network 
Project, in each case entered into between VDOT and the Borrower after the Effective Date, as 
amended from time to time. 

“State” has the meaning provided in the preamble hereto. 

“Subordinated Hedging Termination Obligations” means Hedging Termination 
Obligations under any Hedging Agreement other than those arising as a result of a Permitted 
Hedging Termination or as a result of a tax or illegality event or upon failure of the Borrower to 
pay any Hedging Obligations when due. 

“Subordinate Obligations Fund” has the meaning provided in the Indenture. 

“Subordinate Obligations Reserve Fund” has the meaning provided in the Indenture. 

“Subordinate Debt Service Reserve Requirement” means any debt service reserve 
requirement relating to the Subordinate Obligations established in accordance with the provisions 
of the Indenture and any Supplemental Indenture. 

“Subordinate Obligations” means any Obligations that are subordinated in right of 
payment and lien priority to the Senior Lien Obligations and the Second Lien Obligations. 

“Subsequent Qualified Hedge” has the meaning provided in Section 15(o)(iii) (Hedging). 

“Substantial Completion” means the opening of the Project (inclusive of each segment) 
to tolled vehicular traffic. 

“Substantial Completion Date” means the date on which Substantial Completion occurs. 
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“Supplemental Indenture” means any indenture executed and delivered by the Borrower 
and the Trustee in accordance with the Indenture that is stated to be a supplemental indenture 
hereto. 

“Tax Code” means the Internal Revenue Code of 1986, as amended from time to time, and 
any successor statute of similar import, and the regulations promulgated thereunder. 

“TIFIA” has the meaning provided in the recitals hereto. 

“TIFIA Bond” means the Bond delivered by the Borrower in substantially the form of 
Exhibit A. 

“TIFIA Debt Service” means with respect to any Semi-Annual Payment Date occurring 
on or after the Debt Service Payment Commencement Date, the sum of (a) TIFIA Mandatory Debt 
Service and (b) the TIFIA Scheduled Debt Service, in each case (x) as set forth on Exhibit G, and 
(y) that is due and payable on such Semi-Annual Payment Date in accordance with the provisions 
of Section 9(d) (Payment of TIFIA Mandatory Debt Service), Section 9(d) (Payment of TIFIA 
Scheduled Debt Service), and Section 9(e) (Fixed Level Payments) as applicable. 

“TIFIA Debt Service Fund” has the meaning provided in the TIFIA Supplemental 
Indenture. 

“TIFIA Debt Service Reserve Required Balance” means the lesser of (a) ten percent 
(10%) of the Maximum TIFIA Loan Amount, (b) one hundred percent (100%) of the Maximum 
Annual Debt Service (taking into account both TIFIA Mandatory Debt Service and TIFIA 
Scheduled Debt Service), and (c) one hundred and twenty-five percent (125%) of the average 
annual TIFIA Debt Service (taking into account both TIFIA Mandatory Debt Service and TIFIA 
Scheduled Debt Service) through the Final Maturity Date.  

“TIFIA Interest Rate” has the meaning provided in Section 6 (Interest Rate). 

“TIFIA Lender” has the meaning provided in the preamble hereto. 

“TIFIA Lender’s Authorized Representative” means the Executive Director and any 
other Person who shall be designated as such pursuant to Section 26 (TIFIA Lender’s Authorized 
Representative). 

“TIFIA Loan” means the secured loan made by the TIFIA Lender to the Borrower on the 
terms and conditions set forth herein and as evidenced by the Borrower’s issuance of the TIFIA 
Bond, pursuant to the Act, in a principal amount not to exceed the Maximum TIFIA Loan Amount 
(excluding capitalized interest), to be used in respect of Eligible Project Costs paid or incurred by 
or on behalf of the Borrower. 

“TIFIA Loan Documents” means this Agreement, the TIFIA Bond, the TIFIA 
Supplemental Indenture, the Fifth Supplemental Indenture to the HRTF Indenture, the VDOT 
Direct Agreement, and the other Indenture Documents. 
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“TIFIA Loan Prepayment Account” means the account of such name created pursuant 
to Section 5.02 of the Indenture. 

“TIFIA Loan Reserve Account” mean the account of such name created pursuant to 
Section 5.02 of the Indenture. 

“TIFIA Mandatory Debt Service” means, with respect to any Semi-Annual Payment 
Date occurring on or after the Debt Service Payment Commencement Date, the portion of the 
principal of the Outstanding TIFIA Loan Balance and the interest payable on such Outstanding 
TIFIA Loan Balance, or portion thereof, (including interest accruing after the date of any filing by 
the Borrower of any petition in bankruptcy or the commencement of any bankruptcy, insolvency 
or similar proceeding with respect to the Borrower) at the TIFIA Interest Rate (or, as applicable, 
the Default Rate), in each case, (a) designated as “TIFIA Mandatory Debt Service” on Exhibit G 
and (b) due and payable on such Semi-Annual Payment Date in accordance with the provisions of 
Section 9(c) (Payment of TIFIA Mandatory Debt Service), and which shall be unconditionally 
required to be paid on such Semi-Annual Payment Date. 

“TIFIA Scheduled Debt Service” means, with respect to any Semi-Annual Payment Date 
occurring on or after the Debt Service Payment Commencement Date, the portion of the principal 
of the Outstanding TIFIA Loan Balance and the interest payable on such Outstanding TIFIA Loan 
Balance, or portion thereof, (including interest accruing after the date of any filing by the Borrower 
of any petition in bankruptcy or the commencement of any bankruptcy, insolvency or similar 
proceeding with respect to the Borrower) at the TIFIA Interest Rate (or, as applicable, the Default 
Rate), in each case, (a) designated as “TIFIA Scheduled Debt Service” on Exhibit G (or that 
becomes payable as TIFIA Scheduled Debt Service as a result of a missed payment by the 
Borrower pursuant to Section 9(d) (Payment of TIFIA Scheduled Debt Service)) and (b) due and 
payable on such Semi-Annual Payment Date in accordance with the provisions of Section 9(d) 
(Payment of TIFIA Scheduled Debt Service). 

“TIFIA Supplemental Indenture” means that certain First Supplemental Series Indenture 
of Trust, dated as of [___] 1, 2021, between the Borrower and the Trustee in connection with the 
issuance of the TIFIA Bond. 

“Toll Revenue Fund” means the Fund by that name created pursuant to Section 5.02 of 
the Indenture. 

“Toll Revenues” means (a) all amounts received by or on behalf of the Borrower for use 
of any segment, phase or portion of the Toll Roads System, whether before or after any Transition 
Date or Substantial Completion Date and including without limitation fees, tolls, rates, incidental 
charges, and other charges (including administrative charges such as late fees, insufficient funds 
fees, etc.), (b) amounts received by or on behalf of the Borrower pursuant to any collection or 
enforcement action, judgment or settlement with respect to any of the foregoing revenues, 
including fines and penalties and interest thereon collected as a result of failure to pay any such 
amounts; (c) amounts received by or on behalf of the Borrower as contractual liquidated, other 
contract damages, insurance proceeds, third party recoveries, condemnation awards or any other 
amounts in lieu of or with respect to the Toll Roads System or any of the foregoing revenues; and 
(d) all other amounts received by or on behalf of the Borrower that are derived from or with respect 
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to the operation of the Toll Roads System or any part thereof, including but not limited to amounts 
paid prior to any Transition Date or Substantial Completion Date pursuant to the MTA or any 
Standard Project Agreement.  Amounts received by the CTB or VDOT with respect to the 
Reversible HOT Lanes shall constitute Toll Revenues to the extent such amounts are payable to 
the Borrower under the MTA.  Except as otherwise specifically provided in the Indenture or any 
Supplemental Indenture, Toll Revenues do not include HRTF Funds or amounts derived from the 
HRTF. 

"Toll Roads System" means the Express Lanes Initial Project, any Express Lanes Future 
Project (each as defined in the Indenture) that may be undertaken (which together with the Express 
Lanes Initial Project (as defined in the Indenture) forms the Express Lanes Network), and any 
other Toll System Network Project, all as the same may exist from time to time, and including 
without limitation any new or improved highway, bridge or tunnel, or portion, phase or segment 
thereof, in which the Commission is empowered to impose and collect tolls. 

“Toll System Network Project” means the Express Lanes Initial Project (other than the 
Project), any Express Lanes Future Project, and any addition, the acquisition, development, 
construction, reconstruction, improvement, betterment, extension or equipping of or relating to a 
tolled road or facility, or any additional capital project extending, improving or otherwise related 
to the Toll Roads System that the Borrower determines or proposes to finance pursuant to the 
Indenture. 

“Tolling Infrastructure and System” means, collectively, the (i) electronic toll gantries, 
shelters, high-tech sensors, signage, and other tolling infrastructure, and (ii) the comprehensive 
electronic tolling solution, in each case with respect to the Express Lanes Network. 

“Tolling O&M Costs” means the costs incurred by the entity performing the Tolling O&M 
Duties with respect to performing such duties, plus, without duplication, (i) any compensation due 
to VDOT under an Electronic Toll Collection Agreement(s) with respect to the Electronic Lanes 
Network, and (ii) any amounts due under Sections 5.07(b) and (c), 6.05(b), 9.02(b), 10.02(b) 
and/or 10.03 of the MTA. Tolling O&M Costs shall not include highway, bridge or tunnel 
operations and maintenance costs, and if Tolling O&M Duties are performed by VDOT, the 
Tolling O&M Costs shall not include an administrative charge applied by VDOT. [Note to Draft: 
Should this definition (here and in the Indenture) specify the Toll System Contracts?] 

“Tolling O&M Duties” means those duties relating to the operation and maintenance of 
the Tolling Infrastructure and System set forth in Exhibit 16 of the MTA (but does not include 
Department E-ZPass Back Office Operations, as defined in the MTA). 

“Tolling O&M Fund” means the Fund by that name created pursuant to Section 5.02 of 
the Indenture. 

“Tolling O&M Reserve Fund” means the Fund by that name created pursuant to Section 
5.02 of the Indenture. 

"Tolling O&M Reserve Fund Requirement" means an amount equal to twenty-five 
percent (25%) of the amount of Tolling O&M Costs projected by the Borrower at such time to be 
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due and payable in the Borrower Fiscal Year in question, as reflected in the Annual Operating 
Budget for such Borrower Fiscal Year, including any revisions thereto. 

"Tolling Services Provider" means any contractor under a Tolling Systems Contract that 
performs Tolling O&M Duties.  

"Tolling Systems Contract" means any contract entered into by the Borrower or by VDOT 
for the provision of Tolling Infrastructure and System or Tolling O&M Duties. As of the Effective 
Date, the Tolling Systems Contracts consist of: 

(a) [Insert description] 

(b)  [Insert description] 

“Total Project Costs” means (a) the costs paid or incurred or to be paid or incurred by the 
Borrower or VDOT in connection with or incidental to the acquisition, design, construction and 
equipping of the Project, including legal, administrative, engineering, planning, design, insurance 
and costs of insurance; (b) the amount, if any, required by the Indenture Documents, the TIFIA 
Loan Documents or any other TIFIA loan agreement to be paid into any fund or account upon the 
incurrence of the TIFIA Loan, the HRTF TIFIA Loan related to the Project, any Additional TIFIA 
Loan or any Additional Obligations; and (c) payments when due (whether at the maturity of 
principal, the due date of interest, or upon optional or mandatory prepayment) during the 
Construction Period in respect to any indebtedness of the Borrower or any Credit Support 
Instrument maintained by the Borrower, in each case in connection with the Project (other than the 
TIFIA Loan, HRTF TIFIA Loan  or any Additional TIFIA Loan). 

“Traffic and Revenue Study” means the [______] for the Project, dated [____], prepared 
by the Traffic Consultant, and any amendments, supplements or updates thereto. 

“Traffic Consultant” means CDM Smith and any replacement traffic consultant firm 
selected by the Borrower or, with the approval of the Borrower, by VDOT and not objected to by 
the TIFIA Lender within fifteen (15) Business Days after receiving notice of such selection. 

"Transition Date" means, subject to Section 16(e)(iii)(D) (Actions under Existing 
Principal Project Contracts), the earlier of (a) the first day that the Project is ready to accept traffic 
and commence tolling operation (the "HRBT Segment Toll Day One") or (b) a date selected by 
the Borrower for such transition that is (i) after the first date there are continuous operational HOT 
lanes open to the public on I-64 between (A) Interstate 564 and (B) the interchange of I-64, 
Interstate 264 and Interstate 664 in the Bowers Hill section of Chesapeake (the "Segment 2 Toll 
Day One"), but (ii) prior to the HRBT Segment Toll Day One.  

“Trust Estate” means all rights, title, interest and privileges of the Borrower in, to and 
under (a) the Toll Revenues, (b) all interest or other income from investment of money in the Funds 
and Accounts established hereunder (excluding the Rebate Fund), (c) all Swap Revenues (as 
defined in the Indenture), and (d) all amounts (including the proceeds of Obligations) held in each 
Fund and Account established under the Indenture (except for amounts on deposit in the Rebate 
Fund).  
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“Trustee” means U.S. Bank National Association a national banking association. 

“Uncontrollable Force” means any cause beyond the control of the Borrower, including: 
(a) a hurricane, tornado, flood or similar occurrence, landslide, earthquake, fire or other casualty, 
strike or labor disturbance, freight embargo, act of a public enemy, explosion, war, blockade, 
terrorist act, insurrection, riot, general arrest or restraint of government and people, civil 
disturbance or similar occurrence, sabotage, or act of God (provided that the Borrower shall not 
be required to settle any strike or labor disturbance in which it may be involved) or (b) the order 
or judgment of any federal, state or local court, administrative agency or governmental officer or 
body, if it is not also the result of willful or negligent action or a lack of reasonable diligence of 
the Borrower and the Borrower does not control the administrative agency or governmental officer 
or body; provided that the diligent contest in good faith of any such order or judgment shall not 
constitute or be construed as a willful or negligent action or a lack of reasonable diligence of the 
Borrower. 

“Uniform Commercial Code” or “UCC” means the Uniform Commercial Code, as in 
effect from time to time in the State. 

"Unrestricted General Reserve Account" means the Account by that name within the 
General Reserve Fund created pursuant to Section 5.02 of the Indenture. 

“USDOT” means the United States Department of Transportation. 

“Valuation Date” means (a) with respect to any Capital Appreciation Obligations, the date 
or dates set forth in the Supplemental Indenture authorizing such Capital Appreciation Obligations 
on which specific Accreted Values are assigned to the Capital Appreciation Obligations and (b) 
with respect to any Deferred Income Bonds, the date or dates on or prior to the Interest 
Commencement Date set forth in the Supplemental Indenture authorizing such Deferred Income 
Bonds on which specific Appreciated Values are assigned to the Deferred Income Bonds. 

“Variable Interest Rate” means a variable interest rate to be borne by any Obligations.  
The method of computing such variable interest rate shall be specified in the Supplemental 
Indenture pursuant to which such Obligations is incurred.  Such Supplemental Indenture shall also 
specify either (a) the particular period or periods of time for which each value of such variable 
interest rate shall remain in effect, or (b) the time or times upon which any change in such variable 
interest rate shall become effective. 

“Variable Interest Rate Obligations” means Permitted Debt which bears a Variable 
Interest Rate but does not include any Permitted Debt for which the interest rate has been fixed 
during the remainder of the term thereof to maturity; provided, however, that Permitted Debt 
bearing a Variable Interest Rate shall not be deemed Variable Interest Rate Bonds if the Borrower 
has entered into a Qualified Hedge with respect to such Permitted Debt during the period for which 
such Qualified Hedge is in effect. 

“VDOT” means the Virginia Department of Transportation. 

“VDOT Direct Agreement” means that certain Direct Agreement, dated as of [the date 
hereof], among the TIFIA Lender, the Borrower, and VDOT. 
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“VDOT Repayment Fund” means the Fund by that name created pursuant to Section 5.02 
of the Indenture. 

“Violation Processing Services Agreement” means any Violation Processing Services 
Agreement entered into between the Borrower and VDOT. 

“Weighted Average Interest Cost” means, for each Semi-Annual Payment Date, a rate 
calculated as follows: the sum of (a) the applicable True Interest Cost(s) for the Senior Lien 
Obligations multiplied by the ratio of (i) the current Senior Lien Obligations principal amount then 
outstanding to (ii) the aggregate principal amount of each of the Senior Lien Obligations and the 
Outstanding TIFIA Loan Balance as of such Semi-Annual Payment Date; and (b) the interest rate 
on the TIFIA Loan multiplied by the ratio of (i) the current Outstanding TIFIA Loan Balance to 
(ii) the aggregate principal amount of each of the Senior Lien Obligations and the TIFIA Loan as 
of such Semi-Annual Payment Date. 

Section 2. Interpretation.  Unless the context shall otherwise require, the words 
“hereto”, “herein”, “hereof”, and other words of similar import refer to this Agreement as a whole.  
Words of the masculine gender shall be deemed and construed to include correlative words of the 
feminine and neuter genders and vice versa.  Words importing the singular number shall include 
the plural number and vice versa unless the context shall otherwise require.  The words “include,” 
“includes” and “including” shall be deemed to be followed by the phrase “without limitation.”  
Whenever the Borrower’s knowledge is implicated in this Agreement or the phrase “to the 
Borrower’s knowledge” or a similar phrase is used in this Agreement, the Borrower’s knowledge 
or such phrase(s) shall be interpreted to mean to the best of the Borrower’s knowledge after 
reasonable and diligent inquiry and investigation.  Unless the context shall otherwise require, 
references to any Person shall be deemed to include such Person’s successors and permitted 
assigns.  Unless the context shall otherwise require, references to preambles, recitals, sections, 
subsections, clauses, schedules, exhibits, appendices and provisions are to the applicable 
preambles, recitals, sections, subsections, clauses, schedules, exhibits, appendices and provisions 
of this Agreement.  The schedules and exhibits to this Agreement, and the appendices and 
schedules to such exhibits, are hereby incorporated by reference and made an integral part of this 
Agreement.  The headings or titles of this Agreement and its sections, schedules or exhibits, as 
well as any table of contents, are for convenience of reference only and shall not define or limit its 
provisions.  Unless the context shall otherwise require, all references to any resolution, contract, 
agreement, lease or other document shall be deemed to include any amendments or supplements 
to, or modifications or restatements or replacements of, such documents that are approved from 
time to time in accordance with the terms thereof and hereof.  Every request, order, demand, 
application, appointment, notice, statement, certificate, consent or similar communication or 
action hereunder by any party shall, unless otherwise specifically provided, be delivered in writing 
in accordance with Section 36 (Notices; Payment Instructions) and signed by a duly authorized 
representative of such party. 

Section 3. TIFIA Loan Amount.  The principal amount of the TIFIA Loan shall not 
exceed $[345,000,000] (excluding capitalized interest).  TIFIA Loan proceeds shall be disbursed 
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from time to time in accordance with Section 4 (Disbursement Conditions) and Section 12(b) 
(Conditions Precedent to All Disbursements). 

Section 4. Disbursement Conditions. 

(a) TIFIA Loan proceeds shall be disbursed solely in respect of Eligible Project 
Costs paid or incurred by or on behalf of the Borrower in connection with the Project.  The 
Borrower acknowledges and agrees that any costs incurred in connection with the Project prior to 
receipt of all necessary authorizations from the USDOT in respect of such costs (which may 
include approvals of prior-incurred costs) are incurred solely at the Borrower’s risk and expense, 
will not constitute Eligible Project Costs, and no TIFIA Loan proceeds will be disbursed in respect 
thereof, unless and until such authorizations have been received. If the Borrower intends to utilize 
the TIFIA Loan proceeds to make progress payments for construction work related to the Project 
performed under any Principal Project Contract, the Borrower shall demonstrate to the satisfaction 
of the TIFIA Lender that such progress payments are commensurate with the value of the work 
that has been completed.  Each disbursement of the TIFIA Loan shall be made pursuant to a 
requisition and certification (a “Requisition”) in the form set forth in Appendix One to Exhibit 
D, along with all documentation and other information required thereby, submitted by the 
Borrower to the TIFIA Lender, all in accordance with the procedures of Exhibit D and subject to 
the requirements of this Section 4 (Disbursement Conditions) and the conditions set forth in 
Section 12(b) (Conditions Precedent to All Disbursements); provided, however, that no 
disbursements of TIFIA Loan proceeds shall be made on or after the date that is one (1) year after 
the Substantial Completion Date. 

(b) The Borrower shall deliver copies of each Requisition to the TIFIA Lender 
and the Servicer (if any) and the FHWA Division Office on or before the first (1st) Business Day 
of each month for which a disbursement is requested.  Subject to Section 4(g), if the TIFIA Lender 
does not expressly deny a Requisition, disbursements of funds shall be made on the fifteenth (15th) 
day of the month for which a disbursement has been requested, or on the next succeeding Business 
Day if such fifteenth (15th) day is not a Business Day.  Express denial of a Requisition by the 
TIFIA Lender shall be provided substantially in the form attached as Appendix Two to Exhibit 
D (Requisition Procedures).  In no event shall disbursements be made more than once each month. 

(c) The Borrower may amend the Anticipated TIFIA Loan Disbursement 
Schedule by submitting a revised version thereof to the TIFIA Lender no later than thirty (30) days 
prior to the proposed effective date of such amendment, together with a detailed explanation of the 
reasons for such revisions. 

(d) Notwithstanding anything to the contrary set forth in this Agreement 
(including this Section 4, Section 12 (Conditions Precedent) or Exhibit D (Requisition 
Procedures)), in no event shall the TIFIA Lender have any obligation to make any disbursement 
of proceeds of the TIFIA Loan to the Borrower if the TIFIA Lender’s ability to make such 
disbursement is impaired as a result of a partial or total shutdown of the operations of any federal 
department or agency (including the USDOT or any of its agencies), or any contractor of any such 
department or agency, due to a lapse in appropriations by Congress. 
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Section 5. Term.  The term of the TIFIA Loan shall extend from the Effective Date to 
the Final Maturity Date or to such earlier date as all amounts due or to become due to the TIFIA 
Lender hereunder have been irrevocably paid in full in cash. 

Section 6. Interest Rate.  The interest rate with respect to the Outstanding TIFIA Loan 
Balance (the “TIFIA Interest Rate”) shall be [___] percent ([____]%) per annum.  Interest will 
be computed on the Outstanding TIFIA Loan Balance (as well as on any past due and not 
capitalized interest) from time to time on the basis of a 365-day or 366-day year, as appropriate, 
for the actual number of days elapsed; provided, however, in the event of a Payment Default, the 
Borrower shall pay interest on the Outstanding TIFIA Loan Balance and on any interest accrued 
thereon but unpaid as of the applicable Semi-Annual Payment Date and not capitalized as part of 
the Outstanding TIFIA Loan Balance (including interest accruing after the date of any filing by 
the Borrower of any petition in bankruptcy or the commencement of any bankruptcy, insolvency 
or similar proceeding with respect to the Borrower) at the Default Rate from (and including) its 
due date to (but excluding) the date of actual payment.  Upon the occurrence of any other Event 
of Default, the Borrower shall pay interest on the Outstanding TIFIA Loan Balance and on any 
interest accrued thereon but unpaid as of the applicable Semi-Annual Payment Date and not 
capitalized as part of the Outstanding TIFIA Loan Balance (including interest accruing after the 
date of any filing by the Borrower of any petition in bankruptcy or the commencement of any 
bankruptcy, insolvency or similar proceeding with respect to the Borrower) at the Default Rate 
from (and including) the date such Event of Default first occurred to (but excluding) the earlier to 
occur of (a) the date such Event of Default has been waived by the TIFIA Lender and (b) the date 
the Outstanding TIFIA Loan Balance and any past due and not capitalized interest thereon (at the 
Default Rate) but unpaid has been irrevocably paid in full in cash. 

Section 7. Outstanding TIFIA Loan Balance; Revisions to Exhibit G and Loan 
Amortization Schedule. 

(a) The Outstanding TIFIA Loan Balance will be (i) increased on each occasion 
on which the TIFIA Lender disburses loan proceeds hereunder, by the amount of such 
disbursement of loan proceeds; (ii) increased on each occasion on which interest on the TIFIA 
Loan is capitalized pursuant to the provisions of Section 9(b) (Capitalized Interest Period), by the 
amount of interest so capitalized; (iii) increased on each occasion on which the interest portion of 
any TIFIA Scheduled Debt Service is not paid by the Borrower on the applicable Semi-Annual 
Payment Date, by the amount of such unpaid interest, which shall be capitalized; and (iv) decreased 
upon each payment or prepayment of the Outstanding TIFIA Loan Balance, by the amount of 
principal so paid.  The TIFIA Lender may in its discretion at any time and from time to time, or 
when so requested by the Borrower, advise the Borrower by written notice of the amount of the 
Outstanding TIFIA Loan Balance as of the date of such notice, and its determination of such 
amount in any such notice shall be deemed conclusive absent manifest error. 

(b) The TIFIA Lender is hereby authorized to modify the Loan Amortization 
Schedule included in Exhibit G from time to time, in accordance with the principles set forth in 
Section 10(c) (General Prepayment Instructions) and Exhibit M, to reflect (i) any change to the 
Outstanding TIFIA Loan Balance, (ii) any change to the date and amount of any principal or 
interest due and payable or to become due and payable by the Borrower under this Agreement, and 
(iii) such other information as the TIFIA Lender may determine is necessary for administering the 
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TIFIA Loan and this Agreement.  Any calculations described above shall be rounded up or down 
to the nearest whole cent. Absent manifest error, the TIFIA Lender’s determination of such matters 
as set forth on Exhibit G shall be conclusive evidence thereof; provided, however, that neither the 
failure to make any such recordation nor any error in such recordation shall affect in any manner 
the Borrower’s obligations hereunder or under any other TIFIA Loan Document.  The TIFIA 
Lender shall provide the Borrower with a copy of Exhibit G as revised, but no failure to provide 
or delay in providing the Borrower with such copy shall affect any of the obligations of the 
Borrower under this Agreement or the other TIFIA Loan Documents. 

Section 8. Security and Priority; Flow of Funds. 

(a) As security for the TIFIA Loan, the Borrower shall pledge, assign and grant, 
or shall cause to be pledged, assigned and granted, to the Trustee for the benefit of the TIFIA 
Lender, Liens on the Trust Estate in accordance with the provisions of the Indenture Documents.  
The TIFIA Bond shall be issued as a Senior Lien Obligation, secured by a first priority Lien on 
the Trust Estate, senior to any Second Lien Obligations and Subordinate Obligations, and pari 
passu with any other Senior Lien Obligations. 

(b) Except to the extent otherwise provided in clause (a) of this Section 8 
(Security and Priority; Flow of Funds), the Trust Estate will be free and clear of any pledge, Lien, 
charge or encumbrance thereon or with respect thereto prior to, or of equal rank with, the pledge 
of the Borrower created under the Indenture Documents, and all organizational, regulatory or other 
necessary action on the part of the Borrower with respect to the foregoing has been duly and validly 
taken. 

(c) The Borrower shall not use Revenues to make any payments or satisfy any 
obligations other than in accordance with the provisions of this Section 8 (Security and Priority; 
Flow of Funds) and the Indenture Documents and shall not apply any portion of the Revenues in 
contravention of this Agreement or the Indenture Documents. 

(d) The Indenture provides that all Toll Revenues shall be deposited in the Toll 
Revenue Fund and applied in the order of priority identified therein, as more fully described, and 
in accordance with the requirements specified in Section 5.03(b) of the Indenture, a copy of which, 
as of the Effective Date, is attached hereto as Exhibit O (all capitalized terms used in Exhibit O 
have the meanings given to them in the Indenture).   

Section 9. Payment of Principal and Interest. 

(a) Payment Dates.  The Borrower agrees to pay the principal of and interest on 
the TIFIA Loan by making payments on the TIFIA Bond in accordance with the provisions of this 
Agreement and the Indenture Documents on each Semi-Annual Payment Date, beginning on the 
Debt Service Payment Commencement Date, and on each other date on which payment thereof is 
required to be made hereunder (including the Final Maturity Date and any date on which payment 
is due by reason of the mandatory redemption, prepayment, acceleration of the maturity of the 
TIFIA Loan or otherwise); provided that if any such date is not a Business Day, payment shall be 
made on the next Business Day following such date.  Any payment of the TIFIA Bond shall be 
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treated as a payment of the TIFIA Loan and any payment of principal of the TIFIA Loan shall be 
treated as redemption of the TIFIA Bond. 

(b) Capitalized Interest Period.  No payment of the principal of or interest on 
the TIFIA Loan is required to be made during the Capitalized Interest Period.  On each Semi-
Annual Payment Date occurring during the Capitalized Interest Period (and on the Semi-Annual 
Payment Date immediately following the end of the Capitalized Interest Period), interest accrued 
on the TIFIA Loan in the six (6) month period ending immediately prior to such date shall be 
capitalized and added to the Outstanding TIFIA Loan Balance.  Within thirty (30) days after the 
end of the Capitalized Interest Period, the TIFIA Lender shall give written notice to the Borrower 
stating the Outstanding TIFIA Loan Balance as of the close of business on the last day of the 
Capitalized Interest Period, which statement thereof shall be deemed conclusive absent manifest 
error; provided, however, that no failure to give or delay in giving such notice shall affect any of 
the obligations of the Borrower hereunder or under any of the other TIFIA Loan Documents. 

(c) Payment of TIFIA Mandatory Debt Service. On each Semi-Annual 
Payment Date occurring on or after the Debt Service Payment Commencement Date and prior to 
the Level Payment Commencement Date, the Borrower shall pay TIFIA Mandatory Debt Service 
in the amounts set forth in respect of such Semi-Annual Payment Date as TIFIA Mandatory Debt 
Service on Exhibit G, as the same may be revised as provided in Section 7 (Outstanding TIFIA 
Loan Balance; Revisions to Exhibit G and Loan Amortization Schedule), which payments shall be 
made in accordance with Section 9(h) (Manner of Payment) and the Indenture. 

(d) Payment of TIFIA Scheduled Debt Service. On each Semi-Annual Payment 
Date occurring on or after the Debt Service Payment Commencement Date and prior to the Level 
Payment Commencement Date, the Borrower shall pay TIFIA Scheduled Debt Service in the 
amounts set forth in respect of such Semi-Annual Payment Date as TIFIA Scheduled Debt Service 
on Exhibit G, as the same may be revised as provided in Section 7 (Outstanding TIFIA Loan 
Balance; Revisions to Exhibit G and Loan Amortization Schedule), which payments shall be made 
in accordance with Section 9(h) (Manner of Payment) and the Indenture; provided, that the 
Borrower’s obligation to pay TIFIA Scheduled Debt Service on any Semi-Annual Payment Date 
shall be applicable only if and solely to the extent that (i) Revenues are available thereof on such 
date in accordance with the provisions of Section 5.03(b) of the Indenture or (ii) with respect to 
each July 1 Semi-Annual Payment Date, amounts are then available in the Revenue Stabilization 
Fund after the payment of debt service then due with respect to Senior Lien Obligations (including 
TIFIA Mandatory Debt Service).  To the extent that the aggregate amount of TIFIA Scheduled 
Debt Service actually paid with respect to any Payment Period for the TIFIA Loan in accordance 
with the provisions hereof is less than the aggregate amount of the TIFIA Scheduled Debt Service 
for such Payment Period determined as provided above, then, with respect to any such unpaid 
TIFIA Scheduled Debt Service, (A) the portion of such unpaid TIFIA Scheduled Debt Service 
constituting principal shall be deferred and added to the amount of TIFIA Scheduled Debt Service 
due and payable on the next Semi-Annual Payment Date and (B) the portion of such unpaid TIFIA 
Scheduled Debt Service constituting interest shall be (1) capitalized as described in Section 9(b) 
(Capitalized Interest Period) and (2) added to the amount of TIFIA Scheduled Debt Service due 
and payable on the next Semi-Annual Payment Date. Any portion of TIFIA Scheduled Debt 
Service that remains unpaid on the Level Payment Commencement Date shall be included in the 
Outstanding TIFIA Loan Balance that is due and payable over the remaining life of the TIFIA 
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Loan from the Level Payment Commencement Date to the Final Maturity Date. Following any 
such deferral, the TIFIA Lender may, but shall not be obligated to, make applicable revisions to 
Exhibit G on each such Semi-Annual Payment Date to take into account such deferral and any 
adjustment for TIFIA Scheduled Debt Service, provided that the principal portion of TIFIA 
Mandatory Debt Service prior to the Level Payment Commencement Date shall not be revised or 
altered as a result thereof. The Borrower shall pay all TIFIA Scheduled Debt Service exclusively 
with funds derived from a source other than the Federal Government. For purposes of clarity, if a 
Bankruptcy Related Event has occurred, TIFIA Scheduled Debt Service (whether then payable or 
to be paid) shall immediately become TIFIA Mandatory Debt Service that is secured and payable 
as a Senior Lien Obligation. 

(e) Fixed Level Payments.  On each Semi-Annual Payment Date occurring on 
or after the Level Payment Commencement Date, the Borrower shall pay TIFIA Debt Service in 
the amount of one hundred percent (100%) of the Fixed Level Payment, which payments shall 
constitute TIFIA Mandatory Debt Service and shall be made in accordance with this Section 9(e) 
and Section 9(h) (Manner of Payment).  On each Semi-Annual Payment Date occurring during the 
Level Payment Period, the Borrower shall make level payments of principal and interest (each a 
“Fixed Level Payment”), each of which payments shall be approximately equal in amount.  The 
amount of the Fixed Level Payment shall be calculated in such manner that the Outstanding TIFIA 
Loan Balance as of the Level Payment Commencement Date shall be reduced to $0 on the Final 
Maturity Date (assuming that interest accrues during such period on the Outstanding TIFIA Loan 
Balance at the rate per annum set forth in Section 6 (Interest Rate) in the absence of an Event of 
Default, that all Fixed Level Payments are made in a timely manner during such period, and that 
no additional payments of principal of or interest on the TIFIA Loan are made during such period).  
Within thirty (30) days prior to the beginning of the Level Payment Period, the TIFIA Lender may 
(or, at the written request of the Borrower, shall) give written notice to the Borrower of the amount 
of the related Fixed Level Payment, which amount shall be deemed conclusive absent manifest 
error, but no failure to provide or delay in providing the Borrower with such notice shall affect any 
of the obligations of the Borrower under this Agreement or the other TIFIA Loan Documents.  To 
the extent that any prepayments of the TIFIA Loan shall be made during the Level Payment Period 
in addition to the Fixed Level Payments, such prepayments shall be applied to the remaining 
Outstanding TIFIA Loan Balance and the resulting Fixed Level Payments shall be recalculated as 
provided in Section 10(c) (General Prepayment Instructions) and reflected in a revised Exhibit G 

(f) Manner of Payment.  Payments under this Agreement and the TIFIA Bond 
shall be made by wire transfer on or before each Semi-Annual Payment Date in immediately 
available funds in accordance with payment instructions provided by the TIFIA Lender pursuant 
to Section 36 (Notices; Payment Instructions), as modified in writing from time to time by the 
TIFIA Lender.  The Borrower may make any such payment or portion thereof (or direct the Trustee 
to make such payment) with funds then on deposit in the TIFIA Debt Service Fund. 

(g) Final Maturity Date.  Notwithstanding anything herein to the contrary, the 
Outstanding TIFIA Loan Balance and any accrued interest thereon shall be due and payable in full 
on the Final Maturity Date (or on any earlier date on which the maturity of the TIFIA Loan shall 
be accelerated pursuant to the provisions of Section 19 (Events of Default and Remedies), but only 
to the extent acceleration is permitted under the Indenture. 
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(h) TIFIA Bond.  As evidence of the Borrower’s obligation to repay the TIFIA 
Loan, the Borrower shall issue and deliver to the TIFIA Lender, on or prior to the Effective Date, 
the TIFIA Bond substantially in the form of Exhibit A, having a maximum principal amount 
(excluding capitalized interest) of $[345,000,000] (subject to increase or decrease as herein 
provided) and bearing interest at the rate set forth in Section 6 (Interest Rate). 

Section 10. Prepayment. 

(a) Mandatory Prepayments.  The Borrower shall prepay the TIFIA Loan in 
whole or in part, without penalty or premium: 

(i) on each Semi-Annual Payment Date, a pro rata portion (based on 
the relative outstanding principal amounts of the TIFIA Loan and any Additional 
Obligations that are Senior Lien Obligations) of any Revenue  Sharing Amount payable as 
of the applicable Calculation Date; provided, that if no other Senior Lien Obligations or to 
the extent the Borrower is not required to make a prepayment of such other Senior Lien 
Obligations in the circumstances described above, the full amount described above (and 
not a pro rata portion) shall be paid to the TIFIA Lender as a mandatory prepayment under 
this clause (i); 

(ii) in the amount of any Net Loss Proceeds received by the Borrower 
or, to the extent Net Loss Proceeds will also be used to prepay other Senior Lien 
Obligations, in the pro rata amount (based on relative outstanding principal amounts of the 
TIFIA Loan and any Additional Obligations that are Senior Lien Obligations or Second 
Lien Obligations) of such Net Loss Proceeds allocable to the TIFIA Loan; 

(iii) upon any voluntary prepayment of any Obligations, other than any 
voluntary prepayment of any Obligations made with the proceeds of Additional 
Obligations issued in accordance with the requirements of subsection (a) in the definition 
thereof for the purpose of refinancing such Obligations, pro rata with such voluntary 
prepayment;  

(iv) an amount equal to one hundred percent (100%) of any Delay 
Liquidated Damage and Other Damages and Recoveries (as each term is defined in the 
PAFA as of the Effective Date) received by the Borrower; provided, that the Borrower 
may, by written request to the TIFIA Lender, seek to apply such Delay Liquidated 
Damages and/or Other Damages and Recoveries to the payment of Total Project Costs 
instead of a mandatory prepayment of the TIFIA Loan (but may not apply such funds to 
make any deposit to the VDOT Repayment Fund or the HRTF Repayment Fund or 
otherwise make reimbursements to VDOT or in respect of the HRTF), which request will 
not be unreasonably refused if, at the time of such written request (A) there is no Default 
or Event of Default then in effect and (B) [Other conditions to be determined]; and 

(v) from and after any Semi-Annual Payment Date following the first 
anniversary of Substantial Completion as of which the Borrower shall have failed to be in 
compliance with the Rate Coverage Test on four (4) consecutive Calculation Dates, on 
such Semi-Annual Payment Date (or on the next Monthly Funding Date thereafter) in an 
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amount equal to a pro rata portion (based on the relative outstanding principal amounts of 
the TIFIA Loan and any Additional Obligations that are Senior Lien Obligations) of the 
lesser of (A) the total amount then on deposit in (1) first, the Unrestricted General Reserve 
Account and (2) second, the General Reserve Fund (after any other transfers from the 
Unrestricted General Reserve Account or General Reserve Fund otherwise contemplated 
on such Semi-Annual Payment Date) and (B) the amount necessary to cause the Borrower 
to regain compliance with the Rate Coverage Test; provided, that if no other Senior Lien 
Obligations or to the extent the Borrower is not required to make a prepayment of such 
other Senior Lien Obligations in the circumstances described above, the full amount 
described above (and not a pro rata portion) shall be paid to the TIFIA Lender as a 
mandatory prepayment under this clause (v).  If the mandatory prepayment described above 
is insufficient to cause the Borrower to regain compliance with the Rate Coverage Test, 
the Borrower shall thereafter make mandatory prepayments in the manner described above 
on each Semi-Annual Payment Date thereafter until the Borrower is in compliance with 
the Rate Coverage Test. 

The Borrower shall provide written notice to the TIFIA Lender at least two (2) Business 
Days prior to the date on which it makes any mandatory prepayment; provided that the Borrower’s 
failure to deliver such notice shall not diminish, impair or otherwise affect the Borrower’s 
obligation to make any such mandatory prepayment as and when the circumstances requiring such 
mandatory prepayment have occurred.  Each prepayment pursuant to this Section 10(a) 
(Mandatory Prepayments) shall be effected pursuant to Section [__] of the TIFIA Supplemental 
Indenture (as applicable) and accompanied by a certificate signed by the Borrower’s Authorized 
Representative identifying the provision of this Agreement pursuant to which such prepayment is 
being made and containing a calculation in reasonable detail of the amount of such prepayment. 

(b) Optional Prepayments.  The Borrower may prepay the TIFIA Loan by 
causing the Trustee to redeem the TIFIA Bond in whole or in part (and, if in part, the amounts 
thereof to be prepaid shall be determined by the Borrower; provided, however, that such 
prepayments shall be in a minimum principal amount of $1,000,000), at any time or from time to 
time, without penalty or premium.  Each prepayment of the TIFIA Loan shall be made on such 
date and in such principal amount as shall be specified by the Borrower in a written notice 
delivered to the TIFIA Lender, which notice shall also specify the amount of unpaid interest 
accrued to the date of such prepayment on the amount of principal to be prepaid that the Borrower 
intends to pay concurrently with such prepayment, if any.  In the case of any optional prepayment, 
such written notice shall be delivered to the TIFIA Lender not less than ten (10) days or more than 
thirty (30) days prior to the date set for prepayment, unless otherwise agreed by the TIFIA Lender.  
At any time between delivery of such written notice and the applicable optional prepayment, the 
Borrower may, without penalty or premium, rescind its announced optional prepayment by further 
written notice to the TIFIA Lender.  Anything in this Section 10(b) (Optional Prepayments) to the 
contrary notwithstanding, the failure by the Borrower to make any optional prepayment shall not 
constitute a breach or default under this Agreement. 

(c) General Prepayment Instructions.  Upon the TIFIA Lender’s receipt of 
confirmation that payment in full of the entire Outstanding TIFIA Loan Balance and any unpaid 
interest and fees with respect thereto has occurred as a result of a mandatory or optional 
prepayment, the TIFIA Lender shall surrender the TIFIA Bond to the Borrower or its 
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representative at the principal office of the TIFIA Lender.  If the Borrower prepays only part of 
the unpaid balance of principal of the TIFIA Bond, the TIFIA Lender may make a notation on 
Exhibit G indicating the amount of principal of and interest on such TIFIA Bond then being 
prepaid.  Absent manifest error, the TIFIA Lender’s determination of such matters as set forth on 
Exhibit G shall be conclusive evidence thereof; provided, however, that neither the failure to make 
any such recordation nor any error in such recordation shall affect in any manner the Borrower’s 
obligations hereunder or under any other TIFIA Loan Document.  The Borrower shall promptly 
deposit into the TIFIA Loan Prepayment Account pursuant to the Indenture any amounts required 
or elected to be applied to a prepayment of the TIFIA Loan.  All such partial prepayments of 
principal shall be applied to reduce future payments due on the TIFIA Bond in inverse order of 
maturity or, to the extent any such prepayment occurs on or after the Level Payment 
Commencement Date, to reduce each Fixed Level Payment ratably by an equal amount.  If said 
monies shall not have been so paid on the prepayment date, such principal amount of such TIFIA 
Bond shall continue to bear interest until payment thereof at the rate provided for in Section 6 
(Interest Rate). 

Section 11. Compliance with Laws. The Borrower shall, and shall require VDOT, 
which shall in turn require the Construction Contractors at all tiers for the Project, to comply in all 
material respects with all applicable laws, rules, regulations, executive and administrative decrees 
and orders, and orders and judgments of any court or arbitral panel, including federal and state 
laws, rules, regulations and executive orders.  In each Standard Project Agreement, VDOT has 
represented to the Borrower that VDOT will ensure that all work performed relating to a Project, 
which is evidenced in the Principal Project Contract between VDOT and the applicable 
Construction Contractor, will be completed in accordance with any and all applicable federal, state, 
and local laws and regulations.  The list of federal laws attached as Exhibit E is illustrative of the 
type of requirements generally applicable to transportation projects and is not intended to be 
exhaustive.  The FHWA Division Office has oversight responsibility for the Project, including 
ensuring compliance in all material respects with all applicable provisions of federal law. 

Section 12. Conditions Precedent. 

(a) Conditions Precedent to Effectiveness.  Notwithstanding anything in this 
Agreement to the contrary, this Agreement shall not become effective until each of the following 
conditions precedent shall have been satisfied or waived in writing by the TIFIA Lender: 

(i) The Borrower shall have duly executed and delivered to the TIFIA 
Lender this Agreement and the TIFIA Bond, each in form and substance satisfactory to the 
TIFIA Lender. 

(ii) The Borrower shall have delivered to the TIFIA Lender certified, 
complete, and fully executed copies of each Indenture Document and each HRTF Indenture 
Document, together with any amendments, waivers or modifications thereto, in each case 
that has been entered into on or prior to the Effective Date, and each such agreement shall 
be in full force and effect and in form and substance satisfactory to the TIFIA Lender, and 
all conditions contained in such documents to the closing of the transactions contemplated 
thereby shall have been fulfilled or effectively waived (provided that for purposes of this 
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Section 12(a)(ii), any such waiver shall be subject to the TIFIA Lender’s consent in its sole 
discretion). 

(iii) Counsel to the Borrower shall have rendered to the TIFIA Lender 
legal opinions satisfactory to the TIFIA Lender in its sole discretion (including those 
opinions set forth on Exhibit H-1) and bond counsel to the Borrower shall have rendered 
to the TIFIA Lender legal opinions satisfactory to the TIFIA Lender in its sole discretion 
(including those opinions set forth on Exhibit H-2).  The TIFIA Lender shall also have 
received customary legal opinions, each in form and substance satisfactory to the TIFIA 
Lender, from counsel to VDOT. 

(iv) The Borrower shall have provided a certificate from the Borrower’s 
Authorized Representative as to the absence of debarment, suspension or voluntary 
exclusion from participation in Federal Government contracts, procurement and non-
procurement matters substantially in the form attached hereto as Exhibit C with respect to 
the Borrower and its principals (as defined in 2 CFR § 180.995). 

(v) The Borrower shall have delivered to the TIFIA Lender a certificate 
from the Borrower’s Authorized Representative in the form attached hereto as Exhibit K 
(A) as to the satisfaction of certain conditions precedent set forth in this Section 13(a) as 
required by the TIFIA Lender, (B) designating the Borrower’s Authorized Representative, 
and (C) confirming such person’s position and incumbency. 

(vi) The Borrower shall have complied with the verification 
requirements set forth in 2 CFR §§ 180.300 and 180.320 and complied with its obligations 
under 2 CFR § 180.330 in connection with the Principal Project Contracts, and shall have 
provided evidence thereof satisfactory to the TIFIA Lender. 

(vii) The Borrower shall have certified to the TIFIA Lender in the 
certificate from the Borrower’s Authorized Representative that the Borrower and VDOT 
have complied with their respective obligations under each Principal Project Contract, 
including the following: 

(1) VDOT has complied with (A) the disclosure 
requirements set forth in 2 CFR § 180.355, (B) the verification requirements 
set forth in 2 CFR §§ 180.300 and 180.320, and (C) its obligations under 2 
CFR § 180.330 with respect to the Construction Contracts; 

(2) All Governmental Approvals necessary to 
commence construction of the Project have been obtained and that all such 
Governmental Approvals are final, non-appealable, and in full force and 
effect (and are not subject to any notice of violation, breach, or revocation); 

(3) With respect to the Project, the Borrower and VDOT 
have each complied with NEPA and have delivered a copy of the NEPA 
Determination to the TIFIA Lender; 
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(4) The Borrower and VDOT, respectively, have each 
complied with all applicable requirements of the Uniform Relocation 
Assistance and Real Property Acquisition Policies Act of 1970 (42 U.S.C. 
§ 4601 et seq.) and Title VI of the Civil Rights Act of 1964 (42 U.S.C. 
§ 2000d et seq.); 

(5) VDOT and each applicable Principal Project Party, 
as and if applicable, have obtained insurance with respect to the Project, 
which meets the requirements of Section 15(e) (Compliance with Principal 
Project Contracts);  

(6) Each performance security instrument delivered to or 
by VDOT pursuant to any Principal Project Contract as of the Effective 
Date shall be (A) in compliance with the requirements for such performance 
security pursuant to the applicable Principal Project Contract, and (B) in full 
force and effect. 

To assist with the Borrower’s compliance under this Section 12(a)(vii), the Borrower may 
rely on a certificate of an authorized representative of VDOT as to VDOT’s compliance 
with the applicable certifications required herein.   

(viii) The Borrower shall have provided to the TIFIA Lender satisfactory 
evidence that the Project has been included in (A) the metropolitan transportation 
improvement program adopted by the Hampton Roads Transportation Planning 
Organization, (B) the State transportation plan, and (C) the State transportation 
improvement program approved by the USDOT or its designated agency, in each case to 
the extent required by 23 U.S.C. §§ 134 and 135, and 23 U.S.C. § 602(a)(3), as applicable; 
and the financial plan for each such program or plan shall reflect the costs of, and the 
sources of funding for, the Project. 

(ix) The Borrower shall have provided evidence to the TIFIA Lender’s 
satisfaction, no more than thirty (30), but no less than fourteen (14), days prior to the 
Effective Date, of the assignment by at least two (2) Rating Agencies of a public Investment 
Grade Rating to the TIFIA Loan, and no such rating has been reduced, withdrawn or 
suspended as of the Effective Date. 

(x) The Borrower shall have demonstrated to the TIFIA Lender’s 
satisfaction that as of the Effective Date the aggregate of all committed sources of funds 
shown in the Base Case Financial Model and in the Project Budget to pay Total Project 
Costs have been fully and completely committed and allocated to the Borrower by the 
providers thereof, or, in the case of HRTF Revenues, are reasonably anticipated to be 
available, and that such funds will be sufficient to pay all Total Project Costs necessary to 
achieve Substantial Completion in accordance with the Construction Schedule and in any 
event on or prior to the Projected Substantial Completion Date. 

(xi) The Borrower shall have delivered to the TIFIA Lender an original 
fully executed counterpart (or a certified copy) of the Traffic and Revenue Study in form 
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and substance acceptable to the TIFIA Lender, accompanied by a letter from the preparer 
of such study, dated as of [___], 2021, and certifying that the assumptions and projections 
contained in the Traffic and Revenue Study are reasonable and may be relied upon by the 
TIFIA Lender. 

(xii) [The Borrower shall have delivered to the TIFIA Lender an original 
fully executed counterpart (or a certified copy) of the Consulting Engineer's Report, 
accompanied by a letter from the Consulting Engineer, dated as of [___], 2021, and 
certifying that Consulting Engineer's Report may be relied upon by the TIFIA Lender.]8 

(xiii) The Borrower shall have provided to the TIFIA Lender certified, 
complete, and fully executed copies of each Principal Project Contract, together with any 
amendments, waivers or modifications thereto, and any related performance security 
instruments, in each case that has been entered into on or prior to the Effective Date and 
each such agreement shall be in full force and effect and in form and substance satisfactory 
to the TIFIA Lender. 

(xiv) The Borrower shall have delivered to the TIFIA Lender a certified 
Base Case Financial Model on or prior to the Effective Date, which Base Case Financial 
Model shall (A) demonstrate that projected Toll Revenues are sufficient to meet the Loan 
Amortization Schedule, (B) demonstrate a Senior Debt Service Coverage Ratio for each 
Calculation Period through the Final Maturity Date that is not less than 1.55:1.00, (C) 
demonstrate an All-In Cost Coverage Ratio for each Calculation Period through the Final 
Maturity Date that is not less than 1.10:1.00, (D) not reflect the commencement of 
amortization of the principal amount of any Senior Lien Obligations (other than the TIFIA 
Loan) before the Debt Service Payment Commencement Date, and (E) otherwise be in 
form and substance acceptable to the TIFIA Lender. 

(xv) The Borrower shall have (A) provided evidence satisfactory to the 
TIFIA Lender that the Borrower is authorized, pursuant Section 33.2-1920, as amended, 
Code of Virginia of 1950, to pledge, assign, and grant the Liens on the Trust Estate 
purported to be pledged, assigned, and granted pursuant to the Indenture Documents, 
without the need for notice to any Person, physical delivery, recordation, filing or further 
act, (B) recorded or filed, or caused to be recorded or filed, for record in such manner and 
in such places as are required all documents and instruments, and taken or caused to be 
taken all other actions, as are necessary or desirable to establish and enforce the Trustee’s 
Lien on the Trust Estate (for the benefit of the Secured Parties) to the extent contemplated 
by the Indenture Documents and required by applicable law, and (C) paid, or caused to be 
paid, all taxes and filing fees that are due and payable in connection with the execution, 
delivery or recordation of any Indenture Documents or any instruments, certificates or 
financing statements in connection with the foregoing. 

(xvi) The Borrower shall have paid in full all invoices delivered by the 
TIFIA Lender (or by advisors to the TIFIA Lender that have direct billing arrangements 
with the Borrower) to the Borrower as of the Effective Date for the fees and expenses of 

                                                 
8   Note to Borrower: Discuss 
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the TIFIA Lender’s counsel and advisors and any auditors or other consultants employed 
by the TIFIA Lender for the purposes hereof. 

(xvii) The TIFIA Lender shall have delivered its initial TIFIA Lender’s 
Authorized Representative certificate. 

(xviii) The Borrower shall have (A) obtained a Federal Employer 
Identification Number, (B) obtained a Data Universal Numbering System or Unique Entity 
Identifier number, as appropriate, and (C) registered with, and obtained confirmation of 
active registration status from, the federal System for Award Management 
(www.SAM.gov). 

(xix) The Borrower shall have provided to the TIFIA Lender evidence 
that the Borrower is duly organized and validly existing under the laws of its jurisdiction 
of formation, with full power, authority and legal right to own its properties and carry on 
its business and governmental functions as now conducted, including the following 
documents, each certified by the Borrower’s Authorized Representative: (A) a copy of its 
Organizational Documents, as in effect on the Effective Date (and certified by the Secretary 
of State of the State or the state of its formation, to the extent applicable), which 
Organizational Documents shall be in full force and effect and shall not have been amended 
since the date of the last amendment thereto shown on the certificate, (B) a copy of all 
resolutions authorizing the Borrower to execute and deliver, and to perform its respective 
obligations under, the TIFIA Loan Documents to which it is a party, and such resolutions 
have not been subsequently modified, rescinded or amended, are in full force and effect in 
the form adopted, and are the only resolutions adopted by the Borrower relating to the 
matters described therein, and (C) a copy of such further instruments and documents as are 
necessary, appropriate or advisable to effectuate the foregoing resolutions and to 
consummate and implement the transactions contemplated by such resolutions and the 
TIFIA Loan Documents. 

(xx) The Borrower shall have provided the TIFIA Lender records of the 
Eligible Project Costs incurred prior to the Effective Date, in form and substance 
satisfactory to the TIFIA Lender and in sufficient time prior to the Effective Date to permit 
the TIFIA Lender and the FHWA Division Office to review such costs. 

(xxi) The representations and warranties of the Borrower set forth in this 
Agreement (including Section 13 (Representations and Warranties of Borrower)) and in 
each other Related Document shall be true and correct, as of the Effective Date, except to 
the extent such representations and warranties expressly relate to an earlier date (in which 
case, such representations and warranties shall be true and correct as of such earlier date). 

(xxii) The Borrower shall have provided the TIFIA Lender with evidence 
satisfactory to the TIFIA Lender that, as of the Effective Date (A) the maximum principal 
amount of the TIFIA Loan (excluding any interest that is capitalized in accordance with 
the terms hereof), together with the amount of any other credit assistance provided under 
the Act to the Borrower, does not exceed thirty-three percent (33%) of reasonably 
anticipated Eligible Project Costs and (B) as required pursuant to § 603(b)(9) of the Act, 
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the total federal assistance provided to the Project, including the maximum principal 
amount of the TIFIA Loan (excluding any interest that is capitalized in accordance with 
the terms hereof), does not exceed eighty percent (80%) of Eligible Project Costs. 

(xxiii) The Borrower shall have delivered to the TIFIA Lender a duly 
executed certificate from the Trustee in the form attached hereto as Exhibit J. 

(xxiv) The Borrower shall have provided a certificate from the Borrower’s 
Authorized Representative as to the prohibition on the use of appropriated funds for 
lobbying substantially in the form attached hereto as Exhibit N in accordance with 49 CFR 
§20.100(b). 

(xxv) The Borrower shall have delivered such other agreements, 
documents, instruments, opinions and other items required by the TIFIA Lender, all in form 
and substance satisfactory to the TIFIA Lender, including evidence that all other Project 
funding requirements have been met (including evidence of other funding sources or 
funding commitments). 

(b) Conditions Precedent to All Disbursements.  Notwithstanding anything in 
this Agreement to the contrary, the TIFIA Lender shall have no obligation to make any 
disbursement of loan proceeds to the Borrower (including the initial disbursement hereunder) until 
each of the following conditions precedent has been satisfied or waived in writing by the TIFIA 
Lender: 

(i) With respect to the initial disbursement of the TIFIA Loan: 

(A) the Borrower shall have demonstrated to the TIFIA Lender’s 
satisfaction that (1) the 2021 HRTF BANs have been issued and (2) the full amount 
of the proceeds thereof (less reasonable amounts used to [fund reserves and] pay 
costs of issuance associated therewith) have been expended on Total Project Costs; 
and 

(B) the Borrower shall have demonstrated to the TIFIA Lender’s 
satisfaction that the Borrower has (1) expended all amounts reflected as non-
contingency Borrower pay-go amounts in the Project Budget and in the most recent 
Revised Financial Model (less the amount of any realized cost savings otherwise 
payable from such pay-go funds) on Total Project Costs and (2) expended from 
pay-go funds of the Borrower, to the extent so required as of the date of such 
disbursement, any amounts in respect of Total Project Costs that are payable from 
contingency amounts to be funded with Commission-Controlled Funds in 
accordance with the PAFA. 

(ii) With respect to any disbursement occurring sixty (60) days or more 
after the Effective Date, the Borrower shall have provided the Financial Plan, or the most 
recent update thereto, in each case in accordance with Section 21(a) (Financial Plan). 

(iii) To the extent not previously delivered to the TIFIA Lender, the 
Borrower shall have delivered to the TIFIA Lender certified, complete and fully executed 
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copies of any Indenture Documents or HRTF Indenture Documents, and any amendments 
to any of the foregoing, entered into after the Effective Date. 

(iv) To the extent not previously delivered to the TIFIA Lender, the 
Borrower shall have provided certified copies of all Principal Project Contracts and all 
Additional Project Contracts requested by the TIFIA Lender pursuant to Section 15(b) 
(Copies of Documents) or Section 16(e) (Principal Project Contracts; Additional Project 
Contracts) (including, in each case, any amendment, modification or supplement thereto 
and related performance security instrument) entered into after the Effective Date. 

(v) The Borrower shall have demonstrated to the TIFIA Lender’s 
satisfaction that VDOT has complied in all material respects with its obligations under each 
Principal Project Contract and Additional Project Contract to which VDOT is a party and 
shall provide, or shall use commercially reasonable efforts to cause VDOT to provide, upon 
the TIFIA Lender’s request evidence thereof satisfactory to the TIFIA Lender, including 
the following: 

(1) All Governmental Approvals necessary as of the 
time of the applicable disbursement for the development, construction, 
operation and maintenance of the Project have been issued and are in full 
force and effect; 

(2) Each Construction Contractor has maintained surety 
bonds and insurance coverage and amounts as required by the applicable 
Principal Project Contract or Additional Project Contract; and 

(3) Each of the insurance policies obtained by any 
applicable Principal Project Party in satisfaction of the conditions in Section 
12(a)(vii)(5) (Conditions Precedent to Effectiveness) or required under an 
Additional Project Contract is in full force and effect, and no notice of 
termination thereof has been issued by the applicable insurance provider. 

(vi) At the time of, and immediately after giving effect to, any 
disbursement of TIFIA Loan proceeds then currently requested, (A) no Default or Event of 
Default hereunder and no event of default (howsoever described or designated) under any 
other Related Document (other than an event of default of a Principal Project Party) shall 
have occurred and be continuing, (B) no material event of default (howsoever described or 
designated) of any Principal Project Party under any Principal Project Contract shall have 
occurred and be continuing, and (C) no event or condition that, with the giving of notice, 
the passage of time, or both, would constitute an event of default (howsoever described or 
designated) of the Borrower under any other Related Document, in each case, shall have 
occurred and be continuing. 

(vii) The representations and warranties of the Borrower set forth in this 
Agreement (including Section 13 (Representations and Warranties of Borrower)) and in 
each other Related Document shall be true, correct, and complete as of each date on which 
any disbursement of the TIFIA Loan is made, except to the extent such representations and 
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warranties expressly relate to an earlier date (in which case, such representations and 
warranties shall be true and correct as of such earlier date). 

(viii) No Material Adverse Effect, or any event or condition that could 
reasonably be expected to result in a Material Adverse Effect, shall have occurred and be 
continuing since the date the Borrower submitted the Application to the TIFIA Lender. 

(ix) The Borrower shall have delivered to the TIFIA Lender a 
Requisition that complies with the provisions of Section 4 (Disbursement Conditions), and 
such Requisition has not been expressly denied by the TIFIA Lender. 

(x) The Borrower shall have paid in full all invoices received from the 
TIFIA Lender (or by advisors to the TIFIA Lender that have direct billing arrangements 
with the Borrower) as of the date of disbursement of the TIFIA Loan, for the fees and 
expenses of the TIFIA Lender’s counsel and advisors and any auditors or other consultants 
employed by the TIFIA Lender for the purposes hereof. 

(xi) To the extent not previously delivered to the TIFIA Lender, the 
Borrower shall have provided certified, complete and fully executed copies of each 
performance security instrument delivered to or by VDOT pursuant to any Principal Project 
Contract as of the date of disbursement of the TIFIA Loan, each of which performance 
security instruments shall be (A) in compliance with the requirements for such performance 
security pursuant to the applicable Principal Project Contract, and (B) in full force and 
effect. 

(xii) The Borrower shall have demonstrated, and the Consulting Engineer 
shall have confirmed in writing, in each case to the TIFIA Lender’s satisfaction, that the 
funds described in the Financial Plan most recently submitted to the TIFIA Lender as being 
available and committed to pay for Project costs will be sufficient to complete the Project 
in accordance with the Construction Schedule (and in any event on or prior to the Projected 
Substantial Completion Date) and no facts or circumstances have arisen that would 
reasonably be likely to cause such amounts reflected in such Financial Plan not to be 
available as and when needed to pay such costs, including such committed and allocated 
contingency funds as needed to enable the Borrower to pay for any reasonably anticipated 
cost overruns associated with completion of the Project. 

Section 13. Representations and Warranties of Borrower.  The Borrower hereby 
represents and warrants that, as of the Effective Date and, as to each of the representations and 
warranties below other than those contained in Section 13(b) (Officer’s Authorization) and Section 
13(k) (Credit Ratings), as of each date on which any disbursement of the TIFIA Loan is requested 
or made:  

(a) Organization; Power and Authority.  The Borrower is a body politic and a 
political subdivision duly created and validly existing under the laws of the State, has full legal 
right, power and authority to enter into the Related Documents then in existence, to execute and 
deliver the TIFIA Bond, and to carry out and consummate all transactions contemplated hereby 
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and thereby and has duly authorized the execution, delivery and performance of the Related 
Documents. 

(b) Officers’ Authorization.  As of the Effective Date, the officers of the 
Borrower executing (or that previously executed) the Related Documents, and any certifications 
or instruments related thereto, to which the Borrower is a party are (or were at the time of such 
execution) duly and properly in office and fully authorized to execute the same.   

(c) Due Execution; Enforceability.  Each of the Related Documents in effect as 
of any date on which this representation and warranty is made, and to which the Borrower is a 
party, has been duly authorized, executed and delivered by the Borrower and constitutes the legal, 
valid and binding agreement of the Borrower enforceable in accordance with its terms, except as 
such enforceability (i) may be limited by applicable bankruptcy, insolvency, reorganization, 
moratorium or similar laws affecting the rights of creditors generally, and (ii) is subject to general 
principles of equity (regardless of whether enforceability is considered in equity or at law). 

(d) Non-Contravention.  The execution and delivery of the Related Documents 
to which the Borrower is a party, the consummation of the transactions contemplated in the Related 
Documents and the fulfillment of or compliance with the terms and conditions of the Related 
Documents will not (i) conflict with the Borrower’s Organizational Documents, (ii) conflict in any 
material respect with, or constitute a violation, breach or default (whether immediately or after 
notice or the passage of time or both) by the Borrower of or under, any applicable law, 
administrative rule or regulation, any applicable court or administrative decree or order, or any 
indenture, mortgage, deed of trust, loan agreement, lease, contract or other agreement or 
instrument to which the Borrower is a party or by which it or its properties or assets are otherwise 
subject or bound, or (iii) result in the creation or imposition of any Lien, charge or encumbrance 
of any nature whatsoever upon any of the property or assets of the Borrower, other than the Liens 
granted pursuant to the TIFIA Loan Documents. 

(e) Consents and Approvals.  No consent or approval of any trustee, holder of 
any indebtedness of the Borrower or any other Person, and no consent, permission, authorization, 
order or license of, or filing or registration with, any Governmental Authority is necessary in 
connection with (i) the execution and delivery by the Borrower of the Related Documents, except 
as have been obtained or made and as are in full force and effect, or (ii) (A) the consummation of 
any transaction contemplated by the Related Documents or (B) the fulfillment of or compliance 
by the Borrower with the terms and conditions of the Related Documents, except as have been 
obtained or made and as are in full force and effect or as are ministerial in nature and can 
reasonably be expected to be obtained or made in the ordinary course on commercially reasonable 
terms and conditions when needed. 

(f) Litigation.  As of the Effective Date, there is no action, suit, proceeding or, 
to the knowledge of the Borrower, any inquiry or investigation, in any case before or by any court 
or other Governmental Authority pending or, to the knowledge of the Borrower, threatened against 
or affecting the Project or the ability of the Borrower to execute, deliver and perform its obligations 
under the Related Documents.  As of the Effective Date and as of each other date on which the 
representations and warranties herein are made or confirmed, there is no action, suit, proceeding 
or, to the knowledge of the Borrower, any inquiry or investigation before or by any court or other 
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Governmental Authority pending, or to the knowledge of the Borrower, threatened against or 
affecting the Project, the Borrower or the assets, properties or operations of the Borrower, that in 
any case could reasonably be expected to result in a Material Adverse Effect.  To the Borrower’s 
knowledge, there are no actions of the type described above pending, threatened against, or 
affecting any of the Principal Project Parties except for matters arising after the Effective Date that 
could not reasonably be expected to (i) result in a Material Adverse Effect or (ii) adversely affect 
the Borrower’s ability to receive Toll Revenues in amounts sufficient to meet the financial 
projections contained in the Base Case Financial Model (or, as applicable, the most recent Revised 
Financial Model).  The Borrower is not in default (and no event has occurred and is continuing 
that, with the giving of notice or the passage of time or both, could constitute a default) with respect 
to any Governmental Approval, which default could reasonably be expected to result in a Material 
Adverse Effect. 

(g) Security Interests.  The Indenture Documents and Section 33.2-1920, as 
amended, Code of Virginia of 1950, establish, in favor of the Trustee for the benefit of the TIFIA 
Lender, the valid and binding Liens on the Trust Estate that they purport to create, irrespective of 
whether any Person has notice of the pledge and without the need for any physical delivery, 
recordation, filing, or further act.  Such Liens are in full force and effect and are not subordinate 
or junior to, any other Liens in respect of the Trust Estate. As of the Effective Date, the TIFIA 
Bond is not pari passu with any Obligations. As of any other date on which this representation and 
warranty is made, the TIFIA Bond is not pari passu with any obligations other than Additional 
Obligations that are Senior Lien Obligations and that have been issued in accordance with the 
requirements of this Agreement and the Indenture Documents.  The Borrower has duly and 
lawfully taken all actions required under this Agreement, the Indenture Documents, and applicable 
laws for the pledge of the Trust Estate pursuant to and in accordance with the Indenture 
Documents.  The Borrower is not in breach of any covenants set forth in Section 15(a) (Securing 
Liens) or in the Indenture Documents with respect to the matters described in such section or 
documents.  As of the Effective Date and as of each other date this representation and warranty is 
made, (i) all documents and instruments have been recorded or filed for record in such manner and 
in such places as are required by applicable law and all other action as is necessary or desirable 
has been taken to establish a legal, valid, binding, and enforceable Lien on the Trust Estate in favor 
of the Trustee (for the benefit of the Secured Parties) to the extent contemplated by the Indenture 
Documents, and (ii) all taxes and filing fees that are due and payable in connection with the 
execution, delivery or recordation of any Indenture Documents or any instruments, certificates or 
financing statements in connection with the foregoing, have been paid.  Neither the attachment, 
perfection, validity, enforceability or priority of the security interest in the Trust Estate granted 
pursuant to the Indenture Documents is governed by Article 9 of the UCC. 

(h) No Debarment.  The Borrower has fully complied with its verification 
obligations under 2 CFR § 180.320 and confirms that, to its knowledge, neither the Borrower nor 
any of its principals (as defined in 2 CFR § 180.995) is debarred, suspended or voluntarily excluded 
from participation in Federal Government contracts, procurement or non-procurement matters or 
delinquent on a Federal Government debt as more fully set forth in the certificate delivered 
pursuant to Section 12(a)(iv) (Conditions Precedent to Effectiveness).  Further, the Borrower has 
fully complied with 2 CFR Part 180, including Subpart C, in particular §§ 180.300 and 180.330, 
and with 2 CFR § 1200.332, with respect to VDOT in connection with the Principal Project 
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Contracts.  The Borrower is not aware of any non-compliance by any of its contractors or 
subcontractors with the applicable requirements of 2 CFR Part 180. 

(i) Accuracy of Representations and Warranties.  The representations, 
warranties and certifications of the Borrower set forth in this Agreement and the other Related 
Documents are true, correct, and complete, except to the extent such representations and warranties 
expressly relate to an earlier date (in which case, such representations and warranties shall be true, 
correct, and complete as of such earlier date). 

(j) Transportation Improvement Program.  The Project has been included in (i) 
the metropolitan transportation improvement program adopted by the Hampton Roads 
Transportation Planning Organization, (ii) the State transportation plan, and (iii) the State 
transportation improvement program approved by the USDOT or its designated agency, in each 
case to the extent required by 23 U.S.C. §§ 134 and 135 and 23 U.S.C. § 602(a)(3), as applicable.  
The financial plan for each such program or plan reflects the costs of, and sources of funding for, 
the Project. 

(k) Credit Ratings.  The TIFIA Bond has received a public Investment Grade 
Rating from at least two (2) Rating Agencies, and written evidence of each such public rating has 
been provided to the TIFIA Lender prior to the Effective Date, and neither public rating has been 
reduced, withdrawn or suspended as of the Effective Date. 

(l) No Defaults.  No Default or Event of Default, and no event of default 
(howsoever described or designated) of the Borrower under any Related Document has occurred 
and is continuing. 

(m) Governmental Approvals.  All Governmental Approvals required as of the 
Effective Date and any subsequent date on which this representation is made (or deemed made) 
for the undertaking and completion of the Project, and for the operation and management thereof, 
have been obtained or effected and are in full force and effect and there is no basis for, nor 
proceeding that is pending or threatened that could reasonably be expected to result in, the 
revocation of any such Governmental Approval. 

(n) Principal Project Contracts.  Each Principal Project Contract in effect as of 
any date on which this representation and warranty is made is in full force and effect and all 
conditions precedent to the obligations of the respective parties under each Principal Project 
Contract have been satisfied.  The Borrower has delivered to the TIFIA Lender a fully executed, 
complete, and correct copy of each such Principal Project Contract and each Additional Project 
Contract required to be delivered to, or requested by, the TIFIA Lender pursuant to Section 15(b) 
(Copies of Documents) (including, in each case, all exhibits, schedules and other attachments) that 
is in effect, including any amendments or modifications thereto and any related Credit Support 
Instruments, guarantees and side letters.  No event has occurred that gives the Borrower (as 
applicable) or, to the Borrower’s knowledge, any Principal Project Party, the right to terminate any 
Principal Project Contract.  The Borrower is not in breach of, or in default under, any Principal 
Project Contract (as applicable), and, to the knowledge of the Borrower, no Principal Project Party 
is in breach of, or in default under, any material term of any Principal Project Contract (as 
applicable). 
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(o) Information.  The information furnished by the Borrower to the TIFIA 
Lender, when taken as a whole, does not contain any untrue statement of a material fact or omit to 
state any material fact necessary to make the statements contained therein not misleading as of the 
date made or furnished; provided that no representation or warranty is made with regard to 
projections or other forward-looking statements provided by or on behalf of the Borrower 
(including the Base Case Financial Model, any Revised Financial Model, and the assumptions 
therein) except that the assumptions in the Base Case Financial Model and any Revised Financial 
Model were reasonable in all material respects when made. 

(p) OFAC; Anti-Corruption Laws. 

(i) None of the Borrower nor, to the knowledge of the Borrower, any 
Principal Project Party is a Sanctioned Person. 

(ii) None of the Borrower nor, to the knowledge of the Borrower, any 
Principal Project Party is in violation of or, since the date that is five (5) years prior to the 
Effective Date, has violated: (A) any applicable Anti-Money Laundering Laws; (B) any 
applicable Sanctions; (C) any applicable Anti-Corruption Laws; or (D) any applicable anti-
drug trafficking or anti-terrorism laws, civil or criminal; or 

(iii) There are no pending or, to the knowledge of the Borrower, 
threatened claims or investigations by any Governmental Authority against, or any internal 
investigations conducted by, the Borrower or, to the knowledge of the Borrower, any 
Principal Project Party, with respect to any possible or alleged violations of any applicable 
Sanctions, Anti-Money Laundering Laws, Anti-Corruption Laws, or any applicable anti-
drug trafficking or anti-terrorism laws. 

(iv) No use of proceeds of the TIFIA Loan or other transaction 
contemplated by this Agreement or any other Related Document will violate any applicable 
Sanctions, Anti-Money Laundering Laws, or Anti-Corruption Laws, or any applicable anti-
drug trafficking or anti-terrorism laws. 

(q) Trust Estate.  The TIFIA Debt Service payments are limited obligations of 
the Borrower, secured solely by the Trust Estate pledged under the Indenture.  The obligation of 
the Borrower to make TIFIA Debt Service payments does not constitute an indebtedness of the 
State or any political subdivision thereof other than the Borrower within the meaning or application 
of any constitutional provision or limitation.  The obligation of the Borrower to make TIFIA Debt 
Service payments does not constitute a pledge of the faith, credit or taxing power of the State or 
any political subdivision thereof within the meaning or application of any constitutional provision 
or limitation.  The Borrower has no taxing power. 

(r) Compliance with Law.  The Borrower is in compliance in all material 
respects with, and has conducted (or caused to be conducted) its business and government 
functions and the business and operations of the Project in compliance in all material respects with, 
all applicable laws (other than Environmental Laws, which are addressed in Section 13(s) 
(Environmental Matters)), including those set forth on Exhibit E, to the extent applicable.  To the 
Borrower’s knowledge, each Principal Project Party is, and has caused its respective contractors 
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and subcontractors to be, in compliance in all material respects with all applicable laws, including 
those set forth on Exhibit E, to the extent applicable.  No notices of violation of any applicable 
law have been issued, entered or received by the Borrower (as applicable) or, to the Borrower’s 
knowledge and solely in respect of the Project or any Principal Project Contract, any Principal 
Project Party, other than, in each case, notices of violations that are immaterial. 

(s) Environmental Matters.  To the Borrower’s knowledge, each Principal 
Project Party is in compliance with all laws applicable to the Project relating to (i) air emissions, 
(ii) discharges to surface water or ground water, (iii) noise emissions, (iv) solid or liquid waste 
disposal, (v) the use, generation, storage, transportation or disposal of toxic or hazardous 
substances or wastes, (vi) biological resources (such as threatened and endangered species), and 
(vii) other environmental, health or safety matters, including all laws applicable to the Project 
referenced in the notice “Federal Environmental Statutes, Regulations, and Executive Orders 
Applicable to the Development and Review of Transportation Infrastructure Projects,” 79 Fed. 
Reg. 22756 (April 23, 2014) (or any successor Federal Register notice of similar import), which 
document is available at http://www.transportation.gov/policy/transportation-
policy/environment/laws (“Environmental Laws”).  All Governmental Approvals for the Project 
relating to Environmental Laws have been, or, when required, will be, obtained and are (or, as 
applicable, will be) in full force and effect.  The Borrower is not aware of any written 
communication or notice, whether from a Governmental Authority, employee, citizens group, or 
any other Person, that alleges that a Principal Project Party is not in full compliance with all 
Environmental Laws and Governmental Approvals relating thereto in connection with the Project 
and, to the Borrower’s knowledge, there are no circumstances that may prevent or interfere with 
full compliance in the future by a Principal Project Party with any such Environmental Law or 
Governmental Approval.  The Borrower has provided to the TIFIA Lender all material 
assessments, reports, results of investigations or audits, and other material information in the 
possession of or reasonably available to the Borrower regarding the Project’s compliance with (A) 
Environmental Laws, and (B) Governmental Approvals relating to Environmental Laws that are 
required for the Project. 

(t) Sufficient Rights and Utilities.  VDOT, as the State entity responsible for 
building, maintaining, and operating the interstate, primary, and secondary state highway systems 
in the State, possesses either valid legal and beneficial title to, leasehold title in, or other valid legal 
rights with respect to the real property relating to the Project, in each case as is necessary and 
sufficient for the construction, operation, maintenance and repair of the Project.  The Principal 
Project Contracts then in effect and the Governmental Approvals that have been obtained and are 
then in full force and effect create rights in VDOT sufficient to enable VDOT to own, construct, 
operate, maintain and repair the Project and to perform its obligations under the Principal Project 
Contracts to which it is a party.  All utility services, means of transportation, facilities and other 
materials necessary for the construction and operation of the Project (including, as necessary, gas, 
electrical, water and sewage services and facilities) are, or will be when needed, available to the 
Project and arrangements in respect thereof have been made on commercially reasonable terms. 

(u) Insurance.  To the best of Borrower’s knowledge and after due inquiry, 
VDOT is in compliance with all insurance obligations under, and maintains, or causes to be 
maintained, at all times and with responsible insurers, all insurance as required by, each of the 
Principal Project Contracts. 
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(v) Title.  The Borrower has valid legal and beneficial title to, or a valid 
leasehold interest in, the personal property and other assets and revenues thereof (including the 
Toll Revenues and the Trust Estate) on which it purports to grant Liens pursuant to the Indenture 
Documents, in each case free and clear of any Lien of any kind, except for the Liens created by 
the Indenture Documents. 

(w) No Liens.  Except for the Lien granted in favor of the Senior Lien 
Obligations (including the TIFIA Bond), the Borrower has not created, and is not under any 
obligation to create, and has not entered into any transaction or agreement that would result in the 
imposition of, any Lien on the Trust Estate, the Project, the Toll Revenues, or the properties or 
assets in relation to the Project. 

(x) Intellectual Property.  To the Borrower’s knowledge, VDOT owns, or has 
adequate licenses or other valid rights to use, all patents, trademarks, service marks, trade names, 
copyrights, franchises, formulas, licenses and other rights with respect thereto and has obtained 
assignment of all licenses and other rights of whatsoever nature, in each case necessary for the 
Project and the operation of its business.  To the Borrower’s knowledge, there exists no conflict 
with the rights or title of any third party with respect to the intellectual property described in the 
preceding sentence.  Excluding the use of commercially available “off-the-shelf” software, to the 
Borrower’s knowledge, no product, process, method, substance, part or other material produced 
or employed or presently contemplated to be produced by or employed by the Project infringes or 
will infringe any patent, trademark, service mark, trade name, copyright, franchise, formula, 
license or other intellectual property right of any third party. 

(y) Investment Company Act.  The Borrower is not, and after applying the 
proceeds of the TIFIA Loan will not be, required to register as an “investment company” within 
the meaning of the Investment Company Act of 1940, as amended, and is not “controlled” by a 
company required to register as an “investment company” under the Investment Company Act of 
1940, as amended. 

(z) Financial Statements.  Each income statement, balance sheet, and statement 
of operations and cash flows (collectively, “Financial Statements”) delivered to the TIFIA Lender 
pursuant to Section 21(d) (Financial Statements) has been prepared in accordance with GASB and 
presents fairly, in all material respects, the financial condition of the Borrower as of the respective 
dates of the balance sheets included therein and the results of operations of the Borrower for the 
respective periods covered by the statements of income included therein.  Except as reflected in 
such Financial Statements, there are no liabilities or obligations of the Borrower of any nature 
whatsoever for the period to which such Financial Statements relate that are required to be 
disclosed in accordance with GASB. 

(aa) Taxes.  The Borrower is not required to file tax returns with any 
Governmental Authority. 

(bb) ERISA.  Neither the Borrower nor any ERISA Affiliate maintains or 
otherwise has any liability in respect of any plan or other arrangement that is subject to ERISA or 
Section 412 of the Tax Code. 
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(cc) Sufficient Funds.  The aggregate of (i) all funds that are undrawn but fully 
and completely committed under the Indenture Documents, this Agreement, and the HRTF Loan 
described in clause (a) of the definition thereof and (ii) all funds available under any other unused 
funding that is committed and available, will be sufficient to pay all Total Project Costs necessary 
to achieve Substantial Completion in accordance with the Construction Schedule (and in any event 
on or prior to the Projected Substantial Completion Date). 

(dd) Sovereign Immunity.  The Borrower has no immunity from the jurisdiction 
of any court of competent jurisdiction or from any legal process therein which could be asserted 
in any breach of contract action to enforce the obligations of the Borrower under any of the Related 
Documents to which it is a party or the transactions contemplated hereby or thereby, including the 
obligations of the Borrower hereunder and thereunder. 

(ee) Patriot Act.  The Borrower is not required to establish an anti-money 
laundering compliance program pursuant to the Patriot Act. 

(ff) Compliance with Federal Requirements.  With respect to the Project, the 
Borrower and VDOT have complied with all applicable requirements of NEPA, the Uniform 
Relocation Assistance and Real Property Acquisition Policies Act of 1970 (42 U.S.C. § 4601 et 
seq.), and Title VI of the Civil Rights Act of 1964 (42 U.S.C. § 2000d et seq.). 

(gg) Borrower’s Reliance on VDOT’s Certificate.  To assist with the Borrower’s 
compliance under this Section 13, the Borrower may rely on a certificate of an authorized 
representative of VDOT as to VDOT’s compliance with the applicable representations and 
warranties required herein.  

Section 14. Representations and Warranties of TIFIA Lender.  The TIFIA Lender 
hereby makes the following representations and warranties as of the Effective Date: 

(a) Power and Authority.  The TIFIA Lender has all requisite power and 
authority to make the TIFIA Loan and to perform all transactions contemplated by the Related 
Documents to which it is a party. 

(b) Due Execution; Enforceability.  The Related Documents to which it is a 
party have been duly authorized, executed and delivered by the TIFIA Lender, and are legally 
valid and binding agreements of the TIFIA Lender, enforceable in accordance with their terms. 

(c) Officers’ Authorization.  The officers of the TIFIA Lender executing each 
of the Related Documents to which the TIFIA Lender is a party are duly and properly in office and 
fully authorized to execute the same on behalf of the TIFIA Lender. 

Section 15. Affirmative Covenants.  The Borrower covenants and agrees as follows 
until the date the TIFIA Bond and the obligations of the Borrower under this Agreement (other 
than contingent indemnity obligations) are irrevocably paid in full in cash and the TIFIA Lender 
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no longer has any commitment to make disbursements to the Borrower, unless the TIFIA Lender 
waives compliance in writing: 

(a) Securing Liens.  The Borrower shall at any and all times, so far as it may be 
authorized by law, pass, make, do, execute, acknowledge and deliver, all and every such further 
resolutions, acts, deeds, conveyances, assignments, transfers and assurances as may be necessary 
or desirable in connection with assuring, conveying, granting, assigning, securing and confirming 
the Liens in and to the Trust Estate (whether now existing or hereafter arising) granted to the 
Trustee for the benefit of the TIFIA Lender pursuant to the Indenture Documents, or intended so 
to be granted pursuant to the Indenture Documents, or which the Borrower may become bound to 
grant, and the Borrower shall at all times maintain the Trust Estate free and clear of any pledge, 
Lien, charge or encumbrance thereon or with respect thereto that has priority over, or equal rank 
with, the Liens created by the Indenture Documents, other than as permitted by this Agreement, 
and all organizational, regulatory or other necessary action on the part of the Borrower to that end 
shall be duly and validly taken at all times.  The Borrower shall at all times, to the extent permitted 
by law, defend, preserve and protect the Liens on the Trust Estate granted pursuant to the Indenture 
Documents and all the rights of the Trustee for the benefit of the TIFIA Lender under the Indenture 
Documents against all claims and demands of all Persons whomsoever. 

(b) Copies of Documents.   

(i) The Borrower shall furnish to the TIFIA Lender a copy of any draft 
documents and final offering documents (including any Indenture Documents) and cash 
flow projections prepared in connection with the incurrence of any Permitted Debt or other 
indebtedness subject to approval by the TIFIA Lender pursuant to Section 16(a) 
(Indebtedness), in each case prior to the incurrence of any such Permitted Debt or such 
other indebtedness, as well as copies of any continuing disclosure documents, prepared by 
or on behalf of the Borrower in connection with the incurrence of such Permitted Debt or 
such other indebtedness, in each case promptly following the preparation or filing thereof.  
Except as otherwise agreed by the TIFIA Lender in writing, the Borrower will provide to 
the TIFIA Lender (i) copies of the then current draft documents relating to the incurrence 
of Permitted Debt (other than equipment leases and trade accounts included in such 
definition) at least thirty (30) days prior to the effective date thereof and (ii) copies of fully 
executed or final versions of such documentation within ten (10) days following execution 
or completion thereof. 

(ii) The Borrower shall provide to the TIFIA Lender, promptly after the 
sending or receipt thereof, copies of (A) final ratings presentations sent to, and any notices, 
reports or other written materials (other than those that are ministerial in nature) received 
from, any Rating Agency that has provided, or is being requested to provide, a rating with 
respect to the Project or any indebtedness of the Borrower that is or will be secured by or 
paid from the Trust Estate or any portion thereof, including the Pledged Revenues, (B) all 
notices and other written communications received by the Borrower from the Trustee or 
any Bondholder, (C) all reports, notices and other written materials required to be sent to 
the Trustee or any Bondholder under the Indenture Documents, and (D) all notices 
delivered by or to the Borrower relating to any of the Principal Project Contracts; unless, 
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in each case, the TIFIA Lender notifies the Borrower in writing that any such reports, 
notices and/or other written materials no longer need to be provided. 

(iii) The Borrower shall provide written notice to the TIFIA Lender of 
the Borrower’s intent to enter into (or approve VDOT’s entry into) a Principal Project 
Contract or an Additional Project Contract and  shall provide drafts of any such Principal 
Project Contract or Additional Project Contract (if such Principal Project Contract  or 
Additional Project Contract is subject to approval by the TIFIA Lender pursuant to Section 
16(e) (Principal Project Contracts; Additional Project Contracts)) at least thirty (30) days 
prior to the proposed effective date thereof, together with any related contracts, side letters 
or other understandings.  If the TIFIA Lender requests a copy of any Additional Project 
Contract that is not subject to approval by the TIFIA Lender, the Borrower shall provide a 
copy of the final or near final draft of such Additional Project Contract, together with any 
related contracts, side letters or other understandings, prior to the execution thereof 
(provided such request is made prior to the execution of such contract). The Borrower shall 
provide to the TIFIA Lender an executed version of each Principal Project Contract, each 
Additional Project Contract that is subject to TIFIA Lender consent, and, if requested by 
the TIFIA Lender, each Additional Project Contract that is not subject to TIFIA Lender 
consent, in each case together with any related contracts, side letters or other 
understandings, promptly following the full execution thereof.  Copies of drafts of the 
foregoing may be provided by email notice and a link to the proposed board of directors’ 
agenda items. 

(c) Use of Proceeds.  The Borrower shall use the proceeds of the TIFIA Loan 
for purposes permitted by applicable law and as otherwise permitted under this Agreement and the 
other Related Documents. 

(d) Debarment and Suspension Requirements.  The Borrower shall comply with 
2 CFR Part 180, including Subpart C, in particular §§ 180.300 and 180.320, and with 2 CFR § 
1200.332. 

(e) Compliance with Principal Project Contracts.  The Borrower shall ensure 
that VDOT complies in all material respects with its obligations under each Principal Project 
Contract and pursues all available remedies pursuant thereto to ensure VDOT’s continued 
compliance therewith, including: 

(i) Achievement of Substantial Completion of the Project in accordance 
with the Construction Schedule; 

(ii) VDOT's and each Construction Contractor's compliance with 2 CFR 
Part 180, including Subpart C, in particular §§ 180.300 and 180.320, and with 2 CFR § 
1200.332; 

(iii) VDOT’s operation and maintenance of the Project and enforcement 
of all Tolling Systems Contracts to which it is a party; 
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(iv) VDOT's maintenance, and compliance with, all Government 
Approvals necessary for the development, construction, operation, and maintenance of the 
Project; and 

(v) each Construction Contractor's maintenance of all performance 
security instruments and insurance coverages and amounts required by the applicable 
Principal Project Contract. 

(f) Notice. 

(i) The Borrower shall, within five (5) Business Days after the 
Borrower learns of the occurrence, give the TIFIA Lender notice of any of the following 
events or receipt of any of the following notices, as applicable, setting forth details of such 
event, and including any relevant and significant documentation: 

(A) Substantial Completion:  the occurrence of Substantial 
Completion, such notice to be provided in the form set forth in Exhibit L; 

(B) Defaults; Events of Default:  the occurrence of any Default 
or Event of Default; 

(C) Litigation:  (1) the filing of any litigation, suit or action, or 
the commencement of any proceeding, against the Borrower before any arbitrator, 
Governmental Authority, alternative dispute resolution body, or other neutral third-
party, or the receipt by the Borrower in writing of any threat of litigation, suit, 
action, or proceeding, or of any written claim against the Borrower or VDOT with 
respect to the Project that, in each case, could reasonably be expected to have a 
Material Adverse Effect, and any material changes in the status of such litigation, 
suit, action or claim, and (2) any judgments against the Borrower with award 
amounts in excess of $5,000,000 (inflated annually by CPI), either individually or 
in the aggregate; 

(D) Delayed Governmental Approvals:  any failure to receive or 
delay in receiving any Governmental Approval or making any required filing, 
notice, recordation or other demonstration to or with a Governmental Authority, in 
each case to the extent such failure or delay will or could reasonably be expected 
to result in a delay to any major milestone date (including the Projected Substantial 
Completion Date) set forth in the Construction Schedule, together with a written 
explanation of the reasons for such failure or delay and the Borrower’s plans to 
remedy or mitigate the effects of such failure or delay; 

(E) Environmental Notices: any notice of material violation 
under any Environmental Law related to the Project or any material changes to the 
NEPA Determination; 

(F) Amendments: except as otherwise agreed by the TIFIA 
Lender in writing, copies of (1) any proposed amendments to any Principal Project 
Contract or other Related Document at least thirty (30) days prior to the effective 
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date thereof and (2) fully executed amendments within ten (10) days following 
execution thereof; 

(G) Principal Project Contract Defaults:  any material breach or 
default or event of default on the part of the Borrower, VDOT, or any other party 
under any Principal Project Contract or any Additional Project Contract; 

(H) Compensation Event; Compensable Maintenance Events; 
Contractor Acts:  the occurrence of any event that the Borrower has determined 
constitutes, or would reasonably be expected to determine to constitute, a 
Compensation Event, Compensable Maintenance Event, or Contractor Act under 
(and each as defined in) the MTA, a copy of any Compensation Event Notice (as 
defined in the MTA) or notice of a Compensable Maintenance Event or Contractor 
Act delivered by the Borrower under the MTA and any material written response 
from VDOT to such Compensation Event Notice or notice of either aa 
Compensable Maintenance Event or a Contractor Act; 

(I) Uncontrollable Force:  the occurrence of any Uncontrollable 
Force that could reasonably be expected to result in a Material Adverse Effect; 

(J) Project Changes:  any (1) change to the Total Project Costs 
forecasts in excess of five percent (5%) of total forecasted Total Project Costs, 
together (in the case of increased costs) with a written description of the committed 
funding sources available to the Borrower to pay for such increased Total Project 
Costs, (2) proposed change to the Projected Substantial Completion Date, together 
with an explanation of the reasons for such proposed adjustment, and (3) material 
change to the Construction Schedule, together with a proposed revised 
Construction Schedule; 

(K) Ratings Changes:  any change in the rating assigned to any 
Obligations by any Rating Agency that has provided a public rating on such 
indebtedness, the Borrower, or the Toll Revenues; 

(L) 2 CFR Notices:  (1) that any of the information set forth in 
the certificate provided pursuant to Section 12(a)(iv) (Conditions Precedent to 
Effectiveness) was incorrect at the time the certificate was delivered or there has 
been a change in status of the Borrower or any of its principals with respect to the 
criteria set forth in 2 CFR § 180.335; (2) any other notification required pursuant 
to 2 CFR § 180.350; and (3) any violation of Federal criminal law involving fraud, 
bribery, or gratuity violations potentially affecting the TIFIA Loan as described in 
2 CFR § 200.113, and the Borrower shall require VDOT, the Construction 
Contractors, and each of their subcontractors for the Project to provide it notice of 
any such violation; 

(M) Appropriations: if the appropriation of the HRTF Revenues 
to the HRTF (1) was not included in each biennial budget or any supplemental 
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budget that is presented to the General Assembly, and/or (2) if the General 
Assembly failed to appropriate for the next State fiscal biennium;  

(N) Rate Stabilization Fund Deposits and Withdrawals: each 
HRTF Transfer into the Rate Stabilization Fund and each withdrawal from the Rate 
Stabilization Fund (including a description of the amount and purpose of such 
withdrawal);  

(O) Material Events:  the filing of (together with a copy of) any 
notice to the Municipal Securities Rulemaking Board of any of the events described 
in clause (b)(5)(i)(C) of Rule 15c2-12 of the U.S. Securities and Exchange 
Commission (or any similar rule); and 

(P) Other Adverse Events:  the occurrence of any other event or 
condition, including any notice of breach from a contract counterparty, that could 
reasonably be expected to result in a Material Adverse Effect. 

(ii) The Borrower shall provide the TIFIA Lender with any further 
information reasonably requested by the TIFIA Lender from time to time concerning the 
matters described in Section 15(f)(i) (Notice). 

(g) Remedial Action.  Within thirty (30) calendar days after the Borrower learns 
of the occurrence of an event specified in Section 15(f)(i) (Notice) (other than in Section 
15(f)(i)(A) (Substantial Completion), (Section 15(f)(i)(F) (Amendments), Section 15(f)(i)(K) 
(Ratings Changes) (in the case of a ratings upgrade) or Section 15(f)(i)(N) (Rate Stabilization Fund 
Deposits and Withdrawals)), the Borrower’s Authorized Representative shall provide a statement 
to the TIFIA Lender setting forth the actions the Borrower proposes to take with respect thereto. 

(h) Maintain Legal Structure.  The Borrower shall maintain its existence as a 
body politic and a political subdivision under the laws of the State. The Borrower shall at all times 
do or cause to be done all things necessary to obtain, preserve, renew, extend and keep in full force 
and effect the Governmental Approvals and any other rights, licenses, franchises, and 
authorizations material to the conduct of its business. 

(i) Annual Rating.  The Borrower shall, commencing in 2022, no later than the 
last Business Day of June of each year during the term of the TIFIA Bond, at no cost to the TIFIA 
Lender, provide to the TIFIA Lender a public rating on the TIFIA Bond and any other Obligations 
outstanding by a Rating Agency, together with the rating report or letter delivered by such Rating 
Agency in connection with each such rating, if any, in each case prepared no earlier than June 1 of 
such year. 

(j) Deposit of Liquidated Damages and Other Recoveries. The Borrower shall 
deposit into the Toll Revenue Fund all liquidated damages that it receives with respect to any 
Principal Project Contract or Additional Project Contract and all Other Recoveries and Damages 
that it receives.  To the extent that VDOT will receive any such liquidated damages or Other 
Recoveries and Damages from the applicable Principal Project Party or other Person, the Borrower 
shall cause VDOT to transfer the liquidated damages and Other Recoveries and Damages allocable 
to the Borrower directly into the Toll Revenue Fund. The Borrower shall deposit (and shall cause 
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VDOT to deposit) all Commission Damages (as defined in the MTA) directly into the Toll 
Revenue Fund. The Borrower shall deposit (and shall cause VDOT to deposit) all amounts payable 
to the Borrower in respect of any Compensable Maintenance Event or any Commission Share of 
recoveries in respect of any Contractor Act under (and as each such term is defined in) the MTA 
directly into the Toll Revenue Fund. 

(k) Funds and Accounts; Permitted Investments.  

(i) TIFIA Loan Reserve Account.  

(A) The Borrower shall provide initial funding for the TIFIA 
Loan Reserve Account pursuant to Section 15(l)(i) (HRTF Transfers).   

(B) Amounts in the TIFIA Loan Reserve Account shall be made 
available to ensure the timely payment of TIFIA Mandatory Debt Service.  To the 
extent the Trustee withdraws amounts from the TIFIA Loan Reserve Account, the 
Borrower shall cause such Account to be replenished on a monthly basis to one 
hundred percent (100%) of the TIFIA Loan Reserve Requirement by no later than 
the next Semi-Annual Payment Date, subject to the availability of Toll Revenues, 
HRTF Transfers and amounts on deposit in the Revenue Stabilization Fund for such 
purpose; provided, that the Borrower’s failure to do so due to the unavailability of 
Toll Revenues or amounts on deposit in the Revenue Stabilization Fund due to the 
limits on HRTF Transfers to the Revenue Stabilization Fund described in Section 
15(k) shall not by itself constitute an Event of Default. 

(ii) Senior Lien Obligations Reserve Fund.  With respect to any Senior 
Lien Obligations other than the TIFIA Loan, the Borrower shall deposit amounts into the 
Senior Lien Obligations Reserve Fund so that such Fund or Account is funded in an amount 
equal to the Senior Lien Obligations Reserve Requirement applicable to such Senior Lien 
Obligations. The Borrower’s failure to deposit the Senior Lien Obligations Reserve 
Requirement into the Senior Lien Obligations Reserve Fund (or the applicable Account 
thereunder) on or prior to the date required therefor pursuant to the applicable Indenture 
Documents shall be an Event of Default pursuant to Section 19(a)(xvi) (Funding of 
Required Amounts).  Amounts in the Senior Lien Obligations Reserve Fund (or the 
applicable Account thereunder) shall be made available to ensure the timely payment of 
the principal of, and interest accrued on, such Senior Lien Obligations.  To the extent the 
Borrower withdraws amounts from the Senior Lien Obligations Reserve Fund (or an 
Account therein), the Borrower shall cause such Fund or Account to be replenished on a 
monthly basis to one hundred percent (100%) of the Senior Lien Obligations Reserve 
Requirement by no later than the next Semi-Annual Payment Date, subject to the 
availability of Revenues for such purpose; provided, that the Borrower’s failure to do so 
due to the unavailability of Toll Revenues or amounts in the Revenue Stabilization Fund 
due to limits on HRTF Transfers to the Revenue Stabilization Fund described in Section 
15(k) shall not by itself constitute an Event of Default.   

(iii) Second Lien Obligations Reserve Fund.  The Borrower shall deposit 
amounts into the Second Lien Obligations Reserve Fund so that such Fund or Account is 
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funded in an amount equal to the Second Lien Obligations Reserve Requirement applicable 
to such Second Lien Obligations. The Borrower’s failure to deposit the Second Lien 
Obligations Reserve Requirement into the Second Lien Obligations Reserve Fund (or the 
applicable Account thereunder) on or prior to the date required therefor pursuant to the 
applicable Indenture Documents shall be an Event of Default pursuant to Section 19(a)(xvi) 
(Funding of Required Amounts).  Amounts in the Second Lien Obligations Reserve Fund 
(or the applicable Account thereunder) shall be made available to ensure the timely 
payment of the principal of, and interest accrued on, such Second Lien Obligations.  To the 
extent the Borrower withdraws amounts from the Second Lien Obligations Reserve Fund 
(or an Account therein), the Borrower shall cause such Fund or Account to be replenished 
on a monthly basis to one hundred percent (100%) of the Second Lien Obligations Reserve 
Requirement by no later than the next Semi-Annual Payment Date, subject to the 
availability of Revenues for such purpose; provided, that the Borrower’s failure to do so 
due to the unavailability of Toll Revenues or amounts in the Revenue Stabilization Fund 
due to limits on HRTF Transfers to the Revenue Stabilization Fund described in Section 
15(k) shall not by itself constitute an Event of Default.   

(iv) Tolling O&M Reserve Fund.  At all times from and after the 
Transition Date, the Borrower shall fund the Tolling O&M Reserve Fund in an amount 
equal to the Tolling O&M Reserve Fund Requirement.  The Borrower’s failure to deposit 
the Tolling O&M Reserve Fund Requirement into the Tolling O&M Reserve Fund as of 
the Transition Date shall be an Event of Default pursuant to Section 19(a)(xvi) (Funding 
of Required Amounts).  Amounts in the Tolling O&M Reserve Fund shall be made 
available to ensure the timely payment of Tolling O&M Costs.  To the extent the Borrower 
withdraws amounts from the Tolling O&M Reserve Fund, the Borrower shall cause such 
Fund to be replenished on a monthly basis to one hundred percent (100%) of the Tolling 
O&M Reserve Fund Requirement by no later than the next Semi-Annual Payment Date, 
subject to the availability of Toll Revenues for such purpose; provided, that the Borrower’s 
failure to do so due to the unavailability of Toll Revenues itself constitute an Event of 
Default. 

(v) Major Maintenance and Renewal Fund.   

(A) The Borrower shall provide initial funding for the Major 
Maintenance and Renewal Fund pursuant to Section 15(l)(ii) (HRTF Transfers).   

(B) Amounts in the Major Maintenance and Renewal Fund shall 
be made available to ensure the timely payment of Major Maintenance and Renewal 
Fund Permitted Expenditures.  To the extent the Borrower withdraws amounts from 
the Major Maintenance and Renewal Fund, the Borrower shall cause such Fund to 
be replenished on a monthly basis to one hundred percent (100%) of the Major 
Maintenance and Renewal Fund Required Amount by no later than the next Semi-
Annual Payment Date, first from available Toll Revenues pursuant to Section 
5.03(b) of the Indenture, second from amounts then available in the Unrestricted 
General Reserve Account, third from the proceeds of HRTF Transfers, and fourth 
from amounts then available in the Additional Network Project Cost Fund (but not 
the ANCPF Restricted Account). 
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(vi) Revenue Stabilization Fund.   

(A) The Borrower shall provide initial funding for the Major 
Maintenance and Renewal Fund pursuant to Section 15(l)(iv) (HRTF Transfers).   

(B) Amounts in the Revenue Stabilization Fund shall be 
available to ensure the timely payment of  (1) TIFIA Mandatory Debt Service, (2) 
debt service with respect to all other Senior Lien Obligations, and (3) with respect 
to each July 1 Semi-Annual Payment Date only, TIFIA Scheduled Debt Service 
(after the payment of debt service then due with respect to Senior Lien Obligations 
(including TIFIA Mandatory Debt Service)), in each case to the extent that Toll 
Revenues are insufficient to make such deposits after taking into account transfers 
from the Unrestricted General Reserve Account and the General Reserve Fund, in 
that order, of amounts then available in such Account or Fund. Amounts in the 
Revenue Stabilization Fund shall not be used to pay debt service or other amounts 
with respect to Second Lien Obligations or Subordinate Obligations. 

(vii) General Reserve Fund.   

(A) The Borrower shall use amounts on deposit in the 
Unrestricted General Reserve Account and the General Reserve Fund (and not yet 
deposited to any Account thereunder), in that order, to make up shortfalls in higher 
priority deposits in the cash flow waterfall in section 5.03(b) of the Indenture; 
provided, that amounts in General Reserve Fund (and not yet deposited to any 
Account thereunder) shall not be used to make any deposit into the Additional 
Network Costs Payment Fund, the VDOT Repayment Fund or the HRTF 
Repayment Fund. The Borrower shall utilize all amounts on deposit in the 
Unrestricted General Reserve Account and the General Reserve Fund (and not yet 
deposited to any Account thereunder), in that order, before  any amounts are drawn 
from a Debt Service Reserve Fund in respect of any Obligations. 

(B) As provided in Section 16(d) (Restricted Payments), the 
Borrower shall deposit amounts into the Unrestricted General Reserve Account 
only after satisfying the Restricted Payment Conditions as of the Calculation Date 
on which the Borrower proposes to make such deposit.  

(viii) Revenue Sharing Account. The Borrower shall use amounts in the 
Revenue Sharing Account solely to make mandatory prepayments pursuant to Section 
10(a)(i) (Mandatory Prepayments). The Borrower shall cause the Trustee to transfer any 
Revenue Sharing Amounts from the General Reserve Fund to the Revenue Sharing 
Account on each applicable Calculation Date. 

(ix) Additional Network Project Cost Fund. The Borrower may deposit 
amounts to the Additional Network Project Cost Fund only after it has satisfied each of the 
Restricted Payment Conditions as of the Calculation Date on which it proposes to make 
such deposit. Amounts in the Additional Network Project Cost Fund and net yet deposited 
to the ANCPF Restricted Account shall be available to make up shortfalls in required 
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deposits into the debt service account established under the Indenture for any Obligations 
or to make up a shortfall in any Reserve Fund, after taking into account transfers from the 
Unrestricted General Reserve Account and the Rate Stabilization Fund and the proceeds of 
any HRTF Transfers, as applicable. The Borrower shall deposit amounts to the ANCPF 
Restricted Account only upon satisfaction of the following additional conditions: 

(A) the Borrower has delivered a complete, correct and fully 
executed version of the Standard Project Agreement pursuant to which the 
Borrower has become committed to contribute the amounts proposed to be 
transferred to the ANCPF Restricted Account; and 

(B) the   Borrower shall have delivered to the TIFIA Lender a 
certificate from the Borrower's Authorized Representative, in form and substance 
reasonably satisfactory to the TIFIA Lender, that provides a budget for the 
Additional Tolled Lanes or the Toll System Network Project, as applicable, sets 
forth the amount the Borrower proposes to deposit into the ANCPF Restricted 
Account, and provides an accounting of what costs related to such Additional 
Tolled Lanes or Toll System Network Project will be paid from amounts on deposit 
in the ANCPF Restricted Account and the approximate dates for such payments.  

The Borrower shall be permitted to withdraw amounts from the ANCPF Restricted 
Account solely to pay for costs described in the above-referenced certificate of the 
Borrower. 
 

(x) VDOT Repayment Fund.  The Borrower may deposit amounts to the 
VDOT Repayment Fund only after it has satisfied each of the applicable Restricted 
Payment Conditions as of the Calculation Date on which it proposes to make a deposit to 
any such Fund. The Borrower shall deposit into, and withdraw from, the VDOT Repayment 
Fund only such amounts as the Borrower is obligated to reimburse to VDOT for amounts 
previously contributed to the payment of Total Project Costs from the Toll Facilities 
Revolving Account of the State (established pursuant to the Public-Private Transportation 
Act of 1995 (VA Code § 33.2-1800 et seq.) pursuant to and in accordance with Sections 
3.06 and [__]9 of the PAFA.  

(xi) HRTF Repayment Fund.  The Borrower may deposit amounts to the 
HRTF Repayment Fund only after it has satisfied each of the applicable Restricted Payment 
Conditions as of the Calculation Date on which it proposes to make a deposit to any such 
Fund (including the requirement that the Borrower shall have certified to the TIFIA Lender 
and the Trustee that all amounts due and payable to VDOT pursuant to the PAFA shall 
have been indefeasibly paid in full). The Borrower shall deposit into, and withdraw from, 
the HRTF Repayment Fund only amounts that do not exceed the aggregate amount of 
HRTF Transfers previously deposited into a Fund or Account as specified herein (and not 
into any other Fund or Account). The Borrower withdraw amounts from the HRTF 
Repayment Fund solely to reimburse HRTAC  in respect of prior HRTF Transfers made 

                                                 
9   Note to Borrower: Please provide the appropriate section references. 
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and actually used to meet a funding requirement pursuant to Section 5.03(b) of the 
Indenture. 

(xii) Permitted Investments. The Borrower shall hold (or cause the 
Trustee to hold) amounts on deposit in the Senior Lien Obligations Fund and the TIFIA 
Loan Reserve Account uninvested or invested in Permitted Investments. Permitted 
Investments must mature or be redeemable at the election of the holder as follows: (A) with 
respect to Permitted Investments maintained in the TIFIA Loan Reserve Account, not later 
than the next Semi-Annual Payment Date, (B) with respect to Permitted Investments 
maintained in the Senior Lien Obligations Interest Account corresponding to amounts 
needed for the payment of interest, not later than the next Semi-Annual Payment Date, (C) 
with respect to Permitted Investments maintained in the Senior Lien Obligations Principal 
Account corresponding to amounts needed for the repayment of principal, the next Semi-
Annual Payment Date for repayment of principal in respect of the TIFIA Loan, and (D) 
with respect to any other Funds or Accounts, on or prior to the date on which the funds 
invested in such Permitted Investments (as defined in the Indenture as of the Effective 
Date) are reasonably expected to be needed for any payments from the applicable Fund or 
Account.  The Borrower shall hold (or cause the Trustee to hold) amounts on deposit in all 
Funds and Accounts other than the Senior Lien Obligations Fund and the TIFIA Loan 
Reserve Account uninvested or invested in Permitted Investments (as such term is defined 
in the Indenture) and shall comply with the requirements of the Indenture with respect to 
any such Permitted Investments. 

(xiii) Post-Construction Transfers from the Project Fund.  Upon Final 
Completion (as defined in the PAFA), the Borrower shall transfer, or shall cause the 
Trustee to transfer any amounts remaining in the Project Fund to the Toll Revenue Fund. 

(l) HRTF Transfers.  

(i) By no later than the Debt Service Payment Commencement Date, 
the Borrower shall fund the TIFIA Loan Reserve Account from the proceeds of one or 
more HRTF Transfers in an amount equal to the TIFIA Debt Service Reserve Required 
Balance. The Borrower’s failure to deposit the TIFIA Debt Service Reserve Required 
Balance into the TIFIA Loan Reserve Account by the Debt Service Payment 
Commencement Date shall be an Event of Default pursuant to Section 19(a)(xvi) (Events 
of Default - Funding of Required Amounts).   

(ii) By no later than the later of (A) the Substantial Completion Date 
and (B) the date of the initial disbursement of the TIFIA Loan hereunder, the Borrower 
shall deposit HRTF Revenues into the Major Maintenance and Renewal Fund in an amount 
equal to the Major Maintenance and Renewal Fund Required Amount, measured as of the 
applicable date described above.   The Borrower’s failure to deposit the Major Maintenance 
and Renewal Fund Required Amount into the Major Maintenance and Renewal Fund on 
or prior to the applicable date described in the preceding sentence shall be an Event of 
Default pursuant to Section 19(a)(xvi) (Events of Default - Funding of Required Amounts).   
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(iii) The Borrower shall make an HRTF Transfer into the Major 
Maintenance and Renewal Fund on July 15 of each year while the TIFIA Loan remains 
outstanding in the amount necessary to cause the balance on deposit in the Major 
Maintenance and Renewal Fund to be equal to the Major Maintenance and Renewal Fund 
Required Amount as of such date, in that order, made to the Major Maintenance and 
Renewal Fund on the preceding Semi-Annual Payment Date); provided, that the aggregate 
amount of HRTF Transfers into the Major Maintenance and Renewal Fund through the 
Final Maturity Date shall not exceed the MMRF HRTF Cumulative Transfer Cap.  The 
Borrower’s failure to make the full amount of the deposit described in the preceding 
sentence on or prior to the December 30th  next following such July 15th described above 
for any reason other than the prior funding of the MMRF HRTF Cumulative Transfer Cap 
shall be an Event of Default pursuant to Section 19(a)(xvi) (Events of Default - Funding of 
Required Amounts). 

(iv) By no later than the Debt Service Payment Commencement Date, 
the Borrower shall deposit HRTF Revenues into the Revenue Stabilization Fund in an 
amount equal to the Revenue Stabilization Fund Requirement.  The Borrower’s failure to 
deposit the full amount of the Revenue Stabilization Fund Requirement into the Revenue 
Stabilization Fund by the Debt Service Payment Commencement Date shall be an Event 
of Default pursuant to Section 19(a)(xvi) (Events of Default - Funding of Required 
Amounts).   

(v) The Borrower shall make an HRTF Transfer into the Revenue 
Stabilization Fund on July 15 of each year in the amount necessary to cause the balance on 
deposit in the Revenue Stabilization Fund to be equal to the Revenue Stabilization Fund 
Requirement.  The Borrower’s failure to make the full amount of the deposit described in 
the preceding sentence on or prior to the December 30th  next following such July 15th 
described above shall be an Event of Default pursuant to Section 19(a)(xvi) (Events of 
Default - Funding of Required Amounts). 

(m) Rate Coverage. The Borrower shall, subject to the remainder of this 
paragraph, fix, charge and collect rates and charges such that Net Cash Flow in each Calculation 
Period through the Final Maturity Date shall be projected to produce (i) a Senior Debt Service 
Coverage Ratio at least equal to [1.35:1.00] in each such Calculation Period and (ii) an All-in Cost 
Coverage Ratio [1.00:1.00] in each such Calculation Period (clauses (i) and (ii) collectively, the 
“Rate Coverage Test”).  If the forecast furnished by the Borrower pursuant hereto (including in 
any Financial Plan or Semi-Annual Coverage Certificate) demonstrates that projected Net Cash 
Flow may be inadequate to satisfy the Rate Coverage Test for any Calculation Period covered in 
such Financial Plan or Semi-Annual Coverage Certificate, or if the Borrower fails to satisfy the 
Rate Coverage Test in respect of any Calculation Period then ended, the Borrower shall (x) within 
thirty (30) days after request by the TIFIA Lender, engage the Traffic Consultant to review and 
analyze the operations of the Project and recommend actions regarding revising the rates or 
changing the methods of operations, or any other actions to increase the Net Cash Flow so as to 
satisfy the Rate Coverage Test, (y) cause the Traffic Consultant to issue its report, including any 
such recommended actions, no later than ninety (90) days following such engagement, and (z) 
either (A) implement the Traffic Consultant’s recommendation or (B) undertake an alternative 
course of action after demonstrating to the TIFIA Lender’s satisfaction the manifest errors 
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contained in the Traffic Consultant’s recommended actions, or to the extent agreed upon by the 
TIFIA Lender, undertake an alternative course of action that will ensure the Borrower’s ability to 
meet its payment obligations under this Agreement. The Borrower’s failure to comply with the 
Rate Coverage Test on any four (4) consecutive Calculation Dates after the Substantial Completion 
Date shall result in the mandatory prepayment described in Section 10(a)(v) (Mandatory 
Prepayments), but shall not constitute an Event of Default. 

(n) Material Obligations; Liens.  The Borrower shall pay its material 
obligations promptly and in accordance with their terms and pay and discharge promptly all taxes, 
assessments, and governmental charges or levies imposed upon it or upon the Trust Estate or any 
portion thereof, including the Toll Revenues, or the Borrower’s other income or profits or in 
respect of its property, before the same shall become delinquent or in default, as well as all lawful 
and material claims for labor, materials and supplies or other claims which, if unpaid might give 
rise to a Lien upon the Project or any other portion of the Toll Roads System or on the Trust Estate 
or any portion thereof, including the Toll Revenues; provided, however, that such payment and 
discharge shall not be required with respect to any such tax, assessment, charge, levy, claim or 
Lien so long as the validity or amount thereof shall be contested by the Borrower in good faith by 
appropriate proceedings and so long as the Borrower shall have set aside adequate reserves with 
respect thereto in accordance with and to the extent required by GASB, applied on a consistent 
basis. 

(o) Hedging.  

(i) As a condition to the issuance of any Obligations that bear interest 
at a Variable Interest Rate (subject to Section 16(o) (Hedging), the Borrower shall enter 
into a Qualified Hedge with respect to such Obligations and shall maintain such Qualified 
Hedge in place until the earlier to occur of (i) the maturity date of any such Obligations 
and (ii) the Final Maturity Date.  Each Qualified Hedge must have an aggregate stated 
notional amount of not less than (A) during the Construction Period, at least ninety percent 
(90%) and not more than one hundred ten percent (110%) of the aggregate principal 
amount of the Variable Interest Rate Obligations projected to be outstanding during such 
time period and (B) at all other times, at least ninety-eight percent (98%) and not more than 
one hundred two percent (102%) of the aggregate principal amount of the Variable Interest 
Rate Obligations projected to be outstanding until the maturity of such Variable Interest 
Rate Obligation.  Any such Qualified Hedge shall have a payment profile that is reasonably 
consistent with the expected draw and repayment schedule of the applicable Variable 
Interest Rate Obligations subject to such Qualified Hedge.  Such Qualified Hedge shall 
have a stated maturity or termination date not earlier than the earlier to occur of (x) the 
Final Maturity Date and (y) the final maturity date of the Variable Interest Rate Obligations 
subject to such Qualified Hedge.  

(ii) Each Qualified Hedge shall provide for a fixed interest rate resulting 
in fixed payment amounts payable by the Borrower to the Qualified Hedge Provider.  The 
Borrower’s obligations to pay Hedging Obligations and Hedging Termination Obligations 
shall be from the sources and in the priority specified in the Indenture Documents.  The 
Borrower shall ensure that, as of the day following the termination date of any Qualified 
Hedge that for any reason terminates before the final maturity date of the Variable Interest 
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Rate Obligations subject to such Qualified Hedge, (A) a Subsequent Qualified Hedge (as 
defined below) is in full force and effect or (B) the Variable Interest Rate Obligations have 
been converted to a fixed rate, in each case in accordance with this Agreement and the 
Indenture Documents. 

(iii) Any Hedging Transaction entered into subsequent to the initial 
Qualified Hedge (a “Subsequent Qualified Hedge”) shall (A) be a Qualified Hedge, (B) 
commence no later than the termination date of the Qualified Hedge that is terminating and 
(C) terminate no earlier than the earlier to occur of (1) the Final Maturity Date and (2) the 
final maturity date of the Variable Interest Rate Obligations subject to such Subsequent 
Qualified Hedge. 

(iv) The Borrower shall not commence seeking any bids from any 
Qualified Hedge Provider for a Subsequent Qualified Hedge unless, at least thirty (30) days 
prior thereto, the Borrower has delivered to the TIFIA Lender evidence satisfactory to the 
TIFIA Lender and certified by the Borrower’s Authorized Representative that the process 
to be utilized by the Borrower for selecting such Subsequent Qualified Hedge is a 
competitive process designed to obtain a fair market price and to avoid conflicts of interest.  
At the time the Subsequent Qualified Hedge is priced, the Borrower shall provide to the 
TIFIA Lender a certificate from a qualified third party acceptable to the TIFIA Lender to 
the effect that either the underlying fixed rate or the price of acquiring such Subsequent 
Qualified Hedge is a fair price based on the interest rate market at the time such Qualified 
Hedge is priced. 

(v) The Trustee shall be granted a security interest in each Qualified 
Hedge and payments due under each Qualified Hedge in order to secure the Borrower’s 
obligations under the TIFIA Loan Documents.  The Hedging Agreements shall provide 
that all payments due thereunder to the Borrower shall be made directly to the Trustee for 
deposit and disbursement in accordance with the Indenture Documents. 

(vi) The Borrower shall neither terminate (other than Permitted Hedging 
Terminations), transfer, nor consent to any transfer (other than to a Qualified Hedge 
Provider) of any existing Qualified Hedge without the TIFIA Lender’s prior written 
consent as long as the Borrower is required to maintain a Qualified Hedge pursuant to this 
Agreement. 

(vii) If at any time a Hedging Bank no longer satisfies the requirements 
for a Qualified Hedge Provider, the Borrower shall, within thirty (30) days (or such lesser 
number of days required by the applicable Hedging Agreement, including any credit 
support annex thereto) of the date on which such Hedging Bank failed to qualify as a 
Qualified Hedge Provider, either (A) cash collateralize the mark-to-market value of the 
Hedging Termination Obligations (in accordance with the credit support annex or similar 
requirements of the applicable Hedging Agreement) or provide a guarantee for such 
amount from an entity with an Acceptable Credit Rating, or (B) cause such disqualified 
Hedging Bank to be replaced by a Qualified Hedge Provider, whether by means of a 
transfer of the disqualified Hedging Bank’s Hedging Agreement to a Qualified Hedge 
Provider or by means of a termination of such disqualified Hedging Bank’s Hedging 
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Agreement and replacement thereof by a Hedging Agreement with a Qualified Hedge 
Provider on terms and conditions that satisfy the requirements of this Section 15(o) 
(Hedging); provided that if the disqualified Hedging Bank’s highest credit rating from any 
Rating Agency is less than “A-”, “A3” or the equivalent, clause (A) shall not apply and the 
Borrower shall be required to cause such disqualified Hedging Bank to be replaced by a 
Qualified Hedge Provider pursuant to clause (B). 

(p) Credit Support Instruments.   

(i) The Borrower may replace all or a portion of the required balance 
of the Senior Lien Obligations Reserve Fund, the Second Lien Obligations Reserve Fund, 
the Subordinate Obligations Reserve Fund, or any Account under any of the foregoing, in 
accordance with the terms of the applicable Indenture Documents, with a Credit Support 
Instrument provided by a financial institution with an Acceptable Credit Rating, provided 
that the terms and conditions of any such Credit Support Instrument shall not permit or 
require the Borrower to use Revenues to satisfy any payment obligations to the Qualified 
Issuer or any other Person in connection with such Credit Support Instrument. 

(ii) The Borrower shall not enter into any Credit Support Instrument that 
permits the provider of such Credit Support Instrument to accelerate the Borrower’s 
reimbursement obligations. 

(iii) If at any time the issuer of Credit Support Instrument ceases to be a 
Qualified Issuer, the Borrower shall cause such Credit Support Instrument to be replaced 
by a new Credit Support Instrument from a Qualified Issuer within ten (10) calendar days 
of the date on which the current issuer ceased to be a Qualified Issuer, or the Trustee shall 
be permitted to immediately draw the full available amount of such Credit Support 
Instrument and deposit the proceeds of such drawing into the applicable Reserve Fund and 
the TIFIA Lender shall be permitted to direct the Trustee to make such draw.  Any new 
Credit Support Instrument shall have the same terms and conditions (including expiration 
date and face amount) as the Credit Support Instrument being replaced, or such other terms 
and conditions as may be satisfactory to the TIFIA Lender.   

(iv) If any Credit Support Instrument securing a Reserve Fund is 
scheduled to expire prior to the Final Maturity Date, the Borrower shall replace such Credit 
Support Instrument with a new Credit Support Instrument from a Qualified Issuer at least 
thirty (30) calendar days prior to the stated expiry date of the existing Credit Support 
Instrument and such new Credit Support Instrument shall be in an amount equal to at least 
the amount of expiring Credit Support Instrument. If the Borrower fails to provide such 
new Credit Support Instrument from a Qualified Issuer by the date required above, the 
Trustee shall be permitted to immediately draw the full undrawn amount of the existing 
Credit Support Instrument and deposit the proceeds of such drawing into the applicable 
Reserve Fund and the TIFIA Lender shall be permitted to direct the Trustee to make such 
draw. 
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(q) Net Loss Proceeds.  If the Borrower receives Net Loss Proceeds, the 
Borrower shall apply all such Net Loss Prepayments as specified in Section 10(a)(ii) (Mandatory 
Prepayments) 

(r) SAM Registration.  The Borrower shall (i) maintain its active registration 
status with the federal System for Award Management (www.SAM.gov) (or any successor system 
or registry) and (ii) within sixty (60) days prior to each anniversary of the Effective Date, provide 
to the TIFIA Lender evidence of such active registration status with no active exclusions reflected 
in such registration, in each case until the Final Maturity Date or to such earlier date as all amounts 
due or to become due to the TIFIA Lender hereunder have been irrevocably paid in full in cash. 

(s) Immunity.  The Borrower agrees that it will not assert any immunity (and 
hereby confirms that it has no such immunity) it may have as a governmental entity from lawsuits, 
other actions and claims, and any judgments with respect to the enforcement of any of the 
contractual obligations of the Borrower under this Agreement or any other TIFIA Loan Document. 

(t) Patriot Act.  If the anti-money laundering compliance program provisions 
of the Patriot Act become applicable to the Borrower, then the Borrower will provide written notice 
to the TIFIA Lender of the same and will promptly establish an anti-money laundering compliance 
program that complies with all requirements of the Patriot Act. 

(u) Cargo Preference Act.  Pursuant to 46 CFR Part 381, the Borrower hereby 
agrees as follows, and shall insert the following clauses in contracts entered into by the Borrower 
pursuant to which equipment, materials or commodities may be transported by ocean vessel in 
carrying out the Project: 

(i) At least fifty percent (50%) of any equipment, materials or 
commodities procured, contracted for or otherwise obtained with TIFIA Loan proceeds, 
and which may be transported by ocean vessel, shall be transported on privately owned 
United States-flag commercial vessels, if available. 

(ii) Within twenty (20) days following the date of loading for shipments 
originating within the United States or within thirty (30) Business Days following the date 
of loading for shipments originating outside the United States, a legible copy of a rated, 
‘on-board’ commercial ocean bill-of-lading in English for each shipment of cargo 
described in clause (i) above shall be furnished to both the TIFIA Lender and to the 
Division of National Cargo, Office of Market Development, Maritime Administration, 
Washington, DC 20590. 

(v) Lobbying.  The Borrower shall comply with all applicable certification, 
declaration and/or disclosure requirements under 49 CFR Part 20. 

(w) Reporting Subawards and Executive Compensation.  To the extent 
applicable, the Borrower shall comply, and shall require each subrecipient to comply, with the 
reporting requirements set forth in Exhibit Q hereto. 

Section 16. Negative Covenants.  The Borrower covenants and agrees as follows until 
the date the TIFIA Bond and the obligations of the Borrower under this Agreement (other than 
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contingent indemnity obligations) are irrevocably paid in full in cash, unless the TIFIA Lender 
waives compliance in writing: 

(a) Indebtedness. 

(i) Prior to the incurrence of Additional Obligations, the Borrower shall 
provide to the TIFIA Lender (A) a certificate signed by the Borrower’s Authorized 
Representative, demonstrating to the TIFIA Lender’s satisfaction that such proposed 
indebtedness is authorized pursuant to this Section 16(a) (Indebtedness) and satisfies the 
applicable requirements under the definitions of “Permitted Debt” and “Additional 
Obligations,” as applicable and (B) a copy of all certificates and reports provided to the 
Trustee in connection with such Additional Obligations in accordance with the 
requirements of the Indenture. 

(ii) Except for Additional Obligations, the Borrower shall not, without 
the prior written consent of the TIFIA Lender, issue or incur indebtedness under the 
Indenture; provided that (1) the Borrower shall not incur any indebtedness of any kind 
payable from, secured or supported by the Trust Estate, including Additional Obligations, 
following the occurrence, and during the continuation, of an Event of Default, and (2) the 
Borrower shall not issue Second Lien Obligations or Subordinate Obligations without the 
prior written consent of the TIFIA Lender. 

(iii) The Borrower shall not issue Variable Interest Rate Obligations 
without the prior written consent of the TIFIA Lender. 

(iv) To the extent any Obligations consists of Put Bonds, the Borrower 
must maintain a Credit Support Instrument that will pay any amounts payable by the 
Borrower in respect of such Put Bonds. 

(v) The Borrower shall not enter into any Balloon Indebtedness without 
the prior written consent of the TIFIA Lender. 

(b) No Lien Extinguishment; Adverse Amendments.  The Borrower shall not, 
and shall not permit any Person to, without the prior written consent of the TIFIA Lender, (i) 
extinguish, impair, or transfer the Liens on the Trust Estate granted pursuant to the Indenture, (ii) 
terminate, assign, amend, modify, replace, or supplement any Related Document in a manner that 
could adversely affect the TIFIA Lender (in the TIFIA Lender’s determination) in connection with 
the TIFIA Loan, (iii) waive or permit a waiver of any provision of any Related Document in a 
manner that could adversely affect the TIFIA Lender (in the TIFIA Lender’s determination) in 
connection with the TIFIA Loan, (iv) terminate, assign, amend or modify, or waive timely 
performance by any party of material covenants under any Principal Project Contract except for 
termination, assignment, amendment, modification or waiver that could not reasonably be 
expected to have a Material Adverse Effect (in the TIFIA Lender’s determination), or (v) agree to 
(A) any material amendment to a Principal Project Contract, including a change to the Construction 
Schedule attached thereto, or (B) the use of the Project by VDOT other than for the purposes 
described in the Principal Project Contracts.  Except as otherwise agreed by the TIFIA Lender in 
writing, the Borrower will provide to the TIFIA Lender (x) copies of any proposed amendments, 
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modifications, replacements of, or waivers or supplements to any Related Document at least thirty 
(30) days prior to the effective date thereof, and (y) complete, correct and fully executed copies of 
any amendment, modification, waiver or supplement to any Related Document within five (5) 
Business Days after execution thereof.  

(c) No Prohibited Liens.  Except for the Liens granted pursuant to the Indenture 
Documents, the Borrower shall not create, incur, assume or permit to exist any Lien on the Trust 
Estate, the Toll Revenues, or the Borrower’s respective rights therein.  The Borrower shall not 
collaterally assign any of its rights under or pursuant to any Principal Project Contract and shall 
not permit a Lien to encumber the Borrower’s rights or privileges under any Principal Project 
Contract, except pursuant to the Indenture Documents in favor of the Trustee on behalf of the 
Secured Parties. 

(d) Restricted Payments.  The Borrower shall not at any time deposit any funds 
into the VDOT Repayment Fund, the HRTF Repayment Fund, the Additional Network Costs 
Payment Fund, or the Unrestricted General Reserve Account, whether pursuant to Section 5.03(b) 
of the Indenture or any transfer among Funds or Accounts under the Indenture unless, in each case, 
the Borrower shall have first, as of the Semi-Annual Payment Date on which the Borrower 
proposes to make any such deposit, satisfied each of the following conditions (the “Restricted 
Payment Conditions”): 

(i) the Debt Service Payment Commencement Date has occurred and 
the  Borrower shall have commenced making payments of principal of the TIFIA in 
accordance with Exhibit G; 

(ii) each Reserve Fund is fully funded to the applicable required 
amount; 

(iii) no Default has occurred and is continuing and no Event of Default 
has occurred and not been waived in writing by the TIFIA Lender;  

(iv) all TIFIA Mandatory Debt Service, all TIFIA Scheduled Debt 
Service, and all principal and interest in respect of all other Obligations for all Payment 
Dates through such Semi-Annual Payment Date shall have been paid in full (including any 
amounts remaining unpaid from any prior period); 

(v) the amount on deposit in the General Reserve Fund (excluding any 
amounts deposited to the Unrestricted General Reserve Account) is at least equal to 
[$20,000,000] and will be at least equal to [$20,000,000] following any such restricted 
payment or deposit described above;  

(vi) the Senior Debt Service Coverage Ratio (1) for the Calculation 
Periods ending on the then current Calculation Date and as of each of the immediately 
preceding Calculation Date is or was, as applicable, equal to at least [1.35:1.00] and (2) for 
the Calculation Periods ending as of each of the ten (10) consecutive succeeding 
Calculation Dates is, in each case, projected to equal at least [1.35:1.00];  
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(vii) the All-in Costs Coverage Ratio (1) for the Calculation Periods 
ending on the then current Calculation Date and as of each of the immediately preceding 
Calculation Date is or was, as applicable, equal to at least [1.10:1.00] and (2) for the 
Calculation Periods ending as of each of the ten (10) consecutive succeeding Calculation 
Dates is, in each case, projected to equal at least [1.10:1.00]; and 

(viii) the Loan Life Coverage Ratio for each Calculation Date from the 
current Calculation Date through the Final Maturity Date is not less than [1.50:1.00]; 

provided, that in no event shall any of the deposits described above be made from amounts 
deposited to the General Reserve Fund or any Account therein. Any reimbursement to VDOT or 
the Borrower (in respect of HRTF Transfers) or transfer of amounts to any Fund or Account after 
satisfaction of the Restricted Payment Conditions shall be made on the Calculation Date (or as 
soon as practical thereafter) on which the Restricted Payment Conditions with respect to such 
Revenues were satisfied. 

(e) Principal Project Contracts; Additional Project Contracts.   

(i) New Principal Project Contracts.  The Borrower shall not, and shall 
not permit VDOT to, in each case without the prior written consent of the TIFIA Lender, 
enter into any Principal Project Contract that is not in effect as of the Effective Date (other 
than an Electronic Toll Agreement that is in the form of Exhibit 14 to the MTA or a 
Violation Processing Services Agreement that is in the form of Exhibit 15 to the MTA).   

(ii) Additional Project Contracts. The Borrower shall not, without the 
prior written consent of the TIFIA Lender, enter into (or consent to VDOT’s entry into) 
any Additional Project Contract (or series of related contracts) allocable to the Project or 
payable from Revenue that commits the Borrower to spend, or is reasonably expected to 
involve expenditures by the Borrower of, amounts that either: (i) exceed $2,500,000, 
inflated annually by CPI, in any Borrower Fiscal Year, or (ii), alone or when aggregated 
with the other Total Project Costs or Tolling O&M Costs, as applicable, in the same line 
item of the applicable budget set forth in the Financial Plan most recently submitted to the 
TIFIA Lender, would cause aggregate Total Project Costs or Tolling O&M Costs, as 
applicable, for such line item in any Borrower Fiscal Year to exceed the amounts for such 
line item for any Borrower Fiscal Year reflected in the budget in the Financial Plan mostly 
recently submitted to the TIFIA Lender. 

(iii) Actions under Existing Principal Project Contracts. 

(A) The Borrower shall not waive or excuse VDOT's obligation 
to refund amounts to the Borrower pursuant to and in accordance with Section 
7.01(c) of the PAFA without the prior written consent of the TIFIA Lender. 

(B) The Borrower shall not agree to any amount of, or waive any 
claim with respect to, any Commission Damages (as such term is defined in the 
MTA) without the prior written consent of the TIFIA Lender. The Borrower shall 
not waive any Compensation Event (as such term is defined in the MTA) without 
the prior written consent of the TIFIA Lender. 
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(C) The Borrower shall not agree to any amount of, or waive any 
claim with respect to, any Compensable Maintenance Event or Contractor Act (as 
each such term is defined in the MTA) without the prior written consent of the 
TIFIA Lender. The Borrower shall not waive any Compensable Maintenance Event 
or Contractor Act (as each such term is defined in the MTA) without the prior 
written consent of the TIFIA Lender. 

(D) The Borrower shall not select or agree to a Transition Date 
(pursuant to the MTA or otherwise) prior to HRBT Segment Toll Day One (as 
described in the definition of Transition Date) without the prior written consent of 
the TIFIA Lender.  

(E) The Borrower shall not agree to any action in connection 
with any item listed in Section 1 of Exhibit 13 to the PAFA without the prior written 
consent of the TIFIA Lender. 

(f) Changes to Tolling Policies.  The Borrower shall not make any change to 
its toll policies for the Project in a manner that would be reasonably likely to result in a material 
reduction to projected Toll Revenues in comparison to the Base Case Projections, unless Borrower 
first demonstrates to the TIFIA Lender’s satisfaction that, following the implementation of such 
change to the toll policies for the Project, Toll Revenues and amounts on deposit in, or to be 
deposited to, the Rate Stabilization Fund are reasonably expected to allow the Borrower to at all 
times maintain compliance with the Rate Coverage Test.  

(g) Additional Tolled Lanes; Toll System Network Project.  The Borrower shall 
not undertake any work of a physical nature (excluding internal planning and budgeting and 
environmental review and approvals) with respect to any Additional Tolled Lanes or Toll System 
Network Project without the prior written approval of TIFIA Lender, unless, prior to such 
undertaking, the Borrower shall have delivered to the TIFIA Lender (i) a Revised Financial Model 
and a level 3 report from (and certified by) the Traffic Consultant, each of which demonstrate to 
the TIFIA Lender's reasonable satisfaction that Toll Revenues from the Express Lanes Network, 
inclusive of such Additional Tolled Lanes or Toll System Network Project, shall satisfy the Rate 
Coverage Test for each Calculation Period through the Final Maturity Date. From and after the 
substantial completion of any Additional Tolled Lanes or Toll System Network Project, such 
Additional Tolled Lanes or Toll System Network Project shall be considered as part of the Project 
and part of the Express Lanes Network, any revenues derived from such Additional Tolled Lanes 
or Toll System Network Project shall be treated as Revenues for all purposes of this Agreement 
and the Indenture, and such revenues shall be included in the Trust Estate for all purposes 
hereunder and under the Indenture. As provided in Section 16(d) (Restricted Payments), the 
Borrower shall not deposit any amounts in the Additional Network Costs Payment Fund in 
connection with any Additional Tolled Lanes or Toll System Network Project unless the Borrower 
shall have first satisfied each of the Restricted Payment Conditions as of any Calculation Date on 
which the Borrower proposes to make a deposit to such Fund. 

(h) No Prohibited Sale, Lease or Assignment.  The Borrower shall not sell, 
lease, or assign its rights and obligations under any Related Document, unless such sale, lease or 
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assignment (A) could not reasonably be expected to result in a Material Adverse Effect, and (B) is 
made by the Borrower in the ordinary course of business. 

(i) Organizational Documents; Fiscal Year.  The Borrower shall not at any time 
(i) amend or modify its Organizational Documents (other than any amendment or modification 
that is of a ministerial nature and that is not adverse to the interests of any Secured Party under the 
Indenture or in the Trust Estate) without the prior written consent of the TIFIA Lender, or (ii) 
adopt any fiscal year other than the Borrower Fiscal Year, except with thirty (30) days’ prior 
written notice to the TIFIA Lender. 

(j) Transactions with other Governmental Authorities.  Except for the 
transactions expressly contemplated in the TIFIA Loan Documents, the Borrower shall not engage 
in any other transactions in connection with the Project with any other Governmental Authority 
(including any other Governmental Authority of or in the State), the terms and provisions of which 
are materially adverse to the Borrower or the Project or that could reasonably be expected to result 
in a Material Adverse Effect. 

(k) No Payment with Federal Funds.  The Borrower shall not pay any portion 
of TIFIA Debt Service nor any other amount to the TIFIA Lender or to the Federal Government 
pursuant to the TIFIA Loan Documents with funds received directly or indirectly from the Federal 
Government; provided, however, that the Borrower may prepay the TIFIA Loan in whole or in 
part with the proceeds of a validly issued federal credit instrument pursuant to, and in accordance 
with Section 10 (Prepayment). 

(l) Change in Legal Structure; Mergers and Acquisitions.  The Borrower shall 
not, and shall not agree to, reorganize, consolidate with, or merge into another Person unless (A) 
such Person is a successor public entity or agency created by State law that succeeds to the assets 
of the Borrower and assumes the obligations of the Borrower hereunder and under the Related 
Documents to which the Borrower is a party, including payment of the TIFIA Bond and (B) such 
merger, consolidation, or reorganization does not adversely affect or impair to any extent or in any 
manner (1) the Toll Revenues or other elements of the Trust Estate, or (2) the availability of the 
Toll Revenues for the payment and security of the obligations of the Borrower under this 
Agreement and the other TIFIA Loan Documents; and (B) the Borrower provides to the TIFIA 
Lender, no later than sixty (60) days prior to the date of reorganization, consolidation or merger, 
prior written notice of such reorganization, consolidation or merger and the agreements and 
documents authorizing the reorganization, consolidation or merger, satisfactory in form and 
substance to the TIFIA Lender.  The documents authorizing any reorganization, consolidation or 
merger shall contain a provision, satisfactory in form and substance to the TIFIA Lender, that, 
following such reorganization, consolidation or merger, the successor will assume, by operation 
of law or otherwise, the due and punctual performance and observance of all of the representations, 
warranties, covenants, agreements and conditions of this Agreement and the other Related 
Documents to which the Borrower is a party.  In addition, the Borrower shall provide all 
information concerning such reorganization, consolidation or merger as shall have been reasonably 
requested by the TIFIA Lender. 
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(m) No Defeasance of TIFIA Bond.  The Borrower shall not defease the TIFIA 
Bond pursuant to the Indenture and the TIFIA Supplemental Indenture without the prior written 
consent of the TIFIA Lender. 

(n) OFAC Compliance.   

(i) The Borrower shall not: 

(A) violate (1) any applicable Anti-Money Laundering Laws, (2) 
any applicable Sanctions, (3) any applicable Anti-Corruption Laws or (4) any 
applicable anti-drug trafficking or anti-terrorism laws, civil or criminal; 

(B) use the proceeds of the TIFIA Loan for purposes other than 
those permitted by applicable law and as otherwise permitted under this Agreement 
and the other Related Documents; or 

(C) make a payment, directly or indirectly, to any Principal 
Project Party that (1) to  the Borrower’s knowledge  has violated any of the laws 
referenced in Section 16(n)(i) (OFAC Compliance) or (2) is a Sanctioned Person. 

(ii) The Borrower shall ensure that each of its directors, officers, 
employees, and agents, shall not, directly or indirectly, use the proceeds of the TIFIA Loan 
or lend to, make any payment to, contribute or otherwise make available any funds to any 
affiliate, joint venture partner or other Person (A) in furtherance of an offer, payment, 
promise to pay, or authorization of the payment or giving of money, or anything else of 
value, to any Person in violation of any applicable Anti-Corruption Laws, (B) in any 
manner that would result in the violation of any applicable Anti-Money Laundering Laws, 
(C) for the purpose of funding, financing or facilitating any activities, business or 
transaction of or with any Sanctioned Person, or in any Sanctioned Country, or (D) in any 
other manner that would result in the violation of any Sanctions by any Person (including 
the Executive Director, the TIFIA Lender or any Principal Project Party). 

(o) Hedging.  Other than Hedging Transactions expressly permitted hereunder, 
the Borrower shall not enter into any swap or hedging transaction, including inflation indexed 
swap transactions, “cap” or “collar” transactions, futures, or any other hedging transaction without 
the prior written consent of the TIFIA Lender. The Borrower shall not, without the prior written 
consent of the TIFIA Lender, enter into any Hedging Transaction under which the Borrower is 
required to make payments based on a Variable Interest Rate, in either case secured by the 
Revenues. 

Section 17. Indemnification.  To the fullest extent permitted by applicable law, the 
Borrower shall indemnify the TIFIA Lender and any official, employee, agent, advisor, or 
representative of the TIFIA Lender (each such Person being herein referred to as an “Indemnitee”) 
against, and hold each Indemnitee harmless from, any and all losses, claims, damages, liabilities, 
fines, penalties, costs and expenses (including the fees, charges and disbursements of any counsel 
for any Indemnitee and the costs of environmental remediation), whether known, unknown, 
contingent or otherwise, incurred by or asserted against any Indemnitee arising out of, in 
connection with, or as a result of (a) the execution, delivery and performance of this Agreement or 
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any of the other Related Documents, (b) the TIFIA Loan or the use of the proceeds thereof, or (c) 
the violation of any law, rule, regulation, order, decree, judgment or administrative decision 
relating to the environment, the preservation or reclamation of natural resources, the management, 
release or threatened release of any hazardous material or to health and safety matters; in each case 
arising out of or in direct relation to the Project; provided that such indemnity shall not, as to any 
Indemnitee, be available to the extent that such losses, claims, damages, liabilities, fines, penalties, 
costs or related expenses are determined by a court of competent jurisdiction by final and 
nonappealable judgment to have resulted from the gross negligence or willful misconduct of such 
Indemnitee.  In case any action or proceeding is brought against an Indemnitee by reason of any 
claim with respect to which such Indemnitee is entitled to indemnification hereunder, the Borrower 
shall be entitled, at its expense, to participate in the defense thereof; provided that such Indemnitee 
has the right to retain its own counsel, at the Borrower’s expense, and such participation by the 
Borrower in the defense thereof shall not release the Borrower of any liability that it may have to 
such Indemnitee.  Any Indemnitee against whom any indemnity claim contemplated in this Section 
17 is made shall be entitled, after consultation with the Borrower and upon consultation with legal 
counsel wherein such Indemnitee is advised that such indemnity claim is meritorious, to 
compromise or settle any such indemnity claim.  Any such compromise or settlement shall be 
binding upon the Borrower for purposes of this Section 17.  Nothing herein shall be construed as 
a waiver of any legal immunity that may be available to any Indemnitee.  To the extent permitted 
by applicable law, neither the Borrower nor the TIFIA Lender shall assert, and each of the 
Borrower and the TIFIA Lender hereby waives, any claim against any Indemnitee or the Borrower, 
respectively, on any theory of liability, for special, indirect, consequential or punitive damages (as 
opposed to direct or actual damages) arising out of, in connection with, or as a result of, this 
Agreement, any of the other Related Documents, the other transactions contemplated hereby and 
thereby, the TIFIA Loan or the use of the proceeds thereof, provided that nothing in this sentence 
shall limit the Borrower’s indemnity obligations to the extent such damages are included in any 
third party claim in connection with which an Indemnitee is entitled to indemnification hereunder.  
All amounts due to any Indemnitee under this Section 17 shall be payable promptly upon demand 
therefor.  The obligations of the Borrower under this Section 17 shall survive the payment or 
prepayment in full or transfer of the TIFIA Bond, the enforcement of any provision of this 
Agreement or the other Related Documents, any amendments, waivers (other than amendments or 
waivers in writing with respect to this Section 17) or consents in respect hereof or thereof, any 
Event of Default, and any workout, restructuring or similar arrangement of the obligations of the 
Borrower hereunder or thereunder. 

Section 18. Sale of TIFIA Loan.  The TIFIA Lender shall not sell the TIFIA Loan at 
any time prior to the Substantial Completion Date.  At any time after Substantial Completion, the 
TIFIA Lender may sell the TIFIA Loan to another entity or reoffer the TIFIA Loan into the capital 
markets only in accordance with the provisions of this Section 18.  Any such sale or reoffering 
shall be on such terms as the TIFIA Lender shall deem acceptable in its sole discretion.  However, 
in making such sale or reoffering the TIFIA Lender shall not change the terms and conditions of 
the TIFIA Loan without the prior written consent of the Borrower in accordance with Section 29 
(Amendments and Waivers).  The TIFIA Lender shall provide, at least thirty (30) days prior to any 
sale or reoffering of the TIFIA Loan, written notice to the Borrower of the TIFIA Lender’s 
intention to consummate such a sale or reoffering; provided, however, that no such notice shall be 
required during the continuation of any Event of Default.  The provision of any notice pursuant to 
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this Section 18 shall not (x) obligate the TIFIA Lender to sell nor (y) provide the Borrower with 
any rights or remedies in the event the TIFIA Lender, for any reason, does not sell the TIFIA Loan. 

Section 19. Events of Default and Remedies. 

(a) An “Event of Default” shall exist under this Agreement if any of the 
following occurs: 

(i) Payment Default.  The Borrower shall fail to pay any amount of 
principal of or interest on the TIFIA Loan (including TIFIA Debt Service required to have 
been paid pursuant to the provisions of Section 9 (Payment of Principal and Interest), and 
any mandatory prepayment required pursuant to the provisions of Section 10(a) 
(Mandatory Prepayments)), when due and payable (each such failure, a “Payment 
Default”); provided, however, that failure to pay TIFIA Scheduled Debt Service shall not 
be a Payment Default hereunder if the amount on deposit in the First Lien Obligations 
Interest Account or the First Lien Obligations Principal Account within the First Lien 
Obligations Fund, as applicable, was insufficient therefor notwithstanding compliance by 
the Borrower and the Trustee with Section 8(d) (Security and Priority; Flow of Funds). 

(ii) Covenant Default.  The Borrower shall fail to observe or perform 
any covenant, agreement or obligation of the Borrower under this Agreement (including 
any payment of fees or other amounts (other than principal and interest) payable 
hereunder), the TIFIA Bond or any other TIFIA Loan Document (other than in the case of 
any Payment Default, any Development Default, or failure to fund any Project Fund), and 
such failure shall not be cured within thirty (30) days after the earlier to occur of (A) receipt 
by the Borrower from the TIFIA Lender of written notice thereof, (B) the Borrower’s 
knowledge of such failure, or (C) with respect to any non-payment of fees or amounts 
described above in this clause (ii), the date on which any such fees or amounts became due 
and payable; provided, however, that if such failure is capable of cure but cannot 
reasonably be cured within such thirty (30) day cure period, then no Event of Default shall 
be deemed to have occurred or be continuing under this Section 19(a)(ii), and such thirty 
(30) day cure period shall be extended by up to one hundred fifty (150) additional days, if 
and so long as (x) within such thirty (30) day cure period the Borrower shall commence 
actions reasonably designed to cure such failure and shall diligently pursue such actions 
until such failure is cured, and (y) such failure is cured within one hundred eighty (180) 
days of the date specified in either clause (A) or (B) above, as applicable; provided, further, 
that no extension of the thirty (30) day cure period shall be permitted for any failure to pay 
any fee or other amount (excluding principal and interest) payable hereunder. 

(iii) Development Default.  A Development Default shall occur.   

(iv) Misrepresentation Default.  Any of the representations, warranties 
or certifications of the Borrower made in or delivered pursuant to the TIFIA Loan 
Documents (or in any certificates delivered by the Borrower in connection with the TIFIA 
Loan Documents) shall prove to have been false or misleading in any material respect when 
made or deemed made (or any representation and warranty that is subject to a materiality 
qualifier shall prove to have been false or misleading in any respect); provided that no 
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Event of Default shall be deemed to have occurred under this Section 20(a)(iv) 
(Misrepresentation Default) if and so long as: 

(A) such misrepresentation is not intentional; 

(B) such misrepresentation is not a misrepresentation in respect 
of Section 13(h) (No Debarment), Section 13(j) (Transportation Improvement 
Program), Section 13(p) (OFAC; Anti-Corruption Laws), Section 13(ee) (Patriot 
Act), or Section 13(ff) (Compliance with Federal Requirements); 

(C) in the reasonable determination of the TIFIA Lender, such 
misrepresentation has not had, and would not reasonably be expected to result in, a 
Material Adverse Effect; 

(D) in the reasonable determination of the TIFIA Lender, the 
underlying issue giving rise to the misrepresentation is capable of being cured; 

(E) the underlying issue giving rise to the misrepresentation is 
cured by the Borrower within thirty (30) days from the date on which the Borrower 
first became aware (or reasonably should have become aware) of such 
misrepresentation; and 

(F) the Borrower diligently pursues such cure during such thirty 
(30) day period. 

(v) Acceleration of Senior Lien Obligations, Second Lien Obligations 
or Subordinate Obligations.  Any acceleration shall occur of the maturity of any Senior 
Lien Obligations, Second Lien Obligations, or Subordinate Obligations, or any such Senior 
Lien Obligations, Second Lien Obligations, or Subordinate Obligations shall not be paid 
in full upon the final maturity thereof. 

(vi) Acceleration or Non-Payment of HRTF Obligations.   

(A) Any acceleration shall occur of the maturity of any HRTF 
Obligations due to a default with respect thereto. 

(B) Any HRTF Obligations shall not be paid in full upon the 
final maturity thereof. 

(C) The Borrower shall fail to pay any amount of principal or 
interest due with respect to any HRTF Obligations (including any reimbursement 
obligations under any Credit Support Instruments) or any amount of debt service 
due with respect to any HRTF Obligations, and such failure shall not be remedied 
within any grace period applicable to such HRTF Obligations. 

(vii) Cross-Default to Other Financing Documents.  Any of the 
representations, warranties or certifications of the Borrower made in or delivered pursuant 
to any Indenture Document, any other agreement under which the Borrower has incurred 
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indebtedness in an aggregate amount equal to or greater than $1,000,000 payable in whole 
or  in part from Toll Revenues (collectively, the “Other Financing Documents”) shall 
prove to be false or misleading in any material respect (each a “Cross Misrepresentation 
Default”), or any default shall occur in respect of the performance of any covenant, 
agreement or obligation of the Borrower under any Other Financing Documents, and, in 
either case, such default shall be continuing after the giving of any applicable notice and 
the expiration of any applicable grace period specified in any such Other Financing 
Document (as the case may be) with respect to such default (each a “Cross Covenant 
Default”), if the effect of such Cross Misrepresentation Default or Cross Covenant Default 
shall be to permit the immediate acceleration of the maturity of any or all of any 
indebtedness incurred pursuant to such Other Financing Documents (as the case may be), 
and, in the case of any such Cross Misrepresentation Default or Cross Covenant Default, 
the Borrower shall have failed to cure such Cross Misrepresentation Default or Cross 
Covenant Default or to obtain an effective written waiver thereof in accordance with the 
terms of the Other Financing Documents. 

(viii) Cross Default to Principal Project Contracts.  (A) The Borrower, 
VDOT, or any other Principal Project Party shall default in the timely performance of any 
covenant, agreement or obligation under any Principal Project Contract (unless in any case 
such default could not reasonably be expected to have a Material Adverse Effect) or any 
Principal Project Contract shall be terminated prior to its scheduled expiration, and the 
Borrower, VDOT or such other Principal Project Party shall have failed to cure such default 
or to obtain an effective written waiver thereof prior to the expiration of the applicable 
grace period specified in any such Principal Project Contract, or to obtain an effective 
revocation of such termination (as the case may be) or (B) any Principal Project Contract 
ceases to be in full force and effect for any reason (other than as a result of the termination 
thereof in accordance with its terms) or becomes void, voidable, illegal or unenforceable, 
or the Borrower, VDOT or any other Principal Project Party shall contest in any manner 
the validity or enforceability of any Principal Project Contract or any material provision 
thereof, or denies it has any further liability under any Principal Project Contract, or 
purports to revoke, terminate or rescind any Principal Project Contract or any material 
provision thereof; provided, however, that no Event of Default shall be deemed to have 
occurred or be continuing under this Section 19(a)(vii) if, in the case any Principal Project 
Contract is terminated or otherwise ceases to be in full force and effect prior to its scheduled 
expiration, (x) the Borrower or VDOT, as applicable, replaces such Principal Project 
Contract with a replacement agreement (1) entered into with another counterparty that (I) 
is of similar or greater creditworthiness (including credit support), technical capability, and 
relevant experience as the counterparty being replaced was at the time the applicable 
Principal Project Contract was originally executed (or otherwise reasonably acceptable to 
the TIFIA Lender), (II) is not, at the time of such replacement, suspended or debarred or 
subject to a proceeding to suspend or debar from bidding, proposing or contracting with 
any federal or state department or agency, and (III) is not, at the time of such replacement, 
in violation of any applicable laws referenced in Section 13(p) (OFAC; Anti-Corruption 
Laws), and is in compliance with all applicable laws referenced in Section 13(r) 
(Compliance with Law) and Section 13(s) (Environmental Matters), (2) on substantially 
the same terms and conditions as the Principal Project Contract being replaced (or 
otherwise reasonably acceptable to the TIFIA Lender), (3) effective as of the date of 
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termination of the Principal Project Contract being replaced, and (4) each performance 
security instrument required under the replacement agreement is in full force and effect at 
the time of such replacement and is on substantially the same terms and conditions as the 
comparable performance security instrument required under the Principal Project Contract 
being replaced (or otherwise reasonably acceptable to the TIFIA Lender).   

(ix) Judgments.  One or more judgments (A) for the payment of money 
in an aggregate amount in excess of $5,000,000 (inflated annually by CPI) that are payable 
from the Trust Estate or any portion thereof, including the Revenues, and are not otherwise 
fully covered by insurance (for which the insurer has acknowledged and not disputed 
coverage) or (B) that would reasonably be expected to result in a Material Adverse Effect 
shall, in either case, be rendered against the Borrower, and the same shall remain 
undischarged for a period of thirty (30) consecutive days during which time period 
execution shall not be effectively stayed, or any action shall be legally taken by a judgment 
creditor to attach or levy upon any assets of the Borrower to enforce any such judgment. 

(x) Failure to Maintain Existence; Organizational Documents.  The 
Borrower shall fail to maintain its existence as a body politic and a political subdivision 
created and existing under the laws of the State or the HRTAC Act shall be repealed or 
amended  or modified in such  a manner as could reasonably be expected to result in a 
Material Adverse Effect, unless at or prior to the time the Borrower ceases to exist in such 
form or the repeal or amendment of the HRTAC Act described above becomes effective, a 
successor public agency or governing body has been created by the State pursuant to a 
valid and unchallenged State law and has succeeded to the assets of the Borrower and has 
assumed all of the obligations of the Borrower under the TIFIA Loan Documents, the 
Indenture Documents and the HRTF Indenture Documents, including the payment of all 
Secured Obligations.  

(xi) Occurrence of a Bankruptcy Related Event.   

(A) A Bankruptcy Related Event shall occur with respect to the 
Borrower. 

(B) A Bankruptcy Related Event shall occur with respect to any 
letter of credit issuer; provided, that no Event of Default shall be deemed to have 
occurred or be continuing under this clause (B) if such letter of credit issuer is 
replaced by a new issuer that is a Qualified Issuer within ten (10) Business Days 
after the occurrence of such Bankruptcy Related Event. 

(C) A Bankruptcy Related Event shall occur with respect to any 
Principal Project Party; provided, that (1) prior to Substantial Completion of the 
Project, the occurrence of a Bankruptcy Related Event with respect to any 
Construction Contractor shall not constitute an Event of Default if the Borrower or 
VDOT shall have promptly provided evidence satisfactory to the TIFIA Lender 
demonstrating that the Construction Contractor has been replaced with a substitute 
Construction Contractor that has sufficient financial resources and operating 
expertise to complete their respective Principal Project Contract in accordance with 
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the applicable Construction Schedule for such Project, and (2) after Substantial 
Completion of the Project, the occurrence of a Bankruptcy Related Event with 
respect to any Construction Contractor party to such Project Construction Contract 
shall not constitute an Event of Default solely with respect to such Project if at the 
time of such occurrence, (I) no claim against any warranty under the applicable 
Principal Project Contract to which such Construction Contractor is a party exists 
or remains outstanding, or (II) the Borrower promptly provides evidence 
satisfactory to the TIFIA Lender showing that the Borrower has (x) sufficient 
moneys to correct any defect or nonconforming work of such Construction 
Contractor, and (y) a plan to carry out such works referred to in clause (x) hereof. 

(xii) Project Abandonment.  Any Borrower Related Party shall abandon 
the Project. 

(xiii) Invalidity of TIFIA Loan Documents. (A) Any TIFIA Loan 
Document ceases to be in full force and effect (other than as a result of the termination 
thereof in accordance with its terms) or becomes void, voidable, illegal or unenforceable, 
or the Borrower contests in any manner the validity or enforceability of any TIFIA Loan 
Document to which it is a party or denies it has any further liability under any TIFIA Loan 
Document to which it is a party, or purports to revoke, terminate or rescind any TIFIA 
Loan Document to which it is a party; or (B) any Indenture Document ceases (other than 
as expressly permitted thereunder) to be effective to grant a valid and binding security 
interest on any material portion of the Trust Estate, including the Revenues, other than as 
a result of actions or a failure to act by, and within the control of, the Trustee or any Secured 
Party, and with the priority purported to be created thereby. 

(xiv) Invalidity of the HRTF Indenture.  The HRTF Indenture ceases to 
be in full force and effect (other than as a result of the termination thereof in accordance 
with its terms) or becomes void, voidable, illegal or unenforceable, or any party thereto 
contests in any manner the validity or enforceability of the HRTF Indenture, or denies it 
has any further liability under any such document prior to the termination thereof in 
accordance with its terms, or purports to revoke, terminate or rescind the HRTF Indenture. 

(xv) Cessation of Operations.  Operation of the Project shall cease for a 
continuous period of not less than one hundred eighty (180) days unless such cessation of 
operations shall occur by reason of an Uncontrollable Force that is not due to the fault of 
any Borrower Related Party (and which any Borrower Related Party could not reasonably 
have avoided or mitigated) and the Borrower shall have in force an insurance policy or 
policies under which the Borrower is entitled to recover amounts sufficient to pay (and 
may use such amounts to pay) all TIFIA Debt Service, all Annual Debt Service in respect 
of all Obligations, and costs and expenses of the Borrower during such cessation of 
operations. 

(xvi) Funding of Required Amounts.   

(A) The Borrower shall fail to fund one hundred percent (100%) 
of the initial required minimum balance in any of the TIFIA Loan Reserve Account, 
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the Major Maintenance and Renewal Fund or the Revenue Stabilization Fund by 
the date required for such deposit in Section 15(l) (HRTF Transfers) and the 
applicable Indenture Documents.   

(B) The Borrower shall, in any year prior to the Final Maturity 
Date, fail to make an HRTF Transfer to the Revenue Stabilization Fund in the full 
amount required to cause the balance on deposit in the Revenue Stabilization Fund 
to be at least equal to the Revenue Stabilization Fund Requirement on or prior to 
the December 30th next following the July 15th on which such deposit was required 
to be made. 

(C) The Borrower shall, in any year prior to the Final Maturity 
Date, fail to make an HRTF Transfer to the Major Maintenance and Renewal Fund 
in the full amount required to cause the balance on deposit in the Major 
Maintenance and Renewal Fund to be at least equal to the Major Maintenance and 
Renewal Fund Required Amount on or prior to the December 30th next following 
the July 15th on which such deposit was required to be made; provided, that if the 
sole reason for the Borrower’s failure to make such HRTF Transfer is because the 
Borrower has previously made HRTF Transfers to the Major Maintenance and 
Renewal Fund in a cumulative amount that equals or exceeds the MMRF HRTF 
Cumulative Transfer Cap, then the failure to make the portion of such HRTF 
Transfer that would cause cumulative transfers to the Major Maintenance and 
Renewal Fund to exceed the HRTF Cumulative Transfer Cap shall not be an Event 
of Default. 

(D) Except as described in clauses (A) – (C) above, the Borrower 
shall fail to make any deposit from time to time required hereunder or under any of 
the Indenture Documents to be made into any Fund or Account (other than the 
VDOT Repayment Fund, the HRTF Repayment Fund, or the Additional Network 
Costs Payment Fund) for any reason other than the insufficiency of Revenues 
available for such deposits in accordance with Section 5.03(b) of the Indenture. 

(b) Upon the occurrence of an Event of Default described in Section 19(a)(iii) 
(Development Default), the TIFIA Lender may (i) suspend the disbursement of TIFIA Loan 
proceeds hereunder, (ii) terminate all of its obligations hereunder with respect to the disbursement 
of any undisbursed amounts of the TIFIA Loan, and/or (iii) demand that the Borrower immediately 
repay any unexpended TIFIA Loan proceeds previously disbursed to the Borrower, in which event 
the Borrower shall immediately repay any such unexpended TIFIA Loan proceeds to the TIFIA 
Lender. 

(c) Upon the occurrence of any Bankruptcy Related Event with respect to the 
Borrower, all obligations of the TIFIA Lender hereunder with respect to the disbursement of any 
undisbursed amounts of the TIFIA Loan shall automatically be deemed terminated, and the 
Outstanding TIFIA Loan Balance, together with all interest accrued thereon and all fees, costs, 
expenses, indemnities and other amounts payable under this Agreement, the TIFIA Bond or the 
other TIFIA Loan Documents with respect to the TIFIA Loan, shall automatically become 
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immediately due and payable, without presentment, demand, notice, declaration, protest or other 
requirements of any kind, all of which are hereby expressly waived.  

(d) Upon the occurrence of any other Event of Default, the TIFIA Lender, by 
written notice to the Borrower, may (i) suspend or terminate all of its obligations hereunder with 
respect to the disbursement of any undisbursed amounts of the TIFIA Loan, and (ii) declare the 
unpaid principal amount of the TIFIA Bond to be, and the same shall thereupon forthwith become, 
immediately due and payable, together with the interest accrued thereon and all fees, costs, 
expenses, indemnities and other amounts payable under this Agreement, the TIFIA Bond or the 
other TIFIA Loan Documents, with respect to the TIFIA Loan, all without presentment, demand, 
notice, protest or other requirements of any kind, all of which are hereby expressly waived. The 
TIFIA Lender shall have the right to deliver notice to the Trustee with direction to the Trustee that 
the Trustee shall deem an Event of Default hereunder to be an “Event of Default” under the 
Indenture.  

(e) Whenever any Event of Default hereunder shall have occurred and be 
continuing, the TIFIA Lender shall be entitled and empowered to institute any actions or 
proceedings at law or in equity for the collection of any sums due and unpaid hereunder, under the 
TIFIA Bond or under the other TIFIA Loan Documents with respect to the TIFIA Loan, and may 
prosecute any such judgment or final decree against the Borrower and collect in the manner 
provided by law out of the property of the Borrower the moneys adjudged or decreed to be payable, 
and the TIFIA Lender shall have all of the rights and remedies of a creditor, including all rights 
and remedies of a secured creditor and a creditor under the Uniform Commercial Code, and may 
take such other actions at law or in equity as may appear necessary or desirable to collect all 
amounts due and unpaid hereunder, under the TIFIA Bond, or under the other TIFIA Loan 
Documents with respect to the TIFIA Loan, or to enforce performance and observance of any 
obligation, agreement, or covenant of the Borrower under this Agreement, the TIFIA Bond, or the 
other TIFIA Loan Documents. 

(f) Whenever any Event of Default hereunder shall have occurred and be 
continuing, the TIFIA Lender may suspend or debar the Borrower from further participation in 
any Federal Government program administered by the TIFIA Lender and to notify other 
departments and agencies of such default. 

(g) No action taken pursuant to this Section 19 shall relieve Borrower from its 
obligations pursuant to this Agreement, the TIFIA Bond or the other TIFIA Loan Documents, all 
of which shall survive any such action. 

Section 20. Accounting and Audit Procedures; Inspections; Reports and Records. 

(a) Accounting and Audit Procedures.  The Borrower shall establish fiscal 
controls and accounting procedures sufficient to assure proper accounting for all Project-related 
transactions (including collection of Revenues, and any other revenues attributable to the Project, 
and TIFIA Loan requisitions received and disbursements made with regard to the Project, so that 
audits may be performed to ensure compliance with and enforcement of this Agreement.  The 
Borrower shall use accounting, audit and fiscal procedures conforming to GASB, including, with 
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respect to the TIFIA Loan, accounting of principal and interest payments, disbursements, 
prepayments and calculation of interest and principal amounts outstanding. 

(b) Inspections.  So long as the TIFIA Loan or any portion thereof shall remain 
outstanding and until five (5) years after the TIFIA Loan shall have been paid in full, the TIFIA 
Lender shall have the right, upon reasonable prior notice, to visit and inspect any of the locations 
or properties of the Borrower, to examine its books of account and records, to make copies and 
extracts therefrom at the Borrower’s expense, and to discuss the Borrower’s affairs, finances and 
accounts with, and to be advised as to the same by, its officers and employees and its independent 
public accountants (and by this provision the Borrower irrevocably authorizes its independent 
public accountants to discuss with the TIFIA Lender the affairs, finances and accounts of the 
Borrower, whether or not any representative of the Borrower is present, it being understood that 
nothing contained in this Section 20(b) is intended to confer any right to exclude any such 
representative from such discussions), all at such reasonable times and intervals as the TIFIA 
Lender may desire.  The Borrower agrees to pay all out-of-pocket expenses incurred by the TIFIA 
Lender in connection with the TIFIA Lender’s exercise of its rights under this Section 20(b) at any 
time when an Event of Default shall have occurred and be continuing. 

(c) Reports and Records.  The Borrower shall maintain and retain all files 
relating to the Project, the Revenues and the TIFIA Loan until three (3) years after the later of the 
date on which (i) all rights and duties hereunder and under the TIFIA Bond (including payments) 
have been fulfilled and any required audits have been performed and (ii) any litigation relating to 
the Project, the Revenues, the TIFIA Loan or this Agreement is finally resolved or, if the TIFIA 
Lender has reasonable cause to extend such date, a date to be mutually agreed upon by the TIFIA 
Lender and the Borrower.  The Borrower shall provide to the TIFIA Lender in a timely manner all 
records and documentation relating to the Project or the Revenues that the TIFIA Lender may 
reasonably request from time to time. 

(d) Copies of Debt Related Notices.  The Borrower shall provide to the TIFIA 
Lender, promptly after the sending or receipt thereof, copies of (i) final ratings presentations sent 
to, and any notices, reports or other written materials (other than those that are ministerial in nature) 
received from, any Rating Agency that has provided, or is being requested to provide, a rating with 
respect to the Project or any indebtedness of the Borrower that is or will be secured by or paid 
from the Toll Revenues, (ii) all notices and other written communications, other than those that 
are non-substantive or ministerial in nature, received by it from the Trustee or any Bondholder, 
and (iii) all reports, notices and other written materials, other than those that are non-substantive 
or ministerial in nature, required to be sent to the Trustee or any Bondholder under the Indenture 
Documents, including all such notices, other than those that are non-substantive or ministerial in 
nature, relating to any of the Principal Project Contracts; unless, in each case, the TIFIA Lender 
notifies the Borrower that any such reports, notices and/or other written materials no longer need 
to be provided. 

(e) Required Audit.  The Borrower shall have a single or program-specific audit 
conducted in accordance with 2 CFR Part 200 Subpart F and 31 U.S.C. § 7502 in 2021 and 
annually thereafter, except to the extent biennial audits are permitted for the Borrower pursuant to 
2 CFR § 200.504 and 31 U.S.C. § 7502(b).  Upon reasonable notice, the Borrower shall cooperate 
fully in the conduct of any periodic or compliance audits conducted by the TIFIA Lender, the 
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USDOT, or designees thereof, pursuant to 49 CFR § 80.19, 31 U.S.C. § 7503(b), or 31 U.S.C. 
§ 6503(h) and shall provide full access to any books, documents, papers or other records that are 
pertinent to the Project or the TIFIA Loan, to the Secretary, or the designee thereof, for any such 
project or programmatic audit. 

Section 21. Financial Plan, Semi-Annual Coverage Certificates; Statements, and 
Reports. 

(a) Financial Plan.  The Borrower shall provide a Financial Plan to the TIFIA 
Lender and the FHWA Division Office within sixty (60) days after the Effective Date and annually 
thereafter until the TIFIA Loan has been repaid in full, in each case not later than ninety (90) days 
after the beginning of each Borrower Fiscal Year.  The Financial Plan submitted within sixty (60) 
days after the Effective Date should be consistent in all respects with the projections, assumptions 
and other information contained or reflected in the Base Case Financial Model.   

(i) Each Financial Plan shall be prepared in accordance with GASB and 
shall  satisfy FHWA’s Major Project Financial Plan requirements, as amended from time 
to time. 

(ii) Together with each Financial Plan, the Borrower shall deliver:  (A) 
a certificate signed by the Borrower’s Authorized Representative to the effect that the 
Financial Plan, including the assumptions and supporting documentation, is accurate and 
reasonable to the best of the Borrower’s knowledge and belief and (B) an electronic copy 
of a Revised Financial Model for the period from the Effective Date through the Final 
Maturity Date, based upon assumptions and projections with respect to the Revenues, the 
HRTF Transfers, expenses and other financial aspects of the Project, and the Trust Estate 
that shall reflect the prior experience and current status of the Project and the Revenues, 
the HRTF Transfers, and the expectations of the Borrower with respect to the Project, the 
Pledged Revenues, and the HRTF Transfers as of the most recent practicable date prior to 
the delivery of such Revised Financial Model, together with a change log describing such 
changes. 

(iii) Each Financial Plan shall: 

(A) provide an updated cash flow statement showing, for the 
Borrower Fiscal Year most recently ended, (1) actual annual cash inflows 
(Revenues, HRTF Transfers, and other income), (2) actual annual outflows 
(including all Debt Service, Tolling O&M Costs, Major Maintenance and Renewal 
Fund Permitted Expenditures, Capital Expenditures, replenishment of reserves, and 
other uses), (3) Senior Debt Service Coverage Ratios, All-in Cost Coverage Ratios, 
and Loan Life Coverage Ratios (in each case measured as of the last day of the 
applicable Borrower Fiscal Year), and (4) coverages of the payments and deposits 
required pursuant to clauses First through [__] of Section 5.03(b) of the Indenture; 

(B) provide an updated cash flow statement showing projected 
annual amounts for each of the items described in clause (A) above, in each case 
through the Final Maturity Date; 
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(C) report on variances during the prior Borrower Fiscal Year 
between (1) the actual Tolling O&M Costs and the budgeted Tolling O&M Costs  
and (2) the actual amounts deposited to the Operation and Maintenance Reserve 
Fund in order to maintain the Tolling O&M Reserve Fund Requirement therein and 
budgeted amounts for such deposits, in each case as shown in the Financial Plan 
for such prior Borrower Fiscal Year; 

(D) provide a schedule of then current toll rates and charges 
applicable to any segment of the Express Lanes Network and any planned increases 
thereto; 

(E) to the extent that any Hedging Transactions are then in 
effect, report on the notional amounts and mark to market values (provided by the 
Qualified Hedge Provider) under such Hedging Transactions, in each case as of the 
last day of the most recently ended Borrower Fiscal Year; and 

(F) provide a written narrative that (1) explains any variances 
greater than 10% in comparison to the Base Case Financial Model and the most 
recent Financial Plan with respect to (i) Revenues, HRTF Transfers and the 
amounts deposited into each of the accounts and subaccounts established under the 
Indenture Documents; (ii) cost items that are senior to TIFIA Debt Service; (2) to 
the extent that any Hedging Transactions are then in effect, report on changes, if 
any, to the creditworthiness of the counterparties to such Hedging Transactions; (3) 
includes a description of any material matters that may affect the future 
performance by the Borrower of its obligations under this Agreement and the 
causes thereof, including a summary of reports prepared by or on behalf of the 
Borrower relating to the Revenues, HRTF Transfers, Principal Project Contracts, 
and third-party transactions; and (4) discusses contingency measures that will or 
may be taken to address any of the matters reported pursuant to this sub-clause (F) 

(iv) In addition to the above, prior to the Substantial Completion Date, 
each Financial Plan shall: 

(A) provide the current estimate of Total Project Costs and the 
remaining cost to complete the Project, identify any significant cost changes since 
the previous Financial Plan, discuss the reasons for and implications of the cost 
changes, and include a summary table showing the history of Total Project Costs 
by major activity or category in comparison to the Base Case Financial Model and 
the most recent Financial Plan; 

(B) provide updates to the Construction Schedule, including 
major milestones for each phase of the Project (including an updated Projected 
Substantial Completion Date), and compare current milestone dates with the 
milestone dates in the Construction Schedule and in the most recent Financial Plan, 
and discuss the reasons for any changes to the expected completion of these Project 
milestones; 
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(C) provide current estimates of sources and uses of funds for 
the Project, identify any significant funding changes since the preceding Financial 
Plan, discuss the reasons for and implications of such funding changes, and include 
a summary table showing the history of Project funding in comparison to the Base 
Case Financial Model and the preceding Financial Plan; 

(D) provide the total value of approved changes in Total Project 
Costs, and provide a listing of each individual change valued at $5,000,000 or more, 
setting forth the rationale or need for such changes and describing the impact of 
such changes on the Project; and 

(E) contain a written narrative executive summary of the topics 
described in clauses (A) through (D) above since the Effective Date and since the  
date of the information included in the most recent Financial Plan, describing in 
reasonable detail all material matters that may affect the future performance of the 
Borrower’s obligations under this Agreement. 

(b) Semi-Annual Coverage Certificates.  Within fifteen (15) days after each 
Calculation Date, the Borrower shall deliver to the TIFIA Lender, a certificate in the form of 
Exhibit P and signed by the Borrower’s Authorized Representative (each, a “Semi-Annual 
Coverage Certificate”) that (i) certifies that annual projected Toll Revenues shall be sufficient to 
meet the Loan Amortization Schedule and to meet the Borrower’s Annual Debt Service obligations 
with respect to all Obligations that are currently outstanding, in each case as of each applicable 
payment date through the fifth (5th) anniversary of the most recent Semi-Annual Payment Date, 
(ii) sets forth the historical Senior Debt Service Coverage Ratio and All-in Cost Coverage Ratio 
for each of the two (2) consecutive Calculation Periods ended as of the immediately preceding 
Calculation Date and as of the immediately preceding Calculation Date, respectively, and (iii) sets 
forth the projected Senior Debt Service Coverage Ratio and All-in Cost Coverage Ratio as of each 
Calculation Date through the fifth (5th) anniversary of the immediately preceding Calculation 
Date. 

(c) Modifications to Total Project Costs.  For the period through the Substantial 
Completion Date, the Borrower shall provide written notification to the TIFIA Lender of any 
notification the Borrower receives from VDOT concerning “Additional Costs” (as defined in each 
Principal Project Contract) within ten (10) days of the Borrower’s receipt of the same from VDOT.  
The Borrower shall additionally provide the TIFIA Lender written notification of the Borrower’s 
and VDOT’s proposed resolution of such Additional Costs pursuant to the terms of the respective 
Principal Project Contract at least thirty (30) days prior to instituting any increase or decrease to 
the aggregate Total Project Costs in an amount equal to or greater than 5% of Total Project Costs.  
Such resolution shall set forth the nature of the proposed increase or decrease and an estimate of 
the impact of such increase or decrease on the capital costs and operating costs of the Project, and 
the Financial Plan.  The Borrower’s notice shall demonstrate that the proposed increase or decrease 
is consistent with the provisions of this Agreement, is necessary or beneficial to the Project, and 
could not reasonably be expected to result in a Material Adverse Effect. 
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(d) Financial Statements.  The Borrower shall furnish to the TIFIA Lender: 

(i) (A) as soon as available, but no later than sixty (60) days after 
the end of the first, second and third quarterly period of each Borrower Fiscal Year, an 
unaudited income statement and balance sheet of the Borrower as of the end of such period 
and the related unaudited statements of operations and of cash flow of the Borrower for 
such period and for the portion of the fiscal year through the end of such period, setting 
forth in each case in comparative form the figures for the previous period, certified by the 
chief executive officer or chief financial officer of the Borrower or any Borrower’s 
Authorized Representative fairly stating in all material respects the financial condition of 
the Borrower as at the end of such period and the results of its operations and its cash flows 
for such period (subject to normal year-end audit adjustments); and 

(B) as soon as available, but no later than one hundred twenty 
(120) days after the end of each Borrower Fiscal Year, a copy of the audited income 
statement and balance sheet of the Borrower as of the end of such fiscal year and 
the related audited statements of operations and of cash flow of the Borrower for 
such fiscal year, setting forth in each case in comparative form the figures for the 
previous fiscal year, certified without a “going concern” or like qualification or 
exception, or qualification as to the scope of the audit, by an independent public 
accounting firm selected by the Borrower and which is reasonably acceptable to the 
TIFIA Lender. 

(ii) All such financial statements shall be complete and correct in all 
material respects and shall be prepared in reasonable detail and in accordance with GASB 
(or in the case of non-U.S. Persons, substantially equivalent principles) applied consistently 
throughout the periods reflected therein (except for changes approved or required by the 
independent public accountants certifying such statements and disclosed therein). 

(e) Officer’s Certificate.  The Borrower shall furnish to the TIFIA Lender, 
together with each delivery of annual audited or interim unaudited financial statements of the 
Borrower pursuant to Section 21(d) (Financial Statements), a certificate signed by the chief 
executive officer or chief financial officer of the Borrower or any Borrower’s Authorized 
Representative, stating whether or not, to the Borrower’s knowledge, during the quarterly or 
annual period (as the case may be) covered by such financial statements, there occurred any 
Default or Event of Default, and, if any such Default or Event of Default shall have occurred during 
such period, the nature of such Default or Event of Default and the actions that the Borrower has 
taken or intends to take in respect thereof. 

Section 22. Project Oversight and Monitoring. 

(a) Project Development, Design and Construction.  The TIFIA Lender shall 
have the right in its sole discretion to monitor (or direct its agents to monitor) the development, 
including environmental compliance, design, right-of-way acquisition, and construction of the 
Project.  The FHWA Division Office has oversight responsibility for the Project, including 
ensuring compliance in all material respects with all applicable provisions of federal law.  The 
Borrower agrees to cooperate in good faith with the TIFIA Lender and the FHWA Division Office 
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in the conduct of such monitoring by promptly requesting that VDOT provide the TIFIA Lender 
and the FHWA Division Office with such reports, documentation or other information as shall be 
requested by the TIFIA Lender and the FHWA Division Office, or its agents, including any 
Consulting Engineer reports, documentation or information. 

(b) Reporting.  The Borrower shall furnish to the TIFIA Lender the 
documentation described below. 

(i) Monthly Construction Progress Report.  On or before the last 
Business Day of any calendar month during the Construction Period, a report executed by 
a Borrower’s Authorized Representative that: 

(A) includes a copy of the monthly report that VDOT provides 
to the Borrower pursuant to each Principal Project Contract; 

(B) specifies the amount of Total Project Costs expended since 
the Effective Date as well as during the preceding calendar month and the amount 
of Total Project Costs estimated to be required to complete the Project; 

(C) provides a demonstration that the Borrower has sufficient 
funds (including funds on hand and funds obtainable without undue delay or 
conditions that cannot reasonably be satisfied by the Borrower as and when such 
funds are needed) to complete the Project; 

(D) provides an assessment of the overall construction progress 
of the Project since the date of the last report and since the Effective Date, together 
with an assessment of how such progress compares to the Construction Schedule; 

(E) specifies the most recent projections for the Substantial 
Completion Date as compared to the Projected Substantial Completion Date 
specified in the Financial Plan most recently submitted to the TIFIA Lender; 

(F) provides a detailed description of all material problems 
(including actual and anticipated cost and/or schedule overruns, if any) encountered 
or anticipated in connection with the construction of the Project since the date of 
the last report, together with an assessment of how such problems may impact the 
Construction Schedule and the meeting of critical dates thereunder and a detailed 
description of the proposed solutions to any such problems; 

(G) specifies the delivery status of major equipment and the 
effect, if any, that the anticipated delivery dates of such equipment has on the 
overall Construction Schedule; 

(H) specifies any proposed or pending change orders; 

(I) specifies any material changes or deviations from the 
Borrower’s land procurement plans or schedule; 
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(J) to the extent received by the Borrower from VDOT, a copy 
of each report delivered by any Construction Contractor to VDOT that has not 
previously been delivered to the TIFIA Lender in a prior report delivered pursuant 
to this Section 22(b)(i); and 

(K) provides a discussion or analysis of such other matters 
related to the Project as the TIFIA Lender may reasonably request.  The Borrower 
shall respond, and use commercially reasonable efforts to cause VDOT to assist 
with causing the applicable Construction Contractor to respond, to the TIFIA 
Lender’s inquiries regarding such report, the construction of the Project and any 
Construction Contractor’s performance of its obligations under the Project 
Construction Contract to which such Construction Contractor is a party. 

(ii) Quarterly Traffic and Operating Report.  For the period 
commencing after the earlier to occur of the Substantial Completion Date and the 
Transition Date, deliver to the TIFIA Lender, not later than ninety (90) days after the end 
of each financial quarter, a traffic and operating report showing (A) the operating data for 
the Project for the previous financial quarter, including total Toll Revenues received and 
total Tolling O&M Costs and Major Maintenance and Renewal Fund Permitted 
Expenditures incurred, (B) the variances for such period between the Toll Revenues 
actually received and the budgeted Toll Revenues as shown in the Financial Plan most 
recently submitted to the TIFIA Lender, together with a brief narrative explanation of the 
reasons for any such variance of ten percent (10%) or more, and (C) the variances for such 
period between the actual Tolling O&M Costs and Major Maintenance and Renewal Fund 
Permitted Expenditures incurred and the budgeted Tolling O&M Costs and Major 
Maintenance and Renewal Fund Permitted Expenditures as shown in the Financial Plan, 
together with a brief narrative explanation of the reasons for any such variance of ten 
percent (10%) or more. 

(iii) Requested Information.  The Borrower shall, at any time while the 
TIFIA Loan remains outstanding, promptly deliver, and shall use commercially reasonable 
efforts to cause VDOT to promptly deliver, to the TIFIA Lender such additional 
information regarding the business, financial, legal or organizational affairs of the 
Borrower or regarding the Project or the Toll Revenues as the TIFIA Lender may from 
time to time reasonably request, including copies of agreements related to the acquisition 
or control of any Project right-of-way. 

(c) Project Operations.  For the period following the Substantial Completion 
Date, the TIFIA Lender shall have the right, in its sole discretion, to monitor (or direct its agents 
to monitor) the Project and, as the TIFIA Lender may request from time to time, to receive 
reporting on the operation and management of the Project, and copies of any contracts relating to 
the operation, maintenance and safety services for the Project.  The Borrower agrees to cooperate 
in good faith with the TIFIA Lender in the conduct of such monitoring by promptly providing, or 
causing to be provided, to the TIFIA Lender such reports, documentation, or other information 
requested by the TIFIA Lender.  The TIFIA Lender has the right, in its sole discretion, to retain a 
financial oversight advisor, under a contract with the TIFIA Lender, to carry out the provisions of 
this Section 22(c), and the full cost of such monitoring shall be borne by the Borrower.  Any costs 
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incurred by the TIFIA Lender for such monitoring, including the fees and expenses of any financial 
oversight advisor, shall be promptly reimbursed by the Borrower upon demand therefor in the form 
of an invoice reasonably acceptable to the Borrower. 

(d) Consulting Engineer.  The Borrower shall retain a Consulting Engineer 
throughout the term of this Agreement.  The Consulting Engineer shall advise the TIFIA Lender 
(with a duty of care to the TIFIA Lender) with regard to all technical matters related to the 
performance by the Borrower of its obligations under this Agreement and the applicable Related 
Documents (other than the HRTF Indenture Documents).  The Borrower may replace the 
Consulting Engineer, subject to the TIFIA Lender’s right to object to any replacement Consulting 
Engineer in accordance with this Section 22(d).  The Borrower shall provide the TIFIA Lender 
with thirty (30) Business Days advance written notice of any proposed replacement of the 
Consulting Engineer, together with supporting information concerning the qualifications of the 
proposed replacement Consulting Engineer.  The proposed replacement Consulting Engineer shall 
become the Consulting Engineer thirty (30) Business Days following the date of the notice 
provided by the Borrower under this Section 22(d), unless the TIFIA Lender objects in writing 
within fifteen (15) Business Days following receipt of the Borrower’s notice.  Any such objection 
by the TIFIA Lender shall include a reasonable description of its reasons for objecting to the 
proposed replacement Consulting Engineer.  The Borrower shall pay for all services performed by 
the Consulting Engineer. 

Section 23. No Personal Recourse.  No official, employee or agent of the TIFIA Lender 
or the Borrower or any Person executing this Agreement or any of the other TIFIA Loan 
Documents shall be personally liable on this Agreement or such other TIFIA Loan Documents by 
reason of the issuance, delivery or execution hereof or thereof. 

Section 24. No Third Party Rights.  The parties hereby agree that this Agreement creates 
no third party rights against the Borrower, the Federal Government, or the TIFIA Lender, solely 
by virtue of the TIFIA Loan, and the Borrower agrees to indemnify and hold the TIFIA Lender, 
the Servicer (if any), the Executive Director, and the Federal Government harmless, to the extent 
permitted by law and in accordance with Section 17 (Indemnification), from any lawsuit or claim 
arising in law or equity solely by reason of the TIFIA Loan, and that no third party creditor or 
creditors of the Borrower shall have any right against the TIFIA Lender with respect to the TIFIA 
Loan made pursuant to this Agreement. 

Section 25. Borrower’s Authorized Representative.  The Borrower shall at all times 
have appointed a Borrower’s Authorized Representative by designating such Person or Persons 
from time to time to act on the Borrower’s behalf pursuant to a written certificate furnished to the 
TIFIA Lender and the Servicer, if any, containing the specimen signature or signatures of such 
Person or Persons and signed by the Borrower. 

Section 26. TIFIA Lender’s Authorized Representative. 

(a) The TIFIA Lender shall at all times have appointed the TIFIA Lender’s 
Authorized Representative by designating such Person or Persons from time to time to act on the 
TIFIA Lender’s behalf pursuant to a written certificate furnished to the Borrower and the Servicer, 
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if any, containing the specimen signature or signatures of such Person or Persons and signed by 
the TIFIA Lender. 

(b) Pursuant to the delegation of authority, dated July 20, 2016, from the 
Secretary to the Under Secretary of Transportation for Policy, the further delegation of authority, 
dated July 20, 2016, from the Under Secretary of Transportation for Policy to the Executive 
Director of the Build America Bureau, the further delegation of authority, dated August 31, 2016  
(the “Delegation”), the Director of the Credit Office of the Build America Bureau has been 
delegated the authority to enter into contracts and sign all contractual and funding documents (with 
the exception of the term sheets and credit agreements) necessary to implement the Act, including 
entering into technical amendments to, and restatements of, term sheets and credit agreements that 
do not materially impair the credit quality of the revenues pledged to repay the TIFIA 
Lender.  Pursuant to the Delegation, the Director of the Credit Office of the Build America Bureau 
may act and serve as the TIFIA Lender’s Authorized Representative under this Agreement, in 
addition to the Executive Director of the Build America Bureau for the purposes set forth herein. 

Section 27. Servicer.  The TIFIA Lender may from time to time designate an entity or 
entities to perform, or assist the TIFIA Lender in performing, the duties of the Servicer or specified 
duties of the TIFIA Lender under this Agreement and the TIFIA Bond.  The TIFIA Lender shall 
give the Borrower written notice of the appointment of any successor or additional Servicer and 
shall enumerate the duties or any change in duties to be performed by any Servicer.  Any references 
in this Agreement to the TIFIA Lender shall be deemed to be a reference to the Servicer with 
respect to any duties which the TIFIA Lender shall have delegated to such Servicer.  The TIFIA 
Lender may at any time assume the duties of any Servicer under this Agreement and the TIFIA 
Bond.  The Borrower shall cooperate and respond to any reasonable request of the Servicer for 
information, documentation or other items reasonably necessary for the performance by the 
Servicer of its duties hereunder. 

Section 28. Fees and Expenses. 

(a) Commencing in Federal Fiscal Year (“FFY”) 2022 and continuing 
thereafter each year throughout the term of this Agreement, the Borrower shall pay to the TIFIA 
Lender a loan servicing fee on or before the fifteenth (15th) of November.  The TIFIA Lender shall 
establish the amount of this annual fee, and the TIFIA Lender or the Servicer, if any, shall notify 
the Borrower of the amount, at least thirty (30) days before payment is due. 

(b) In establishing the amount of the fee, the TIFIA Lender will adjust the 
previous year’s base amount in proportion to the percentage change in CPI.  For the FFY 2022 
calculation, the TIFIA Lender will use the FFY 2021 base amount of $13,873.84, which applies to 
other TIFIA borrowers, as the previous year’s base amount.  The TIFIA Lender will calculate the 
percentage change in the CPI, before seasonal adjustment, from August of the previous year to 
August of the current year and will then adjust the previous year’s base amount in proportion to 
the CPI percentage change.  To calculate the amount of the fee, the TIFIA Lender shall round the 
current year’s base amount using increments of $500.  Results with the ending integers between 
250-499 or between 750-999 shall be rounded upward, and results with the ending integers 
between 001-249 or between 501-749 shall be rounded downward.  The CPI adjustments in the 
following years shall begin with the base amount, not the rounded fee. 
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(c) The Borrower agrees, whether or not the transactions hereby contemplated 
shall be consummated, to reimburse the TIFIA Lender on demand from time to time, within thirty 
(30) days after receipt of any invoice from the TIFIA Lender, for any and all fees, costs, charges, 
and expenses incurred by it (including the reasonable fees, costs, and expenses of its legal counsel, 
financial advisors, auditors, and any technical or other consultants and advisors, such 
reasonableness determined in accordance with Part 31 of the Federal Acquisition Regulation) in 
connection with the negotiation, preparation, execution, delivery, administration and performance 
of this Agreement and the other TIFIA Loan Documents and the transactions hereby and thereby 
contemplated, including reasonable attorneys’, and engineers’ fees and professional costs, 
including all such fees, costs, and expenses incurred as a result of or in connection with: 

(i) the enforcement of or attempt to enforce any provision of this 
Agreement or any of the other TIFIA Loan Documents; 

(ii) any amendment, modification, or requested amendment or 
modification of, waiver, consent, or requested waiver or consent under or with respect to, 
or the protection or preservation of any right or claim under or with respect to, this 
Agreement, any other Related Document, or the Trust Estate, or advice in connection with 
the administration, preservation in full force and effect, and enforcement of this Agreement 
or any other Related Document or the rights of the TIFIA Lender thereunder;  

(iii) any ongoing oversight and monitoring of the TIFIA Loan, the 
Borrower or the Project by the TIFIA Lender as provided for herein; and 

(iv) any work-out, restructuring, or similar arrangement of the 
obligations of the Borrower under this Agreement, the other TIFIA Loan Documents, the 
Indenture Documents or the HRTF Indenture Documents, including during the pendency 
of one or more Events of Default. 

The obligations of the Borrower under this Section 28 shall survive the payment or prepayment in 
full or transfer of the TIFIA Bond, the enforcement of any provision of this Agreement or the other 
TIFIA Loan Documents, any such amendments, waivers or consents, any Event of Default, and 
any such workout, restructuring, or similar arrangement. 

Section 29. Amendments and Waivers.  No amendment, modification, termination, or 
waiver of any provision of this Agreement shall in any event be effective without the written 
consent of each of the parties hereto. 

Section 30. Governing Law.  This Agreement shall be governed by the federal laws of 
the United States of America if and to the extent such federal laws are applicable and the internal 
laws of the State, if and to the extent such federal laws are not applicable. 

Section 31. Severability and Conflicts.  In case any provision in or obligation under this 
Agreement shall be invalid, illegal, or unenforceable in any jurisdiction, the validity, legality and 
enforceability of the remaining provisions or obligations, or of such provision or obligation in any 
other jurisdiction, shall not in any way be affected or impaired thereby.  In the event of a conflict 
between the Indenture and this Agreement, the provisions of this Agreement shall be given 
precedence; provided further that in the event there exists a conflict between the provisions of this 



 93 
1633133.01-WASSR01A - MSW 

Agreement and the Indenture and performance with the provisions of this Agreement is contrary 
to or inconsistent with the rights of the Bondholders under the Indenture, then the provisions of 
the Indenture shall be given precedence and performance with the provisions thereof shall not 
constitute a violation of this Agreement.   

Section 32. Successors and Assigns.  This Agreement shall be binding upon the parties 
hereto and their respective permitted successors and assigns and shall inure to the benefit of the 
parties hereto and their permitted successors and assigns.  Neither the Borrower’s rights nor 
obligations hereunder nor any interest therein may be assigned, delegated, or transferred by the 
Borrower without the prior written consent of the TIFIA Lender. 

Section 33. Remedies Not Exclusive.  No remedy conferred herein or reserved to the 
TIFIA Lender is intended to be exclusive of any other available remedy or remedies, but each and 
every such remedy shall be cumulative and shall be in addition to every other remedy given 
hereunder or now or hereafter existing at law or in equity or by statute. 

Section 34. Delay or Omission Not Waiver.  No delay or omission of the TIFIA Lender 
to exercise any right or remedy provided hereunder upon a default of the Borrower (except a delay 
or omission pursuant to a written waiver) shall impair any such right or remedy or constitute a 
waiver of any such default or acquiescence therein.  Every right and remedy given by this 
Agreement or by law to the TIFIA Lender may be exercised from time to time, and as often as 
may be deemed expedient by the TIFIA Lender. 

Section 35. Counterparts; Electronic Signatures.  This Agreement and any amendments, 
waivers, consents or supplements hereto or in connection herewith may be executed in any number 
of counterparts and by the different parties hereto in separate counterparts, each of which when so 
executed and delivered shall be deemed an original, but all such counterparts together shall 
constitute one and the same instrument; signature pages may be detached from multiple separate 
counterparts and attached to a single counterpart so that all signature pages are physically attached 
to the same document.  Electronic delivery of an executed counterpart of a signature page of this 
Agreement or of any document or instrument delivered in connection herewith in accordance with 
Section 36 (Notices; Payment Instructions) shall be effective as delivery of an original executed 
counterpart of this Agreement or such other document or instrument, as applicable. Each party 
acknowledges and agrees that it may execute this Agreement, and any amendment, modification, 
or waiver hereto, using Electronic Signatures.  Such Electronic Signatures are intended to 
authenticate this writing and to have the same force and effect as handwritten signatures. 
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Section 36. Notices; Payment Instructions.  Notices hereunder shall be (a) in writing, 
(b) effective as provided below and (c) given by (i) nationally recognized courier service, (ii) hand 
delivery, or (iii) email, in each case to: 

If to TIFIA Lender: Build America Bureau 
United States Department of 
Transportation 
Room W12-464 
1200 New Jersey Avenue, SE 
Washington, D.C. 20590 
Attention:  Director, Office of 
Credit Programs 
Email:  BureauOversight@dot.gov 

with copies to: Federal Highway Administration 
Virginia Division Office 
400 North 8th St., Suite 750 
Richmond, Virginia 23219-4825 
Attn: Division Administrator 
Telephone: 804-775-3320 
Facsimile: 804-775-3356 
 

If to Borrower: Hampton Roads Transportation 
Accountability Commission 
The Regional Building 
723 Woodlake Drive 
Chesapeake, Virginia 23320 
Attention:  Executive Director 
Email:  kpage@hrtac.org 

Unless otherwise instructed by the TIFIA Lender’s Authorized Representative, all notices to the 
TIFIA Lender should be made by email to the email address noted above for the TIFIA Lender.  
Notices required to be provided herein shall be provided to such different addresses or to such 
further parties as may be designated from time to time by a Borrower’s Authorized Representative, 
with respect to notices to the Borrower, or by the TIFIA Lender’s Authorized Representative, with 
respect to notices to the TIFIA Lender or the Servicer.  The Borrower shall make any payments 
hereunder or under the TIFIA Bond in accordance with Section 9(d) (Manner of Payment) and the 
payment instructions hereafter provided by the TIFIA Lender’s Authorized Representative, as 
modified from time to time by the TIFIA Lender.  Each such notice, request or communication 
shall be effective (x) if delivered by hand or by nationally recognized courier service, when 
delivered at the address specified in this Section 36 (Notices; Payment Instructions) (or in 
accordance with the latest unrevoked written direction from the receiving party) and (y) if given 
by email, when such email is delivered to the address specified in this Section 36 (Notices; 
Payment Instructions) (or in accordance with the latest unrevoked written direction from the 
receiving party); provided that notices received on a day that is not a Business Day or after 5:00 
p.m. Eastern Time on a Business Day will be deemed to be effective on the next Business Day. 
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Section 37. Effectiveness.  This Agreement shall be effective on the Effective Date. 

Section 38. Termination.  This Agreement shall terminate upon the irrevocable payment 
in full in cash by the Borrower of the Outstanding TIFIA Loan Balance, together with all accrued 
interest and fees with respect thereto; provided, however, that the indemnification requirements of 
Section 17 (Indemnification), the reporting and record keeping requirements of Section 20(b) 
(Inspections) and Section 20(c) (Reports and Records), and the payment requirements of Section 
28 (Fees and Expenses) shall survive the termination of this Agreement as provided in such 
sections. 

Section 39. Integration.  This Agreement, along with the TIFIA Bond, constitutes the 
entire contract between the parties relating to the subject matter hereof and supersedes any and all 
previous agreements and understandings, oral or written, relating to the subject matter hereof. 

 

 

 

[The remainder of this page left intentionally blank.]
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly 
executed and delivered by their respective officers thereunto duly authorized as of the date first 
written above. 

HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION 
 
 
By:  
Name:  
Title:  
 
 
UNITED STATES DEPARTMENT OF 
TRANSPORTATION, acting by and 
through the Executive Director of the Build 
America Bureau 
 
 
By:  
      Name:   Dr. Morteza Farajian 
      Title:     Executive Director 
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SCHEDULE I 
 

PROJECT BUDGET 

[Borrower to provide] 
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SCHEDULE II 
 

CONSTRUCTION SCHEDULE 

[Borrower to provide] 
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SCHEDULE III 
 

[RESERVED] 
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EXHIBIT A 
 

FORM OF TIFIA BOND10 
 

HAMPTON ROADS TRANSPORTATION ACCOUNTABILITY COMMISSION 
 

[___] PROJECT 

(TIFIA – [____]) 

HAMPTON ROADS TRANSPORTATION ACCOUNTABILITY COMMISSION 
TOLL REVENUE BONDS 

SENIOR LIEN REVENUE BOND 
TIFIA SERIES 2021 

 
TIFIA BOND 

Maximum Principal Amount:  $[345,000,000] 
(excluding capitalized interest) 

Effective Date:  _____________ Due: __________  

HAMPTON ROADS TRANSPORTATION ACCOUNTABILITY COMMISSION, a 
body politic and political subdivision created under the laws of the Commonwealth of Virginia 
(the “Borrower”), for value received, hereby promises to pay to the order of the UNITED 
STATES DEPARTMENT OF TRANSPORTATION, an agency of the United States of 
America, acting by and through the Executive Director of the Build America Bureau, or its assigns 
(the “TIFIA Lender”), the lesser of (x) the Maximum Principal Amount set forth above and (y) 
the aggregate unpaid principal amount of all disbursements (the “Disbursements”) made by the 
TIFIA Lender (such lesser amount, together with any interest that is capitalized and added to 
principal in accordance with the provisions of the TIFIA Loan Agreement (as defined below), 
being hereinafter referred to as the “Outstanding Principal Sum”), together with accrued and 
unpaid interest (including, if applicable, interest at the Default Rate, as defined in the TIFIA Loan 
Agreement) on the Outstanding Principal Sum and all fees, costs and other amounts payable in 
connection therewith, all as more fully described in the TIFIA Loan Agreement.  The principal 
hereof shall be payable in the manner and at the place provided in the TIFIA Loan Agreement in 
accordance with Exhibit G to the TIFIA Loan Agreement, as revised from time to time in 
accordance with the TIFIA Loan Agreement, until paid in full.  The TIFIA Lender is hereby 
authorized to modify the Loan Amortization Schedule included in Exhibit G to the TIFIA Loan 
Agreement from time to time in accordance with the terms of the TIFIA Loan Agreement to reflect 
the amount of each disbursement made thereunder and the date and amount of principal or interest 
paid by the Borrower thereunder.  Absent manifest error, the TIFIA Lender’s determination of 
such matters as set forth on Exhibit G to the TIFIA Loan Agreement shall be conclusive evidence 
thereof; provided, however, that neither the failure to make any such recordation nor any error in 

                                                 
10   Note to Draft: This Exhibit A and the form of TIFIA Bond attached to the First Supplemental Indenture will each 
be updated to an agreed identical form. 
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such recordation shall affect in any manner the Borrower’s obligations hereunder or under any 
other TIFIA Loan Document. 

Payments hereon are to be made in accordance with Section 9(f) (Manner of Payment) and 
Section 36 (Notices; Payment Instructions) of the TIFIA Loan Agreement as the same become 
due.  Principal of and interest on this TIFIA Bond shall be paid in funds available on or before the 
due date and in any lawful coin or currency of the United States of America that at the date of 
payment is legal tender for the payment of public and private debts.  If the Final Maturity Date is 
amended in connection with an update to the Financial Plan approved by the TIFIA Lender 
pursuant to Section 21(a)(iii)(B) (Financial Plan) of the TIFIA Loan Agreement, the due date of 
this TIFIA Bond shall be deemed to be amended to change the due date to such revised Final 
Maturity Date without any further action required on the part of the Borrower or the TIFIA Lender 
and such amendment shall in no way amend, modify or affect the other provisions of this TIFIA 
Bond without the prior written agreement of the TIFIA Lender. 

This TIFIA Bond has been executed under and pursuant to that certain TIFIA Loan 
Agreement, dated as of the date hereof, between the TIFIA Lender and the Borrower (the “TIFIA 
Loan Agreement”) and is issued to evidence the obligation of the Borrower under the TIFIA Loan 
Agreement to repay the loan made by the TIFIA Lender and any other payments of any kind 
required to be paid by the Borrower under the TIFIA Loan Agreement or the other TIFIA Loan 
Documents referred to therein.  Reference is made to the TIFIA Loan Agreement for all details 
relating to the Borrower’s obligations hereunder.  All capitalized terms used in this TIFIA Bond 
and not defined herein shall have the meanings set forth in the TIFIA Loan Agreement. 

This TIFIA Bond is being issued by the Borrower pursuant to Chapter 26, Title 33.2, Code 
of Virginia of 1950, as amended, a resolution adopted by HRTAC on [___], 2021 and under and 
pursuant to a Master Indenture dated as of [____]1, 2021 (the Master Indenture), between the 
Borrower and U.S. Bank National Association, or its successor, as trustee (the Trustee), as 
supplemented and amended by the First Supplemental Indenture dated as of [____] 1, 2021 (the 
First Supplement and, together with the Master Indenture, the Indenture), between the Borrower 
and the Trustee, a certified copy of which Indenture is on file at the office of the Borrower. 

This TIFIA Bond is issued as and constitutes a Senior Lien Obligation within the meaning 
of such term in the Indenture. 

This TIFIA Bond shall not be deemed to constitute a debt of the Commonwealth of 
Virginia or of any political subdivision thereof (including any Member Locality) other than  
the Borrower.  This TIFIA Bond shall not constitute an indebtedness within the meaning of 
any debt limitation or restriction except as provided under Section 33.2-1920 of the Virginia 
Code.   

The Indenture provides for the issuance, from time to time, under the conditions, 
limitations and restrictions therein set forth, of additional series of Obligations for the purpose of 
financing projects, and of refunding outstanding obligations of the Borrower.  Such additional 
series of Obligations may be issued as Senior Lien Obligations, Second Lien Obligations, or 
Subordinate Obligations (as defined in the Indenture).  This TIFIA Bond, together with all other 
Obligations hereafter issued under the provisions of the Indenture, are herein collectively referred 
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to as the [“HRTAC Toll Revenue Bonds”].  Reference is hereby made to the Indenture for the 
provisions, among others, with respect to the terms and conditions on which the [HRTAC Toll 
Revenue Bonds] of each series are or may be issued, the custody and application of the proceeds 
of [HRTAC Toll Revenue Bonds] issued under the Indenture, the collection and disposition of 
revenues, the funds charged with and pledged to the payment of the interest on and the principal 
and premium, if any, of the [HRTAC Toll Revenue Bonds], the nature and extent of the security, 
the rights, duties and obligations of the Borrower, the Trustee and any paying agent for the 
[HRTAC Toll Revenue Bonds] and the rights of the owners of the [HRTAC Toll Revenue Bonds].  
Certain of such funds, accounts and subaccounts secure only the Senior Lien Obligations, certain 
of such funds, accounts and subaccounts secure only the Second Lien Obligations, and certain of 
such funds, accounts and subaccounts secure only the Subordinate Obligations, all as more fully 
described in the Indenture. 

This TIFIA Bond shall be subject to mandatory prepayment in accordance with the TIFIA 
Loan Agreement. 

This TIFIA Bond may be prepaid at the option of the Borrower in whole or in part (and, if 
in part, the principal installments and amounts thereof to be prepaid are to be determined in 
accordance with the TIFIA Loan Agreement; provided, however, such prepayments shall be in 
principal amounts of at least $1,000,000 or any integral multiple of $1.00 in excess thereof), at any 
time or from time to time, without penalty or premium, by paying to the TIFIA Lender all or part 
of the principal amount of the TIFIA Bond in accordance with the TIFIA Loan Agreement. 

Any delay on the part of the TIFIA Lender in exercising any right hereunder shall not 
operate as a waiver of any such right, and any waiver granted with respect to one default shall not 
operate as a waiver in the event of any subsequent default. 

The owner of this TIFIA Bond shall have no right to enforce the provisions of the Indenture 
or to institute action to enforce the covenants therein, or to take any action with respect to any 
event of default under the Indenture, or to institute any suit or other proceeding with respect to the 
Indenture, except as provided in the Indenture. 

All acts, conditions and things required by the Constitution and laws of the State to happen, 
exist, and be performed precedent to and in the issuance of this TIFIA Bond have happened, exist 
and have been performed as so required.  This TIFIA Bond is issued with the intent that the federal 
laws of the United States of America shall govern its construction to the extent such federal laws 
are applicable and the internal laws of the State shall govern its construction to the extent such 
federal laws are not applicable. 

This TIFIA Bond shall not be valid or become obligatory for any purpose or be entitled to 
any benefit or security under the Indenture until the Trustee has executed the Certificate of 
Authentication appearing on this TIFIA Bond and inserted the date of authentication. 

 
 
 

[The remainder of this page left intentionally blank.]  
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IN WITNESS WHEREOF, HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION has caused this TIFIA Bond to be signed by the manual or 
facsimile signature of its Chair and this Bond to be dated the Effective Date set forth above. 

 
 
 
 
 

HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION 
 
 
By:   
Name:  Linda B. Johnson 
Title:    Chair 

ATTEST: 

 

By: ________________________ 
       Kevin B. Page 
       Executive Director 
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CERTIFICATE OF AUTHENTICATION 

This TIFIA Bond is the TIFIA Bond described in the within-mentioned Indenture. 

 

Authentication Date: _____________________ 

 

U.S. BANK NATIONAL ASSOCIATION 
 
 
 
By:    
Name:  
Title:  
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(FORM OF ASSIGNMENT) 

FOR VALUE RECEIVED, the Undersigned hereby unconditionally sells, assigns and 
transfers unto 

(Please Insert Social Security or other identifying number of Assignee(s)): 

the within note and all rights thereunder. 

Dated: ________________ 

 NOTICE:  The signature to this assignment must 
correspond with the name as it appears upon the 
face of the within note in every particular, 
without alteration or enlargement or any change 
whatever. 
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EXHIBIT B 
 

ANTICIPATED TIFIA LOAN DISBURSEMENT SCHEDULE 

Borrower Fiscal Year Amount 

  

[Date] $ 

[Date] $ 
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EXHIBIT C 
 

CERTIFICATION REGARDING DEBARMENT, SUSPENSION, 
AND OTHER RESPONSIBILITY MATTERS— 

PRIMARY COVERED TRANSACTIONS 

The undersigned, on behalf of HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION, hereby certifies that HAMPTON ROADS 
TRANSPORTATION ACCOUNTABILITY COMMISSION has fully complied with its 
verification obligations under 2 CFR § 180.320 and hereby further confirms in accordance with 2 
CFR § 180.335, that, to its knowledge, the Borrower and its principals (as defined in 2 CFR § 
180.995): 

(a) Are not presently excluded (as defined in 2 CFR § 180.940) or disqualified (as 
defined in 2 CFR § 180.935); 

(b) Have not within a three (3) year period preceding the Effective Date been convicted 
of any of the offenses listed in 2 CFR § 180.800(a) or had a civil judgment rendered against them 
for one of those offenses within that time period; 

(c) Are not presently indicted for or otherwise criminally or civilly charged by a 
governmental entity (federal, state or local) with commission of any of the offenses listed in 2 CFR 
§ 180.800(a); and 

(d) Have not within a three (3) year period preceding the Effective Date had one or 
more public transactions (federal, state or local) terminated for cause or default. 

Capitalized terms used in the certificate and not defined shall have the respective meanings 
ascribed to such terms in that certain TIFIA Loan Agreement, dated as of [_____], 2021, between 
the TIFIA Lender and the Borrower, as the same may be amended from time to time. 

Dated: _________________ 

HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION 
 
 
By:  
Name: 
Title: 
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EXHIBIT D 
 

REQUISITION PROCEDURES 

This Exhibit D sets out the procedures which the Borrower agrees to follow in submitting 
Requisitions for the disbursement of TIFIA Loan proceeds in respect of the Eligible Project Costs 
incurred in connection with the Project.  Section 1 sets out the manner in which Requisitions are 
to be submitted and reviewed.  Section 2 through Section 4 set out the circumstances in which the 
TIFIA Lender may reject or correct Requisitions submitted by the Borrower or withhold a 
disbursement.  The Borrower expressly agrees to the terms hereof, and further agrees that (i) the 
rights of the TIFIA Lender contained herein are in addition to (and not in lieu of) any other rights 
or remedies available to the TIFIA Lender under the TIFIA Loan Agreement, and (ii) nothing 
contained herein shall be construed to limit the rights of the TIFIA Lender to take actions including 
administrative enforcement action and actions for breach of contract against the Borrower if it fails 
to carry out its obligations under the TIFIA Loan Agreement during the term thereof. 

Section 1. General Requirements.  All requests by the Borrower for the disbursement 
of TIFIA Loan proceeds shall be made by electronic mail or overnight delivery service by 
submission to the TIFIA Lender, in accordance with Section 36 (Notices; Payment Instructions) 
of the TIFIA Loan Agreement, of a Requisition, in form and substance satisfactory to the TIFIA 
Lender and completed and executed by the Borrower’s Authorized Representative.  The form of 
Requisition is attached as Appendix One to this Exhibit D.  Supporting documentation should be 
submitted with the requisition. 

All disbursement requests must be received by the TIFIA Lender at or before 5:00 P.M. 
(EST) on the first (1st) Business Day of a calendar month in order to obtain disbursement by the 
fifteenth (15th) day of such calendar month or, if such day is not a Business Day, the next 
succeeding Business Day.   

Section 2. Rejection.  A Requisition may be rejected in whole or in part by the TIFIA 
Lender if it is: 

(a) submitted without signature; 

(b) submitted under signature of a Person other than a Borrower’s Authorized 
Representative; 

(c) submitted after prior disbursement of all proceeds of the TIFIA Loan; or 

(d) submitted without adequate documentation of Eligible Project Costs 
incurred or paid.  Such documentation shall include invoices for costs incurred or paid and 
the most recent certificate of or report prepared by an independent engineer relating to the 
construction of the Project (to the extent not previously delivered to the TIFIA Lender). 

The TIFIA Lender shall promptly send to the Borrower, in accordance with Section 36 
(Notices; Payment Instructions) of the TIFIA Loan Agreement, a notice of any Requisition so 
rejected, and the reasons therefor, substantially in the form attached hereto as Appendix Two to 
this Exhibit D.  Any Requisition rejected for the reasons specified in (a), (b) or (d) above must be 
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resubmitted in proper form in order to be considered for approval.  If a Requisition exceeds the 
balance of the TIFIA Loan proceeds remaining to be disbursed, the request will be treated as if 
submitted in the amount of the balance so remaining, and the TIFIA Lender will so notify the 
Borrower. 

Section 3. Correction.  A Requisition containing an apparent mathematical error will 
be corrected by the TIFIA Lender, after telephonic or email notification to the Borrower, and will 
thereafter be treated as if submitted in the corrected amount. 

Section 4. Withholding.  The TIFIA Lender shall be entitled to withhold approval (in 
whole or in part) of any pending or subsequent requests for the disbursement of TIFIA Loan 
proceeds if: 

(a) an Event of Default or event that, with the giving of notice or the passage 
of time or both, would constitute an Event of Default under the TIFIA Loan Agreement 
shall have occurred and be continuing; or 

(b) the Borrower: 

(i) knowingly takes any action, or omits to take any action, amounting 
to fraud or violation of any applicable federal or local criminal law, 
in connection with the transactions contemplated hereby; or 

(ii) fails to ensure that VDOT has complied with its obligations to 
construct the Project in a manner consistent with the Governmental 
Approvals with respect to the Project, or in accordance with the 
highest standards of VDOT’s industry, where such failure prevents 
or materially impairs the Project from fulfilling its intended purpose, 
or prevents or materially impairs the ability of the TIFIA Lender to 
monitor compliance by VDOT with applicable federal or local law 
pertaining to the Project or with the terms and conditions of the 
TIFIA Loan Agreement; or 

(iii) fails to observe or comply with any applicable federal or local law, 
or any term or condition of the TIFIA Loan Agreement; or 

(iv) fails to satisfy any condition set forth in Section 4 (Disbursement 
Conditions) or Section 12(b) (Conditions Precedent to All 
Disbursements) of the TIFIA Loan Agreement; or 

(v) fails to deliver documentation satisfactory to the TIFIA Lender 
evidencing Eligible Project Costs claimed for disbursement at the 
times and in the manner specified by the TIFIA Loan Agreement; 
provided, that in such case the TIFIA Lender may, in its sole 
discretion, partially approve a disbursement request in respect of any 
amounts for which adequate documentation evidencing Eligible 
Project Costs has been provided and may, in its sole discretion, 
disburse in respect of such properly documented amounts. 



 Exhibit D-3 
1633133.01-WASSR01A - MSW 

Section 5. Federal Government Shutdown.  Notwithstanding anything to the contrary 
set forth in this Exhibit D, the TIFIA Lender (a) shall be entitled to withhold approval of any 
pending or subsequent requests for the disbursement of TIFIA Loan proceeds and (b) shall have 
no obligation to make any disbursement of proceeds of the TIFIA Loan to the Borrower (even if 
such disbursement has been approved by the TIFIA Lender), in each case if the TIFIA Lender’s 
ability to make the relevant disbursement is impaired as a result of a partial or total shutdown of 
the operations of any federal department or agency (including the USDOT or any of its agencies), 
or any contractor of any such department or agency, due to a lapse in appropriations by Congress. 
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APPENDIX ONE TO EXHIBIT D 
 

FORM OF REQUISITION 

Build America Bureau 
 
United States Department of Transportation 
c/o Director,  Office of Credit Programs 
 
Room W12-464 
1200 New Jersey Avenue, SE, 
Washington, D.C. 20590 
 
Federal Highway Administration 
Virginia Division Office 
400 North 8th St., Suite 750 
Richmond, Virginia 23219-4825 
Attn: Division Administrator 
 
Re: HAMPTON ROADS TRANSPORTATION ACCOUNTABILITY COMMISSION 
PROJECT (TIFIA  - [____]) 

Ladies and Gentlemen: 

Pursuant to Section 4 (Disbursement Conditions) of the TIFIA Loan Agreement, dated as of 
[____], 2021 (the “TIFIA Loan Agreement”), by and between HAMPTON ROADS 
TRANSPORTATION ACCOUNTABILITY COMMISSION (the “Borrower”) and the UNITED 
STATES DEPARTMENT OF TRANSPORTATION, acting by and through the Executive 
Director of the Build America Bureau (the “TIFIA Lender”), we hereby request disbursement in 
the amount of $[___________] in respect of Eligible Project Costs paid or incurred by or on behalf 
of the Borrower.  Capitalized terms used but not defined herein have the meaning set forth in the 
TIFIA Loan Agreement.  In connection with this Requisition the undersigned does hereby 
represent and certify the following: 

 This Requisition is Requisition number [_______].  

 The requested date of disbursement is [____________] 15, 20[__] (the “Disbursement 
Date”)[, which is the first Business Day following [___________] 15, 20[____]]. 

 The amounts previously disbursed under the TIFIA Loan Agreement equal, in the 
aggregate, $[____________]. [The 2021 HRTF BANs were issued on [insert date] and 
$[_____], representing the full amount off proceeds of such offering, less $[___], which 
was used to [fund reserves and] pay costs of issuance associated therewith) have been 
expended on Total Project Costs.  The Borrower has (1) expended all amounts reflected as 
non-contingency Borrower pay-go amounts in the Project Budget and in the most recent 
Revised Financial Model (less the amount of any realized cost savings otherwise payable 
from such pay-go funds) on Total Project Costs and (2) expended from pay-go funds of the 
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Borrower, to the extent so required as of the date of such disbursement, any amounts in 
respect of Total Project Costs that are payable from contingency amounts to be funded with 
Commission-Controlled Funds in accordance with the PAFA.]11 

 The amounts hereby requisitioned have been paid or incurred by or on behalf of the 
Borrower for Eligible Project Costs and have not been paid for or reimbursed by any 
previous disbursement from TIFIA Loan proceeds. 

 The amount of this Requisition, together with all prior Requisitions, does not exceed the 
amount of the TIFIA Loan. 

 All documentation evidencing the Eligible Project Costs to be reimbursed by the above-
requested disbursement has been delivered by the Borrower at the times and in the manner 
specified by the TIFIA Loan Agreement. 

 As demonstrated in the Revised Financial Model most recently delivered to the TIFIA 
Lender and in the Project Budget, the funds that have been fully and completely committed 
and allocated to the Borrower by the providers thereof to pay Total Project Costs are 
sufficient to pay all Total Project Costs necessary to achieve Substantial Completion in 
accordance with the Construction Schedule and by no later than the Projected Substantial 
Completion Date. 

 The Borrower has ensured that VDOT has all Governmental Approvals necessary as of the 
date hereof and as of the Disbursement Date (immediately after giving effect to the above-
requested disbursement of TIFIA Loan proceeds), for the development, construction, 
operation and maintenance of the Project and each such Governmental Approval is in full 
force and effect (and is not subject to any notice of violation, breach or revocation). 

 Each of the insurance policies obtained by VDOT in satisfaction of the condition in Section 
12(a)(xviii) (Conditions Precedent to Effectiveness) of the TIFIA Loan Agreement is in 
full force and effect, and no notice of termination thereof has been issued by the applicable 
insurance provider. 

 The Project has been, and is being, constructed in a manner consistent with all plans, 
specifications, engineering reports and facilities plans previously submitted to the TIFIA 
Lender and the FHWA Division Office and in accordance with the highest standards of 
VDOT’s industry. 

 The representations and warranties of the Borrower set forth in the TIFIA Loan Agreement 
and in each other Related Document are true and correct as of the date hereof and as of the 
Disbursement Date, except to the extent such representations and warranties expressly 
relate to an earlier date (in which case, such representations and warranties shall be true 
and correct as of such earlier date). 

 As of the date hereof and on the Disbursement Date (immediately after giving effect to the 
above-requested disbursement of TIFIA Loan proceeds), (i) no Event of Default or event 

                                                 
11    Bracketed text applicable solely to be included in Requisition for initial disbursement of the TIFIA Loan. 
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of default under any other Related Document and (ii) no event that, with the giving of 
notice or the passage of time or both, would constitute an Event of Default or event of 
default under any Related Document, in each case, has occurred and is continuing. 

 No Material Adverse Effect, or any event or condition that could reasonably be expected 
to have a Material Adverse Effect, has occurred since [insert date of Application] and is 
continuing. 

 A copy of the most recent certificate or report of the Consulting Engineer delivered 
pursuant to Section [5.28(d)] of the Indenture has been delivered to the TIFIA Lender. 

 A copy of the monthly construction progress report pursuant to Section 22(b)(i) (Monthly 
Construction Progress Report) of the TIFIA Loan Agreement for the month preceding the 
date of the applicable Requisition has been delivered to each of the above named addresses. 

 The undersigned acknowledges that if the Borrower makes a false, fictitious, or fraudulent 
claim, statement, submission, or certification to the Federal Government in connection with 
the Project, the Federal Government reserves the right to impose on the Borrower the 
penalties of 18 U.S.C. § 1001 and 49 U.S.C. § 5323(l)(1), to the extent the Federal 
Government deems appropriate. 

 A copy of this requisition has been delivered to each of the above named addressees. 

 The undersigned is duly authorized to execute and deliver this requisition on behalf of the 
Borrower. 
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[Add wire instructions for Trustee.] 

Date: _______________________ HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION 
 
 
By:  
Name: 
Title:  
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APPENDIX TWO TO EXHIBIT D 
 

DISAPPROVAL OF THE TIFIA LENDER 
(TO BE DELIVERED TO THE BORROWER) 

Requisition Number [●] is [approved in part in the amount of $[●]] [not approved]12 by the 
TIFIA Lender (as defined herein) pursuant to Section 4 (Disbursement Conditions) of the TIFIA 
Loan Agreement, dated as of [____], 2021, by and between Hampton Roads Transportation 
Accountability Commission (the “Borrower”) and the United States Department of 
Transportation, acting by and through the Executive Director of the Build America Bureau (the 
“TIFIA Lender”). 

Any determination, action or failure to act by the TIFIA Lender with respect to the 
Requisition set forth above, including any withholding of a disbursement, shall be at the TIFIA 
Lender’s sole discretion, and in no event shall the TIFIA Lender be responsible for or liable to the 
Borrower for any and/or all consequence(s) which are the result thereof. 

UNITED STATES DEPARTMENT OF 
TRANSPORTATION, acting by and 
through the Executive Director of the Build 
America Bureau 
 
 
 
 
By:  
TIFIA Lender’s Authorized Representative 
Name: 
Title: 
Dated: 

  

                                                 
12Attached hereto as Exhibit A are reasons for any partial or full denial of approval. 
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EXHIBIT A TO APPENDIX TWO TO EXHIBIT D 
 

[INSERT REASONS FOR ANY PARTIAL OR FULL DENIAL OF APPROVAL.] 
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EXHIBIT E 
 

COMPLIANCE WITH LAWS 

The Borrower shall, and shall require VDOT, which shall in turn require that the Construction 
Contractors and their contractors and subcontractors at all tiers for the Project to, comply in all 
material respects with any and all applicable federal and state laws.  The following list of federal 
laws is illustrative of the type of requirements generally applicable to transportation projects.  It is 
not intended to be exhaustive.  
(i) The Americans With Disabilities Act of 1990 and implementing regulations (42 U.S.C. § 
12101 et seq.; 28 CFR Part 35; 29 CFR Part 1630); 
(ii) Title VI of the Civil Rights Act of 1964, as amended (42 U.S.C. § 2000d et seq.), and 
USDOT implementing regulations (49 CFR Part 21); 
(iii) The Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, 
as amended (42 U.S.C. § 4601 et seq.), with the understanding that the requirements of said Act 
are not applicable with respect to utility relocations except with respect to acquisitions by the 
Borrower of easements or other real property rights for the relocated facilities; 
(iv) Equal employment opportunity requirements under Executive Order 11246 dated 
September 24, 1965 (30 FR 12319), any Executive Order amending such order, and implementing 
regulations (29 CFR §§ 1625-27, 1630; 28 CFR Part 35; 41 CFR Part 60; and 49 CFR Part 27); 
(v) Restrictions governing the use of federal appropriated funds for lobbying (31 U.S.C. § 
1352; 49 CFR Part 20); 
(vi) The Clean Air Act, as amended (42 U.S.C. § 7401 et seq.); 
(vii) The National Environmental Policy Act of 1969 (42 U.S.C. § 4321 et seq.), including the 
environmental mitigation requirements and commitments made by [VDOT] that result in the 
FHWA’s approval of the NEPA Determination; 
(viii) The Federal Water Pollution Control Act, as amended (33 U.S.C. § 1251 et seq.); 
(ix) The Endangered Species Act, 16 U.S.C. § 1531, et seq.; 
(x) 23 U.S.C. § 138 and 49 U.S.C. § 303, as applicable; 
(xi) The health and safety requirements set forth in 40 U.S.C. §§ 3701-3702 and implementing 
regulations (29 CFR Part 1926 and 23 CFR § 635.108, as applicable); 
(xii) The prevailing wage requirements set forth in 40 U.S.C. § 3141 et seq., and implementing 
regulations (29 CFR Part 5), and, as applicable, 23 U.S.C. § 113 and implementing regulations (23 
CFR §§ 635.117(f) and 635.118), and FHWA Form 1273 §§ IV and V for those contracts that 
involve construction of highway improvements; 
(xiii) The Buy America requirements set forth in 23 U.S.C. § 313 and implementing regulations 
(23 CFR § 635.410); 
(xiv) The requirements of 23 U.S.C. § 101 et seq. and 23 CFR;  
(xv) The Cargo Preference Act of 1954, as amended (46 U.S.C. §55305), and implementing 
regulations (46 CFR Part 381);  
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(xvi) The applicable requirements of 49 CFR Part 26 relating to the Disadvantaged Business 
Enterprise program; and 
(xvii) The requirements of Section 889 of the John S. McCain National Defense Authorization 
Act for Fiscal Year 2019 (Pub. L. 115–232) and implementing regulations (2 CFR § 200.216). 
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EXHIBIT F 
 

RESERVED 
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EXHIBIT G 
 

TIFIA DEBT SERVICE 

 

 



Skadden 6/4/21 

 Exhibit H-1 
1633133.01-WASSR01A - MSW 

 

EXHIBIT H-1 
 

OPINIONS REQUIRED OF COUNSEL TO BORROWER 

An opinion of the counsel of the Borrower, dated as of the Effective Date, to the effect that: 
(a) the Borrower is duly created and validly existing under the laws of the jurisdiction of formation; 
(b) the Borrower has all requisite power and authority to conduct its business and to execute and 
deliver, and to perform its obligations under the Related Documents to which it is a party; (c) the 
execution and delivery by the Borrower of, and the performance of its respective obligations under, 
the Related Documents to which it is a party, have been duly authorized by all necessary 
organizational or regulatory action; (d) the Borrower has duly executed and delivered each Related 
Document to which it is a party and each such Related Document constitutes the legal, valid and 
binding obligation of such party; enforceable against such party in accordance with their respective 
terms; (e) no authorization, consent, or other approval of, or registration, declaration or other filing 
with any governmental authority of the United States of America or of the State is required on the 
part of the Borrower for the execution and delivery by such party of, and the performance of such 
party under, any Related Document to which it is a party other than authorizations, consents, 
approvals, registrations, declarations and filings that have already been timely obtained or made 
by the Borrower; (f) the execution and delivery by the Borrower of, and compliance with the 
provisions of, the Related Documents to which it is a party in each case do not (i) violate the 
Organizational Documents of the Borrower, (ii) violate the law of the United States of America or 
of the State or (iii) conflict with or constitute a breach of or default under any material agreement 
or other instrument known to such counsel to which the Borrower is a party, or to the best of such 
counsel’s knowledge, after reasonable review, any court order, consent decree, statute, rule, 
regulation or any other law to which the Borrower is subject; (g) the Borrower is not an investment 
company required to register under the Investment Company Act of 1940, as amended; and (h) to 
our knowledge after due inquiry, there are no actions, suits, proceedings or investigations against 
the Borrower by or before any court, arbitrator or any other Governmental Authority in connection 
with the Related Documents or the Project that are pending. 
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EXHIBIT H-2 
 

OPINIONS REQUIRED FROM BOND COUNSEL 

An opinion of bond counsel, dated as of the Effective Date, to the effect that: (a) each of 
the TIFIA Bond, the Indenture, the TIFIA Supplemental Indenture, and the HRTF Fifth  
Supplemental Indenture has been duly authorized, executed, and delivered by the Borrower in 
accordance with the Organizational Documents of the Borrower and in compliance with all 
applicable laws; (b) each of the TIFIA Bond, the Indenture, the TIFIA Supplemental Indenture, 
the HRTF Indenture and the HRTF Fifth Supplemental Indenture is in full force and effect and 
constitutes the legal, valid, and binding obligation of the Borrower, enforceable in accordance with 
its respective terms and conditions; (c) the TIFIA Bond is a Senior Lien Obligation, secured by a 
first priority Lien on the Trust Estate, shall be pari passu to the Lien on the Trust Estate pledged 
to secure any other Senior Lien Obligations and shall be senior to the Lien on the Trust Estate 
pledged to secure Second Lien Obligations and Subordinate Obligations, and is a Bond entitled to 
the benefits of a Bond under the Indenture, enforceable under the laws of the State without any 
further action by the Borrower or any other Person; (d) the Indenture and the TIFIA Supplemental 
Indenture create the valid and binding assignment and pledge of the Trust Estate to secure the 
payment of the principal of, interest on, and other amounts payable in respect of, the TIFIA Bond, 
irrespective of whether any party has notice of the pledge and without the need for any physical 
delivery, recordation, filing or further act; (e) all actions by the Borrower that are required for the 
use of Toll Revenues as required under the Indenture, the TIFIA Supplemental Indenture and under 
the TIFIA Loan Agreement have been duly and lawfully made; (f) the Borrower has complied with 
the requirements of State law to lawfully pledge the Trust Estate and use the Revenues as required 
by the terms of the Indenture, the TIFIA Supplemental Indenture, and the TIFIA Loan Agreement; 
(g) the Borrower is not eligible to be a debtor in either a voluntary or involuntary case under the 
United States Bankruptcy Code; and (h) the Borrower is not entitled to claim governmental 
immunity in any breach of contract action under the TIFIA Loan Agreement or the TIFIA Bond 
or by the Trustee under the Indenture Documents or the HRTF Indenture Documents. 



Skadden 6/4/21 

 Exhibit J-1 
1633133.01-WASSR01A - MSW 

EXHIBIT I 
 

[RESERVED] 
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EXHIBIT J 
 

FORM OF CERTIFICATE OF TRUSTEE 
 

HAMPTON ROADS TRANSPORTATION ACCOUNTABILITY COMMISSION 

TIFIA BOND, 
[___] PROJECT 
(TIFIA – [____]) 

The undersigned, U.S. Bank National Association (the “Trustee”), by its duly appointed, 
qualified and acting [Vice President], certifies with respect to the above referenced bond (the 
“TIFIA Bond”) dated as of [____], 2021, as follows (capitalized terms used in this Certificate 
which are not otherwise defined shall have the meanings given to such terms in the Indenture (as 
defined below)): 

 That the Trustee is a national association duly organized and validly existing under the 
laws of the United States of America and is duly licensed and in good standing under the 
laws of the United States of America. 

 All approvals, consents and orders of any governmental authority or agency having 
jurisdiction in the matter which would constitute a condition precedent to the performance 
by the Trustee of its duties and obligations under the documents pertaining to the issuance 
of the TIFIA Bond have been obtained and are in full force and effect. 

 The Indenture and the TIFIA Supplemental Indenture (each as defined herein) pertaining 
to the issuance of the TIFIA Bond to which the Trustee is a party was executed and the 
TIFIA Bond was authenticated on behalf of the Trustee by one or more of the persons 
whose names and offices appear on Annex One attached hereto and made part hereof, that 
each person was at the time of the execution of such documents and the authentication of 
the TIFIA Bond and now is duly appointed, qualified and acting incumbent of his or her 
respective office, that each such person was authorized to execute such documents and to 
authenticate the TIFIA Bond, and that the signature appearing after the name of each such 
person is a true and correct specimen of that person’s genuine signature. 

 That the undersigned is authorized to act as Trustee and accept the trusts conveyed to it 
under the Indenture (“Trusts”), has accepted the Trusts so conveyed and in so accepting 
the Trusts and so acting is in violation of no provision of its articles of association or 
bylaws, any law, regulation or court or administrative order or any agreement or other 
instrument to which it is a party or by which it may be bound. 

 That attached to this Certificate as Annex Two is a full, true and correct copy of excerpts 
from resolutions of the board of directors of the Trustee and other applicable documents 
that evidence the Trustee’s trust powers and the authority of the officers referred to above 
to act on behalf of the Trustee; and that these excerpts and other applicable documents were 
in effect on the date or dates such officers acted and remain in full force and effect today, 
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and such excerpts and documents have not been amended since the date of the last 
amendment thereto shown on any such copy, as applicable. 

 That receipt is acknowledged of all instruments, certifications and other documents or 
confirmations required to be received by the Trustee pursuant to Section [__] and Section 
[___] of that certain Indenture (the “Indenture”), dated as of [____] 1, 2021, and the 
Supplemental Indenture pertaining to the TIFIA Bond (the “TIFIA Supplemental 
Indenture”), dated as of [_____] 1, 2021, each between the Hampton Roads Transportation 
Accountability Commission (the “Borrower”) and the Trustee. 

 That receipt is also acknowledged of that certain TIFIA Loan Agreement, dated as of 
[____], 2021 (the “TIFIA Loan Agreement”), between the Borrower and the United States 
Department of Transportation, acting by and through the Executive Director of the Build 
America Bureau (the “TIFIA Bondholder”). 

 That the Trustee also accepts its appointment and agrees to perform the duties and 
responsibilities of Trustee and of Bond Registrar and Paying Agent for and in respect of 
the TIFIA Bond as set forth in the Indenture, the TIFIA Supplemental Indenture, and the 
TIFIA Loan Agreement, including from time to time redeeming all or a portion of the 
TIFIA Bond as provided in Article [IV] of the Indenture.  In accepting such duties and 
responsibilities, the Trustee shall be entitled to all of the privileges, immunities, rights and 
protections set forth in Article [XIV] of the Indenture. 

 That all funds and accounts for the payment of the TIFIA Bond pursuant to the Indenture 
and the TIFIA Supplemental Indenture (including, but not limited to, the Project Fund, and 
within such Fund the Senior Lien Obligations Account; the Senior Lien Obligations Fund, 
and within such Fund the Senior Lien Obligations Interest Account, the Senior  Lien 
Obligations Principal Account and the TIFIA Loan Prepayment Account; the Senior Lien 
Obligations Reserve Fund, and within that Fund the TIFIA Loan Reserve Account; and the 
Revenue Stabilization Fund) have been established as provided in the Indenture and the 
TIFIA Supplemental Indenture. 

[SIGNATURE PAGE FOLLOWS] 
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Dated: [__________], 2021 
U.S.  BANK NATIONAL ASSOCIATION 
 
 
By:  
Its: 
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ANNEX ONE TO EXHIBIT J 
 

OFFICERS OF TRUSTEE 
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ANNEX TWO TO EXHIBIT J 
 

RESOLUTIONS OF BOARD OF DIRECTORS OF TRUSTEE 
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EXHIBIT K 
 

FORM OF BORROWER’S OFFICER’S CERTIFICATE 

Reference is made to that certain TIFIA Loan Agreement, dated as of [____], 2021 (the 
“TIFIA Loan Agreement”), by and among the Hampton Roads Transportation Accountability 
Commission (the “Borrower”) and the United States Department of Transportation, acting by and 
through the Executive Director of the Build America Bureau (the “TIFIA Lender”).  Capitalized 
terms used in this certificate and not defined shall have the respective meanings ascribed to such 
terms in the TIFIA Loan Agreement.  

Pursuant to Section 12(a)(v) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, the undersigned, Executive Director, as Borrower’s Authorized Representative, does 
hereby certify on behalf of the Borrower and not in his/her personal capacity, as of the date hereof: 

(a) pursuant to Section 12(a)(v) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, attached hereto as Exhibit A is an incumbency certificate that lists all persons, 
together with their positions and specimen signatures, who are duly authorized by the 
Borrower to execute the Related Documents to which the Borrower is or will be a party, 
and who have been appointed a Borrower’s Authorized Representative in accordance with 
Section 26 (Borrower’s Authorized Representative) of the TIFIA Loan Agreement; 

(b) pursuant to Section 12(a)(ii) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, attached hereto as Exhibit B are certified, complete, and fully executed copies 
of each Indenture Document, together with any amendments, waivers or modifications 
thereto, in each case that has been entered into on or prior to the Effective Date, and each 
such agreement is in full force and effect, and all conditions contained in such documents 
to the closing of the transactions contemplated thereby shall have been fulfilled or 
effectively waived;  

(c) pursuant to Section 12(a)(iv) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, attached hereto as Exhibit C is a certificate from the Borrower’s Authorized 
Representative as to the absence of debarment, suspension or voluntary exclusion from 
participation in Federal Government contracts, procurement and non-procurement matters 
substantially in the form attached to the TIFIA Loan Agreement as Exhibit C with respect 
to the Borrower and its principals (as defined in 2 CFR § 180.995); 

(d) pursuant to Section 12(a)(vi) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, the Borrower hereby certifies that it is in compliance with the verification 
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requirements set forth in 2 CFR §§ 180.300 and 180.320 and with its obligations under 2 
CFR § 180.330; 

(e) pursuant to Section 12(a)(vii) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, the Borrower hereby certifies that: 

a. With respect to the Project, the Borrower has complied with NEPA and attached 
hereto as Exhibit D is as is a copy of the NEPA Determination; and 

b. The Borrower has complied with all applicable requirements of the Uniform 
Relocation Assistance and Real Property Acquisition Policies Act of 1970 (42 
U.S.C. § 4601 et seq.) and Title VI of the Civil Rights Act of 1964 (42 U.S.C. 
§ 2000d et seq.); 

(f) pursuant to Section 12(a)(vii) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, attached hereto as Exhibit E is a certificate from VDOT evidencing VDOT’s 
compliance with its obligations under each Principal Project Contract, including the 
following: 

a. VDOT has complied with (A) the disclosure requirements set forth in 2 CFR § 
180.355, (B) the verification requirements set forth in 2 CFR §§ 180.300 and 
180.320, and (C) its obligations under 2 CFR § 180.330 with respect to the 
Construction Contracts; 

b. All Governmental Approvals necessary to commence construction of the Project 
have been obtained and that all such Governmental Approvals are final, non-
appealable, and in full force and effect (and are not subject to any notice of 
violation, breach, or revocation); 

c. With respect to the Project, VDOT has complied with NEPA; 

d. VDOT has complied with all applicable requirements of the Uniform Relocation 
Assistance and Real Property Acquisition Policies Act of 1970 (42 U.S.C. § 4601 
et seq.) and Title VI of the Civil Rights Act of 1964 (42 U.S.C. § 2000d et seq.); 

e. VDOT and each applicable Principal Project Party, as and if applicable, have 
obtained insurance with respect to the Project, which meets the requirements of 
Section 15(e) (Compliance with Principal Project Contracts); and 

f. Each performance security instrument delivered to or by VDOT pursuant to any 
Principal Project Contract as of the Effective Date is (A) in compliance with the 
requirements for such performance security pursuant to the applicable Principal 
Project Contract, and (B) in full force and effect; 

(g) pursuant to Section 12(a)(viii) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, attached hereto as Exhibit F is evidence that the Project has been included in 
(A) the metropolitan transportation improvement program adopted by the Hampton Roads 
Transportation Planning Organization, (B) the State transportation plan, and (C) the State 



 Exhibit K-3 
1633133.01-WASSR01A - MSW 

transportation improvement program approved by the USDOT or its designated agency, in 
each case to the extent required by 23 U.S.C. §§ 134 and 135, and 23 U.S.C. § 602(a)(3), 
as applicable; and the financial plan for each such program or plan shall reflect the costs 
of, and the sources of funding for, the Project; 

(h) pursuant to Section 12(a)(ix) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, attached hereto as Exhibit G is evidence of the assignment by at least two (2) 
Rating Agencies of a public Investment Grade Rating to the TIFIA Loan, and no such 
rating has been reduced, withdrawn or suspended as of the Effective Date; 

(i) pursuant to Section 12(a)(x) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, the Borrower has demonstrated that as of the Effective Date the funds shown 
in the Base Case Financial Model and in the Project Budget to pay Total Project Costs have 
been fully and completely committed and allocated to the Borrower by the providers 
thereof, or, in the case of HRTF Revenues, are reasonably anticipated to be available, and 
that such funds will be sufficient to pay all Total Project Costs necessary to achieve 
Substantial Completion in accordance with the Construction Schedule and in any event on 
or prior to the Projected Substantial Completion Date; 

(j) pursuant to Section 12(a)(xiii) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, attached hereto as Exhibit H are certified, complete, and fully executed copies 
of each Principal Project Contract listed below, together with any amendments, waivers or 
modifications thereto and any related performance security instruments, in each case that 
has been entered into on or prior to the Effective Date and each such agreement shall be in 
full force and effect and in form and substance satisfactory to the TIFIA Lender: 

(1) PAFA; 
 
(2) Comprehensive Agreement; 
 
(3)  MTA; 
 
(4) [Describe any Tolling Systems Contracts in place as of the Effective Date] 
 
(5) [Describe any Electronic Toll Collection Agreements in place as of the Effective  

Date] 
 
(6) [Describe any Standard Project Agreements in place as of the Effective Date] 
 

(k) pursuant to Section 12(a)(xii) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, the Borrower has delivered a certified Base Case Financial Model on or prior 
to the Effective Date, which Base Case Financial Model (A) demonstrates that projected 
Toll Revenues are sufficient to meet the Loan Amortization Schedule, (B) demonstrates a 
Senior Debt Service Coverage Ratio for each Calculation Period through the Final Maturity 
Date that is not less than 1.55:1.00, (C) demonstrates an All-In Cost Coverage Ratio for 
each Calculation Period through the Final Maturity Date that is not less than 1.10:1.00; (D) 
does not reflect the commencement of amortization of the principal amount of any Senior 
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Lien Obligations (other than the TIFIA Loan) before the Debt Service Payment 
Commencement Date; 

(l) pursuant to Section 12(a)(xv) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, attached hereto as Exhibit I is evidence that the Borrower (A) is authorized, 
pursuant Section 33.2-1920, as amended, Code of Virginia of 1950, to pledge, assign, and 
grant the Liens on the Trust Estate purported to be pledged, assigned, and granted pursuant 
to the Indenture Documents, without the need for notice to any Person, physical delivery, 
recordation, filing or further act, (B) has recorded or filed, or caused to be recorded or filed, 
for record in such manner and in such places as are required all documents and instruments, 
and taken or caused to be taken all other actions, as are necessary or desirable to establish 
and enforce the Trustee’s Lien on the Trust Estate (for the benefit of the Secured Parties) 
to the extent contemplated by the Indenture Documents and required by applicable law, 
and (C) has paid, or caused to be paid, all taxes and filing fees that are due and payable in 
connection with the execution, delivery or recordation of any Indenture Documents or any 
instruments, certificates or financing statements in connection with the foregoing; 

(m) pursuant to Section 12(a)(xviii) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, (i) the Borrower’s Federal Employer Identification Number is 47-1742163, (ii) 
the Borrower’s Data Universal Numbering System number is 081015577, and (iii) the 
Borrower has registered with, and obtained confirmation of active registration status from, 
the federal System for Award Management (www.SAM.gov), and attached hereto as 
Exhibit J is evidence of (iii); 

(n) pursuant to Section 12(a)(xix) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, attached hereto as Exhibit K is evidence that the Borrower is duly created and 
validly existing under the laws of the Commonwealth and a certified copy of the 
Borrower’s Organizational Documents; 

(o) pursuant to Section 12(a)(xix) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, attached hereto as Exhibit L is a certified copy of the resolutions authorizing 
the execution of the Indenture, the TIFIA Supplemental Indenture, and the TIFIA Bond 
and the issuance of the TIFIA Bond;  

(p) pursuant to Section 12(a)(xxi) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, the Borrower hereby certifies that the representations and warranties of the 
Borrower set forth in the TIFIA Loan Agreement and in each other Related Document to 
which the Borrower is a party are true and correct on and as of the date hereof, except to 
the extent that such representations and warranties expressly relate to an earlier date, in 
which case such representations and warranties were true and correct as of such earlier 
date; 

(q) pursuant to Section 12(a)(xxii) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, the Borrower hereby certifies that, as of the Effective Date, (i) the maximum 
principal amount of the TIFIA Loan (excluding any interest that is capitalized in 
accordance with the terms hereof), together with the amount of any other credit assistance 
provided under the Act to the Borrower, does not exceed thirty-three percent (33%) of 
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reasonably anticipated Eligible Project Costs and (ii) as required pursuant to § 603(b)(9) 
of the Act, the total federal assistance provided to the Project, including the maximum 
principal amount of the TIFIA Loan (excluding any interest that is capitalized in 
accordance with the terms hereof), does not exceed eighty percent (80%) of Eligible Project 
Costs; and 

(r) pursuant to Section 12(a)(xxiv) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, attached hereto as Exhibit M is a certificate from the Borrower’s Authorized 
Representative as to the prohibition on the use of appropriated funds for lobbying 
substantially in the form as Exhibit N to the TIFIA Loan Agreement in accordance with 49 
CFR §20.100(b). 
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IN WITNESS WHEREOF, the undersigned has executed this certificate as of the date first 
mentioned above. 

HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION 
 
 
By:  
Name: 
Title: Authorized Representative 
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EXHIBIT B TO EXHIBIT K 
 

INCUMBENCY CERTIFICATE 

The undersigned certifies that she is the Chair of the Hampton Roads Transportation 
Accountability Commission, a body politic and a political subdivision created under the laws of 
the Commonwealth of Virginia (the “Borrower”), and as such she is authorized to execute this 
certificate and further certifies that the following person has been elected or appointed, is qualified, 
and is now acting as an officer or authorized person of the Borrower in the capacity indicated 
below, and that the signature set forth opposite his name is a true and genuine signature.  She 
further certifies that any of the officer or authorized person listed below is authorized to sign 
agreements and give written instructions with regard to any matters pertaining to the TIFIA Loan 
Documents and/or the Indenture Documents as the Borrower’s Authorized Representative (each 
as defined in that certain TIFIA Loan Agreement, dated as of the date hereof, between the 
Borrower and the United States Department of Transportation, acting by and through the Executive 
Director of the Build America Bureau):  

Name Title Signature 

Kevin B. Page  Executive Director  ________________________ 
 

 

IN WITNESS WHEREOF, the undersigned has executed this certificate as of this _____ 
day of __________, 2021. 

HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION 
 
 
By:  
Name: Linda T. Johnson 
Title: Chair  
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EXHIBIT L 
 

FORM OF CERTIFICATE OF SUBSTANTIAL COMPLETION 
 

[Letterhead of Borrower] 

[Date] 
 
Build America Bureau 
 
United States Department of Transportation 
 
Room W12-464 
1200 New Jersey Avenue, SE 
Washington, D.C. 20590 
Attention: Director, Office of Credit Programs 

Project: Hampton Roads Transportation Accountability Commission Project (TIFIA – 
[_____]) 

Dear Director: 

This Notice is provided pursuant to Section 15(f)(i)(A) (Substantial Completion) of that certain 
TIFIA Loan Agreement (the “TIFIA Loan Agreement”), dated as of [_____] __, 2021, by and 
between the Hampton Roads Transportation Accountability Commission (the “Borrower”) and 
the United States Department of Transportation, an agency of the United States of America, acting 
by and through the Executive Director of the Build America Bureau (the “TIFIA Lender”).  

Unless otherwise defined herein, all capitalized terms in this Notice have the meanings assigned 
to those terms in the TIFIA Loan Agreement. 

I, the undersigned, in my capacity as the Borrower’s Authorized Representative and not in my 
individual capacity, do hereby certify to the TIFIA Lender that: 

(a) on [insert date Substantial Completion requirements were satisfied], the Project satisfied 
each of the requirements for Substantial Completion set forth in the Comprehensive 
Agreement and the PAFA; 

(b) Substantial Completion has been declared under each of the above-referenced agreements 
and copies of the notices of Substantial Completion under such agreements are attached to 
this certification; and 
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(c) Substantial Completion, as defined in the TIFIA Loan Agreement, has been achieved. 

HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION 
 
  
Name: 
Title:
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EXHIBIT M 
 

TIFIA LOAN REAMORTIZATION METHODOLOGY 
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EXHIBIT N 
 

CERTIFICATION REGARDING THE PROHIBITION ON THE USE OF 
APPROPRIATED FUNDS FOR LOBBYING 

Reference is made to that certain TIFIA Loan Agreement, dated as of [_____], 2021 (the 
“TIFIA Loan Agreement”), by and among the Hampton Roads Transportation Accountability 
Commission, (the “Borrower”) and the United States Department of Transportation, acting by and 
through the Executive Director of the Build America Bureau (the “TIFIA Lender”).  Capitalized 
terms used in this certificate and not defined shall have the respective meanings ascribed to such 
terms in the TIFIA Loan Agreement. The undersigned, on behalf of the Hampton Roads 
Transportation Accountability Commission, hereby certifies, to the best of his or her knowledge 
and belief, that: 

(a) No Federal appropriated funds have been paid or will be paid, by or on behalf of 
the Borrower, to any person for influencing or attempting to influence an officer or employee of 
an agency, a member of Congress, an officer or employee of Congress, or an employee of a 
member of Congress in connection with the making of the TIFIA Loan. 

(b) If any funds other than proceeds of the TIFIA Loan have been paid or will be paid 
to any person for influencing or attempting to influence an officer or employee of any agency, a 
member of Congress, an officer or employee of Congress, or an employee of a member of Congress 
in connection with the TIFIA Loan, the Borrower shall complete and submit Standard Form-LLL, 
“Disclosure Form to Report Lobbying,” in accordance with its instructions. 

(c) The Borrower shall require that the language of this certification be included in the 
award documents for all subawards at all tiers (including subcontracts, subgrants, and contracts 
under grants, loans, and cooperative agreements) and that all subrecipients shall certify and 
disclose accordingly. 

This certification is a material representation of fact upon which reliance was placed when the 
TIFIA Lender entered into the TIFIA Loan Agreement.  Submission of this certification is a 
prerequisite to the effectiveness of the TIFIA Loan Agreement imposed by Section 1352 of title 
31, United States Code.  Any person who fails to file the required certification shall be subject to 
a civil penalty of not less than $10,000 and not more than $100,000 for each such failure. 

Dated: _________________ 
HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION 
 
 
By:  
Name: 
Title: 
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EXHIBIT O 
 

SECTION 5.03(b) OF THE INDENTURE 

[To be inserted] 
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EXHIBIT P 
FORM OF SEMI-ANNUAL COVERAGE CERTIFICATE 

Reference is made to that certain TIFIA Loan Agreement, dated as of [_____], 2021 (the 
“TIFIA Loan Agreement”), by and among THE Hampton Roads Transportation Accountability 
Commission (the “Borrower”) and the United States Department of Transportation, acting by and 
through the Executive Director of the Build America Bureau (the “TIFIA Lender”).  Capitalized 
terms used in this certificate and not defined shall have the respective meanings ascribed to such 
terms in the TIFIA Loan Agreement. 

The undersigned, [___], as Borrower’s Authorized Representative, does hereby certify on 
behalf of the Borrower and not in his/her personal capacity, as of the date hereof: 

1. The undersigned has reviewed the terms of the TIFIA Loan Agreement, including 
Section 21(b) (Semi-Annual Coverage Certificates) thereof and the related defined terms. 

2. The undersigned hereby certifies that annual projected Toll Revenues shall be 
sufficient to meet the Loan Amortization Schedule and to meet the Borrower’s debt service 
obligations with respect to any other Obligations that are currently outstanding, including all debt 
service obligations pursuant to the Indenture, in each case as of each applicable payment date 
through the fifth (5th) anniversary of the most recent Semi-Annual Payment Date. 

3. The undersigned hereby certifies that Annex One hereto sets forth: 

(a) the historical Senior Debt Service Coverage Ratios and All-in Cost 
Coverage Ratios for the two (2) consecutive Calculation Periods ended as of the immediately 
preceding Calculation Date and as of the immediately preceding Calculation Date,  

(b) the projected Senior Debt Service Coverage Ratios and All-in Cost 
Coverage Ratios as of each Calculation Date through the fifth (5th) anniversary of the most 
recent Calculation Date; and  

(c) the Loan Life Coverage Ratio for each Calculation Date from the current 
Calculation Date through the Final Maturity Date. 

The foregoing certifications, together with the computations set forth in the Annex A 
hereto, are made and delivered [mm/dd/yy]13 pursuant to Section 21(b) (Semi-Annual Coverage 
Certificates) of the TIFIA Loan Agreement. 

HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION 

By:  ___________________________________ 
Name: 

                                                 
13  Each Semi-Annual Coverage Certificate must be delivered within fifteen (15) days after the most recent 
Calculation Date. 
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Title: 
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ANNEX ONE 

TO SEMI-ANNUAL COVERAGE CERTIFICATE 
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EXHIBIT Q 

2 CFR Part 170 

I. REPORTING SUBAWARDS AND EXECUTIVE COMPENSATION 
a. Reporting of first-tier subawards. 

1. Applicability. Unless you are exempt as provided in paragraph (d) below, you 
must report each action that equals or exceeds $30,000 in Federal funds for a subaward to a non-
Federal entity or Federal agency (see definitions in paragraph (e) below). 

2. Where and when to report. 
i. The non-Federal entity or Federal agency must report each obligating 

action described in paragraph (a)(1) above to http://www.fsrs.gov. 
ii. For subaward information, report no later than the end of the month 

following the month in which the obligation was made. (For example, if the obligation was made 
on November 7, 2010, the obligation must be reported by no later than December 31, 2010.) 

3. What to report. You must report the information about each obligating action 
that the submission instructions posted at http://www.fsrs.gov specify. 

b. Reporting total compensation of recipient executives for non-Federal entities. 
1. Applicability and what to report. You must report total compensation for each of 

your five most highly compensated executives for the preceding completed fiscal year, if— 
i. The total Federal funding authorized to date under this TIFIA Loan equals 

or exceeds $30,000 as defined in 2 CFR § 170.320; 
ii. In the preceding fiscal year, you received— 

(A) 80 percent or more of your annual gross revenues from Federal 
procurement contracts (and subcontracts) and Federal financial assistance subject to the 
Transparency Act, as defined at 2 CFR § 170.320 (and subawards), and 

(B) $25,000,000 or more in annual gross revenues from Federal 
procurement contracts (and subcontracts) and Federal financial assistance subject to the 
Transparency Act, as defined at 2 CFR § 170.320 (and subawards); and, 

iii. The public does not have access to information about the compensation 
of the executives through periodic reports filed under section 13(a) or 15(d) of the Securities 
Exchange Act of 1934 (15 U.S.C. §§ 78m(a), 78o(d)) or section 6104 of the Internal Revenue 
Code of 1986. (To determine if the public has access to the compensation information, see the U.S. 
Security and Exchange Commission total compensation filings at 
http://www.sec.gov/answers/execomp.htm.) 

2. Where and when to report. You must report executive total compensation 
described in paragraph (b)(1) above: 

i. As part of your registration profile at https://www.sam.gov. 
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ii. By the end of the month following the month of the Effective Date, and 
annually thereafter. 

c. Reporting of Total Compensation of Subrecipient Executives. 
1. Applicability and what to report. Unless you are exempt as provided in paragraph 

(d) below, for each first-tier non-Federal entity subrecipient under this TIFIA Loan, you shall 
report the names and total compensation of each of the subrecipient’s five most highly 
compensated executives for the subrecipient’s preceding completed fiscal year, if— 

i. In the subrecipient’s preceding fiscal year, the subrecipient received— 
(A) 80 percent or more of its annual gross revenues from Federal 

procurement contracts (and subcontracts) and Federal financial assistance subject to the 
Transparency Act, as defined at 2 CFR § 170.320 (and subawards) and, 

(B) $25,000,000 or more in annual gross revenues from Federal 
procurement contracts (and subcontracts), and Federal financial assistance subject to the 
Transparency Act (and subawards); and 

ii. The public does not have access to information about the compensation 
of the executives through periodic reports filed under section 13(a) or 15(d) of the Securities 
Exchange Act of 1934 (15 U.S.C. §§ 78m(a), 78o(d)) or section 6104 of the Internal Revenue 
Code of 1986. (To determine if the public has access to the compensation information, see the U.S. 
Security and Exchange Commission total compensation filings at 
http://www.sec.gov/answers/execomp.htm.) 

2. Where and when to report. You must report subrecipient executive total 
compensation described in paragraph (c)(1) above: 

i. To the recipient. 
ii. By the end of the month following the month during which you make the 

subaward. For example, if a subaward is obligated on any date during the month of October of a 
given year (i.e., between October 1 and 31), you must report any required compensation 
information of the subrecipient by November 30 of that year. 

d. Exemptions. If, in the previous tax year, you had gross income, from all sources, under 
$300,000, you are exempt from the requirements to report: 

1. Subawards, and 
2. The total compensation of the five most highly compensated executives of any 

subrecipient. 
e. Definitions. For purposes of this Exhibit Q: 

1. Federal Agency means a Federal agency as defined at 5 U.S.C. § 551(1) and 
further clarified by 5 U.S.C. § 552(f). 

2. Non-Federal entity means all of the following, as defined in 2 CFR Part 25: 
i. A Governmental organization, which is a State, local government, or 

Indian tribe; 
ii. A foreign public entity; 
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iii. A domestic or foreign nonprofit organization; and, 
iv. A domestic or foreign for-profit organization 

3. Executive means officers, managing partners, or any other employees in 
management positions. 

4. Subaward: 
i. This term means a legal instrument to provide support for the performance 

of any portion of the Project and that you as the Borrower award to an eligible subrecipient. 
ii. The term does not include your procurement of property and services 

needed to carry out the Project (for further explanation, see 2 CFR § 200.331). 
iii. A subaward may be provided through any legal agreement, including an 

agreement that you or a subrecipient considers a contract. 
5. Subrecipient means a non-Federal entity or Federal agency that: 

i. Receives a subaward from you (the recipient) under this TIFIA Loan; and 
ii. Is accountable to you for the use of the Federal funds provided by the 

subaward. 
6. Total compensation means the cash and noncash dollar value earned by the 

executive during the recipient’s or subrecipient’s preceding fiscal year and includes the following 
(for more information see 17 CFR § 229.402(c)(2)). 
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Agenda Item 6F  
Action Item  

 
To:  Newly Elected Chair and the other members of HRTAC 
 
From: Kevin B. Page, Executive Director 
 
Date:  June 17, 2021 
 
Re:  Amendment to Project Agreement for Funding and Administration for the 

Hampton Roads Bridge Tunnel Project  
 
Recommendation: 
 
The Finance Committee recommends Commission approval of the Amendment to Project 
Agreement for Funding and Administration for the Hampton Roads Bridge Tunnel Project.   
 
Background: 
 
On April 2, 2019, the Commission and VDOT entered into the Project Agreement for Funding 
and Administration for the Hampton Roads Bridge Tunnel Project (“PAFA”).  The PAFA 
establishes the terms and conditions of the relationship between the parties relating to the 
funding of the HRBT Expansion Project.  In the PAFA, the Commission’s maximum financial 
commitment is identified and correlated to the project budget, which includes a contingency for 
certain unanticipated additional costs.  In the evaluation of the relationship between the parties 
as to how the Hampton Roads Express Lanes Network is to be funded, constructed, and 
operated, it was determined that the costs of the tolling infrastructure construction needed to 
be addressed and that the contingency under the PAFA should be used for such purpose.  In 
addition, in the course of developing the 2021 TIFIA loans, the U.S. DOT has requested that the 
Commission and VDOT clarify certain of the terms of the PAFA.  The Commission Staff and 
Counsel are working with VDOT on an Amendment to the Project Agreement for Funding and 
Administration for the Hampton Roads Bridge Tunnel Project to address such matters, a draft of 
which is included in the Agenda package.  The Amendment will not increase the Commission’s 
maximum financial commitment to the HRBT project. At the June 10, 2021 Finance Committee 
meeting, the Finance Committee endorsed the Amendment to the Project Agreement for 
Funding and Administration for the Hampton Roads Bridge Tunnel Project and authorized the 
Finance Committee Chair to communicate the Finance Committee’s endorsement to the 
Commission at its June 17, 2021 Annual Organizational meeting. 
 
Fiscal Impact: 
 
There is no fiscal impact in relation to this Action Item.    
 
Suggested Motion: 
 
Motion: The Commission: i. Approves the Amendment to the Project Agreement for Funding and 
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Administration for the Hampton Roads Bridge Tunnel Project; and, ii. Authorizes the Chair to 
execute and deliver the Amendment to the Virginia Department of Transportation with such 
changes, insertions or omissions as may be finalized by the Chair, with the advice of the 
Executive Director and the Commission’s general counsel.      



HRTAC Draft 
Dated 2/23/2021 

I-1746791.2 

AMENDMENT TO PROJECT AGREEMENT FOR FUNDING 
AND ADMINISTRATION 

This AMENDMENT TO PROJECT AGREEMENT FOR FUNDING AND 
ADMINISTRATION for the I-64 Hampton Roads Bridge-Tunnel Expansion Project (this 
“Amendment”) is made, entered into and effective as of February ____, 2021, by and between the 
HAMPTON ROADS TRANSPORTATION ACCOUNTABILITY COMMISSION (the 
“Commission”), a body politic and a political subdivision of the Commonwealth of Virginia; and 
the VIRGINIA DEPARTMENT OF TRANSPORTATION (the “Department”), an agency of the 
Commonwealth of Virginia. 

RECITALS 

WHEREAS, the Commission and the Department have previously entered into the Project 
Agreement for Funding and Administration for the I-64 Hampton Roads Bridge-Tunnel Expansion 
Project (the “Agreement”), dated as of April 2, 2019, for the Project, as identified and described 
in the Agreement; 

WHEREAS, words and phrases not otherwise defined in this Amendment have the same 
meanings that such words and phrases have in the Agreement; 

WHEREAS, in order to achieve the design and construction of the Project, the Department 
has entered into the Comprehensive Agreement (the form of which is attached to the Agreement 
as EXHIBIT 8), dated April 2, 2019, with Hampton Roads Connector Partners (the “Design-
Builder”); 

WHEREAS, portions of the Project will constitute a part of, and be operated and 
maintained in connection with, a network of tolled express lanes in the Hampton Roads region (the 
“Hampton Roads Express Lanes Network” or the “HREL Network”); 

WHEREAS, the HREL Network is comprised of various segments of tolled express lanes, 
including a segment of tolled express lanes to be constructed between Settlers Landing Road in 
Hampton and the Interstate 564 interchange in Norfolk (“Segment 3”); 

WHEREAS, although the Agreement contemplated that portions of the Project would be 
opened as tolled express lanes, the Agreement did not expressly address the work relating to the 
construction of tolling infrastructure for Segment 3 (the “Segment 3 (Capital Improvements) 
Project”); 

WHEREAS, the Commission and the Department each acknowledge and agree that the 
construction and implementation of the Segment 3 (Capital Improvements) Project is essential to 
the proper functioning and operation of the tolled express lanes through the Project; 

WHEREAS, the Commission and the Department desire to provide for the funding and 
construction of the Segment 3 (Capital Improvements) Project; 
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WHEREAS, in order to achieve this objective, the Commission and the Department intend 
to enter into a standard project agreement for the Segment 3 (Capital Improvements) Project in the 
form attached hereto as Exhibit A (the “Segment 3 Tolling Infrastructure SPA”); 

WHEREAS, on and subject to the terms and conditions of the Segment 3 Tolling 
Infrastructure SPA, the Department will cause the Segment 3 (Capital Improvements) Project to 
be completed by entering into a construction contract with a contractor, which may or may not be 
the Design-Builder as selected by the Department; 

WHEREAS, on and subject to the terms and conditions of the Segment 3 Tolling 
Infrastructure SPA, the Commission will reimburse the Department for the construction costs of 
the Segment 3 (Capital Improvements) Project; 

WHEREAS, the Commission and the Department each acknowledge and agree that it is 
appropriate that work under the Segment 3 Tolling Infrastructure SPA be treated as covered by the 
Project Budget for the Project as set forth on EXHIBIT 3 to the Agreement through, specifically, 
the Commission-Supported Contingency Reserve; 

WHEREAS, the Commission and the Department desire to amend the Agreement on the 
terms set forth herein to provide for this modification to the Project Budget and to confirm that all 
sums funded by the Commission under the Segment 3 Tolling Infrastructure SPA will be credited, 
dollar-for-dollar, against the Commission-Supported Contingency Reserve. 

NOW, THEREFORE, in consideration of the covenants contained herein and for other 
good and valuable consideration, the receipt and adequacy of which are hereby acknowledged, the 
Parties agree as follows: 

1. The Parties hereby agree that all amounts paid by the Commission to the 
Department under the Segment 3 Tolling Infrastructure SPA will be treated as covered by the 
Project Budget for the Project (as set forth on EXHIBIT 3 to the Agreement), through, specifically, 
the Commission-Supported Contingency Reserve. 

2. Section 3.08 (Availability of Contingency Reserves; Tracking) of the Agreement is 
hereby amended by adding the following as a new Section 3.08(f) of the Agreement: 

(f) Notwithstanding any other provision of this Agreement that 
may appear or be construed to the contrary, the Department shall reduce the 
balance of the Commission-Supported Contingency Reserve, dollar-for-
dollar, by each dollar for which the Commission reimburses the Department 
under the Standard Project Agreement for the Segment 3 (Capital 
Improvements) Project - UPC 118376 (also referred to as the Segment 3 
Tolling Infrastructure SPA), just as if each such dollar had been expended 
for a cost of the Project under this Agreement. 

3. For the avoidance of doubt, the Maximum Commission Financial Commitment and 
the amount of the Commission-Funded Budget are not increased by the modifications set forth 
herein. 
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4. Except as modified hereby, all other terms of the Agreement shall remain full force 
and effect. 

5. This Agreement may be executed in two or more counterparts, each of which will 
be deemed an original, but all of which together will constitute one and the same instrument. 

IN WITNESS WHEREOF, the Parties, intending to be legally bound, have executed this 
Amendment to Project Agreement for Funding and Administration for the I-64 Hampton Roads 
Bridge-Tunnel Expansion Project as of the date first written above. 

HAMPTON ROADS TRANSPORTATION ACCOUNTABILITY COMMISSION, 
a body politic and a political subdivision of the Commonwealth of Virginia 
 
 
By:   
 Name:  
 Title:  
 
 
VIRGINIA DEPARTMENT OF TRANSPORTATION, 
an agency of the Commonwealth of Virginia 
 
 
By:   
 Stephen C. Brich, P.E. 
 Commissioner of Highways 
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EXHIBIT A 
 

Standard Project Agreement for the Segment 3 (Capital Improvements) Project 
 

UPC 118376 
 

(see attached) 
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Agenda Item 6G  
Action Item  

 
To:  Newly Elected Chair and other members of HRTAC 
 
From: Kevin B. Page, Executive Director 
 
Date:  June 17, 2021 
 
Re:  HRELN Segment 3 (Tolling Infrastructure) Standard Project Agreement 
 
Recommendation: 
 
The Finance Committee recommends Commission approval of the HRELN Segment 3 
(Tolling Infrastructure) Standard Project Agreement.   
 
Background: 
 
On April 2, 2019, the Commission and VDOT entered into the Project Agreement for Funding 
and Administration for the Hampton Roads Bridge Tunnel Project (“PAFA”). On August 18, 
2020, the Commission, VDOT, and the Commonwealth Transportation Board entered into a 
Master Agreement for Development and Tolling of the Hampton Roads Express Lanes Network 
(the “HRELN”), a.k.a. the Master Tolling Agreement (“MTA”).  The MTA is the blueprint for the 
relationship between the parties as to how the Hampton Roads Express Lanes Network is to be 
funded, constructed, and operated.  The MTA identifies projects and establishes a pathway for 
project financing, development, construction, and operation through the use of Standard Project 
Agreements.  VDOT is ready to proceed with engaging a vendor to develop and install the tolling 
infrastructure (e.g., traffic management structures, equipment, generators and cabinets) for 
Segment 3 of the HRELN, which includes the HRBT.  In accordance with the MTA, the 
Commission Staff and Counsel have developed with VDOT the HRELN Segment 3 (Tolling 
Infrastructure) Standard Project Agreement (UPC 118376) to support the proposed project and 
are presenting it to the Finance Committee for its review and recommendation to the 
Commission at its June 17, 2021 Annual Organizational meeting.  At its June 10 meeting, the 
Finance Committee endorsed HRELN Segment 3 (Tolling Infrastructure) Standard Project 
Agreement and authorized the Finance Committee Chair to communicate the Finance 
Committee’s endorsement to the Commission at its June 17, 2021 Annual Organizational 
meeting.   
 
 
Fiscal Impact: 
 
There is no incremental fiscal impact in relation to this Action Item as the funds provided, 
approximately $18,789,474, will be sourced out of the contingency relating to the HRBT 
Expansion Project established under the PAFA.    
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Suggested Motion: 
 
Motion: The Commission: i. Approves the HRELN Segment 3 (Tolling Infrastructure) Standard 
Project Agreement (UPC 118376); and, ii. Authorizes the Chair to execute and deliver such 
agreement to the Virginia Department of Transportation with such changes, insertions or 
omissions as may be finalized by the Chair, with the advice of the Executive Director and the 
Commission’s general counsel.      



HRTAC Draft 
Dated 4/23/21 

I-1756291.5 

Standard Project Agreement for Funding and Administration 
between 

Hampton Roads Transportation Accountability Commission 
and 

Virginia Department of Transportation 

(Hampton Roads Express Lanes Network Project Elements) 

 

HRTAC Project Title: Segment 3 (Capital Improvements – Tolling Infrastructure) Project 

HRTAC Project Number: UPC 118376 

This Standard Project Agreement for Funding and Administration (the 
“Agreement") is made and executed in duplicate on this ____ day of _____, 2021, as 
between the Hampton Roads Transportation Accountability Commission ("HRTAC") and 
the Virginia Department of Transportation ("VDOT"). 

WITNESSETH 

WHEREAS, Chapter 766 of the 2013 Acts of Assembly established the Hampton 
Roads Transportation Fund (the “HRTF”), and provides that moneys deposited in the 
HRTF are to be used solely for new construction projects on new or existing highways, 
bridges, and tunnels in the localities comprising Planning District 23; 

WHEREAS, Chapter 678 of the 2014 Acts of Assembly (now codified in Section 
33.2-2600 et seq. of the Code of Virginia, as amended) (the “HRTAC Act") created 
HRTAC as a political subdivision of the Commonwealth of Virginia, and moved the 
responsibility to determine the projects that will be funded by the HRTF from the 
Hampton Roads Transportation Planning Organization to HRTAC; 

WHEREAS, under Sections 33.2-2606 and 33.2-2607 of the Code of Virginia, 
HRTAC is also authorized to issue bonds and other evidences of debt, and to impose 
and collect certain tolls; 

WHEREAS, under Chapter 703 of the 2020 Acts of Assembly (H1438)(the 
“HREL Tolling Legislation”), HRTAC is also authorized to impose and collect tolls in 
designated high-occupancy toll lanes on certain portions of Interstate 64; 

WHEREAS, HRTAC is required to use all moneys that it receives, whether from 
the HRTF, bond proceeds, collections from any tolls imposed by HRTAC or otherwise 
(collectively, “HRTAC-Controlled Moneys”), for the benefit of those counties and cities 
that are embraced by HRTAC and in accordance with applicable law; 

WHEREAS, VDOT is the Virginia state agency responsible for building, 
maintaining and operating the interstate, primary, and secondary state highway systems 
(“VDOT Highways”); 
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WHEREAS, in light of (i) VDOT’s responsibilities with respect to VDOT Highways 
and HRTAC’s responsibilities with respect to the application of the HRTAC-Controlled 
Moneys, and (ii) the determinations of VDOT and HRTAC to coordinate their efforts with 
respect to, among other things, the development, tolling, financing, procurement and 
delivery of the Hampton Roads Express Lanes Network Project (the “HREL Project”), 
VDOT and HRTAC entered into a Master Agreement for Development and Tolling of 
Hampton Roads Express Lanes Network dated August 18, 2020 (such agreement as 
thereafter amended and modified from time to time, including by Amendment No. 1 
dated __________, the “Master Agreement”);1 

WHEREAS, the Master Agreement contemplates that HRTAC may from time to 
time enter into Standard Project Agreements for Funding and Administration pursuant to 
which VDOT will procure all goods and services necessary to design and construct 
elements of the HREL Project; 

WHEREAS, pursuant to the Master Agreement, the parties are prepared to have 
VDOT proceed with the services described on Appendix A in respect of the project set 
forth and described on Appendix A to this Agreement (the “Project”); 

WHEREAS, HRTAC has determined that the Project would benefit the cities and 
counties that are embraced by HRTAC, it otherwise satisfies the requirements of the 
HRTAC Act, and it is consistent with the HREL Tolling Legislation; 

WHEREAS, VDOT agrees to administer and/or develop the Project in 
accordance with the budget (the “Project Budget”) and cashflow and construction 
schedule (the “Project Schedule”) set forth and described on Appendix B to this 
Agreement (this Agreement and its appendices may be amended from time to time by 
mutual agreement of the parties to address mutually agreed changes relating to, among 
other things, Project scope, design, funding and regulatory approvals); 

WHEREAS, HRTAC desires to provide funding for the administration and/or 
development of the Project out of HRTAC-Controlled Moneys, subject to the terms, 
conditions and limitations set forth herein; 

                                            
1  Note to VDOT:  When the MTA was entered into, there was only a “concept”-level plan.  Now, the 

parties have a better understanding of the scope of work and financing.  The amendment would be 
entered into before the execution of the SPA and would, among other things, memorialize the current 
understanding of the overall project, provide a schedule of the Applicable Revolving Account Costs 
incurred (e.g., Segment 1), and clarify that (i) the definition of Applicable Revolving Account Costs 
should have included the toll system integration costs set forth on Appendix B hereto, (ii) footnote 2 of 
Exhibit 6 of the MTA should have stated that the toll system integration costs listed in the penultimate 
row of Exhibit 6 (page 6-4) would be funded as Applicable Revolving Account Costs, and (iii) the 
actual Applicable Revolving Account Costs are determined by reference to the expenditures under 
the SPAs or, in the case of Segment 1, the schedule.  The amendment would also address any 
refinements to the model HRELN SPA that have been made to address TFRA funding or TIFIA 
issues. 
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WHEREAS, the Commonwealth Transportation Board (“CTB”) has the authority, 
pursuant to Section 33.2-214 of the Code of Virginia, to cause VDOT to enter into this 
Agreement and has authorized the Commissioner of Highways to enter into agreements 
with HRTAC for project administration and development purposes, and Section 33.2-
2608 of the Code of Virginia authorizes HRTAC to enter into this Agreement; 

WHEREAS, the CTB, by resolution passed on January 14, 2015, resolved that 
any agreement between VDOT and HRTAC for project services shall provide that 
overruns or other additional project costs shall be prorated between HRTAC and VDOT so 
that each party bears a proportionate share of the additional costs based on each party’s 
percentage responsibility of the project budget; 

WHEREAS, in order to permit HRTAC to meet its obligations under this 
Agreement and Appendix B, contemporaneously with the execution and delivery of this 
Agreement, VDOT and HRTAC have agreed to amend the Project Agreement for 
Funding and Administration for the I-64 Hampton Roads Bridge-Tunnel Expansion 
Project dated April 2, 2019 (the “PAFA”), to ensure that all amounts paid by HRTAC under 
this Agreement will be treated as covered under the project budget set forth on Exhibit 3 to 
the PAFA through, specifically, the Commission-Supported Contingency Reserve (as 
defined in the PAFA); and 

WHEREAS, HRTAC's governing body and the CTB have each authorized that 
their respective designee(s) execute this Agreement on their respective behalf(s) as 
evidenced by copies of each such entity's clerk's minutes or such other official 
authorizing documents which are appended hereto as Appendix E. 

NOW THEREFORE, in consideration of the foregoing premises and the mutual 
promises, covenants, and agreements contained herein, the parties hereto agree as 
follows: 

A. VDOT's Obligations 

VDOT shall: 

1. Complete or perform or cause to be completed or performed all work 
relating to the Project, as described in Appendix A, advancing such work 
diligently and ensuring that all work is completed in accordance with (i) 
any and all applicable federal, state, and local laws and regulations, and 
(ii) all terms and conditions of the Master Agreement and this Agreement, 
including, without limitation, the Project Budget and Project Schedule 
reflected in Appendix B, which Project Budget and Project Schedule (A) 
VDOT represents have been prepared in good faith, in accordance with 
the practices and procedures that VDOT uses for projects where the state 
or VDOT bears the cost of the project (including, without limitation, the 
practices used to price and budget services that may be internally 
sourced, such as Construction Engineering Inspection/CEI), and (B) the 
parties acknowledge may be amended pursuant to Section A.8 below or 
as follows: 
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(a) In the event that VDOT determines, after receipt of proposals or 
bids for any work related to the Project, that the cost of the contract 
for said work will result in a significant reduction in costs associated 
with a portion of the Project Budget reflected in Appendix B that is 
allocated to work covered by the contract, then VDOT shall notify 
HRTAC’s Executive Director of the significant reduction in costs.  
For purposes of this Section A.1(a), HRTAC and VDOT agree that a 
“significant reduction in costs” shall mean a reduction in costs that 
has the effect of reducing, in Appendix B, (x) the costs for the 
particular portion of the Project Budget allocated to work covered 
by the contract by more than 20 percent or (y) the entire Project 
Budget either by more than 10 percent or $10,000,000, whichever 
applies.  In the event there is a significant reduction in costs, VDOT 
and HRTAC will work reasonably and in good faith to amend 
Appendix B to fairly reflect the effect of the reduction (by way of 
example, if the Appendix B costs are to be paid initially from both 
HRTAC-Controlled Moneys and state or federal contributions, then 
the commitment of each funding source would be reduced by its 
proportionate share of the reduction in costs, which proportionate 
share will be based on the funding source’s proportionate 
responsibility for the total budgeted costs before the reduction was 
realized) (for the avoidance of doubt, the amount by which a 
commitment is reduced shall be considered deobligated from the 
Project). 

(b) In the event that any federal or state funding not previously 
available for the Project becomes available for any portion of the 
Project Budget reflected in Appendix B, then VDOT and HRTAC will 
work reasonably and in good faith to amend Appendix B to fairly 
reflect the benefit of the additional funding (by way of example, if 
the Appendix B costs are to be paid initially from both HRTAC-
Controlled Moneys and state contributions, but federal funding 
subsequently becomes available, then the respective commitments 
of HRTAC and the state would be reduced by each party’s 
proportionate share of the additional funds, which proportionate 
share will be based on the party’s proportionate responsibility for 
the total budgeted cost before the additional funding became 
available). 

(c) In the event that application is made for federal or state funding or 
loans not previously available for the Project, then VDOT will, to the 
extent within its reasonable control, provide reasonable support to 
such application and, if any such funding or loans are awarded or 
otherwise become available, take action to satisfy conditions and 
comply with requirements of such funding or loans, in each case as 
may be reasonably requested by HRTAC. 
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2. Without limiting the foregoing, VDOT shall: 

(a) Select contractors, contract with contractors, and administer and 
enforce contracts all in a manner that is consistent in all material 
respects with the policies, procedures and practices that VDOT 
uses where the state or VDOT bears the cost of a project; for 
example, VDOT shall use its customary policies, procedures and 
practices relating to requesting bids/proposals, negotiating/finalizing 
terms and conditions of contracts (using, where applicable, 
standard terms/forms), and monitoring and enforcing performance 
of contracts; 

(b) Not enter into any contract to perform the work related to the 
Project if (i) the cost of that contract would exceed the portion of the 
Project Budget reflected in Appendix B that is allocated to the work 
covered by that contract, (ii) the cost of that contract, when 
aggregated with the cost of all other contracts relating to the Project 
that have been, or are expected to be, entered into would exceed 
the Project Budget reflected in Appendix B, or (iii) the schedule in 
the contract for performing and paying for the work related to the 
Project would be materially different (whether accelerated or 
delayed) from the Project Schedule set forth in Appendix B; in 
addition, if the bids or proposals received for any portion of the 
Project are not qualitatively consistent with VDOT’s standards for 
that work or quantitatively within VDOT’s projections for that work, 
each as determined by VDOT in its good faith judgment, VDOT 
shall (i) undertake a new procurement, or (ii) recommend 
alternative measures to HRTAC, and seek HRTAC’s advice and 
consent regarding pursuit of those alternative measures.  If HRTAC 
grants its written consent to a modification to the Project Budget 
and/or Project Schedule in order to permit VDOT to enter into a 
contract to perform the work, VDOT and HRTAC will work 
reasonably and in good faith to amend Appendix B to reflect the 
modified Project Budget and Project Schedule. 

(c) Involve HRTAC in any procurement consistent with the terms of the 
Master Agreement. 

3. Perform or have performed in accordance with VDOT’s standards for 
highways, bridges and tunnels (or that otherwise are applicable to the 
work under the Project) all design and engineering, all environmental 
work, and all right-of-way acquisition, construction, contract administration, 
testing services, inspection services, or capital asset acquisitions, as is 
required by this Agreement or that may be necessary for completion of the 
Project pursuant to the terms of this Agreement.  If VDOT determines that 
a delay will more likely than not prevent the completion of a material 
phase of the Project (e.g., PE or ROW acquisition), or the entire Project, in 
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accordance with the Project Schedule, VDOT shall notify HRTAC in writing 
and provide HRTAC with such information as HRTAC may reasonably 
request, including information pertaining to potential corrective measures 
and remedies against the contractor (if VDOT and HRTAC mutually 
develop a model notice for such purposes, VDOT’s notice will follow the 
format of the model). 

4. Not use any funds provided by HRTAC, including the funds specified on 
Appendix B, to pay any Project cost if, as applicable, the HRTAC Act or 
HREL Tolling Legislation does not permit such Project cost to be paid with 
HRTAC funds. 

5. Recognize that, if the Project contains "multiple funding phases" (as such 
"multiple funding phases" are set out for the Project on Appendix A), for 
which HRTAC will provide funding for such multiple funding phases (as 
scheduled on Appendix B), HRTAC may not have sufficient cash flows to 
permit accelerated funding to VDOT and to advance the funding schedule 
for the Project.  In any circumstance where VDOT seeks to advance the 
funding schedule for the Project, VDOT shall submit a written request to 
HRTAC's Executive Director explaining VDOT's reasons why HRTAC 
should authorize acceleration to the next funding phase.  (As used in this 
Agreement, “Executive Director” shall mean HRTAC’s Chairman if at any 
applicable time, HRTAC has not engaged a dedicated, full-time Executive 
Director.)  HRTAC's Executive Director will thereafter review the 
circumstances underlying the request in conjunction with Appendix B and 
HRTAC's current and projected cash flow position and make a 
recommendation to HRTAC whether to authorize VDOT's requested 
accelerated funding.  The foregoing shall not prohibit VDOT from providing 
its own funds to advance a future funding phase of the Project and from 
requesting reimbursement from HRTAC for having advance funded a 
future phase of the Project; however, VDOT further recognizes that 
HRTAC's reimbursement to VDOT for having advance funded a phase of 
the Project will be dependent upon HRTAC's cash flow position at the time 
such a request for reimbursement is submitted and may be dependent 
upon the extent to which the reimbursement of any such advanced 
funding is otherwise consistent with the terms of this Agreement, including 
Appendix B. 

6. (a) Permit (and assist) HRTAC's Executive Director to periodically 
update HRTAC's cash flow estimates for the Project with the 
objective toward keeping those estimates accurate throughout the 
performance of the Project.  VDOT shall provide all available 
information reasonably required by HRTAC so as to ensure and 
facilitate accurate cash flow estimates and accurate updates to 
those cash flow estimates throughout the performance of the 
Project as described in Appendix B. 
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(b) Provide HRTAC’s Executive Director with the monthly reports 
described on Appendix D. 

7. Provide to HRTAC’s Executive Director requests for payment consistent 
with Appendix C (and the most recently approved HRTAC cash flow 
estimates) that include (a) HRTAC's standard payment requisition(s), 
containing detailed summaries of actual project costs incurred with 
supporting documentation as determined by HRTAC, and (b) certifications 
that all such costs were incurred in the performance of work for the Project 
as authorized by this Agreement.  Each payment requisition shall be in 
substantially the same form as set forth in Appendix C of this Agreement. 
If approved by HRTAC, VDOT can expect to receive payment within 
twenty (20) days upon receipt by HRTAC.  Approved payments may be 
made by means of electronic transfer of funds from HRTAC to or for the 
account of VDOT. 

8. (a) Promptly notify HRTAC's Executive Director if VDOT determines 
that any additional, unbudgeted costs may be incurred to perform 
and complete the Project (“Additional Costs”), which notice shall 
include a description of the Additional Costs, an explanation of how 
they arose and the assumptions in the initial budget regarding 
those costs, and a detailed estimate of the Additional Costs.  VDOT 
shall make recommendations regarding any curative actions that 
may be available relating to such Additional Costs, including any 
potential modification or reduction that may be made to the Project 
scope or design, or any other action, in order to stay within the 
initial budget for the Project.  If the Additional Costs can be 
absorbed in the Project Budget by modifying or reducing the scope 
or design of the Project (or avoided by cancelling the Project or any 
portion thereof), HRTAC may, in its sole discretion, elect to (i) 
authorize VDOT to proceed with such modifications or reductions, 
(ii) authorize the Additional Costs (or if a combination of (i) and (ii) 
is feasible, HRTAC may elect such combination), or (iii) elect to 
cancel the Project or a portion thereof; provided, however, in any 
case, the respective obligations of VDOT and HRTAC, as modified 
by the elected alternative, shall be set forth in an amendment to this 
Agreement (VDOT and HRTAC shall work in good faith to finalize 
and execute such amendment).  If the Additional Costs cannot be 
absorbed in the initial budget by modifying or reducing the scope or 
design of the Project (and HRTAC elects option (ii) above), then, 
subject to Section F below, such Additional Costs shall be paid from 
HRTAC-Controlled Moneys and state and federal funds prorated 
based on the respective proportionate share of HRTAC-Controlled 
Moneys and state and federal funds in the Project Budget. In the 
event that HRTAC elects to cancel the Project (or any portion 
thereof) pursuant to this Section A.8(a)(iii), (A) all compensation 
due and owing to any and all contractors for work on the Project 



 Page 8 
I-1756291.5 

that has been completed at the time of cancellation, shall be paid in 
accord with Appendix B, and (B) subject to Section F, all reasonable 
costs associated with the cancellation due and owing to said 
contractors pursuant to the terms of the contracts with the 
contractors, which terms shall be consistent with VDOT’s standard 
contract terms relating to contract cancellation and termination, (the 
“Breakage Compensation”), shall be paid with HRTAC-Controlled 
Moneys, unless VDOT and HRTAC mutually determine that 
cancellation of the Project is necessary or warranted, in which 
case, the Breakage Compensation shall be paid from HRTAC-
Controlled Moneys and state and federal funds prorated based on 
the respective proportionate share of HRTAC-Controlled Moneys 
and state and federal funds in the Project Budget. 

(b) VDOT shall not include in any contract with a contractor working on 
the Project any term, condition or remedy in respect of Additional 
Costs that is more favorable to the contractor than the terms, 
conditions or remedies VDOT includes in standard contracts where 
the state or VDOT bears the cost of the project. 

(c) The Additional Costs may include costs incurred by VDOT as a 
result of contractor claims relating to the Project made pursuant to 
the VDOT Roads and Bridge Specifications and §§ 33.2-1101 
through 33.2-1105 of the Code, as amended.  VDOT shall promptly 
notify HRTAC if any such claims are made or VDOT receives a 
notice of intent  to file a claim or other written communication from a 
contractor relating to a claim or contractual dispute that could result 
in increased contract costs, and whether in each such case the 
claimed amount is expected to become, or result in, Additional 
Costs (and the estimate thereof) or is expected to have a material 
adverse effect on the contingency reserves established as part of 
the Project Budget (and the estimated effect thereon).  VDOT shall 
be responsible to handle all such claims and notices of intent, but 
VDOT may not settle any claim or notice of intent to file a claim and 
thereafter submit it as an Additional Cost pursuant to Section A.8(a) 
unless the settlement has been approved by HRTAC.  Funding for 
the settlement will be prorated based on the respective 
proportionate share of the HRTAC-Controlled Moneys and state 
and federal funds in the Project Budget.  Should the claim not be 
settled, any final judgment from a court of competent jurisdiction 
shall be paid in in accordance with the proration rule set forth in the 
preceding sentence. 

(d) Notwithstanding anything to the contrary set forth herein, if any 
additional cost (including, without limitation, any additional cost 
relating to a contractor claim described in Section A.8(c) above) 
arises out of or results from VDOT’s negligence, breach of contract, 
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willful misconduct or violation of law (“VDOT Fault”), HRTAC shall 
not be responsible for such additional costs. Any notice provided by 
VDOT to HRTAC pursuant to Section A.8(c) above shall be 
accompanied by a certification from VDOT that it has determined in 
good faith that any Additional Costs do not arise out of or result 
from VDOT Fault. 

9. Release or return any unexpended funds to HRTAC no later than 90 days 
after final payment has been made in respect of the Project. 

10. Maintain complete and accurate financial records relative to the Project for 
all time periods as may be required by the Virginia Public Records Act and 
by all other applicable state or federal records retention laws or 
regulations. 

11. Maintain all original conceptual drawings and renderings, architectural and 
engineering plans, site plans, inspection records, testing records, and as 
built drawings for the Project for the time periods required by the Virginia 
Public Records Act and any other applicable records retention laws or 
regulations. 

12. Reimburse HRTAC (or such other entity as may have provided funds) for 
all funds provided by HRTAC (or on behalf of HRTAC) and, to the extent 
applicable and permitted by law, with interest earned at the rate earned by 
HRTAC, (a) that VDOT misapplied, used or requisitioned in contravention 
of the HRTAC Act or any other applicable law, or any term or condition of 
this Agreement or (b) the expenditure of which arose out of VDOT Fault. 

13. Be solely responsible for the administration and/or development of the 
Project and all engagements, commitments and agreements with 
contractors (and, without limiting the foregoing, shall ensure that such 
engagements, commitments and agreements contain all terms that, 
pursuant to the Master Agreement or this Agreement, are required to be 
included therein).  VDOT shall ensure that VDOT’s contractors maintain 
surety bonds and insurance in amounts and with coverages that VDOT 
requires under its Road and Bridge Specifications for all work to be 
performed for the Project, and name HRTAC and its members, officers, 
employees and, if applicable, any HRTAC lender and any bond trustee, as 
additional insureds on any such insurance policy, and present HRTAC with 
satisfactory evidence thereof before any work on the Project commences. 

14. If in connection with the work VDOT engages outside legal counsel 
approved by the Attorney General (as opposed to utilizing the services of 
the Office of the Attorney General), VDOT will give HRTAC notice of the 
engagement so as to ensure that no conflict of interest may arise from any 
such representation (VDOT also shall ensure that such engagements are 
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consistent with the practices and terms that VDOT uses where it is solely 
responsible for project costs). 

15. Subject to and consistent with the requirements of Section E of this 
Agreement, upon final payment to all contractors for the Project, if the 
Project is or is part of a VDOT Highway, VDOT will use the Project (a) for 
its intended purposes for the duration of the Project's useful life, and (b) in 
accordance with, and subject to, the terms of the Master Agreement 
(including, without limitation, the license granted to HRTAC pursuant to 
Section 3.08(b) thereof).  If the Project is or is part of a VDOT Highway, 
VDOT shall be responsible to operate and/or maintain the Project (which 
duty and obligation excludes the Tolling O&M Duties, as defined in the 
Master Agreement, except as otherwise provided in the Master Agreement 
or in any other contract between VDOT and HRTAC under which VDOT is 
responsible to perform such duties as a contractor to HRTAC) after its 
completion (including responsibility to correct any defects or to cause any 
defects to be corrected)(and, without limiting the foregoing, shall perform 
its operations and maintenance obligations in accordance with the terms 
of the Master Agreement), and, except as and to the extent provided 
under the Master Agreement (with respect to Tolling O&M Duties), under 
no circumstances will HRTAC have any responsibility or obligation to 
operate and/or maintain the Project (or correct defects with respect to the 
Project). 

16. Comply with all applicable federal, state and local laws and regulations, 
including without limitation requirements of the Virginia Public 
Procurement Act. 

17. Recognize that VDOT or its contractors are solely responsible for 
obtaining, and shall obtain, all permits, permissions and approvals 
necessary to construct and/or operate the Project, including, but not 
limited to, obtaining all required VDOT and local land use permits, zoning 
approvals, environmental permits, and regulatory approvals. 

18. Recognize that if the Project is being funded, in whole or in part, with 
federal and/or state funds (in addition to HRTAC-Controlled Moneys), that 
VDOT shall (a) take any and all necessary actions to satisfy any 
conditions to such additional federal and/or state funding (provided that 
such actions are within the control of VDOT) and to enforce any 
commitments made in connection therewith, (b) comply with all applicable 
federal and Commonwealth funding requirements within the control or 
purview of VDOT, and (c) include in its contracts with contractors 
provisions that permit such contracts to be terminated, without penalty, if 
the funding is rescinded or otherwise becomes unavailable (for 
clarification, a provision shall not be deemed to include a penalty solely as 
a result of terms that require payment of compensation due and owing at 
the time of cancellation and reasonable costs associated with cancellation 
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provided that such costs are consistent with costs paid pursuant to 
VDOT’s standard contract terms relating to contract cancellation and 
termination).  VDOT acknowledges and agrees that if funding from such 
an additional federal or state source is rescinded or otherwise becomes 
unavailable HRTAC (i) shall not be responsible for any amount in excess 
of its commitment set forth on Appendix B, and (ii) may (A) replace said 
reduced funding with HRTAC Controlled-Moneys or (B) may request 
VDOT to immediately suspend or discontinue all work relating to the 
Project, provided if HRTAC requests suspension HRTAC shall be 
responsible for the costs reasonably incurred in connection with such 
suspension.  Should HRTAC not replace the reduced funding or request 
VDOT to suspend or discontinue work, VDOT may reduce the Project 
scope or take any other actions needed to reduce the Project costs to the 
Project Budget. 

19. Provide a certification to HRTAC no later than 90 days after final payment 
for the Project that VDOT adhered to all applicable laws and regulations 
and all requirements of this Agreement. 

20. Notify HRTAC if VDOT determines that a delay will more likely than not 
prevent the timely completion of a material phase of the Project, including 
information regarding potential corrective measures and remedies against 
the contractor. 

21. With respect to modifications to any agreement with a contractor, concede 
to HRTAC any resulting savings, if HRTAC-Controlled Moneys are funding 
100% of the applicable work, or if the cost savings relate to work funded 
with HRTAC-Controlled Moneys and state and/or federal funds, concede 
such savings to such parties pro rata, based on the respective 
proportionate share of HRTAC-Controlled Moneys and state and federal 
funds in the Project Budget for such work. 

22. Include in any agreement with a contractor an assessment of liquidated 
damages in an amount equal to or greater than the amount specified 
under the Master Agreement (unless HRTAC expressly agrees in writing to 
a reduced amount) if either substantial completion or final acceptance is 
not achieved by the applicable deadline. Unless otherwise agreed by the 
parties acting reasonably, any liquidated damages (as well as other 
damages paid by a contractor, insurance proceeds, or recoveries from 
third parties) received by VDOT in respect of the Project shall be 
administered in accordance with the terms of the Master Agreement. 

23. Terminate any agreement with a contractor upon the written request of 
HRTAC if (a) VDOT has failed to exercise the right to terminate such 
agreement for cause, but only (i) if such failure is reasonably expected to 
have a material adverse effect on HRTAC and (ii) following consultation 
between HRTAC and VDOT regarding the reasons, if any, for VDOT’s 
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failure to exercise such right; or (b) HRTAC determines in good faith that 
HRTAC has suffered a material adverse change in its ability to satisfy its 
obligations under this Agreement and it is in HRTAC’s best interests for 
VDOT to terminate the contractor’s agreement for convenience. 

B. HRTAC's Obligations 

HRTAC shall: 

1. Subject to the limitations as to amounts set forth in Appendix B (and 
subject to Section F of this Agreement), provide to VDOT the funding 
authorized by HRTAC for the Project, on a reimbursement basis as set 
forth in this Agreement and as specified in Appendix B to this Agreement 
or the most updated amendment thereto, as approved by HRTAC. 

2. Assign a person to serve as a Program Coordinator for the Project, who 
will be responsible for review of the Project on behalf of HRTAC for 
purposes of ensuring it is being completed in compliance with this 
Agreement and all HRTAC requirements.  (In the absence of an assigned 
person, HRTAC’s Executive Director shall serve as the Program 
Coordinator.)  HRTAC’s Program Coordinator will be responsible for 
overseeing, managing, reviewing, and processing, in consultation with 
HRTAC's Executive Director and its Chief Financial Officer ("CFO"), all 
payment requisitions submitted by VDOT for the Project.  HRTAC's 
Program Coordinator will have no independent authority to direct changes 
or make additions, modifications, or revisions to the scope of the Project 
as set forth on Appendix A or to the Project Budget and Project Schedule 
as set forth on Appendix B. 

3. Route to HRTAC's assigned Program Coordinator all VDOT payment 
requisitions and the summaries of actual costs submitted to HRTAC for the 
Project.  After submission to HRTAC, HRTAC's Program Coordinator will 
conduct an initial review of all payment requisitions and supporting 
documentation for the Project in order to determine the submission's legal 
and documentary sufficiency.  HRTAC's Program Coordinator will then 
make a recommendation to the HRTAC's CFO and Executive Director 
whether to authorize payment, refuse payment, or seek additional 
information from VDOT.  If the payment requisition is sufficient as 
submitted, payment will be made within twenty (20) days from receipt.  If 
the payment requisition is, in HRTAC’s reasonable judgment, deemed 
insufficient, within twenty (20) days from receipt, HRTAC's Program 
Coordinator will notify VDOT in writing and set forth the reasons why the 
payment requisition was declined or why and what specific additional 
information is needed in order to authorize the payment request.  Payment 
will be withheld until all deficiencies identified by HRTAC have been 
corrected to HRTAC’s reasonable satisfaction.  Under no circumstances 
will HRTAC authorize payment for any work performed by or on behalf of 
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VDOT that is not in conformity with the requirements of the HRTAC Act or 
this Agreement. 

4. Route all of VDOT's accelerated or supplemental requests for funding 
from HRTAC under Sections A.5 and A.8, respectively, of this Agreement 
to HRTAC's Executive Director.  HRTAC's Executive Director will initially 
review those requests and all supporting documentation with HRTAC's 
CFO.  After such initial review, HRTAC's Executive Director will make a 
recommendation to HRTAC's Finance Committee for its independent 
consideration and review.  HRTAC's Finance Committee will thereafter 
make a recommendation on any such request to HRTAC for final 
determination by HRTAC. 

5. Conduct periodic compliance reviews scheduled in advance for the Project 
so as to determine whether the work being performed remains within the 
scope of this Agreement, the HRTAC Act and other applicable law.  Such 
compliance reviews may entail (i) review of VDOT's financial records for 
the Project, (ii) on-Project site inspections and (iii) review of a contractor’s 
books and records in relation to the Project to the extent VDOT has 
access thereto. 

6. Acknowledge that if, as a result of HRTAC's review of any payment 
requisition or of any HRTAC compliance review, HRTAC staff determines 
that VDOT is required under Section A.12 of this Agreement to reimburse 
funds to HRTAC, HRTAC staff will promptly advise HRTAC's Executive 
Director and will advise VDOT's designated representative in writing.  
VDOT will thereafter have thirty (30) days to respond in writing to HRTAC's 
initial findings.  HRTAC's staff will review VDOT's response and make a 
recommendation to HRTAC's Finance Committee.  HRTAC's Finance 
Committee will thereafter conduct its own review of all submissions and 
make a recommendation to HRTAC.  If HRTAC makes a final 
determination that VDOT is required under Section A.12 of this Agreement 
to reimburse funds to HRTAC, the parties should engage in dispute 
resolution as provided in Section D of this Agreement.  Pending final 
resolution of the matter, HRTAC will withhold further funding on the 
Project.  Nothing herein shall, however, be construed as denying, 
restricting or limiting the pursuit of either party’s legal rights or available 
legal remedies. 

7. Upon making final payment to VDOT for the Project, retain copies of all 
contracts, financial records, design, construction, and as-built project 
drawings and plans, if any, developed pursuant to or in association with 
the Project for the time periods required by the Virginia Public Records Act 
and as may be required by other applicable records retention laws and 
regulations. 
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8. Be the sole determinant of the amount and source of HRTAC funds to be 
provided and allocated to the Project and the amounts of any HRTAC 
funds to be provided in excess of the amounts specified in Appendix B. 

9. Have no obligation to pay or reimburse VDOT for any cost (including, 
without limitation, compensation paid or payable to any contractor) arising 
out of VDOT Fault. 

C. Term 

1. This Agreement shall (i) be effective upon adoption and execution by both 
parties and (ii) unless terminated earlier in accordance with its terms, 
expire ninety (90) days after the date on which VDOT makes final payment 
to Project contractor(s) and all contractor claims have been resolved or 
are barred. 

2. VDOT may terminate this Agreement, for cause, in the event of a material 
breach by HRTAC of this Agreement.  If so terminated, HRTAC shall pay 
for all Project costs incurred in accordance with the terms of this 
Agreement through the date of termination and all reasonable costs 
incurred by VDOT to terminate all Project-related contracts.  The Virginia 
General Assembly's failure to appropriate funds to HRTAC as described in 
Section F of this Agreement and/or repeal or amendment of the legislation 
establishing the HRTF or HRTAC’s powers shall not be considered 
material breaches of this Agreement by HRTAC if such failure to 
appropriate or such repeal or amendment eliminates funds in the HRTF to 
be used for the Project or renders HRTAC without legal authority to 
provide funding for the Project.  Before initiating any proceedings to 
terminate under this Section, VDOT shall give HRTAC sixty (60) days 
written notice of any claimed material breach of this Agreement and the 
reasons for termination; thereby allowing HRTAC an opportunity to 
investigate and cure any such alleged breach. 

3. HRTAC may terminate this Agreement, for cause, resulting from VDOT's 
material breach of this Agreement.  If so terminated, VDOT shall refund to 
HRTAC all funds HRTAC provided to VDOT for the Project and, to the 
extent permitted by law, with interest earned at the rate earned by HRTAC.  
Before initiating any proceedings to terminate under this Section, HRTAC 
shall give VDOT sixty (60) days’ written notice of any claimed material 
breach of this Agreement and the reasons for termination; thereby 
allowing VDOT an opportunity to investigate and cure any such alleged 
breach.  Prior to termination, if VDOT has substantially completed the 
Project or a portion that is severable (meaning it is subject to independent 
use), VDOT may request that HRTAC excuse VDOT from refunding funds 
paid in respect of the substantially completed Project or portion, and 
HRTAC may, in its sole discretion, excuse VDOT from refunding all or a 
portion of the funds HRTAC provided to VDOT for the substantially 
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completed Project or portion thereof.  No such request to be excused from 
refunding will be allowed (a) where VDOT has either misused or 
misapplied HRTAC funds in contravention of this Agreement or applicable 
law, or (b) without the prior written consent of any lender to HRTAC, if the 
terms of HRTAC’s loan agreement with such lender require such consent. 

4. Upon (a) expiration or earlier termination of this Agreement and (b) 
payment of all eligible expenses as set forth in Section C.3 above, VDOT 
will release or return to HRTAC all unexpended HRTAC funds and, to the 
extent permitted by law, with interest earned at the rate earned by HRTAC, 
no later than sixty (60) days after the date of such expiration or earlier 
termination. 

D. Dispute 

In the event of a dispute under this Agreement, the parties agree to meet and 
confer promptly in order to ascertain if the dispute can be resolved informally 
without the need of a third party or judicial intervention.  HRTAC's Executive 
Director and the Commissioner shall be authorized to conduct negotiations on 
behalf of their respective entities.  If a resolution of the dispute is reached via a 
meet and confer dispute resolution method, it shall be presented to HRTAC and 
to the Commissioner for formal confirmation and approval.  If no satisfactory 
resolution can be reached via the meet and confer method, either party is free to 
pursue whatever remedies it may have at law or in equity, including all judicial 
remedies.  The foregoing dispute resolution method shall not bar either party’s 
right to seek equitable relief on an emergency basis. Neither party will seek or 
accept an award of attorneys’ fees or costs incurred in connection with resolution 
of a dispute. 

E. HRTAC's Interest in Project Assets 

VDOT agrees to use the real property and appurtenances and fixtures thereto, 
capital assets, equipment and all other transportation facilities that are part of the 
Project and funded by HRTAC under this Agreement ("Assets") for the 
designated transportation purposes of the Project, in accordance with applicable 
law throughout the useful life of each such Asset, and in accordance with, and 
subject to, the terms of the Master Agreement (including, without limitation, the 
license granted to HRTAC pursuant to Section 3.08(b) thereof).  lf VDOT intends 
to sell, convey, or dispose any Asset funded with HRTAC funds or intends to use 
any Asset for a purpose inconsistent with this Agreement or the Master 
Agreement, VDOT shall notify HRTAC's Executive Director in writing of any such 
intent before further action is taken by VDOT in furtherance thereof.  Upon 
receiving notification from VDOT, HRTAC's Executive Director shall notify 
HRTAC of VDOT's intended action(s).  The parties shall, thereafter, meet and 
confer to discuss what measures need to be taken regarding VDOT's proposed 
sale, conveyance, disposition, or use of any such Asset(s) so as to ensure 
compliance with all applicable requirements and terms of the HRTAC Act and the 
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Master Agreement (without limiting the foregoing, VDOT acknowledges that (i) 
under the HRTAC Act and applicable law, HRTAC is vested with the right to 
impose and collect tolls on facilities constructed by the Commission and holds a 
license to, among other things, use the tolling infrastructure and system), and (ii) 
under the HREL Tolling Legislation, HRTAC is vested with the right to impose 
and collect tolls on the portion of the HREL Project facility that has been 
designated by the CTB for use as high-occupancy toll lanes).  All 
recommendations and/or proposed remedial actions developed by the parties' 
designated representatives during the meet and confer process shall be formally 
presented to HRTAC and the Commissioner for their respective approval. 

F. Appropriations Requirements 

1. Nothing herein shall require or obligate HRTAC to commit or obligate 
funds to the Project beyond those funds that have been duly authorized 
and appropriated by its governing body for the Project. 

2. The parties acknowledge that all funding provided by HRTAC pursuant to 
the HRTAC Act is subject to appropriation by the Virginia General 
Assembly.  The parties further acknowledge that: (i) the moneys allocated 
to the HRTF pursuant to applicable provisions of the Code of Virginia and 
any other moneys that the General Assembly appropriates for deposit into 
the HRTF are subject to appropriation by the General Assembly and (ii) 
HRTAC's obligations under this Agreement are subject to such moneys 
being appropriated to the HRTF by the General Assembly. 

3. The parties agree that VDOT's obligations under this Agreement are 
subject to funds being appropriated by the General Assembly and 
allocated by the Commonwealth Transportation Board and otherwise 
legally available to VDOT for HRTAC projects. 

4. Should VDOT be required to provide additional funds in order to proceed 
or complete the funding necessary for the Project, VDOT shall certify to 
HRTAC that such additional funds have been allocated and authorized by 
the CTB and/or appropriated by the Virginia General Assembly as may be 
applicable or have been obtained through another independent, lawful 
source. 

G. Representations and Warranties  

1. VDOT hereby represents and warrants to HRTAC as of the date of this 
Agreement as follows:  

(a) VDOT is an agency of the Commonwealth of Virginia, and it has full 
power, right, and authority to execute, deliver, and perform its 
obligations under, in accordance with, and subject to the terms and 
conditions of this Agreement; 
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(b) VDOT has taken or caused to be taken all requisite action to 
authorize the execution and delivery of, and the performance of its 
obligations under, this Agreement, and each person executing this 
Agreement on behalf of VDOT has been duly authorized to execute 
and deliver it on behalf of VDOT; 

(c) the execution and delivery by VDOT of this Agreement, and the 
performance of its obligations hereunder, will not conflict with, and 
will not result, at the time of execution, in a default under or 
violation of, (i) any other agreements or instruments to which it is a 
party or by which it is bound or (ii) to its knowledge, any law, where 
such violation will have a material adverse effect on the ability of 
VDOT to perform its obligations under this Agreement; 

(d) this Agreement has been duly authorized, executed, and delivered 
by VDOT and constitutes a valid and legally binding obligation of 
VDOT, enforceable against it in accordance with the terms hereof, 
subject to (i) bankruptcy, insolvency, reorganization, moratorium 
and other laws affecting the rights of creditors generally, (ii) 
principles of equity, whether considered at law or in equity, and (iii) 
sovereign immunity under the law of the Commonwealth of Virginia; 
provided, however, that, for the avoidance of doubt, sovereign 
immunity shall not bar an action to enforce a claim based on a 
breach of this Agreement presented in accordance with the law of 
the Commonwealth of Virginia; and 

(e) there is no action, suit, proceeding, investigation, or litigation 
pending and served on VDOT which challenges VDOT’s authority 
to execute, deliver or perform, or the validity or enforceability of, 
this Agreement, or which challenges the authority of the VDOT 
official executing this Agreement, and VDOT has disclosed to 
HRTAC any pending and unserved or threatened action, suit, 
proceeding, investigation, or litigation with respect to such matters 
of which VDOT is aware. 

2. HRTAC hereby represents and warrants to VDOT as of the date of this 
Agreement as follows: 

(a) HRTAC is a body politic and a political subdivision of the 
Commonwealth of Virginia, and it has full power, right, and authority 
to execute, deliver, and perform its obligations under, in accordance 
with, and subject to the terms and conditions of this Agreement; 

(b) HRTAC has taken or caused to be taken all requisite action to 
authorize the execution and delivery of, and the performance of its 
obligations under, this Agreement, and each person executing this 
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Agreement on behalf of HRTAC has been duly authorized to 
execute and deliver it on behalf of HRTAC; 

(c) the execution and delivery by HRTAC of this Agreement, and the 
performance of its obligations hereunder, will not conflict with, and 
will not result, at the time of execution, in a default under or 
violation of, (i) any other agreements or instruments to which it is a 
party or by which it is bound or (ii) to its knowledge, any law, where 
such violation will have a material adverse effect on the ability of 
HRTAC to perform its obligations under this Agreement; 

(d) this Agreement has been duly authorized, executed, and delivered 
by HRTAC and constitutes a valid and legally binding obligation of 
HRTAC, enforceable against it in accordance with the terms hereof, 
subject to (i) bankruptcy, insolvency, reorganization, moratorium 
and other laws affecting the rights of creditors generally, (ii) 
principles of equity, whether considered at law or in equity, and (iii) 
sovereign immunity under the law of the Commonwealth of Virginia; 
provided, however, that, for the avoidance of doubt, sovereign 
immunity shall not bar an action to enforce a claim based on a 
breach of this Agreement presented in accordance with the law of 
the Commonwealth of Virginia; and 

(e) there is no action, suit, proceeding, investigation, or litigation 
pending and served on HRTAC which challenges HRTAC’s 
authority to execute, deliver or perform, or the validity or 
enforceability of, this Agreement, or which challenges the authority 
of the HRTAC official executing this Agreement, and HRTAC has 
disclosed to VDOT any pending and unserved or threatened action, 
suit, proceeding, investigation, or litigation with respect to such 
matters of which HRTAC is aware. 

H. Tax Covenants for Bond-Funded Projects  

VDOT shall comply in all material respects with the Tax Covenants for Bond-
Funded Projects set forth in Appendix F (Tax Covenants for Bond-Funded 
Projects). 

I. Notices 

All notices under this Agreement to either party shall be in writing and forwarded 
to the other party by U.S. mail, care of the following authorized representatives: 

1)  to: HRTAC, to the attention of its Executive Director and Chairman; 
723 Woodlake Drive 
Chesapeake, VA 23320 
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2)  to: VDOT, to the attention of: 
Commissioner, Virginia Department of Transportation 
1401 East Broad Street 
Richmond, VA 23219 

J. Assignment 

This Agreement shall not be assigned by either party unless express written 
consent is given by the other party. 

K. Modification or Amendment 

(a) This Agreement may not be modified or amended, except pursuant a written 
agreement that is duly authorized, executed and delivered by both parties.  

(b) If HRTAC is able to obtain a source of funding for the Project that would 
reduce or replace the amount of HRTAC-Controlled Moneys expended on the 
Project, VDOT and HRTAC will work in good faith to amend this Agreement so it 
takes into account that other funding. 

(c) VDOT and HRTAC will work in good faith to adopt such amendments to this 
Agreement as VDOT and HRTAC may mutually agree are necessary and 
desirable in connection with any bond financing. 

L. No Personal Liability or Creation of Third Party Rights 

This Agreement shall not be construed as creating any personal liability on the 
part of any officer, member, employee, or agent of the parties; nor shall it be 
construed as giving any rights or benefits to anyone other than the parties hereto. 

M. No Agency 

VDOT represents that it is not acting as a partner or agent of HRTAC; and 
nothing in this Agreement shall be construed as making any party a partner or 
agent with any other party. 

N. Sovereign Immunity 

This Agreement shall not be construed as a waiver of either party's sovereign 
immunity rights. 

O. Incorporation of Recitals and Appendices 

The recitals and Appendices to this Agreement are hereby incorporated into this 
Agreement and are expressly made a part hereof.  The parties to this Agreement 
acknowledge and agree that the recitals are true and correct.  
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P. Mutual Preparation and Fair Meaning 

The parties acknowledge that this Agreement has been prepared on behalf of all 
parties thereto and shall be construed in accordance with its fair meaning and not 
strictly construed for or against either party. 

Q. Governing Law 

This Agreement is governed by the laws of the Commonwealth of Virginia. 

Q. Survival 

The following provisions shall survive the expiration or earlier termination of this 
Agreement:  Sections A.4, A.9, A.12, A.15, A.17, A.19, A.22, B.5 and B.7, and 
Sections C through Q. 

[Signature page follows] 
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IN WITNESS WHEREOF, each party hereto has caused this Agreement to be executed 
as of the day, month, and year first herein written by their duly authorized 
representatives. 

Hampton Roads Transportation Accountability Commission 

 

By:  

Name:  

Title:  

Date:  

 

Virginia Department of Transportation 

 

By:  

Name:  

Title:  

Date:  

 



HRTAC Draft 
Dated 4/23/21 
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APPENDIX A 

HAMPTON ROADS EXPRESS LANES NETWORK PROJECT ELEMENTS 
 

SEGMENT 3 (CAPITAL IMPROVEMENTS – TOLLING INFRASTRUCTURE) 
PROJECT 

 

Scope:  The Segment 3 (Capital Improvements – Tolling Infrastructure) to be performed 
under this Agreement includes providing the tolling infrastructure construction for 
Segment 3 of the Hampton Roads Express Lane Network.  The Segment 3 project, 
which is approximately 10 miles in length, is located along I-64 in the Cities of Hampton 
and of Norfolk from approximately 1,000 feet west of Settlers Landing Road to 
approximately 1,500 feet east of Little Creek Road.  No additional right of way is 
anticipated.  This project will have minimal utility relocations.  The proposed design 
includes tolling traffic management structures, equipment, generators and cabinets, 
power and communications services, advisory and confirmation DMS structures and 
sign panels with overhead support structures.  
 
The tasks to be completed include but are not limited to the following: 
 

Survey, subsurface utility designation, scoping plan development, risk analysis & 
matrix, tolling infrastructure and equipment, generators and cabinets, power and 
communications services, advisory and confirmation DMS structures and sign 
panels with overhead support structures, scoping level cost estimate & schedule 
refinements,  public information meetings, City of Norfolk bi-weekly meetings, 
HRBT/HREL coordination meetings, civic league information meetings, other 
information meetings as requested, NEPA Categorical Exclusion investigation 
and documentation, preliminary and final design and plan development, final 
quantity and cost estimate, LRTP inclusion coordination, TIP/STIP inclusion 
coordination and construction advertisement. 
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APPENDIX B 
 

HAMPTON ROADS EXPRESS LANES NETWORK ELEMENTS 

SEGMENT 3 (CAPITAL IMPROVEMENTS – TOLLING INFRASTRUCTURE) 
PROJECT 

PROJECT BUDGET AND PROJECT SCHEDULE 

 
Project Budget: SEGMENT 3 (CAPITAL IMPROVEMENTS – TOLLING 
INFRASTRUCTURE) PROJECT:  
 

Preliminary Engineering $1,361,556 
Right of Way (RW) $0 
Construction (CN) $17,427,918 
  Total Cost $18,789,474 

 
 
The estimated cost of Segment 3 Capital Improvements – Tolling Infrastructure, as 
shown in Appendix B, utilizes the anticipated synergies by aligning with a corridor-wide 
tolling solutions of other segments of the Hampton Roads Express Lanes Network 
(Segments 1, 4A, 4B, and 4C). The estimated cost shown above does not include 
Tolling System Integration cost for Segment 3, [which will be reflected in a separate 
Standard Project Agreement for the Tolling System Integration of the entire HREL 
Network].  
 
The work associated with this Standard Project Agreement for the Segment 3 (Capital 
Improvements – Tolling Infrastructure) project will complete the installation of Tolling 
Infrastructure to support tolling operations on Interstate 64 from Settlers Landing Road 
in Hampton to the Interstate 564 Interchange in Norfolk. 
 
These tasks include but are not limited to the following: 

 
Survey, subsurface utility designation, scoping plan development, risk analysis & 
matrix, tolling infrastructure and equipment, generators and cabinets, power and 
communications services, advisory and confirmation DMS structures and sign 
panels with overhead support structures, scoping level cost estimate & schedule 
refinements,  public information meetings, City of Norfolk bi-weekly meetings, 
HRBT/HREL coordination meetings, civic league information meetings, other 
information meetings as requested, NEPA Categorical Exclusion investigation 
and documentation, preliminary and final design and plan development, final 
quantity and cost estimate, LRTP inclusion coordination, TIP/STIP inclusion 
coordination and construction advertisement. 
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Project Schedule: SEGMENT 3 (CAPITAL IMPROVEMENTS – TOLLING 
INFRASTRUCTURE) PROJECT (all dates are estimates):  
 

• Preliminary Engineering (PE): 
o PE Start: May 2021 
o PE End: October 2022 

• Construction (CN): 
o CN Start: October 2022 
o CN End: March 2025* 

• Tolling System Integration (TSI): 
o TSI Start: September 2024* 
o TSI End: November 2025 

 
*Tolling System Integration cost is not included in this agreement.  Although Segment 3 
construction is anticipated to be completed by September 2024, an additional 6 months 
have been added to account for construction related close out and payment of invoices 
(i.e. March 2025).  The Tolling System Integration is anticipated to commence in 
September 2024, based on early construction completion date assumptions of the 
HRBT project, and expected to be completed by Toll Day 1. It should be noted that 
additional testing of the tolling system may be go beyond Toll Day 1 as Segment 3 
begins to operate.  
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APPENDIX C 
 

FORM OF PAYMENT REQUISITION 

HRTAC Project Title and Number: Hampton Roads Express Lanes Network Elements, Segment 3 
(Capital Improvements – Tolling Infrastructure) Project - UPC 118376 
 
Project Scope/Services Description: The work associated with this Standard Project Agreement for the 
Segment 3 (Capital Improvements – Tolling Infrastructure) project will complete the installation of 
Tolling Infrastructure to support tolling operations on Interstate 64 from Settlers Landing Road in 
Hampton to the Interstate 564 Interchange in Norfolk. 
 
Draw Request Number: __________________ 
 
Date: ____________, 20___ 
 
Hampton Roads Transportation Accountability Commission 
723 Woodlake Drive 
Chesapeake, VA 23320 

Attention __________________________, Program Coordinator: 
 
 This requisition is submitted in connection with the Standard Project Agreement for Funding and 
Administration for the project services noted above and dated ________________ ___, 20___ (the 
"Agreement") between the Hampton Roads Transportation Accountability Commission (“HRTAC”) and 
the Virginia Department of Transportation (“VDOT”). VDOT hereby requests $__________________ of 
HRTAC funds, to pay the costs of the project services described and set forth in Appendices A and B of 
the Agreement (“Project Services”) and in accordance with the Agreement.  Also included are copies of 
each invoice relating to the items for which this requisition is requested.   
 
 The undersigned certifies (i) the amounts included within this requisition will be applied solely and 
exclusively for the payment or the reimbursement of VDOT’s costs of the Project Services, (ii) VDOT is 
responsible for payment to vendors/contractors, (iii) VDOT is not in breach or default with respect to any 
of its obligations under the Agreement, including without limitation (but only if applicable) the tax 
covenants set forth in another Appendix to the Agreement, (iv) the representations and warranties made by 
VDOT in the Agreement are true and correct as of the date of this Requisition and (v) to the knowledge of 
VDOT, no condition exists under the Agreement that would allow HRTAC to withhold the requested 
advance. 
 

     VIRGINIA DEPARTMENT OF TRANSPORTATION 
      By: ____________________________________ 
      Name: ____________________________________ 
      Title: ____________________________________ 
 
      Recommended For Payment 
      By: ____________________________________ 
      Name: ____________________________________ 
      Title:   HRTAC Program Coordinator 



HRTAC Draft 
Dated 4/23/21 
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DETAILED PAYGO REQUEST 

Draw Request Number: _________________  Request Date:________________ 
HRTAC Project Number: UPC 118376   Project Title: HRELN Segment 3 

 
 
 
 

Cost Category 

 
 

HRTAC 
Approved 

Project Costs 

Total PayGo 
Requests 

Previously 
Received 

PayGo 
Requisition 
Amount this 

Period 

Remaining 
PAYGO 

Project Budget 
(Calculation) 

Project Starting Balance $ 1,361,556   $  - 

Design Work/ Engineering $1,361,556 $  - $  - $  - 

Engineering - - - $  - 
Environmental Work - - - $  - 
Right-of-Way Work - - - $  - 
Construction $17,427,918 - - $  - 

Contract Administration - - - $  - 
Testing Services - - - $  - 
Inspection Services - - - $  - 
Capital Asset Acquisitions - - - $  - 
Other (please explain) - - - $  - 

TOTALS $18,789,474 $  - $  - $  - 

 
LISTING OF ATTACHED INVOICES 

 
Vendor/Contractor Name Item Number Invoice Number Cost Category Amount 

 1   $ - 
 2   - 
 3   - 
 4   - 
 5   - 
 6   - 
 7   - 
 8   - 
 9   - 
 10   - 
 11   - 
 12   - 
Requisition Amount  $ - 

 

Instructions 
1. Column B-Please list approved PayGo Project Cost per category. 
2. Column C-Please list Total PayGo Amounts per Category Previously Reimbursed by HRTAC 
3. Column D- Please list invoice amounts summarized by Category from the Listing of Attached Invoices 
4. Column E - Is a calculation of the Remaining PAYGO Budget per Category 
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Instructions-Listing of Attached Invoices: (please list each invoice separately) 
1. Column A- Please list the name as it appears on the Invoice 
2. Column B- Please manually number the invoices attached with the corresponding Item number in this schedule. 
3. Column C- Please list the invoice number as it appears on the Invoice 
4. Column D- Please list the appropriate Cost Category based on the Project Category breakout above 
5. Column E- Please enter the dollar amount listed on the invoice. 
6. The calculated Requisition Amount should equal the total in Column D in the Schedule above.  
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APPENDIX D 

REPORTS TO BE PROVIDED BY VDOT 

 
1) Monthly Project Expenditure Report which lists, by category of 
expense (e.g., engineering, ROW, utility relocations, construction), (a) 
information regarding expenditures to date against the budget, both 
monthly and for the life of the project, and a statement of the percent 
completed; and (b) such other information as VDOT customarily 
provides with monthly expenditure reports. 
 
 
 
 
2) Monthly Project Report which provides (a) an overview of progress on 
major project tasks; (b) information regarding the budget (such as, the 
baseline planned forecast, any approved changes thereto, the monthly 
expenditures, the cumulative expenditures, and the cumulative forecasted 
expenditures); (c) future key tasks; and (d) significant issues. 
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APPENDIX E 

 
OFFICIAL AUTHORIZING DOCUMENTS 
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APPENDIX F 

TAX COVENANTS FOR BOND-FUNDED PROJECTS 

1. (A) VDOT (the Department) shall not permit the “Proceeds” of any 
“Commission Bonds” or any “Financed Property” to be used in any manner that would 
result in either: (1) 5% or more of such proceeds being considered as having been used 
in any trade or business carried on by any person other than a governmental unit as 
provided in Section 141(b) of the “Code;” (2) 5% or more of such Proceeds being used 
with respect to any “output facility” (other than a facility for the furnishing of water) within 
the meaning of Section 141(b)(4) of the Code; (3) 5% or more of such Proceeds being 
considered as having been used directly or indirectly to make or finance loans to any 
person other than a governmental unit, as provided in Section 141(c) of the Code; or (4) 
more than an aggregate of $15,000,000 of Proceeds of any single Commission Bond 
issue being considered as having been used in any trade or business, any output facility 
or to make or finance loans as described in (1), (2) or (3) above; provided, however, 
that if HRTAC (the Commission) and the Department receive an opinion of nationally 
recognized bond counsel concluding that such use or action will not affect the exclusion 
of interest on the Commission Bonds from gross income of the holders thereof for federal 
tax purposes under existing law, the Department need not comply with such restrictions. 

(B) Notwithstanding the foregoing, the Department and the Commission 
agree that the provisions herein shall not apply to Proceeds of Commission Bonds derived 
from “qualified bonds” (as defined in Section 141(e) of the Code (or any successor 
provisions thereto or regulations thereunder)) the Commission may from time to time 
issue.  In the event any such “qualified bonds” are issued by the Commission, the 
Department agrees that it will not permit Proceeds of Commission Bond derived from 
such “qualified bonds” to be used in a manner that fails to comply with the provisions of 
Section 141(e) and 142(a) of the Code (or any successor provisions thereto or regulations 
thereunder).  The provisions of this subparagraph (B) shall not negate any provision in 
the Agreement or other agreement between the Commission and the Department that 
requires mutual consent of the parties or Commission approval of a concession 
arrangement in respect of the Project.  

2. the Department agrees not to requisition or spend the proceeds of any the 
Commission Bond for any cost of the Project not constituting a “Capital Expenditure.” 

3. Except as may be described in writing to the Commission, the Department 
neither has on the date of this Agreement nor expects to have after this date any funds 
that are restricted, segregated, legally required or otherwise intended to be used, directly 
or indirectly, for the purposes for which the Department is receiving or may receive 
Proceeds of Commission Bonds.  

4. The Department acknowledges that it may have to provide detailed 
information about the investment of the amount of any requisition unless (i) payments are 
remitted directly by the Commission to the contractors/vendors, or (ii) the Department 
remits payment to the contractors/vendors within five banking days after the date on 
which the Commission advances the amount of the requisition.  The Commission may 
request the detailed information in order to compute the rebate liability to the U.S. 
Treasury on the Commission’s bonds or other debt financing pursuant to Section 148 of 
the Code.  In addition, the Department shall provide the Commission with any further 
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information reasonably requested by the Commission from time to time concerning the 
matters described in this Appendix F. 

5. The following terms have the meanings assigned to them below whenever 
they are used in this Appendix F. 

“Capital Expenditure” means any cost of a type that is properly chargeable to 
capital account (or would be so chargeable with (or but for) a proper election or the 
application of the definition of “placed in service” under Treas. Reg. § 1.150-2(c)) under 
general federal income tax principles, determined at the time the expenditure is paid. 

“Code” means the Internal Revenue Code of 1986, as amended. 

“Financed Property” means any property financed in whole or in part by any 
allocation of Commission Bond Proceeds. 

“Commission Bond” means any Commission bond or other debt instrument that is 
a “tax-exempt bond” or a “tax-advantaged bond” (as defined in Treasury Regulations 
Section 1.150-1(a). 

“Proceeds” means the sale proceeds of any Commission Bond, together with the 
investment earnings on such proceeds, to the extent allocated to the Project. 
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Agenda Item 6H  
Action Item  

 
To:  Newly Elected Chair and the other members of HRTAC 
 
From: Kevin B. Page, Executive Director 
 
Date:  June 17, 2021 
 
Re:  2019A TIFIA Loan Refinancing Authorization – Resolution 2021-07 
 
 
Recommendation: 
 
The Finance Committee recommends that the Commission approve Resolution 2021-07 for the 
proposed 2019A TIFIA Loan Refinancing Authorization. 
 
Background: 
 
The Commission has previously reviewed and approved a debt management plan for the 
financing and refinancing of the costs of Commission-approved new construction projects for 
congestion relief in the localities comprising Planning District 23.  In February, 2018, the 
Commission issued $500 million of Senior Lien Revenue Bonds, Series 2018A under its HRTF 
Master Indenture, to provide funding in part for the initial six debt-funded projects.  The 
Commission continued the funding of these projects in December, 2019 with the issuance under 
the Master Indenture of its $500,789,463 TIFIA Series 2019A Bond (the “2019 TIFIA Loan”); 
$414,345,000 Intermediate Lien Bond Anticipation Notes, Series 2019A. 
 
During current negotiations and in response to the Commission’s Letter of Interest for financing 
the HRBT Expansion Project through the Transportation and Infrastructure Finance and 
Innovation Act of 1978, the Build America Bureau Staff informed HRTAC that HRTAC  has the 
option to refinance or reset the interest rate on the 2019 TIFIA loan to a more current interest rate 
determined in connection with the refinancing/resetting transaction.   The existing loan rate of the 
2019 TIFIA Loan is 2.25 percent.  TIFIA has provided a draft loan agreement to HRTAC, which 
would be used if HRTACdetermines that it would be cost advantageous to the Commission to 
exercises its option.  In Resolution 2021-07, the Commission would authorize the Commission’s 
Executive Director, counsel and financial advisor to move forward with such refinancing or 
interest rate reset, and finalize the documents and agreements required for the same, all subject to 
parameters in the Resolution.  The Resolution also provides the Chair the authority to execute the 
necessary documents and agreements provided the refinancing option is exercised. At its June 10 
meeting, the Finance Committee endorsed Resolution 2021-07 for the proposed 2019A TIFIA 
Loan Refinancing Authorization and authorized the Finance Committee Chair to communicate 
the Finance Committee’s endorsement to the Commission at its June 17, 2021 Annual 
Organizational meeting.  
  



 
 

  HRTAC Annual Organizational Meeting│ June 17, 2021 │ Agenda Action Item 6H 

 
Fiscal Impact: 
 
There would be fiscal savings in relation to this Action Item.  A portion of the contemplated 
Commission’s revenues would not be necessary due to the debt service savings of a lower loan 
interest rate.   Several examples of savings over time are provided in the table below: 
 

2019 Loan Rate Reduced by: Total Gross Savings Over Time 
5 basis points $6.2 million 
10 basis points $12.5 million 
15 basis points $18.7 million 

 
 Suggested Motion: 
 
Motion: The Commission approves Resolution 2021-07. 
 



HRTAC RESOLUTION 2021-07 
 

RESOLUTION AUTHORIZING THE AMENDMENT OR REFUNDING  
OF THE UP TO $500,789,463  

OF HAMPTON ROADS TRANSPORTATION FUND  
SUBORDINATE LIEN REVENUE BONDS (TIFIA SERIES 2019)  

 
 

WHEREAS, the Hampton Roads Transportation Accountability Commission (the 
“Commission”) is a political subdivision of the Commonwealth of Virginia (the 
“Commonwealth”) having the powers set forth in Chapter 26, Title 33.2, of the Code of Virginia 
of 1950, as amended (the “HRTAC Act”); 

WHEREAS, on December 10, 2019, the Commission issued its $500,789,463 Subordinate 
Lien Revenue Bond, TIFIA Series 2019 (the “TIFIA Series 2019 Bond”), pursuant to the terms of 
the HRTAC Act, a Master Indenture of Trust (as amended and supplemented from time to time, 
the “Master Indenture”) between the Commission and Wilmington Trust, National Association 
(the “Trustee”) and dated as of February 1, 2018, and a Second Supplemental Series Indenture (the 
“Second Supplemental Indenture”), between the Commission and the Trustee and dated as of 
December 1, 2019; 

WHEREAS, obligations issued under the Master Indenture are payable from and secured 
by the revenues and funds in the Hampton Roads Transportation Fund (as defined in the HRTAC 
Act) (the “HRTF Bonds”) and the proceeds of such HRTF Bonds are to be used to finance and 
refinance the costs of new construction projects on new or existing highways, bridges, and tunnels 
in the localities comprising Planning District 23; 

WHEREAS, the TIFIA Series 2019 Bond evidences a loan from the United States 
Department of Transportation (the “TIFIA Lender”) to the Commission for the purpose of 
providing funds with which to pay and reimburse expenditures for certain eligible project costs 
paid or incurred by the Commission in connection with the Interstate 64 Peninsula Widening 
(Segments I, II and III), I-64 / I-264 Interchange Improvements (Phase I and II), and I-64 Southside 
Widening & High Rise Bridge (Phase I) projects (together, the “Financed Projects”), and in 
connection with which the Commission entered into that certain TIFIA Loan Agreement dated as 
of December 10, 2019 (including any amendment to or amendment and restatement of such TIFIA 
Loan Agreement, the “2019 TIFIA Loan Agreement"), between the TIFIA Lender and the 
Commission; 

WHEREAS, market conditions may make it fiscally advantageous for the Commission to 
amend or refinance the TIFIA Series 2019 Bond, provided that the Commission can realize debt 
service savings thereby;  

 
WHEREAS, the Commission desires to authorize any such refunding or amendment 

transaction (either, the “Refunding Transaction”) subject to the limitations and parameters set forth 
in this Resolution; and 
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WHEREAS, the Commission is meeting to discuss and transact the business of the 
Commission, and the Commission deems it necessary to meet by electronic communications 
without physical assembly of members of the Commission in accordance with the budget bill of 
the Commonwealth of Virginia (the “Commonwealth”) for the biennium ending June 30, 2022, as 
adopted by the Virginia General Assembly, because the Governor of the Commonwealth has 
issued Executive Order Fifty-One (2020) declaring a state of emergency, which declaration 
continues in force and effect, and the nature of such emergency makes it impracticable or unsafe 
for the Directors of the Commission to assemble in a single location. 

NOW, THEREFORE, BE IT RESOLVED BY THE HAMPTON ROADS 
TRANSPORTATION ACCOUNTABILITY COMMISSION: 

1. The Commission authorizes and approves the Refunding Transaction, subject to the 
terms and conditions of this Resolution. 

2. The Commission authorizes and directs the Executive Director or the Chair of the 
Commission, either of whom may act, to develop, negotiate and finalize, with the advice of the 
Financial Advisor, Bond Counsel and the Commission’s general counsel, the structure, terms and 
conditions of any refunding of the TIFIA Series 2019 Bond or modification of its terms to achieve 
debt service savings, including, without limitation, the issuance of HRTF Bonds to effect the 
refunding of the TIFIA Series 2019 Bond and the associated TIFIA loan (the “Refunding Bonds”) 
under the Master Indenture, their series designations, dated dates, principal amounts, interest rates, 
maturity dates, redemption and prepayment provisions (if any), sales prices, and principal amounts, 
provided that: 

(a) the Refunding Bonds shall be issued to evidence the refinancing of the 2019 TIFIA 
Loan Agreement in accordance with the form and requirements of the Master 
Indenture and as subordinate lien obligations thereunder; 

(b) the original principal amount of the Refunding Bond shall not exceed the amount 
of the TIFIA Series 2019 Bond, plus amounts for the payment of financing costs 
and costs of issuance to the extent allowed by the TIFIA Lender;  

 
(c) the interest rate on the Refunding Bonds shall be at least 5 basis points below the 

stated interest rate on the TIFIA Series 2019 Bond; and  
 
(d) the Refunding Bonds shall have a final maturity date not later than the final maturity 

date of the TIFIA Series 2019 Bond;  

In lieu of the issuance of any Refunding Bond to effect the Refunding Transaction, the Commission 
may enter into an amendment or modification of the TIFIA Series 2019 Bond, the 2019 TIFIA 
Loan Agreement and the Second Supplemental Indenture, subject to the same conditions set forth 
above.   

 2. To effect the Refunding Transaction, the Commission is authorized to enter into 
any of the following, subject to the conditions and limitations of the foregoing paragraph:  a 
supplemental indenture under the Master Indenture to provide for the issuance of any Refunding 
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Bond, or an amendment, allonge or modification to the TIFIA Series 2019 Bond and the related 
Second Supplemental Indenture and any related supplemental indenture with respect to the 
Refunding Transaction, a revised TIFIA Loan Agreement with substantially similar provisions as 
the 2019 TIFIA Loan Agreement, or an amendment or modification to the 2019 TIFIA Loan 
Agreement (any of the foregoing are, collectively with such documents as are customarily required 
by the TIFIA Lender and such related documents as are referenced in Paragraph 5 below, the 
“Refunding Documents”).  
 

3. The Chair or Vice Chair of the Commission, either of whom may act (the “HRTAC 
Representative”), is authorized to execute and deliver any Refunding Documents on the 
Commission’s behalf, with such changes, insertions or omissions (not inconsistent with the 
parameters in Section 2 above) as may be finalized by the Executive Director in accordance with the 
terms of this Resolution with the advice of the Financial Advisor, Bond Counsel and the 
Commission’s general counsel.  Such authorization and approval shall be evidenced conclusively by 
the execution and delivery of the finalized Refunding Documents by the HRTAC Representative.  
Each HRTAC Representative and the Executive Director are appointed as the “Borrower’s 
Authorized Representative” under the applicable or modified TIFIA Loan Agreement.   

 4. Each HRTAC Representative and the Executive Director are authorized and 
directed to take all necessary or proper steps to have final Refunding Bonds and Refunding 
Documents prepared in accordance with the terms of the Master Indenture and this Resolution and 
to execute the Refunding Bond by manual or facsimile signature, (ii) the Executive Director is 
authorized to countersign the Refunding Bond, and (iii) any such official is authorized to deliver 
the Refunding Bond and Refunding Documents to the TIFIA Lender in connection with the 
consummation of the Refunding Transaction. 
 

5. Each HRTAC Representative and the Executive Director, either of whom may act, 
is authorized to execute and deliver on the Commission’s behalf such other instruments, 
documents or certificates, and to do and perform such further things and acts, as he or she shall 
deem necessary or appropriate to carry out in accordance with the terms of this Resolution the 
transactions authorized by this Resolution or contemplated by the Master Indenture or any 
supplement thereto.  Any of the foregoing previously done or performed by any officer or 
authorized representative of the Commission is in all respects approved, ratified and confirmed. 

 
6. The Commission confirms the findings and determinations contained in the recitals 

to this Resolution setting forth the reason for the need to meet by electronic means without 
requiring members of the Commission to physically assemble at one location during the current 
declared state of emergency by the Governor of the Commonwealth arising from COVID-19. 

 
7. This Resolution shall take effect immediately and shall expire upon the earlier of 

the consummation of any Refunding Transaction, or July 1, 2023. 
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The undersigned hereby certify that this is a true and correct copy of a resolution duly 

adopted at a meeting of the Hampton Roads Transportation Accountability Commission held on 

_______________, 2021. 

 
 

  
Chair, Hampton Roads Transportation 
Accountability Commission 

 
  
Vice-Chair, Hampton Roads Transportation 
Accountability Commission 

 

 



Skadden 6/4/21 
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AMENDED AND RESTATED TIFIA LOAN AGREEMENT 

THIS AMENDED AND RESTATED TIFIA LOAN AGREEMENT (this 
“Agreement”), dated as of the Effective Date, is by and between the HAMPTON ROADS 
TRANSPORTATION ACCOUNTABILITY COMMISSION, a body politic and a political 
subdivision created under the laws of the Commonwealth of Virginia (the “State”), with an 
address of The Regional Building, 723 Woodlake Drive, Chesapeake, Virginia 23320 (the 
“Borrower”), and the UNITED STATES DEPARTMENT OF TRANSPORTATION, an 
agency of the United States of America, acting by and through the Executive Director of the Build 
America Bureau (the “Executive Director”), with an address of 1200 New Jersey Avenue, S.E., 
Washington, D.C. 20590 (the “TIFIA Lender”). 

RECITALS: 

WHEREAS, the Congress of the United States of America (the “Congress”) has found that 
a well-developed system of transportation infrastructure is critical to the economic well-being, 
health and welfare of the people of the United States of America and, in furtherance thereof, has 
enacted the Transportation Infrastructure Finance and Innovation Act of 1998 (“TIFIA”), as 
codified at 23 U.S.C. §§ 601-609 (as amended from time to time, the “Act”); and 

WHEREAS, Section 603 of the Act authorizes the TIFIA Lender to enter into agreements 
with one or more obligors to make secured loans; and 

WHEREAS, the Borrower requested that the TIFIA Lender make the TIFIA Loan (as 
defined herein) in a principal amount not to exceed $500,789,463 (excluding interest that is 
capitalized in accordance with the terms hereof) (such amount, the “Maximum TIFIA Loan 
Amount”) to be used to pay a portion of the Eligible Project Costs (as defined herein) related to 
the Project (as defined herein) pursuant to the application for TIFIA credit assistance dated August 
12, 2019 (the “Application”); and 

WHEREAS, on November 5, 2019, the Secretary (as defined herein) approved TIFIA 
credit assistance for the Project in the form of the TIFIA Loan; and 

WHEREAS, the Borrower and the TIFIA Lender previously entered into that certain TIFIA 
Loan Agreement, dated as of December 10, 2019, by and between the Borrower and the TIFIA 
Lender (the “2019 TIFIA Loan Agreement”); and 

WHEREAS, the TIFIA Lender extended credit upon the terms and conditions thereof; and 

WHEREAS, the Borrower has financed a portion of the Eligible Project Costs related to 
the Project through the issuance of the Series 2018A Bonds (as defined herein) under the Indenture 
and the Series 2018A Supplemental Indenture (each as defined herein); and 

WHEREAS, on December 15, 2019, the Borrower and the Trustee entered into the Project 
BANs Supplemental Indenture (as defined herein) pursuant to which the Borrower authorized the 
issuance of the Project BANs (as defined herein), the proceeds of which shall be used to provide 
interim financing for a portion of the Eligible Project Costs related to the Project; and 
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WHEREAS, pursuant to the Indenture and each Supplemental Indenture (as defined 
herein), the Borrower has pledged and granted to the Trustee (as defined herein) the hereinafter 
defined Trust Estate, which secures the repayment of Bonds issued by the Borrower, including the 
TIFIA Bond (as defined herein), based on their respective lien priority; and 

WHEREAS, the Borrower has not drawn any funds under the 2019 TIFIA Loan 
Agreement; and 

WHEREAS, the Borrower and the TIFIA Lender desire to (i) amend and restate the 2019 
TIFIA Loan Agreement in its entirety with this Agreement and (ii) enter into this Agreement; and 

WHEREAS, the Borrower agrees to repay any amount due pursuant to this Agreement and 
the TIFIA Bond in accordance with the terms and provisions hereof and thereof; and 

WHEREAS, the TIFIA Lender has entered into this Agreement in reliance upon, among 
other things, the HRTAC Act (as defined herein), the dedication and availability of the HRTF 
Revenues, and the Base Case Projections (as defined herein) delivered by the Borrower. 

NOW, THEREFORE, the premises being as stated above, and for good and valuable 
consideration, the receipt and sufficiency of which are acknowledged to be adequate, and intending 
to be legally bound hereby, it is hereby mutually agreed by and between the Borrower and the 
TIFIA Lender as follows: 

Section 1. Definitions. 

Unless the context otherwise requires, capitalized terms used in this Agreement shall have 
the meanings set forth below in this Section 1 (Definitions) or as otherwise defined in this 
Agreement.  Any term used in this Agreement that is defined by reference to any other agreement 
shall continue to have the meaning specified in such agreement, whether or not such agreement 
remains in effect. 

“2019 TIFIA Loan Agreement” has the meaning provided in the recitals hereto. 

“Acceptable Credit Rating” means, with respect to any Person, the rating of its unsecured, 
senior long-term indebtedness (or, if such Person has no such rating, then its issuer rating or 
corporate credit rating) is no lower than (a) at the time such Person executes, delivers or issues a 
Qualified Hedge, a Credit Facility, or a repurchase obligation to fund any Reserve Account, “A+”, 
“A1” or the equivalent rating from at least one (1) Rating Agency that provides a rating on such 
Person’s unsecured, senior long-term indebtedness or that provides an issuer rating or corporate 
credit rating for such Person, as applicable; and (b) at any time thereafter, ‘A’, ‘A2’ or the 
equivalent rating from at least one (1) Rating Agency that provides a rating on such Person’s 
unsecured, senior long-term indebtedness or that provides an issuer rating or corporate credit rating 
for such Person, as applicable. 

“Acceptable Letter of Credit” means a letter of credit, in form and substance satisfactory 
to the TIFIA Lender, issued by a Qualified Issuer, that is non-recourse to the Pledged Revenues. 
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“Accreted Value” means, with respect to any Capital Appreciation Bonds, as of any 
Valuation Date or for any period, the amount set forth for such date or period as determined in 
accordance with the Supplemental Indenture authorizing such Capital Appreciation Bonds. 

“Act” means the Act as defined in the recitals hereto, as amended from time to time. 

“Additional Obligations” means any borrowings or indebtedness issued or incurred under 
the Indenture after the Effective Date and shall also satisfy the following requirements, as 
applicable: 

(a) if the proceeds thereof will be used to refinance any Senior Obligations, 
Intermediate Lien Obligations, or Subordinate Obligations and are issued on the same lien 
level as the proposed refunded obligations, (i) such Additional Obligations must receive a 
rating from a Rating Agency of equivalent to the lesser of the rating on the obligations 
being refinanced with the proceeds of the Additional Obligations as of the Effective Date 
or the most recent rating of such obligations provided in accordance with Section 16(i) 
(Annual Rating), (ii) the net proceeds thereof (after deducting any amounts required to be 
deposited to satisfy the respective Debt Service Reserve Requirement or required to pay 
costs of issuance) must not exceed the principal amount of the respective obligations 
outstanding and being refinanced, (iii) the respective lien level Debt Service, after the 
incurrence of such Additional Obligations, in each year of the remaining term of the TIFIA 
Loan, must be projected to be less than the respective lien level Debt Service projected for 
each such year in the Base Case Projections, and (iv) the stated maturity of such Additional 
Obligations shall not exceed the stated maturity for the obligations being refinanced with 
the proceeds of the Additional Obligations; and 

(b) if the proceeds thereof will be used for any reason not described in clause (a) 
above, the Borrower shall provide the TIFIA Lender a certificate of the Borrower’s 
Authorized Representative, in a form reasonably acceptable to the TIFIA Lender (including 
the calculations supporting such certificate), certifying that (i) the activity or project to 
which such Additional Obligation proceeds will be applied could not reasonably be 
expected to result in a Material Adverse Effect; (ii) the Borrower has satisfied the 
requirements for issuing the Additional Obligations in accordance with the applicable 
provisions of the Indenture or Supplemental Indenture existing as of the Effective Date, 
including, specifically, that during any twelve consecutive months of the eighteen months 
preceding the issuance of the Additional Obligations, (A) the HRTAC Revenues were not 
less than (1) 2.00 times the maximum annual Principal and Interest Requirements (as 
defined in the Indenture) during the current or any future Fiscal Year (as defined in the 
Indenture) on the Senior Obligations then outstanding plus, if such Additional Obligations 
are Senior Obligations, such Additional Obligations, and (2) 1.50 times the maximum 
annual Principal and Interest Requirements (as defined in the Indenture) during the current 
or any future Fiscal Year (as defined in the Indenture) on the Senior Obligations and 
Intermediate Lien Obligations then outstanding plus, if such Additional Obligations are 
Intermediate Lien Obligations, such Additional Obligations, and (B) the Total Debt Service 
Coverage Ratio, including debt service for the Additional Obligations to be issued, for each 
Calculation Period is projected to be not less than 1.35 to 1.00 while any Subordinate 
Obligations issued to the TIFIA Lender remain outstanding; 
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provided that (x) for each of clauses (a) and (b) above, no Event of Default under any Indenture 
Document or this Agreement has occurred and is continuing, and (y) for clause (b) above, the 
Rating Agency that provided the most recent public ratings of the TIFIA Loan in accordance with 
Section 16(i) (Annual Rating) shall have provided a confirmation or affirmation (or the equivalent) 
that the incurrence of such Additional Obligations shall not result in a downgrade of the credit 
rating of any Subordinate Obligations issued to the TIFIA Lender then outstanding below “A-” or 
“A3”. 

“Additional TIFIA Loans” means any additional secured loans made by the TIFIA 
Lender to the Borrower issued pursuant to the Indenture Documents and secured by the Pledged 
Revenues. 

“Agreement” has the meaning provided in the preamble hereto. 

“Anticipated TIFIA Loan Disbursement Schedule” means the schedule set forth in 
Exhibit B, reflecting the anticipated disbursement of proceeds of the TIFIA Loan, as such schedule 
may be amended from time to time pursuant to Section 4(c) (Disbursement Conditions). 

“Anti-Corruption Laws” means all U.S. and other applicable laws, rules and regulations, 
as amended from time to time, concerning or related to bribery or corruption. 

“Anti-Money Laundering Laws” means all U.S. and other applicable laws, rules and 
regulations, as amended from time to time, concerning or related to anti-money laundering, 
including but not limited to those contained in the Bank Secrecy Act and the Patriot Act. 

“Application” has the meaning provided in the recitals hereto. 

“Appreciated Value” means, with respect to any Deferred Income Bond as of any 
Valuation Date or for any period, the amount set forth for such date or period as determined in 
accordance with the Supplemental Indenture authorizing such Deferred Income Bond. 

“Bank Lending Margin” means in respect of any Variable Interest Rate Obligations, the 
“Applicable Margin” or comparable interest rate margin as defined in the financing documents 
related to such Variable Interest Rate Obligations. 

“Bank Secrecy Act” means the Bank Secrecy Act of 1970 (Titles I and II of Pub. L. No. 
91-508, codified at 12 U.S.C. §§ 1829b and 1951-1959 and 31 U.S.C. §§ 312, 5311-5313, and 
5316-5322), as amended from time to time, and any successor statute of similar import, and the 
regulations promulgated thereunder. 

“Bankruptcy Related Event” means, with respect to any Person, 

(a) an involuntary proceeding shall be commenced or an involuntary petition 
shall be filed seeking (i) liquidation, reorganization or other relief in respect of such Person 
or any of its debts, or of a substantial part of the assets thereof, under any Insolvency Laws, 
or (ii) the appointment of a receiver, trustee, liquidator, custodian, sequestrator, conservator 
or similar official for such Person or for a substantial part of the assets thereof and, in any 
case referred to in the foregoing subclauses (i) and (ii), such proceeding or petition shall 
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continue undismissed for sixty (60) days or an order or decree approving or ordering any 
of the foregoing shall be entered; 

(b) such Person shall (i) apply for or consent to the appointment of a receiver, 
trustee, liquidator, custodian, sequestrator, conservator or similar official therefor or for a 
substantial part of the assets thereof, (ii) generally not be paying its debts as they become 
due unless such debts are the subject of a bona fide dispute, or become unable to pay its 
debts generally as they become due, (iii) solely with respect to the Borrower, fail to make 
two (2) consecutive payments of TIFIA Debt Service in accordance with the provisions of 
Section 9 (Payment of Principal and Interest), (iv) make a general assignment for the 
benefit of creditors, (v) consent to the institution of, or fail to contest in a timely and 
appropriate manner, any proceeding or petition with respect to it described in clause (a) of 
this definition, (vi) commence a voluntary proceeding under any Insolvency Law, or file a 
voluntary petition seeking liquidation, reorganization, an arrangement with creditors or an 
order for relief under any Insolvency Law, (vii) file an answer admitting the material 
allegations of a petition filed against it in any proceeding referred to in the foregoing 
subclauses (i) through (vi), inclusive, of this clause (b), or (viii) take any action for the 
purpose of effecting any of the foregoing, including seeking approval or legislative 
enactment by any Governmental Authority to authorize commencement of a voluntary 
proceeding under any Insolvency Law; 

(c) solely with respect to the Borrower, (i) the Trustee shall commence a 
process pursuant to which all or a substantial part of the Trust Estate may be sold or 
otherwise disposed of in a public or private sale or disposition pursuant to a foreclosure of 
the Liens thereon securing the Bonds, or (ii) the Trustee shall commence a process pursuant 
to which all or a substantial part of the Trust Estate may be sold or otherwise disposed of 
pursuant to a sale or disposition of such Trust Estate in lieu of foreclosure; or 

(d) solely with respect to the Borrower, the Trustee shall transfer, pursuant to 
directions issued by the Bondholders, funds on deposit in any of the Project Funds upon 
the occurrence and during the continuation of an Event of Default under the Indenture 
Documents for application to the prepayment or repayment of any principal amount of the 
Bonds other than in accordance with the provisions of the Indenture. 

“Base Case Financial Model” means a financial model prepared by (or on behalf of) the 
Borrower forecasting the revenues and expenditures of the Borrower for time periods through the 
Final Maturity Date and based upon assumptions and methodology provided by the Borrower and 
acceptable to the TIFIA Lender as of the Effective Date, which model shall be provided to the 
TIFIA Lender as a fully functional Microsoft Excel – based financial model or such other format 
requested by the TIFIA Lender. 

“Base Case Projections” means the initial forecast for the Borrower prepared as of the 
Effective Date using the Base Case Financial Model. 

“Bond Anticipation Notes” means bond anticipation notes issued by the Borrower to 
provide interim financings that are anticipated to be refunded or refinanced with proceeds of 
Additional Obligations. 
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“Bonds” means any Senior Obligations, Intermediate Lien Obligations, Subordinate 
Obligations (including the TIFIA Bond), or any other evidences of indebtedness for borrowed 
money issued by the Borrower from time to time pursuant to Article V of the Indenture and the 
terms of any applicable Supplemental Indenture. 

“Bondholder” means, when used with respect to the TIFIA Bond, the TIFIA Lender and, 
when used with respect to any other Bond, the registered owner of such Bond. 

“Borrower” has the meaning provided in the preamble hereto. 

“Borrower Fiscal Year” means (a) as of the Effective Date, a fiscal year of the Borrower 
commencing on July 1 of any calendar year and ending on June 30 of the immediately succeeding 
calendar year or (b) such other fiscal year as the Borrower may hereafter adopt after giving thirty 
(30) days’ prior written notice to the TIFIA Lender, as provided in Section 17(e) (Organizational 
Documents; Fiscal Year). 

“Borrower Related Party” means, individually or collectively, the Borrower and VDOT. 

“Borrower’s Authorized Representative” means any Person who shall be designated as 
such pursuant to Section 26 (Borrower’s Authorized Representative). 

“Business Day” means any day other than a Saturday, a Sunday or a day on which offices 
of the Federal Government or the State are authorized to be closed or on which commercial banks 
are authorized or required by law, regulation or executive order to be closed in New York, New 
York, or Chesapeake, Virginia. 

“Calculation Date” means each January 1 and July 1 occurring after the Effective Date. 

“Calculation Period” means a twelve (12) month period ending on a Calculation Date. 

“Capital Appreciation Bonds” means any Permitted Debt hereafter incurred as to which 
interest is payable only at the maturity or prior redemption of such Permitted Debt. 

“Capitalized Interest Period” means the period from (and including) the Effective Date 
to (but excluding) the first day of the initial Payment Period. 

“Congress” has the meaning provided in the recitals hereto. 

“Construction Contractor” means, collectively, the design-builder identified in each 
Project Construction Contract, including all of the contractors, subcontractors, and assigns thereto. 

“Construction Period” means the period from the Effective Date through the Substantial 
Completion Date. 

“Construction Schedule” means, collectively, (a) the initial schedule or schedules on 
which the construction timetables for each respective Project, as set forth in an exhibit to each 
Standard Project Agreement, as amended, and attached hereto as Schedule II, and (b) any updates 
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thereto included in the Financial Plan most recently submitted to the TIFIA Lender pursuant to 
Section 22(a)(iii)(B) (Financial Plan). 

“Control” means, when used with respect to any particular Person, the possession, directly 
or indirectly, of the power to direct or cause the direction of the management and policies of such 
Person, whether through the ownership of voting securities or partnership or other ownership 
interests, by contract or otherwise, and the terms “Controlling” and “Controlled by” have 
meanings correlative to the foregoing. 

“CPI” means the Consumer Price Index for All Urban Consumers (CPI-U) for the U.S. 
City Average for All Items, 1982-84=100 (not seasonally adjusted), or its successor, published by 
the Bureau of Labor Statistics, with, unless otherwise specified herein, January 2019 as the base 
period. 

“Credit Facility” means any letter of credit, standby bond purchase agreement, line of 
credit, policy of bond insurance, surety bond, guarantee or similar instrument, or any agreement 
relating to the reimbursement of any payment thereunder (or any combination of the foregoing), 
which is obtained by the Borrower and is issued by a financial institution, insurance provider or 
other Person and which provides security or liquidity in respect of any Permitted Debt. 

“Debt Service Fund” has the meaning provided in the Indenture. 

“Debt Service Payment Commencement Date” means the earlier of (a) January 1, 2025 
and (b) the ninth (9th) Semi-Annual Payment Date immediately succeeding the Substantial 
Completion Date. 

“Debt Service Reserve Fund” has the meaning provided in the Indenture. 

“Debt Service Reserve Requirement” has the meaning provided in the Indenture. 

“Default” means any event or condition that, with the giving of notice, the passage of time, 
or both, would constitute an Event of Default. 

“Default Rate” means an interest rate equal to the sum of (a) the TIFIA Interest Rate plus 
(b) two percent (2.00%). 

“Deferred Income Bond” means any Permitted Debt (a) as to which interest accruing 
thereon prior to the applicable Interest Commencement Date of such Permitted Debt is (i) 
compounded on each Valuation Date for such Deferred Income Bond and (ii) payable only at the 
maturity or prior redemption of such Permitted Debt and (b) as to which interest accruing after the 
applicable Interest Commencement Date is payable on the first interest payment date immediately 
succeeding the Interest Commencement Date and thereafter on the dates specified in or determined 
pursuant to the Supplemental Indenture authorizing the Permitted Debt.  For the purposes of 
receiving payment of the redemption price if a Deferred Income Bond is redeemed prior to 
maturity, the principal amount of a Deferred Income Bond shall be deemed to be its Appreciated 
Value. 
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“Development Default” means (a) VDOT fails to diligently prosecute the work related to 
the Project or (b) VDOT fails to complete the Project by the third anniversary of the Projected 
Substantial Completion Date. 

“Effective Date” means the date of this Agreement. 

“Electronic Signature” means any electronic symbol or process attached to or logically 
associated with a contract or other record and executed or adopted by a person with the intent to 
sign such contract or record pursuant to [insert VA Statute]1, as amended from time to time. 

“Eligible Project Costs” means amounts in the Project Budget, substantially all of which 
are paid by or for the account of the Borrower in connection with the Project, including prior 
Project expenditures for the 5-year period preceding the date of the Application, all of which shall 
arise from the following: 

(a) development phase activities, including planning, feasibility analysis, 
revenue forecasting, environmental review, permitting, preliminary engineering and design 
work and other preconstruction activities; 

(b) construction, reconstruction, rehabilitation, replacement and acquisition of 
real property (including land related to the Project and improvements to land), 
environmental mitigation, construction contingencies and acquisition of equipment; or 

(c) capitalized interest necessary to meet market requirements, reasonably 
required reserve funds, capital issuance expenses and other carrying costs during 
construction. 

“Environmental Laws” has the meaning provided in Section 14(s) (Environmental 
Matters). 

“ERISA” means the Employee Retirement Income Security Act of 1974, Pub. L. 93-406 
(29 U.S.C. § 1001 et seq.), as amended from time to time, and any successor statute of similar 
import, and the regulations thereunder. 

“ERISA Affiliate” means any trade or business (whether or not incorporated) that, together 
with the Borrower, is treated as a single employer under Section 414(b) or (c) of the Tax Code or, 
solely for purposes of Section 302 of ERISA and Section 412 of the Tax Code, is treated as a single 
employer under Section 414 of the Tax Code. 

“Event of Default” has the meaning provided in Section 20(a) (Events of Default and 
Remedies). 

“Excess Revenues” means, following the occurrence of a Revenue Sharing Trigger Event, 
an amount in each month equal to 50% of the Pledged Revenues remaining after the transfers 

                                                 
1 Note to Borrower:  Please advise of correct VA statute. 
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described in paragraphs FIRST through TENTH of Section 8.1(b) of the Indenture (a copy of 
which is attached hereto as Exhibit O) have occurred. 

“Executive Director” has the meaning provided in the preamble hereto. 

“Existing Indebtedness” means indebtedness of the Borrower that has been issued or 
incurred prior to the Effective Date, as listed and described in Schedule III. 

“Federal Government” means the United States of America and its departments and 
agencies. 

“Federal Fiscal Year” or “FFY” means the fiscal year of the Federal Government, which 
is the twelve (12) month period that ends on September 30 of the specified calendar year and 
begins on October 1 of the preceding calendar year. 

“FHWA” means the Federal Highway Administration, an agency of the USDOT. 

“FHWA Division Office” means the Virginia Division Office of the FHWA. 

“Final Maturity Date” means the earlier of (a) July 1, 2055 and (b) the Semi-Annual 
Payment Date occurring on or immediately preceding the thirty-fifth (35th) anniversary of the 
Substantial Completion Date. 

“Financial Plan” means (a) the financial plan to be delivered within sixty (60) days after 
the Effective Date in accordance with Section 22(a) (Financial Plan) and (b) any updates thereto 
required pursuant to Section 22(a) (Financial Plan). 

“Financial Statements” has the meaning provided in Section 14(z) (Financial 
Statements). 

“GASB” means generally accepted accounting principles for state and local governments, 
which are the uniform minimum standards of and guidelines for financial accounting and reporting 
prescribed by the Governmental Accounting Standards Board. 

“General Assembly” means the state legislature for the Commonwealth of Virginia. 

“General Fund” has the meaning provided in the Indenture. 

“Government Obligations” means (a) direct obligations of, or obligations on which the 
timely payment of principal and interest are fully and unconditionally guaranteed by, the Federal 
Government, (b) bonds, debentures or notes issued by any of the following federal agencies:  
Banks for Cooperatives, Federal Intermediate Credit Banks, Federal Home Loan Banks, Export-
Import Bank of the United States, Government National Mortgage Association or Federal Land 
Banks, (c) obligations issued or guaranteed by a Person Controlled or supervised by and acting as 
an instrumentality of the Federal Government pursuant to authority granted by the Congress, and 
(d) evidences of ownership of proportionate interests in future interest or principal payments on 
obligations specified in clauses (a), (b) and (c) of this definition held by a bank or trust company 
as custodian and which underlying obligations are not available to satisfy any claim of the 
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custodian or any Person claiming through the custodian or to whom the custodian may be 
obligated, in each case. 

“Governmental Approvals” means all authorizations, consents, approvals, waivers, 
exceptions, variances, filings, permits, orders, licenses, exemptions and declarations of or with any 
Governmental Authority. 

“Governmental Authority” means any federal, state, provincial, county, city, town, 
village, municipal or other government or governmental department, commission, council, court, 
board, bureau, agency, authority or instrumentality (whether executive, legislative, judicial, 
administrative or regulatory), of or within the United States of America or its territories or 
possessions, including the State and its counties and municipalities, and their respective courts, 
agencies, instrumentalities and regulatory bodies, or any entity that acts “on behalf of” any of the 
foregoing, whether as an agency or authority of such body. 

“Hedging Agreement” means (a) the ISDA Master Agreement(s) and any related credit 
support annex, schedules and confirmations, to be entered into by the Borrower and a Hedging 
Bank, (b) any other agreement entered into, or to be entered into, by the Borrower and a Hedging 
Bank for a Hedging Transaction, and (c) any other documentation directly relating to the 
foregoing. 

“Hedging Banks” means any Qualified Hedge Provider that becomes a party to a Hedging 
Agreement and its permitted successors (to the extent such successors are also Qualified Hedge 
Providers). 

“Hedging Obligations” means, collectively, the payment of (a) all scheduled amounts 
payable to the Hedging Banks by the Borrower under the Hedging Agreements (including interest 
accruing after the date of any filing by the Borrower of any petition in bankruptcy or the 
commencement of any bankruptcy, insolvency or similar proceeding with respect to the 
Borrower), net of all scheduled amounts payable to the Borrower by such Hedging Banks, and (b) 
all other indebtedness, fees, indemnities and other amounts payable by the Borrower to the 
Hedging Banks under such Hedging Agreements, net of all other indebtedness, fees, indemnities 
and other amounts payable by the Hedging Banks to the Borrower under such Hedging 
Agreements; provided that Hedging Obligations shall not include Hedging Termination 
Obligations.  For the avoidance of doubt, all calculations of such amounts payable under the 
Hedging Agreements shall be made in accordance with the terms of the applicable Hedging 
Agreements. 

“Hedging Termination Obligations” means the aggregate amount payable to the Hedging 
Banks by the Borrower upon the early termination of all or a portion of the Hedging Agreements, 
net of all amounts payable to the Borrower by such Hedging Banks upon the early unwind of all 
or a portion of such Hedging Agreements.  For the avoidance of doubt, all calculations of such 
amounts payable under the Hedging Agreements shall be made in accordance with the terms of 
the applicable Hedging Agreements. 

“Hedging Transaction” means any interest rate protection agreement, interest rate swap 
transaction, interest rate “cap” transaction, interest rate future, interest rate option or other similar 
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interest rate hedging arrangement commonly used in loan transactions to hedge against interest 
rate increases and not for any speculative purpose. 

“HRTAC Act” means Chapter 26 of Title 33.2 of the Code of Virginia of 1950, as 
amended. 

“HRTAC Revenues” means, in any period, (a) all of the HRTF Revenues received by the 
Borrower during such period, and (b) any and all other revenues available under the HRTAC Act 
that have been designated as HRTAC Revenues pursuant to a Supplemental Indenture, but shall 
not include toll revenues. 

“HRTF” means the Hampton Roads Transportation Fund established pursuant to the 
HRTAC Act. 

“HRTF Revenues” means the revenues dedicated to the HRTF from the additional sales 
and use tax revenues described in Section 58.1-638.H.2 of the Virginia Code and the additional 
wholesale motor vehicle sales tax revenues described in Section 58.1-2295.A.2 of the Virginia 
Code, together with any other funds that may be appropriated to the HRTF. 

“Indemnitee” has the meaning provided in Section 18 (Indemnification). 

“Indenture” means that certain Master Indenture of Trust, dated as of February 1, 2018, 
between the Borrower and the Trustee, as supplemented or amended from time to time in 
accordance with its terms. 

“Indenture Documents” means the Indenture, each Supplemental Indenture, each 
Hedging Agreement, each Credit Facility, and each other agreement, instrument and document 
executed and delivered pursuant to or in connection with any of the foregoing. 

“Insolvency Laws” means the United States Bankruptcy Code, 11 U.S.C. § 101 et seq., as 
from time to time amended and in effect, and any state bankruptcy, insolvency, receivership, 
conservatorship or similar law now or hereafter in effect. 

“Interest Commencement Date” means, with respect to any particular Deferred Income 
Bond, the date determined by the Supplemental Indenture for such Deferred Income Bond after 
which interest accruing on such Deferred Income Bond shall be payable on the first interest 
payment date succeeding such Interest Commencement Date and periodically thereafter on the 
dates determined pursuant to such Supplemental Indenture. 

“Intermediate Lien Debt Service” means, with respect to the Intermediate Lien 
Obligations, for any period, as of any date of calculation, an amount equal to the sum of all fees 
and interest and principal of Intermediate Lien Obligations accruing and payable in respect of such 
period, as set forth in the most recent Revised Financial Model.  In determining the principal 
amount of Intermediate Lien Obligations due in such period (unless a different subsection of this 
definition applies for purposes of determining principal maturities or amortization), payment shall 
be assumed to be made in accordance with any amortization schedule established for such 
Intermediate Lien Obligations, including any scheduled redemption of Permitted Debt on the basis 
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of Accreted Value or Appreciated Value, as applicable, and for such purpose the redemption 
payment shall be deemed a principal payment.   

In calculating Intermediate Lien Debt Service for any future period (except as otherwise 
specifically provided herein): 

(a) any Permitted Debt bearing interest at a Variable Interest Rate shall be 
deemed to bear interest at the Bank Lending Margin plus the fixed rate on the applicable 
Qualified Hedge (which shall reflect any premium or margin payable thereon); 

(b) to the extent the requirements of Section 16(l) (Hedging) have been waived 
so that clause (a) of this definition no longer applies, any Variable Interest Rate Bonds for 
which the interest rate payable thereon has not yet been determined shall be deemed to bear 
interest at all times prior to the maturity date thereof at a rate which is the highest twelve 
(12) month rolling average of one (1) month LIBOR over the past ten (10) years preceding 
the date of calculation plus the Bank Lending Margin; provided that if such index is no 
longer published, the index to be used shall be that index which the TIFIA Lender, in 
consultation with the Borrower, determines most closely replicates it; 

(c) any Put Bonds outstanding during such period which by their terms are not 
required to be paid by the Borrower upon tender by the holder thereof shall be assumed to 
mature on the stated maturity date thereof; 

(d) any Put Bonds outstanding during such period which by their terms are 
required to be paid by the Borrower upon tender by the holder thereof shall be assumed to 
mature on the earliest to occur of (i) the stated maturity date thereof, (ii) the date provided 
in the applicable Supplemental Indenture, or (iii) if the Credit Facility securing such Put 
Bonds expires within six (6) months or less of the date of calculation and has not been 
renewed or replaced, the expiration date of such Credit Facility; 

(e) the principal amount of any Put Bonds tendered for payment by the 
Borrower which are required to be paid by the Borrower which have not yet been purchased 
in lieu of such payment by the Borrower shall be deemed to mature on the date required to 
be paid pursuant to such tender; 

(f) the principal and/or interest portion (whether by redemption or otherwise) 
of Capital Appreciation Bonds and Deferred Income Bonds shall be the Accreted Value 
and Appreciated Value thereof, respectively, due and payable in respect of such period;  

(g) the principal and interest payments for all or any portion of any the Project 
BANs which is scheduled to be defeased with the proceeds of the TIFIA Loan shall be 
assumed to be the principal and interest portion of the TIFIA Debt Service, as defined 
herein and attached hereto as Exhibit G, with such amounts being included as Subordinate 
Debt Service and excluded from Intermediate Lien Debt Service; and  

(h) the schedule of principal and interest payments (excluding capitalized 
interest) for any Bond Anticipation Notes shall be assumed to be the principal and interest 
payments schedule of the corresponding series of Intermediate Lien Obligations issued or 
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authorized to be issued for the purpose of providing proceeds to refund or refinance such 
Bond Anticipation Notes; provided, however and notwithstanding the foregoing, any 
principal and interest payments which are scheduled to become due and payable prior to 
the issuance of the Intermediate Lien Obligations shall be calculated based on the actual 
principal and interest payments schedule (excluding capitalized interest) for the Bond 
Anticipation Notes.  

“Intermediate Lien Debt Service Fund” means any debt service fund created for the 
benefit of one or more series of Intermediate Lien Obligations pursuant to the Indenture and any 
Supplemental Indenture. 

“Intermediate Lien Debt Service Reserve Fund” means any debt service reserve fund 
created for the benefit of one or more series of Intermediate Lien Obligations pursuant to the 
Indenture and any Supplemental Indenture. 

“Intermediate Lien Debt Service Reserve Requirement” means any debt service reserve 
requirement relating to the Intermediate Lien Obligations established in accordance with the 
provisions of the Indenture and any Supplemental Indenture. 

“Intermediate Lien Obligations” means any Bonds issued under the Indenture and 
designated as being subordinate as to payment and security to the Senior Obligations but senior as 
to payment and security to the Subordinate Obligations. 

“Investment Grade Rating” means a public rating no lower than ‘BBB-’, ‘Baa3’ or the 
equivalent public rating from a Rating Agency. 

“ISDA Master Agreement” means a master agreement, entered into by the Borrower and 
a Hedging Bank, in the form published by the International Swaps and Derivatives Association, 
Inc. 

“LIBOR” means, for any day, the 1-month London Interbank Offered Rate for deposits in 
the applicable currency as set by the British Banks Association (or the successor thereto if the 
British Bankers Association is no longer making a London Interbank Offered Rate available) 
(“BBA”) and published by the BBA at approximately 11:00 a.m. London time on such day.  For 
any day that is not a Business Day, the LIBOR for such day shall be the rate published by the BBA 
on the immediately preceding Business Day. 

“Lien” means any mortgage, pledge, hypothecation, assignment, mandatory deposit 
arrangement, encumbrance, attachment, lien (statutory or other), charge or other security interest, 
or preference, priority or other security agreement or preferential arrangement of any kind or nature 
whatsoever, including any sale-leaseback arrangement, any conditional sale or other title retention 
agreement, any financing lease having substantially the same effect as any of the foregoing, and 
the filing of any financing statement or similar instrument under the UCC or any other applicable 
law. 

“Loan Amortization Schedule” means the Loan Amortization Schedule reflected in the 
applicable column of Exhibit G, as amended from time to time in accordance with Section 7 
(Outstanding TIFIA Loan Balance; Revisions to Exhibit G and Loan Amortization Schedule). 
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“Material Adverse Effect” means a material adverse effect on (a) the collective 
components of the Project or the Trust Estate, (b) the business, operations, properties, condition 
(financial or otherwise), powers or revenues of the Borrower, (c) the legality, validity or 
enforceability of any material provision of any Indenture Document, TIFIA Loan Document or 
Principal Project Contract, (d) the ability of the Borrower or any other Principal Project Party to 
enter into, perform or comply with any of its material obligations under any Indenture Document, 
TIFIA Loan Document or Principal Project Contract to which it is a party, (e) the validity, 
enforceability or priority of the Liens provided under the Indenture Documents on the Trust Estate 
in favor of the Secured Parties or (f) the TIFIA Lender’s rights or remedies available under any 
TIFIA Loan Document. 

“Maximum Annual Debt Service” means the highest aggregate amount of TIFIA Debt 
Service for the present or any succeeding Borrower Fiscal Year. 

“Maximum TIFIA Loan Amount” has the meaning provided in the recitals hereto. 

“Memorandum of Agreement” means that certain Memorandum of Agreement between 
the Borrower and VDOT, dated as of March 30, 2015, which sets forth the terms pursuant to which 
the Borrower and VDOT will ensure the efficient and effective development and construction of 
the Projects. 

“NEPA” means the National Environmental Policy Act of 1969, Pub. L. 91-190 (42 U.S.C. 
§ 4321 et seq.), and any successor statute of similar import, and regulations thereunder, in each 
case as in effect from time to time. 

“NEPA Determination” means, collectively, the Finding of No Significant Impact for the 
I-64 Southside Widening and High Rise Bridge Improvements - Phase I issued by FHWA on 
August 22, 2016, the Finding of No Significant Impact for the I-64 Peninsula Widening- Segment 
III issued by FHWA on August 10, 2016, the Record of Decision for the I-64 Peninsula Widening- 
Segment II issued by FHWA on June 9, 2015, the Record of Decision for the I-64 Peninsula 
Widening- Segment I issued by FHWA on April 21, 2014, and the Categorical Exclusion for the 
I-64/I-264 Interchange Improvements - Phase I and Phase II issued by FHWA on February 19, 
2008, in each case in accordance with NEPA. 

“OFAC” means the Office of Foreign Assets Control of the United States Department of 
the Treasury. 

“Operating Account” has the meaning provided in the Indenture. 

“Operating Expenses” has the meaning provided in the Indenture. 

“Operating Fund” has the meaning provided in the Indenture. 

“Operating Reserve Account” has the meaning provided in the Indenture. 

“Operating Reserve Requirement” has the meaning provided in the Indenture. 
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“Organizational Documents” means: (a) with respect to any Person that is a 
Governmental Authority, (i) the constitutional and statutory provisions that are the basis for the 
existence and authority of such Governmental Authority, including any enabling statutes, 
ordinances or public charters and any other organic laws establishing such Governmental 
Authority and (ii) the bylaws, code of regulations, operating procedures or other organizational 
documents of or adopted by such Governmental Authority by which such Governmental Authority, 
its powers, operations or procedures or its securities, bonds, notes or other obligations are governed 
or from which such powers are derived; and (b) with respect to a Person that is not a Governmental 
Authority, (i) to the extent such Person is a corporation, the certificate or articles of incorporation 
and the by-laws of such Person, (ii) to the extent such Person is a limited liability company, the 
certificate of formation or articles of formation or organization and operating or limited liability 
company agreement of such Person and (iii) to the extent such Person is a partnership, joint 
venture, trust or other form of business, the partnership, joint venture or other applicable agreement 
of formation or organization and any agreement, instrument, filing or notice with respect thereto 
filed in connection with its formation or organization with the applicable Governmental Authority 
in the jurisdiction of its formation or organization and, if applicable, any certificate or articles of 
formation or organization or formation of such Person. 

“Outstanding TIFIA Loan Balance” means the aggregate principal amount drawn by the 
Borrower and then outstanding (including capitalized interest) with respect to the TIFIA Loan, as 
determined in accordance with Section 7 (Outstanding TIFIA Loan Balance; Revisions to Exhibit 
G and Loan Amortization Schedule). 

“Patriot Act” means the USA PATRIOT Act, also known as the Uniting and 
Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct 
Terrorism Act of 2001, Pub. L. 107-56, as amended from time to time, and any successor statute 
of similar import, and the regulations promulgated thereunder. 

“Payment Default” has the meaning provided in Section 20(a)(i) (Payment Default). 

“Payment Period” means any period of six (6) months from (and including) a Semi-
Annual Payment Date to (but excluding) the immediately succeeding Semi-Annual Payment Date, 
commencing with the six (6) month period ending on the date immediately prior to the Debt 
Service Payment Commencement Date. 

“Permitted Debt” means: 

(a) Existing Indebtedness; 

(b) the TIFIA Loan; and 

(c) Additional Obligations (including other Subordinate Obligations issued to 
the TIFIA Lender) that satisfy each of the requirements in the definition thereof. 

“Permitted Hedging Termination” means the early termination, in whole or in part, of 
any Qualified Hedge (a) at the request of the Borrower as a result of a determination by the 
Borrower that such (or any part of such) Qualified Hedge is no longer necessary or required under 
the terms of this Agreement, (b) pursuant to the terms of any Hedging Agreement evidencing such 
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Qualified Hedge that provides for the notional amount of such Qualified Hedge to amortize or 
otherwise be reduced from time to time or (c) as may be required pursuant to Section 16(l)(vii) 
(Hedging). 

“Permitted Investments” means (with respect to the investment of the proceeds of the 
TIFIA Loan or any construction or reserve account established and maintained pursuant to the 
Indenture) the following obligations subject to additional restrictions included in the Investment 
of Public Funds Act, Chapter 45, Title 2.2, Code of Virginia 1950, as amended and the Security 
for Public Deposits Act, Chapter 44, Title 2.2, Code of Virginia 1950, as amended: 

(a) Government Obligations; 

(b) obligations of the United States Federal Housing Administration, the United 
States Farmers Home Administration, the United States Postal Service, and any other 
agency or instrumentality of the United States of America now or hereafter created, which 
obligations are backed by the full faith and credit of the United States of America; 

(c) obligations of the Federal National Mortgage Association, Federal 
Financing Bank, Federal Farm Credit System, and Federal Home Loan Mortgage 
Corporation; 

(d) certificates of deposit where the certificates are collaterally secured by 
securities of the type described in clause (a) of this definition and held by a third party as 
escrow agent or custodian, of a market value not less than the amount of the certificates of 
deposit so secured, including interest, but this collateral is not required to the extent the 
certificates of deposit are insured by the Federal Government; 

(e) repurchase agreements with counterparties that have an Acceptable Credit 
Rating, when collateralized by securities of the type described in clause (a) of this 
definition and held by a third party as escrow agent or custodian, of a market value not less 
than the amount of the repurchase agreement so collateralized, including interest; 

(f) investment agreements or guaranteed investment contracts rated, or with 
any financial institution whose senior long-term debt obligations are rated, or guaranteed 
by a financial institution whose senior long-term debt obligations are rated in one of the 
two (2) highest Rating Categories for comparable types of obligations by any Rating 
Agency; 

(g) money market funds that invest solely in obligations of the United States of 
America, its agencies and instrumentalities, and having a rating by a Rating Agency equal 
to the then applicable rating of the United States of America by such Rating Agency; 

(h) investments pursuant to the Government Non-Arbitrage Act, Chapter 47, 
Title 2.2, Code of Virginia, 1950, as amended, that have been rated “AAAm-G,” “AAAm” 
or the equivalent rating by each Rating Agency that provides a rating on such obligations; 
and 
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(i) investments pursuant to the Local Government Investment Pool Act, 
Chapter 46, Title 2.2, Code of Virginia, 1950, as amended, that have been rated “AAAm-
G,” “AAAm” or the equivalent rating by each Rating Agency that provides a rating on such 
obligations. 

“Person” means and includes an individual, a general or limited partnership, a joint 
venture, a corporation, a limited liability company, a trust, an unincorporated organization and any 
Governmental Authority. 

“Pledged Revenues” means all of the HRTAC Revenues and all other property of any kind 
mortgaged, pledged or hypothecated under the Indenture to provide for the payment of or to secure 
the Bonds by Borrower or by anyone on its behalf and with its written consent at any time as and 
for additional security under the Indenture and a Supplemental Indenture in favor of the Trustee, 
which is authorized to receive all such property at any time and to hold and apply it subject to the 
terms of the Indenture and the Supplemental Indentures. 

“Principal Project Contracts” means the Memorandum of Agreement, the Standard 
Project Agreements, and the Project Construction Contracts. 

“Principal Project Party” means any Person (other than the Borrower) that is a party to a 
Principal Project Contract. 

“Project” means, collectively, the projects evidenced in the Project Construction Contracts 
and the Standard Project Agreements that the Borrower is authorized to finance or refinance 
pursuant to the HRTAC Act. 

“Project BANs” means, the Borrower’s Intermediate Lien Bond Anticipation Notes, 
Series 2019A issued on or about December 17, 2019, in the not to exceed par amount of 
$414,345,000, the proceeds of which are anticipated to be applied to the payment of Eligible 
Project Costs.  

“Project BANs Bond” means the bond or note evidencing the issuance of the Project 
BANs. 

“Project BANs Closing Date” means the date Project BANs are issued. 

“Project BANs Supplemental Indenture” means that certain Third Supplemental Series 
Indenture of Trust to the Indenture between the Borrower and the Trustee, dated as of December 
15, 2019, relating to the Project BANs. 

“Project Budget” means, collectively, the budget for the Project in the aggregate amount 
of $[1,582,635,261.00] attached to this Agreement as Schedule I showing a summary of Total 
Project Costs with a breakdown of all Eligible Project Costs and the estimated sources and uses of 
funds for the Project, as amended from time to time subject to the reporting requirements in Section 
23(b) (Monthly Construction Progress Report). 
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“Project Construction Contracts” means the following construction contracts entered 
into between VDOT and each respective Construction Contractor: 

1. I-64 Peninsula Widening Segment I (Contract ID. No.: C00104905DB75); 

2. I-64 Peninsula Widening Segment II (Contract ID. No.: 
C00106665DB82); 

3. I-64 Peninsula Widening Segment III (Contract ID. No.: 
C00106689DB97); 

4. I-64 / I-264 Interchange Improvements Phase I (Contract ID. No.: 
C0000057048C08); 

5. I-64 / I-264 Interchange Improvements Phase II (Contract ID. No.: 
C0000017630C01); and 

6. I-64 Southside Widening and High Rise Bridge Phase I (Contract ID. No.: 
C00106692DB93). 

“Project Fund” means any project fund created for the benefit of one or more series of 
Bonds pursuant to the Indenture and any Supplemental Indenture. 

“Projected Substantial Completion Date” means [June 21, 2021], unless otherwise 
agreed by the TIFIA Lender in writing. 

“Put Bonds” means any bond that by its terms may be tendered by and at the option of the 
holder thereof for payment prior to the stated maturity or redemption date thereof either (a) by the 
Borrower and by the Person and/or from the source specified in a Supplemental Indenture or 
(b) without recourse to the Borrower, by the Person and/or from the source specified in a 
Supplemental Indenture. 

“Qualified Hedge” means, to the extent from time to time permitted by law, with respect 
to Permitted Debt any Hedging Transaction entered into with a Qualified Hedge Provider and 
meeting the requirements of Section 16(l) (Hedging). 

“Qualified Hedge Provider” means any bank or trust company authorized to engage in 
the banking business that is organized under or licensed as a branch or agency under the laws of 
the United States of America or any state thereof that has an Acceptable Credit Rating. 

“Qualified Issuer” means any bank or trust company authorized to engage in the banking 
business that is organized under or licensed as a branch or agency under the laws of the United 
States of America or any state thereof that has an Acceptable Credit Rating. 

“Rating Agency” means a rating agency registered with the Securities and Exchange 
Commission as a nationally recognized statistical rating organization (as defined in 15 U.S.C. § 
78c(a)(62)). 
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“Rating Category” means one of the generic rating categories of a Rating Agency without 
regard to any refinement or gradation of such rating by a numerical modifier or otherwise. 

“Rebate Amount” has the meaning provided in the Indenture. 

“Rebate Fund” means any rebate fund created for the benefit of one or more series of 
Bonds pursuant to the Indenture and any Supplemental Indenture. 

“Related Documents” means the Indenture Documents, the TIFIA Loan Documents, the 
Hedging Agreements and the Principal Project Contracts. 

“Requisition” has the meaning provided in Section 4(a) (Disbursement Conditions). 

“Reserve Accounts” means, collectively, each Debt Service Reserve Fund pursuant to the 
Indenture and the Supplemental Indenture pursuant to which such accounts are created. 

“Revenue Fund” has the meaning provided in the Indenture. 

“Revenue Sharing Account” means the special account of the Borrower created under the 
TIFIA Supplemental Indenture. 

“Revenue Sharing Trigger Event” means any date on which Subordinate Obligations 
issued to the TIFIA Lender are outstanding and the Borrower or VDOT, on behalf of the Borrower, 
is not actively engaged in the development of capital project programs in the Hampton Roads 
Transportation Planning Organization’s most recently adopted long-range transportation plan. 

“Revised Financial Model” means an updated version of the Base Case Financial Model, 
in form and substance satisfactory to the TIFIA Lender, taking into account changes in projected 
revenues, expenditures or other modeling assumptions since the delivery of the Base Case 
Financial Model (or, as applicable, the most recently submitted Revised Financial Model) and 
including a change log describing such changes. 

“Sanctioned Country” means, at any time, a country or territory which is itself the subject 
or target of any Sanctions. 

“Sanctioned Person” means, at any time, (a) any Person listed in any Sanctions-related 
list of designated Persons maintained by OFAC or the U.S. Department of State, (b) any Person 
operating, organized or resident in a Sanctioned Country, or (c) any Person owned or Controlled 
by any such Person or Persons. 

“Sanctions” means economic or financial sanctions or trade embargoes imposed, 
administered or enforced from time to time by the Federal Government, including those 
administered by OFAC or the U.S. Department of State. 

“Secretary” means the United States Secretary of Transportation. 
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“Secured Obligations” means the Senior Obligations, the Intermediate Lien Obligations, 
the Subordinate Obligations (including the obligations of the Borrower under this Agreement and 
the TIFIA Bond), the Hedging Obligations, and the Hedging Termination Obligations. 

“Secured Parties” means the Trustee, the TIFIA Lender, any other Bondholders, and the 
Hedging Banks. 

“Semi-Annual Payment Date” means each January 1 and July 1. 

“Senior Debt Service” means, with respect to the Senior Obligations, for any period, as of 
any date of calculation, an amount equal to the sum of all fees and interest and principal of Senior 
Obligations accruing and payable in respect of such period, as set forth in the most recent Revised 
Financial Model.  In determining the principal amount of Senior Obligations due in such period 
(unless a different subsection of this definition applies for purposes of determining principal 
maturities or amortization), payment shall be assumed to be made in accordance with any 
amortization schedule established for such Senior Obligations, including any scheduled 
redemption of Permitted Debt on the basis of Accreted Value or Appreciated Value, as applicable, 
and for such purpose the redemption payment shall be deemed a principal payment. 

In calculating Senior Debt Service for any future period (except as otherwise specifically 
provided herein): 

(a) any Permitted Debt bearing interest at a Variable Interest Rate shall be 
deemed to bear interest at the Bank Lending Margin plus the fixed rate on the applicable 
Qualified Hedge (which shall reflect any premium or margin payable thereon); 

(b) to the extent the requirements of Section 16(l) (Hedging) have been waived 
so that clause (a) of this definition no longer applies, any Variable Interest Rate Bonds for 
which the interest rate payable thereon has not yet been determined shall be deemed to bear 
interest at all times prior to the maturity date thereof at a rate which is the highest twelve 
(12) month rolling average of one (1) month LIBOR over the past ten (10) years preceding 
the date of calculation plus the Bank Lending Margin; provided that if such index is no 
longer published, the index to be used shall be that index which the TIFIA Lender, in 
consultation with the Borrower, determines most closely replicates it; 

(c) any Put Bonds outstanding during such period which by their terms are not 
required to be paid by the Borrower upon tender by the holder thereof shall be assumed to 
mature on the stated maturity date thereof; 

(d) any Put Bonds outstanding during such period which by their terms are 
required to be paid by the Borrower upon tender by the holder thereof shall be assumed to 
mature on the earliest to occur of (i) the stated maturity date thereof, (ii) the date provided 
in the applicable Supplemental Indenture, or (iii) if the Credit Facility securing such Put 
Bonds expires within six (6) months or less of the date of calculation and has not been 
renewed or replaced, the expiration date of such Credit Facility; 

(e) the principal amount of any Put Bonds tendered for payment by the 
Borrower which are required to be paid by the Borrower which have not yet been purchased 
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in lieu of such payment by the Borrower shall be deemed to mature on the date required to 
be paid pursuant to such tender; 

(f) the principal and/or interest portion (whether by redemption or otherwise) 
of Capital Appreciation Bonds and Deferred Income Bonds shall be the Accreted Value 
and Appreciated Value thereof, respectively, due and payable in respect of such period; 
and 

(g) the principal and interest payments schedule (excluding capitalized interest) 
for any Bond Anticipation Notes shall be assumed to be the principal and interest payments 
schedule of the corresponding series of Senior Obligations issued or authorized to be issued 
for the purpose of providing proceeds to refund or refinance such Bond Anticipation Notes; 
provided, however and notwithstanding the foregoing, any principal and interest payments 
which are scheduled to become due and payable prior to the issuance of such Senior 
Obligations shall be calculated based on the actual principal and interest payments schedule 
(excluding capitalized interest) for the Bond Anticipation Notes.   

“Senior Debt Service Fund” means any debt service fund created for the benefit of one 
or more series of Senior Obligations pursuant to the Indenture and any Supplemental Indenture. 

“Senior Debt Service Reserve Fund” means any debt service reserve fund created for the 
benefit of one or more series of Senior Obligations pursuant to the Indenture and any Supplemental 
Indenture. 

“Senior Debt Service Reserve Requirement” means any debt service reserve requirement 
relating to the Senior Obligations established in accordance with the provisions of the Indenture 
and any Supplemental Indenture. 

“Senior Obligations” means any Bonds heretofore or hereinafter issued, including the 
Series 2018A Bonds, under the Indenture and any Supplemental Indenture that are designated as 
being senior as to payment and security to the Intermediate Lien Obligations and the Subordinate 
Obligations. 

“Series 2018A Bonds” means the Hampton Roads Transportation Accountability 
Commission Hampton Roads Transportation Fund Senior Lien Revenue Bonds, Series 2018A, 
dated February 14, 2018, originally issued in the aggregate principal amount of $500,000,000. 

“Series 2018A Supplemental Indenture” means that certain First Supplemental Series 
Indenture of Trust to the Indenture between the Borrower and the Trustee, dated February 1, 2018, 
relating to the Series 2018A Bonds. 

“Servicer” means such entity or entities as the TIFIA Lender shall designate from time to 
time to perform, or assist the TIFIA Lender in performing, certain duties hereunder. 

“Standard Project Agreement” means the following Standard Project Agreements or 
Memoranda of Agreement entered into between VDOT and the Borrower for the funding and 
administration of the Projects, as amended from time to time, which govern the responsibilities of 
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the Borrower and VDOT pertaining to the funding, construction, administration, and maintenance 
of each respective Project: 

1. I-64 Peninsula Widening Segment I (UPC #104905); 

2. I-64 Peninsula Widening Segment II (UPC #106665); 

3. I-64 Peninsula Widening Segment III (UPC #106689/109790); 

4. I-64 / I-264 Interchange Improvements Phase I (UPC #108041); 

5. I-64 / I-264 Interchange Improvements Phase II (UPC #108042); and 

6. I-64 Southside Widening and High Rise Bridge Phase I (UPC #106692). 

“State” has the meaning provided in the preamble hereto. 

“Subordinated Hedging Termination Obligations” means Hedging Termination 
Obligations under any Hedging Agreement other than those arising as a result of a Permitted 
Hedging Termination or as a result of a tax or illegality event or upon failure of the Borrower to 
pay any Hedging Obligations when due. 

“Subordinate Debt Service” means, with respect to the Subordinate Obligations, for any 
period, as of any date of calculation, an amount equal to the sum of all fees and interest and 
principal of Subordinate Obligations accruing and payable in respect of such period, as set forth 
in the most recent Revised Financial Model.  In determining the principal amount of Subordinate 
Obligations due in such period, payment shall be assumed to be made in accordance with any 
amortization schedule established for such Subordinate Obligations.   

In calculating the Subordinate Debt Service for any future period (except as otherwise 
specifically provided herein):  

(a) the principal and interest payments for all or any portion of any the Project 
BANs which is scheduled to be defeased with the proceeds of the TIFIA Loan shall be 
assumed to be the principal and interest portion of the TIFIA Debt Service, as defined 
herein and attached hereto as Exhibit G, with such amounts being included as Subordinate 
Debt Service and excluded from Intermediate Lien Debt Service; and   

(b) the principal and interest payments schedule (excluding capitalized interest) 
for any Bond Anticipation Notes shall be assumed to be the principal and interest payments 
schedule of the corresponding series of Subordinate Obligations issued or authorized to be 
issued for the purpose of providing proceeds to refund or refinance such Bond Anticipation 
Notes; provided, however and notwithstanding the foregoing, any principal and interest 
payments which are scheduled to become due and payable prior to the issuance of the 
Subordinate Obligations shall be calculated based on the actual principal and interest 
payments schedule (excluding capitalized interest) for the Bond Anticipation Notes. 
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“Subordinate Debt Service Fund” means any debt service fund, including the TIFIA Debt 
Service Fund, created for the benefit of one or more series of Subordinate Obligations pursuant to 
the Indenture and any Supplemental Indenture. 

“Subordinate Debt Service Reserve Fund” means any debt service reserve fund, 
including the TIFIA Debt Service Reserve Fund, created for the benefit of one or more series of 
Subordinate Obligations pursuant to the Indenture and any Supplemental Indenture. 

“Subordinate Debt Service Reserve Requirement” means any debt service reserve 
requirement relating to the Subordinate Obligations, including the TIFIA Debt Service Reserve 
Required Balance, established in accordance with the provisions of the Indenture and any 
Supplemental Indenture. 

“Subordinate Obligations” means any Bonds, including the TIFIA Bond, issued under 
the Indenture and designated as being subordinate as to payment and security to the Senior 
Obligations and the Intermediate Lien Obligations. 

“Subsequent Qualified Hedge” has the meaning provided in Section 16(l)(iii) (Hedging). 

“Substantial Completion” means the opening of all Projects to vehicular traffic. 

“Substantial Completion Date” means the date on which Substantial Completion occurs. 

“Supplemental Indenture” means a Supplemental Indenture to the Indenture relating to a 
specific issuance of Bonds by the Borrower, including the Series 2018A Supplemental Indenture 
and the TIFIA Supplemental Indenture. 

“Tax Code” means the Internal Revenue Code of 1986, as amended from time to time. 

“TIFIA” has the meaning provided in the recitals hereto. 

“TIFIA Bond” means the Bond delivered by the Borrower in substantially the form of 
Exhibit A2. 

“TIFIA Debt Service” means with respect to any Semi-Annual Payment Date occurring 
on or after the Debt Service Payment Commencement Date, the principal portion of the 
Outstanding TIFIA Loan Balance and any interest payable thereon (including interest accruing 
after the date of any filing by the Borrower of any petition in bankruptcy or the commencement of 
any bankruptcy, insolvency or similar proceeding with respect to the Borrower) at the TIFIA 
Interest Rate (or, as applicable, the Default Rate), in each case (a) as set forth on Exhibit G, and 
(b) due and payable on such Semi-Annual Payment Date in accordance with the provisions of 
Section 9(c) (Payment of TIFIA Debt Service). 

“TIFIA Debt Service Fund” has the meaning provided in the TIFIA Supplemental 
Indenture. 

                                                 
2 Note to Borrower:  Discuss what, if any, changes will be made to the TIFIA Bond. 
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“TIFIA Debt Service Reserve Fund” has the meaning provided in the TIFIA 
Supplemental Indenture. 

“TIFIA Debt Service Reserve Required Balance” means the lesser of (a) ten percent 
(10%) of the Maximum TIFIA Loan Amount, (b) one hundred percent (100%) of the Maximum 
Annual Debt Service, and (c) one hundred and twenty-five percent (125%) of the average annual 
TIFIA Debt Service through the Final Maturity Date.  If there are any Additional TIFIA Loans 
outstanding at any time, then the amounts set forth in clauses (a) through (c) will be calculated 
using the summation of the TIFIA Loan and all of the Additional TIFIA Loans as if there were 
one TIFIA loan. 

“TIFIA Interest Rate” has the meaning provided in Section 6 (Interest Rate). 

“TIFIA Lender” has the meaning provided in the preamble hereto. 

“TIFIA Lender’s Authorized Representative” means the Executive Director and any 
other Person who shall be designated as such pursuant to Section 27 (TIFIA Lender’s Authorized 
Representative). 

“TIFIA Loan” means the secured loan made by the TIFIA Lender to the Borrower on the 
terms and conditions set forth herein and as evidenced by the Borrower’s issuance of the TIFIA 
Bond, pursuant to the Act, in a principal amount not to exceed the Maximum TIFIA Loan Amount 
(excluding capitalized interest), to be used in respect of Eligible Project Costs paid or incurred by 
or on behalf of the Borrower. 

“TIFIA Loan Documents” means this Agreement, the TIFIA Bond, the TIFIA 
Supplemental Indenture, and the other Indenture Documents. 

“TIFIA Supplemental Indenture” means that certain Second Supplemental Series 
Indenture of Trust, dated as of December 1, 2019, between the Borrower and the Trustee in 
connection with the issuance of the TIFIA Bond. 

“Total Debt Service Coverage Ratio” means, for any Calculation Period, the ratio of 
projected Pledged Revenues for such Calculation Period to the sum of (a) Senior Debt Service for 
such Calculation Period, (b) Intermediate Lien Debt Service for such Calculation Period, and (c) 
Subordinate Debt Service for such Calculation Period. 

“Total Project Costs” means (a) the costs paid or incurred or to be paid or incurred by the 
Borrower or VDOT in connection with or incidental to the acquisition, design, construction and 
equipping of the Project, including legal, administrative, engineering, planning, design, insurance 
and costs of insurance; (b) amount, if any, required by the Indenture Documents of the TIFIA Loan 
Documents to be paid into any fund or account upon the incurrence of the TIFIA Loan or any 
Additional Obligations; and (c) payments when due (whether at the maturity of principal, the due 
date of interest, or upon optional or mandatory prepayment) during the Construction Period in 
respect to any indebtedness of the Borrower or any Credit Facility maintained by the Borrower, in 
each case in connection with the Project (other than the TIFIA Loan). 
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“Trust Estate” means the Pledged Revenues plus, with respect to such series (and to such 
series only) of Bonds, the money and investments held in the applicable (a) Project Fund (if any), 
(b) Debt Service Fund, and (c) Debt Service Reserve Fund, if any. 

“Trustee” means Wilmington Trust, National Association. 

“Uncontrollable Force” means any cause beyond the control of the Borrower, including:  
(a) a hurricane, tornado, flood or similar occurrence, landslide, earthquake, fire or other casualty, 
strike or labor disturbance, freight embargo, act of a public enemy, explosion, war, blockade, 
terrorist act, insurrection, riot, general arrest or restraint of government and people, civil 
disturbance or similar occurrence, sabotage, or act of God (provided that the Borrower shall not 
be required to settle any strike or labor disturbance in which it may be involved) or (b) the order 
or judgment of any federal, state or local court, administrative agency or governmental officer or 
body, if it is not also the result of willful or negligent action or a lack of reasonable diligence of 
the Borrower and the Borrower does not control the administrative agency or governmental officer 
or body; provided that the diligent contest in good faith of any such order or judgment shall not 
constitute or be construed as a willful or negligent action or a lack of reasonable diligence of the 
Borrower. 

“Uniform Commercial Code” or “UCC” means the Uniform Commercial Code, as in 
effect from time to time in the State. 

“USDOT” means the United States Department of Transportation. 

“Valuation Date” means (a) with respect to any Capital Appreciation Bonds, the date or 
dates set forth in the Supplemental Indenture authorizing such Capital Appreciation Bonds on 
which specific Accreted Values are assigned to the Capital Appreciation Bonds and (b) with 
respect to any Deferred Income Bonds, the date or dates on or prior to the Interest Commencement 
Date set forth in the Supplemental Indenture authorizing such Deferred Income Bonds on which 
specific Appreciated Values are assigned to the Deferred Income Bonds. 

“Variable Interest Rate” means a variable interest rate to be borne by any Permitted Debt.  
The method of computing such variable interest rate shall be specified in the Supplemental 
Indenture pursuant to which such Permitted Debt is incurred.  Such Supplemental Indenture shall 
also specify either (a) the particular period or periods of time for which each value of such variable 
interest rate shall remain in effect, or (b) the time or times upon which any change in such variable 
interest rate shall become effective. 

“Variable Interest Rate Bonds” means Permitted Debt which bears a Variable Interest 
Rate but does not include any Permitted Debt for which the interest rate has been fixed during the 
remainder of the term thereof to maturity; provided, however, that Permitted Debt bearing a 
Variable Interest Rate shall not be deemed Variable Interest Rate Bonds if the Borrower has 
entered into a Qualified Hedge with respect to such Permitted Debt during the period for which 
such Qualified Hedge is in effect; provided, further, that Permitted Debt bearing a fixed rate of 
interest shall be deemed Variable Interest Rate Bonds to the extent that the Borrower has entered 
into a Qualified Hedge pursuant to which the Borrower is obligated to pay a floating rate of interest 
and receives a fixed rate of interest and shall be deemed to bear interest at the lesser of the rate 



 26 
1355955.01-WASSR02A - MSW 

determined pursuant to clause (a) of the definition of the term Senior Debt Service or Intermediate 
Debt Service (as applicable) or the maximum interest rate, if any, payable pursuant to such 
Qualified Hedge. 

“Variable Interest Rate Obligations” means any Senior Obligations or Intermediate Lien 
Obligations under the Indenture that accrue interest at a Variable Interest Rate. 

“VDOT” means the Virginia Department of Transportation. 

Section 2. Interpretation.  Unless the context shall otherwise require, the words 
“hereto”, “herein”, “hereof”, and other words of similar import refer to this Agreement as a whole.  
Words of the masculine gender shall be deemed and construed to include correlative words of the 
feminine and neuter genders and vice versa.  Words importing the singular number shall include 
the plural number and vice versa unless the context shall otherwise require.  The words “include,” 
“includes” and “including” shall be deemed to be followed by the phrase “without limitation.”  
Whenever the Borrower’s knowledge is implicated in this Agreement or the phrase “to the 
Borrower’s knowledge” or a similar phrase is used in this Agreement, the Borrower’s knowledge 
or such phrase(s) shall be interpreted to mean to the best of the Borrower’s knowledge after 
reasonable and diligent inquiry and investigation.  Unless the context shall otherwise require, 
references to any Person shall be deemed to include such Person’s successors and permitted 
assigns.  Unless the context shall otherwise require, references to preambles, recitals, sections, 
subsections, clauses, schedules, exhibits, appendices and provisions are to the applicable 
preambles, recitals, sections, subsections, clauses, schedules, exhibits, appendices and provisions 
of this Agreement.  The schedules and exhibits to this Agreement, and the appendices and 
schedules to such exhibits, are hereby incorporated by reference and made an integral part of this 
Agreement.  The headings or titles of this Agreement and its sections, schedules or exhibits, as 
well as any table of contents, are for convenience of reference only and shall not define or limit its 
provisions.  Unless the context shall otherwise require, all references to any resolution, contract, 
agreement, lease or other document shall be deemed to include any amendments or supplements 
to, or modifications or restatements or replacements of, such documents that are approved from 
time to time in accordance with the terms thereof and hereof.  Every request, order, demand, 
application, appointment, notice, statement, certificate, consent or similar communication or 
action hereunder by any party shall, unless otherwise specifically provided, be delivered in writing 
in accordance with Section 37 (Notices; Payment Instructions) and signed by a duly authorized 
representative of such party. 

Section 3. TIFIA Loan Amount.  The principal amount of the TIFIA Loan shall not 
exceed $500,789,463.  TIFIA Loan proceeds shall be disbursed from time to time in accordance 
with Section 4 (Disbursement Conditions) and Section 13(b) (Conditions Precedent to All 
Disbursements). 

Section 4. Disbursement Conditions. 

(a) TIFIA Loan proceeds shall be disbursed solely in respect of Eligible Project 
Costs paid or incurred by or on behalf of the Borrower in connection with the Project and may be 
used to pay or redeem Project BANs.  The Borrower acknowledges and agrees that any costs 
incurred in connection with the Project prior to receipt of all necessary authorizations from the 
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USDOT in respect of such costs (which may include approvals of prior-incurred costs) are incurred 
solely at the Borrower’s risk and expense, will not constitute Eligible Project Costs, and no TIFIA 
Loan proceeds will be disbursed in respect thereof, unless and until such authorizations have been 
received.  If the Borrower intends to utilize the TIFIA Loan proceeds to make progress payments 
for the Project construction work performed under any Principal Project Contract, the Borrower 
shall demonstrate to the satisfaction of the TIFIA Lender that such progress payments are 
commensurate with the value of the work that has been completed.  Each disbursement of the 
TIFIA Loan shall be made pursuant to a requisition and certification (a “Requisition”) in the form 
set forth in Appendix One to Exhibit D, along with all documentation and other information 
required thereby, submitted by the Borrower to the TIFIA Lender, all in accordance with the 
procedures of Exhibit D and subject to the requirements of this Section 4 (Disbursement 
Conditions) and the conditions set forth in Section 13(b) (Conditions Precedent to All 
Disbursements); provided, however, that no disbursements of TIFIA Loan proceeds shall be made 
on or after the date that is one (1) year after the Substantial Completion Date. 

(b) The Borrower shall deliver copies of each Requisition to the TIFIA Lender 
and the Servicer (if any) and the FHWA Division Office on or before the first (1st) Business Day 
of each month for which a disbursement is requested.  Subject to Section 4(g), if the TIFIA Lender 
does not expressly deny a Requisition, disbursements of funds shall be made on the fifteenth (15th) 
day of the month for which a disbursement has been requested, or on the next succeeding Business 
Day if such fifteenth (15th) day is not a Business Day.  Express denial of a Requisition by the 
TIFIA Lender shall be provided substantially in the form attached as Appendix Two to Exhibit 
D (Requisition Procedures).  In no event shall disbursements be made more than once each month. 

(c) The Borrower may amend the Anticipated TIFIA Loan Disbursement 
Schedule by submitting a revised version thereof to the TIFIA Lender no later than thirty (30) days 
prior to the proposed effective date of such amendment, together with a detailed explanation of the 
reasons for such revisions. 

(d) The Borrower anticipates that it will draw down all of the proceeds of the 
TIFIA Loan to reimburse the Borrower for Eligible Project Costs paid by or on behalf of the 
Borrower prior to such disbursement of TIFIA Loan proceeds, including for the purpose of paying 
or redeeming the Project BANs.  The Borrower shall deliver concurrently to the TIFIA Lender, 
the FHWA Division Office, and the Servicer (if any), copies of all invoices and other records 
evidencing Eligible Project Costs (the “Eligible Project Costs Documentation”), irrespective of 
whether such costs were paid with the proceeds of the Project BANs; provided that the Borrower 
must deliver to the TIFIA Lender, the FHWA Division Office, and the Servicer (if any) all Eligible 
Project Costs Documentation associated with any Eligible Project Costs included in a Requisition 
by the applicable following date: (i) with respect to Eligible Project Costs incurred by or on behalf 
of the Borrower prior to, and up to one (1) month after, the Effective Date, by the last Business 
Day of the second (2nd) month immediately following the Effective Date and (ii) with respect to 
Eligible Project Costs incurred by or on behalf of the Borrower after the one-month period referred 
to in clause (i) above, by the last Business Day of each month immediately following such second 
(2nd) month referred to in clause (i) above. 

(e) Each time the Borrower delivers Eligible Project Costs Documentation to 
the TIFIA Lender, the FHWA Division Office, and the Servicer (if any), the Borrower shall also 
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deliver to such entities a certificate, duly executed by the Borrower’s Authorized Representative, 
certifying as to the following: 

(i) the amount of Eligible Project Costs financed from the proceeds of 
Project BANs for the period of time for which such Eligible Project Costs Documentation 
is being provided; 

(ii) that such proceeds of any Project BANs were expended solely in 
connection with the payment or reimbursement of Eligible Project Costs; 

(iii) the amount of Eligible Project Costs paid by or on behalf of the 
Borrower from sources other than Project BANs and identifying such sources;  

(iv) the amount of Eligible Project Costs included in such Eligible 
Project Costs Documentation for which VDOT has received or intends to receive Federal 
assistance and that none of the Eligible Project Costs submitted to the TIFIA Lender for 
which the Borrower is seeking a disbursement of TIFIA Loan proceeds include amounts 
for which VDOT has received or intends to receive Federal assistance; and 

(v) that there does not currently exist any Event of Default or an event 
or condition that, with the lapse of time or giving of notice, would constitute an Event of 
Default (a “prospective Event of Default”) or, if there does currently exist an Event of 
Default or prospective Event of Default, the certificate shall specify all the actions that the 
Borrower is taking to remedy such Event of Default or prospective Event of Default. 

(f) The Eligible Project Costs Documentation submitted pursuant to Section 
4(d) and the certificate delivered pursuant to Section 4(e) must be satisfactory to the TIFIA Lender.  
The Eligible Project Costs Documentation must provide sufficient detail to enable the TIFIA 
Lender to verify that such costs are Eligible Project Costs paid by or on behalf of the Borrower.  
The Eligible Project Costs Documentation and the certificate must provide sufficient detail to 
enable the TIFIA Lender to verify that proceeds of the Project BANs were expended for Eligible 
Project Costs and to audit Eligible Project Costs paid from sources other than the Project BANs, 
including Eligible Project Costs which VDOT has received or anticipates receiving Federal 
assistance.  The certificate and the Eligible Project Costs Documentation are intended to document 
Eligible Project Costs in connection with the reimbursement of such Eligible Project Costs or for 
the purpose of paying or redeeming, in whole or part, only those Project BANs in respect of which 
the proceeds were used to pay such documented Eligible Project Costs.  The TIFIA Lender shall 
review each such certificate for compliance with TIFIA disbursement requirements.  Within 
fourteen (14) Business Days following the receipt of the Eligible Project Costs Documentation and 
the accompanying certificate, the TIFIA Lender shall deliver a notice to the Borrower confirming 
the Eligible Project Costs set forth in the certificate that have been approved, or notifying the 
Borrower as to which Eligible Project Costs have not been approved, and confirming the 
cumulative amount of Eligible Project Costs approved as of the notice date.  Such approved 
amounts of Eligible Project Costs will be disbursed at such time as the Borrower submits a 
Requisition in respect of such approved amounts in accordance with clauses (a) and (b) above.  In 
no event shall the Borrower submit a Requisition that seeks reimbursement of any Eligible Project 
Costs for which the related Eligible Project Costs Documentation and the certificate required 
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pursuant to Section 4(e) (i) have not been delivered to the TIFIA Lender, the FHWA Division 
Office, and the Servicer (if any) or (ii) were not delivered to the TIFIA Lender, the FHWA Division 
Office, and the Servicer (if any) at least one (1) month prior to the date such Requisition is 
submitted. 

(g) Notwithstanding anything to the contrary set forth in this Agreement 
(including this Section 4, Section 13 (Conditions Precedent) or Exhibit D (Requisition 
Procedures)), in no event shall the TIFIA Lender have any obligation to make any disbursement 
of proceeds of the TIFIA Loan to the Borrower if the TIFIA Lender’s ability to make such 
disbursement is impaired as a result of a partial or total shutdown of the operations of any federal 
department or agency (including the USDOT or any of its agencies), or any contractor of any such 
department or agency, due to a lapse in appropriations by Congress. 

Section 5. Term.  The term of the TIFIA Loan shall extend from the Effective Date to 
the Final Maturity Date or to such earlier date as all amounts due or to become due to the TIFIA 
Lender hereunder have been irrevocably paid in full in cash. 

Section 6. Interest Rate.  The interest rate with respect to the Outstanding TIFIA Loan 
Balance (the “TIFIA Interest Rate”) shall be two and one quarter percent (2.25%) per annum.  
Interest will be computed on the Outstanding TIFIA Loan Balance (as well as on any past due 
interest) from time to time on the basis of a 365-day or 366-day year, as appropriate, for the actual 
number of days elapsed; provided, however, in the event of a Payment Default, the Borrower shall 
pay interest on the Outstanding TIFIA Loan Balance and on any interest accrued thereon but 
unpaid as of the applicable Semi-Annual Payment Date (including interest accruing after the date 
of any filing by the Borrower of any petition in bankruptcy or the commencement of any 
bankruptcy, insolvency or similar proceeding with respect to the Borrower) at the Default Rate 
from (and including) its due date to (but excluding) the date of actual payment.  Upon the 
occurrence of any other Event of Default, the Borrower shall pay interest on the Outstanding TIFIA 
Loan Balance and on any interest accrued thereon but unpaid as of the applicable Semi-Annual 
Payment Date (including interest accruing after the date of any filing by the Borrower of any 
petition in bankruptcy or the commencement of any bankruptcy, insolvency or similar proceeding 
with respect to the Borrower) at the Default Rate from (and including) the date such Event of 
Default first occurred to (but excluding) the earlier to occur of (a) the date such Event of Default 
has been waived by the TIFIA Lender and (b) the date the Outstanding TIFIA Loan Balance and 
any interest accrued thereon (at the Default Rate) but unpaid has been irrevocably paid in full in 
cash. 

Section 7. Outstanding TIFIA Loan Balance; Revisions to Exhibit G and Loan 
Amortization Schedule. 

(a) The Outstanding TIFIA Loan Balance will be (i) increased on each occasion 
on which the TIFIA Lender disburses loan proceeds hereunder, by the amount of such 
disbursement of loan proceeds; (ii) increased on each occasion on which interest on the TIFIA 
Loan is capitalized pursuant to the provisions of Section 9(b) (Capitalized Interest Period), by the 
amount of interest so capitalized; and (iii) decreased upon each payment or prepayment of the 
Outstanding TIFIA Loan Balance, by the amount of principal so paid.  The TIFIA Lender may in 
its discretion at any time and from time to time, or when so requested by the Borrower, advise the 
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Borrower by written notice of the amount of the Outstanding TIFIA Loan Balance as of the date 
of such notice, and its determination of such amount in any such notice shall be deemed conclusive 
absent manifest error. 

(b) The TIFIA Lender is hereby authorized to modify the Loan Amortization 
Schedule included in Exhibit G from time to time, in accordance with the principles set forth in 
Section 10(c) (General Prepayment Instructions) and Exhibit M, to reflect (i) any change to the 
Outstanding TIFIA Loan Balance, (ii) any change to the date and amount of any principal or 
interest due and payable or to become due and payable by the Borrower under this Agreement, and 
(iii) such other information as the TIFIA Lender may determine is necessary for administering the 
TIFIA Loan and this Agreement.  Any calculations described above shall be rounded up or down 
to the nearest whole cent.  Absent manifest error, the TIFIA Lender’s determination of such matters 
as set forth on Exhibit G shall be conclusive evidence thereof; provided, however, that neither the 
failure to make any such recordation nor any error in such recordation shall affect in any manner 
the Borrower’s obligations hereunder or under any other TIFIA Loan Document.  The TIFIA 
Lender shall provide the Borrower with a copy of Exhibit G as revised, but no failure to provide 
or delay in providing the Borrower with such copy shall affect any of the obligations of the 
Borrower under this Agreement or the other TIFIA Loan Documents. 

Section 8. Security and Priority; Flow of Funds. 

(a) As security for the TIFIA Loan, the Borrower shall pledge, assign and grant, 
or shall cause to be pledged, assigned and granted, to the Trustee for the benefit of the TIFIA 
Lender, Liens on the Trust Estate in accordance with the provisions of the Indenture Documents.  
The TIFIA Bond shall be issued as a Subordinate Obligation, secured by the Liens on the Trust 
Estate, and shall be subordinate to the Lien on the Trust Estate pledged to secure the Senior 
Obligations and the Intermediate Lien Obligations, and shall be pari passu to the Lien on the Trust 
Estate pledged to secure the Subordinate Obligations. 

(b) Except to the extent otherwise provided in clause (a) of this Section 8 
(Security and Priority; Flow of Funds), the Trust Estate will be free and clear of any pledge, Lien, 
charge or encumbrance thereon or with respect thereto prior to, or of equal rank with, the pledge 
of the Borrower created under the Indenture Documents, and all organizational, regulatory or other 
necessary action on the part of the Borrower with respect to the foregoing has been duly and validly 
taken. 

(c) The Borrower shall not use Pledged Revenues to make any payments or 
satisfy any obligations other than in accordance with the provisions of this Section 8 (Security and 
Priority; Flow of Funds) and the Indenture Documents and shall not apply any portion of the 
Pledged Revenues in contravention of this Agreement or the Indenture Documents. 

(d) The Indenture provides that all Pledged Revenues shall be deposited in the 
Revenue Fund and applied in the order of priority identified therein, as more fully described, and 
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in accordance with the requirements specified in Section 8.1(b) of the Indenture (a copy of which 
is attached hereto as Exhibit O).   

Section 9. Payment of Principal and Interest. 

(a) Payment Dates.  The Borrower agrees to pay the principal of and interest on 
the TIFIA Loan by making payments in accordance with the provisions of this Agreement and the 
Indenture Documents on each Semi-Annual Payment Date, beginning on the Debt Service 
Payment Commencement Date, and on each other date on which payment thereof is required to be 
made hereunder (including the Final Maturity Date and any date on which payment is due by 
reason of the mandatory redemption, prepayment, or acceleration of the maturity of the TIFIA 
Loan or otherwise); provided that if any such date is not a Business Day, payment shall be made 
on the next Business Day following such date.  Any payment of the TIFIA Bond shall be treated 
as a payment of the TIFIA Loan and any payment of principal of the TIFIA Loan shall be treated 
as redemption of the TIFIA Bond. 

(b) Capitalized Interest Period.  No payment of the principal of or interest on 
the TIFIA Loan is required to be made during the Capitalized Interest Period.  On each Semi-
Annual Payment Date occurring during the Capitalized Interest Period (and on the Semi-Annual 
Payment Date immediately following the end of the Capitalized Interest Period), interest accrued 
on the TIFIA Loan in the six (6) month period ending immediately prior to such date shall be 
capitalized and added to the Outstanding TIFIA Loan Balance.  Within thirty (30) days after the 
end of the Capitalized Interest Period, the TIFIA Lender shall give written notice to the Borrower 
stating the Outstanding TIFIA Loan Balance as of the close of business on the last day of the 
Capitalized Interest Period, which statement thereof shall be deemed conclusive absent manifest 
error; provided, however, that no failure to give or delay in giving such notice shall affect any of 
the obligations of the Borrower hereunder or under any of the other TIFIA Loan Documents. 

(c) Payment of TIFIA Debt Service.  On each Semi-Annual Payment Date 
occurring on or after the Debt Service Payment Commencement Date, the Borrower shall pay or 
cause the Trustee to pay TIFIA Debt Service in the amounts set forth in respect of such Semi-
Annual Payment Date on Exhibit G, as the same may be revised as provided in Section 7 
(Outstanding TIFIA Loan Balance; Revisions to Exhibit G and Loan Amortization Schedule), 
which payments shall be made in accordance with Section 9(d) (Manner of Payment). 

(d) Manner of Payment.  Payments under this Agreement and the TIFIA Bond 
shall be made by wire transfer on or before each Semi-Annual Payment Date in immediately 
available funds in accordance with payment instructions provided by the TIFIA Lender pursuant 
to Section 37 (Notices; Payment Instructions), as modified in writing from time to time by the 
TIFIA Lender.  The Borrower may make any such payment or portion thereof (or direct the Trustee 
to make such payment) with funds then on deposit in the TIFIA Debt Service Fund. 

(e) Final Maturity Date.  Notwithstanding anything herein to the contrary, the 
Outstanding TIFIA Loan Balance and any accrued interest thereon shall be due and payable in full 
on the Final Maturity Date (or on any earlier date on which the maturity of the TIFIA Loan shall 
be accelerated pursuant to the provisions of Section 20 (Events of Default and Remedies), but only 
to the extent acceleration is permitted under the Indenture. 
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(f) TIFIA Bond.  As evidence of the Borrower’s obligation to repay the TIFIA 
Loan, the Borrower shall issue and deliver to the TIFIA Lender, on or prior to the Effective Date, 
the TIFIA Bond substantially in the form of Exhibit A, having a maximum principal amount 
(excluding capitalized interest) of $500,789,463 (subject to increase or decrease as herein 
provided) and bearing interest at the rate set forth in Section 6 (Interest Rate). 

Section 10. Prepayment. 

(a) Mandatory Prepayments.  The Borrower shall prepay the TIFIA Loan in 
whole or in part, without penalty or premium: 

(i) Following the occurrence of a Revenue Sharing Trigger Event, on 
each Semi-Annual Payment Date occurring while the Revenue Sharing Trigger Event 
remains in effect, any amounts on deposit in the Revenue Sharing Account.  Prepayment 
of the TIFIA Loan will be made, on a pro rata basis with any other Additional TIFIA Loans 
then outstanding, in each case, based on the then outstanding cumulative amount of the 
TIFIA Loan and such Additional TIFIA Loans. 

(ii) Upon any voluntary prepayment  of any Bonds, other than any 
voluntary prepayment of any Bonds made with the proceeds of Additional Obligations 
issued in accordance with the requirements of subsection (a) in the definition thereof for 
the purpose of refinancing such Bonds, pro rata with such voluntary prepayment.  

The Borrower shall provide written notice to the TIFIA Lender at least two (2) Business 
Days prior to the date on which it makes any mandatory prepayment; provided that the Borrower’s 
failure to deliver such notice shall not diminish, impair or otherwise affect the Borrower’s 
obligation to make any such mandatory prepayment as and when the circumstances requiring such 
mandatory prepayment have occurred.  Each prepayment pursuant to this Section 10(a) 
(Mandatory Prepayments) shall be effected pursuant to Section 4.2 of the TIFIA Supplemental 
Indenture (as applicable) and accompanied by a certificate signed by the Borrower’s Authorized 
Representative identifying the provision of this Agreement pursuant to which such prepayment is 
being made and containing a calculation in reasonable detail of the amount of such prepayment. 

(b) Optional Prepayments.  The Borrower may prepay the TIFIA Loan by 
causing the Trustee to redeem the TIFIA Bond in whole or in part (and, if in part, the amounts 
thereof to be prepaid shall be determined by the Borrower; provided, however, that such 
prepayments shall be in a minimum principal amount of $1,000,000), at any time or from time to 
time, without penalty or premium.  Each prepayment of the TIFIA Loan shall be made on such 
date and in such principal amount as shall be specified by the Borrower in a written notice 
delivered to the TIFIA Lender, which notice shall also specify the amount of unpaid interest 
accrued to the date of such prepayment on the amount of principal to be prepaid that the Borrower 
intends to pay concurrently with such prepayment, if any.  In the case of any optional prepayment, 
such written notice shall be delivered to the TIFIA Lender not less than ten (10) days or more than 
thirty (30) days prior to the date set for prepayment, unless otherwise agreed by the TIFIA Lender.  
At any time between delivery of such written notice and the applicable optional prepayment, the 
Borrower may, without penalty or premium, rescind its announced optional prepayment by further 
written notice to the TIFIA Lender.  Anything in this Section 10(b) (Optional Prepayments) to the 
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contrary notwithstanding, the failure by the Borrower to make any optional prepayment shall not 
constitute a breach or default under this Agreement. 

(c) General Prepayment Instructions.  Upon the TIFIA Lender’s receipt of 
confirmation that payment in full of the entire Outstanding TIFIA Loan Balance and any unpaid 
interest and fees with respect thereto has occurred as a result of a mandatory or optional 
prepayment, the TIFIA Lender shall surrender the TIFIA Bond to the Borrower or its 
representative at the principal office of the TIFIA Lender.   If the Borrower prepays only part of 
the unpaid balance of principal of the TIFIA Bond, the TIFIA Lender may make a notation on 
Exhibit G indicating the amount of principal of and interest on such TIFIA Bond then being 
prepaid.  Absent manifest error, the TIFIA Lender’s determination of such matters as set forth on 
Exhibit G shall be conclusive evidence thereof; provided, however, that neither the failure to make 
any such recordation nor any error in such recordation shall affect in any manner the Borrower’s 
obligations hereunder or under any other TIFIA Loan Document.  All such partial prepayments of 
principal shall be applied on a pro rata basis to reduce future payments due on the TIFIA Bond.  If 
said monies shall not have been so paid on the prepayment date, such principal amount of such 
TIFIA Bond shall continue to bear interest until payment thereof at the rate provided for in Section 
6 (Interest Rate). 

Section 11. [Reserved]. 

Section 12. Compliance with Laws.  The Borrower shall, and shall require VDOT, 
which shall in turn require the Construction Contractors at all tiers for the Project, to comply in all 
material respects with all applicable laws, rules, regulations, executive and administrative decrees 
and orders, and orders and judgments of any court or arbitral panel, including federal and state 
laws, rules, regulations and executive orders.  In each Standard Project Agreement, VDOT has 
represented to the Borrower that VDOT will ensure that all work performed relating to a Project, 
which is evidenced in the Principal Project Contract between VDOT and the applicable 
Construction Contractor pertaining to such Project, will be completed in accordance with any and 
all applicable federal, state, and local laws and regulations.  The list of federal laws attached as 
Exhibit E is illustrative of the type of requirements generally applicable to transportation projects 
and is not intended to be exhaustive.  The FHWA Division Office has oversight responsibility for 
the Project, including ensuring compliance in all material respects with all applicable provisions 
of federal law.   

Section 13. Conditions Precedent. 

(a) Conditions Precedent to Effectiveness.  Notwithstanding anything in this 
Agreement to the contrary, this Agreement shall not become effective until each of the following 
conditions precedent shall have been satisfied or waived in writing by the TIFIA Lender: 

(i) The Borrower shall have duly executed and delivered to the TIFIA 
Lender this Agreement and the TIFIA Bond, each in form and substance satisfactory to the 
TIFIA Lender. 

(ii) The Borrower shall have delivered to the TIFIA Lender certified, 
complete, and fully executed copies of each Indenture Document, together with any 
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amendments, waivers or modifications thereto, in each case that has been entered into on 
or prior to the Effective Date, and each such agreement shall be in full force and effect and 
in form and substance satisfactory to the TIFIA Lender, and all conditions contained in 
such documents to the closing of the transactions contemplated thereby shall have been 
fulfilled or effectively waived (provided that for purposes of this Section 13(a)(ii) 
(Conditions Precedent to Effectiveness), any such waiver shall be subject to the TIFIA 
Lender’s consent in its sole discretion). 

(iii) Counsel to the Borrower shall have rendered to the TIFIA Lender 
legal opinions satisfactory to the TIFIA Lender in its sole discretion (including those 
opinions set forth on Exhibit H-1) and bond counsel to the Borrower shall have rendered 
to the TIFIA Lender legal opinions satisfactory to the TIFIA Lender in its sole discretion 
(including those opinions set forth on Exhibit H-2). 

(iv) The Borrower shall have provided a certificate from the Borrower’s 
Authorized Representative as to the absence of debarment, suspension or voluntary 
exclusion from participation in Federal Government contracts, procurement and non-
procurement matters substantially in the form attached hereto as Exhibit C with respect to 
the Borrower and its principals (as defined in 2 CFR § 180.995). 

(v) The Borrower shall have delivered to the TIFIA Lender a certificate 
from the Borrower’s Authorized Representative in the form attached hereto as Exhibit K 
(A) as to the satisfaction of certain conditions precedent set forth in this Section 13(a) 
(Conditions Precedent to Effectiveness) as required by the TIFIA Lender, (B) designating 
the Borrower’s Authorized Representative, and (C) confirming such person’s position and 
incumbency. 

(vi) The Borrower shall have complied with the verification 
requirements set forth in 2 CFR §§ 180.300 and 180.320 and complied with its obligations 
under 2 CFR § 180.330 in connection with the Standard Project Agreements, and shall 
have provided evidence thereof satisfactory to the TIFIA Lender. 

(vii) The Borrower shall certify to the TIFIA Lender in the certificate 
from the Borrower’s Authorized Representative that the Borrower and VDOT have 
complied with their respective obligations under each Standard Project Agreement, 
including the following: 

(1) VDOT has complied with (A) the disclosure 
requirements set forth in 2 CFR § 180.355, (B) the verification requirements 
set forth in 2 CFR §§ 180.300 and 180.320, and (C) its obligations under 2 
CFR § 180.330 with respect to the Construction Contracts; 

(2) All Governmental Approvals necessary to 
commence construction of the Project have been obtained and that all such 
Governmental Approvals are final, non-appealable, and in full force and 
effect (and are not subject to any notice of violation, breach, or revocation); 
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(3) With respect to the Project, the Borrower and VDOT 
have each complied with NEPA; 

(4) The Borrower and VDOT, respectively, have each 
complied with all applicable requirements of the Uniform Relocation 
Assistance and Real Property Acquisition Policies Act of 1970 (42 U.S.C. 
§ 4601 et seq.) and Title VI of the Civil Rights Act of 1964 (42 U.S.C. 
§ 2000d et seq.); 

(5) VDOT and each applicable Principal Project Party, 
as and if applicable, have obtained insurance with respect to the Project, 
which meets the requirements of Section 16(e) (Compliance with Standard 
Project Agreement); 

(6) Each performance security instrument delivered to or 
by VDOT pursuant to any Principal Project Contract as of the Effective 
Date shall be (A) in compliance with the requirements for such performance 
security pursuant to the applicable Principal Project Contract, and (B) in full 
force and effect; and 

(7) upon the TIFIA Lender’s request, shall provide, or 
shall use commercially reasonable efforts to cause VDOT to provide, 
evidence thereof satisfactory to the TIFIA Lender. 

To assist with the Borrower’s compliance under this Section 13(a)(vii), the Borrower may 
rely on a certificate of an authorized representative of VDOT as to VDOT’s compliance 
with the applicable certifications required herein.   

(viii) The Borrower shall have provided to the TIFIA Lender satisfactory 
evidence that the Project has been included in (A) the metropolitan transportation 
improvement program adopted by the Hampton Roads Transportation Planning 
Organization, (B) the State transportation plan, and (C) the State transportation 
improvement program approved by the USDOT or its designated agency, in each case to 
the extent required by 23 U.S.C. §§ 134 and 135, and 23 U.S.C. § 602(a)(3), as applicable; 
and the financial plan for each such program or plan shall reflect the costs of, and the 
sources of funding for, the Project. 

(ix) The Borrower shall have provided evidence to the TIFIA Lender’s 
satisfaction, no more than thirty (30), but no less than fourteen (14), days prior to the 
Effective Date, of the assignment by at least two (2) Rating Agencies of public ratings of 
not less than ‘A-’ or ‘A3’ to the TIFIA Loan and to the Existing Indebtedness, and no such 
rating has been reduced, withdrawn or suspended as of the Effective Date. 

(x) The Borrower shall have demonstrated to the TIFIA Lender’s 
satisfaction that as of the Effective Date the aggregate of all committed sources of funds 
shown in the Base Case Financial Model and in the Project Budget to pay Total Project 
Costs have been fully and completely committed and allocated to the Borrower by the 
providers thereof, or, in the case of HRTF Revenues, are reasonably anticipated to be 
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available, and that such funds will be sufficient to pay all Total Project Costs necessary to 
achieve Substantial Completion as and when needed. 

(xi) The Borrower shall have provided to the TIFIA Lender certified, 
complete, and fully executed copies of each Principal Project Contract, together with any 
amendments, waivers or modifications thereto and any related performance security 
instruments, in each case that has been entered into on or prior to the Effective Date and 
each such agreement shall be in full force and effect and in form and substance satisfactory 
to the TIFIA Lender. 

(xii) The Borrower shall have delivered to the TIFIA Lender a certified 
Base Case Financial Model on or prior to the Effective Date, which Base Case Financial 
Model shall (A) demonstrate that projected Pledged Revenues are sufficient to meet the 
Loan Amortization Schedule, (B) demonstrate a Total Debt Service Coverage Ratio for 
each Calculation Period through the Final Maturity Date that is not less than 4.60, (C) not 
reflect the commencement of amortization of the principal amount of any Senior 
Obligations before the Debt Service Payment Commencement Date, (D) use the 
methodology in Exhibit I hereto for the purpose of forecasting HRTF Revenues, and (E) 
otherwise be in form and substance acceptable to the TIFIA Lender. 

(xiii) The Borrower shall have (A) provided evidence satisfactory to the 
TIFIA Lender that the Borrower is authorized, pursuant Section 33.2-1920, as amended, 
Code of Virginia of 1950, to pledge, assign, and grant the Liens on the Trust Estate 
purported to be pledged, assigned, and granted pursuant to the Indenture Documents, 
without the need for notice to any Person, physical delivery, recordation, filing or further 
act, (B) recorded or filed, or caused to be recorded or filed, for record in such manner and 
in such places as are required all documents and instruments, and taken or caused to be 
taken all other actions, as are necessary or desirable to establish and enforce the Trustee’s 
Lien on the Trust Estate (for the benefit of the Secured Parties) to the extent contemplated 
by the Indenture Documents and required by applicable law, and (C) paid, or caused to be 
paid, all taxes and filing fees that are due and payable in connection with the execution, 
delivery or recordation of any Indenture Documents or any instruments, certificates or 
financing statements in connection with the foregoing. 

(xiv) The Borrower shall have paid in full all invoices delivered by the 
TIFIA Lender (or by advisors to the TIFIA Lender that have direct billing arrangements 
with the Borrower) to the Borrower as of the Effective Date for the reasonable fees and 
expenses of the TIFIA Lender’s counsel and advisors and any auditors or other consultants 
employed by the TIFIA Lender for the purposes hereof (such reasonableness to be 
determined in accordance with Part 31 of the Federal Acquisition Regulation). 

(xv) The TIFIA Lender shall have delivered its initial TIFIA Lender’s 
Authorized Representative certificate. 

(xvi) The Borrower shall have (A) obtained a Federal Employer 
Identification Number, (B) obtained a Data Universal Numbering System or Unique Entity 
Identifier number, as appropriate, and (C) registered with, and obtained confirmation of 
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active registration status from, the federal System for Award Management 
(www.SAM.gov). 

(xvii) The Borrower shall have provided to the TIFIA Lender evidence 
that the Borrower is duly created and validly existing under the laws of its jurisdiction of 
formation, with full power, authority and legal right to own its properties and carry on its 
business and governmental functions as now conducted, including the following 
documents, each certified by the Borrower’s Authorized Representative: (A) a copy of its 
Organizational Documents, as in effect on the Effective Date (and certified by the Secretary 
of State of the State or the state of its formation, to the extent applicable), which 
Organizational Documents shall be in full force and effect and shall not have been amended 
since the date of the last amendment thereto shown on the certificate, (B) a copy of all 
resolutions authorizing the Borrower to execute and deliver, and to perform its respective 
obligations under, the TIFIA Loan Documents to which it is a party, and such resolutions 
have not been subsequently modified, rescinded or amended, are in full force and effect in 
the form adopted, and are the only resolutions adopted by the Borrower relating to the 
matters described therein, and (C) a copy of such further instruments and documents as are 
necessary, appropriate or advisable to effectuate the foregoing resolutions and to 
consummate and implement the transactions contemplated by such resolutions and the 
TIFIA Loan Documents. 

(xviii) The Borrower shall have provided the TIFIA Lender records of the 
Eligible Project Costs incurred prior to the Effective Date, in form and substance 
satisfactory to the TIFIA Lender and in sufficient time prior to the Effective Date to permit 
the TIFIA Lender and the FHWA Division Office to review such costs. 

(xix) The representations and warranties of the Borrower set forth in this 
Agreement (including Section 14 (Representations and Warranties of Borrower)) and in 
each other Related Document shall be true and correct, as of the Effective Date, except to 
the extent such representations and warranties expressly relate to an earlier date (in which 
case, such representations and warranties shall be true and correct as of such earlier date). 

(xx) The Borrower shall have provided the TIFIA Lender with evidence 
satisfactory to the TIFIA Lender that, as of the Effective Date (A) the maximum principal 
amount of the TIFIA Loan (excluding any interest that is capitalized in accordance with 
the terms hereof), together with the amount of any other credit assistance provided under 
the Act to the Borrower, does not exceed thirty-three percent (33%) of reasonably 
anticipated Eligible Project Costs and (B) as required pursuant to § 603(b)(9) of the Act, 
the total federal assistance provided to the Project, including the maximum principal 
amount of the TIFIA Loan (excluding any interest that is capitalized in accordance with 
the terms hereof), does not exceed eighty percent (80%) of Eligible Project Costs. 

(xxi) The Borrower shall have delivered to the TIFIA Lender a duly 
executed certificate from the Trustee in the form attached hereto as Exhibit J. 

(xxii) The Borrower shall have provided a certificate from the Borrower’s 
Authorized Representative as to the prohibition on the use of appropriated funds for 
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lobbying substantially in the form attached hereto as Exhibit N in accordance with 49 CFR 
§20.100(b). 

(xxiii) The Borrower shall have delivered to the TIFIA Lender the forms 
of the Project BANs Supplemental Indenture, the Project BANs Bond, and any other 
documents required to issue the Project BANs on the Project BANs Closing Date, each in 
the form and substance satisfactory to the TIFIA Lender. 

(xxiv) The Borrower shall have delivered such other agreements, 
documents, instruments, opinions and other items required by the TIFIA Lender, all in form 
and substance satisfactory to the TIFIA Lender, including evidence that all other Project 
funding requirements have been met (including evidence of other funding sources or 
funding commitments and evidence of the closing of the Existing Indebtedness). 

(b) Conditions Precedent to All Disbursements.  Notwithstanding anything in 
this Agreement to the contrary, the TIFIA Lender shall have no obligation to make any 
disbursement of loan proceeds to the Borrower (including the initial disbursement hereunder) until 
each of the following conditions precedent has been satisfied or waived in writing by the TIFIA 
Lender: 

(i) [Reserved.] 

(ii) With respect to any disbursement occurring sixty (60) days or more 
after the Effective Date, the Borrower shall have provided the Financial Plan, or the most 
recent update thereto, in each case in accordance with Section 22(a) (Financial Plan), 
which Financial Plan (or update thereto) reflects that amortization of the principal amount 
of any outstanding Bonds does not commence before the Debt Service Payment 
Commencement Date. 

(iii) To the extent not previously delivered to the TIFIA Lender, the 
Borrower shall have delivered to the TIFIA Lender certified, complete and fully executed 
copies of any Indenture Documents entered into after the Effective Date. 

(iv) To the extent not previously delivered to the TIFIA Lender, the 
Borrower shall have provided certified copies of all Principal Project Contracts requested 
by the TIFIA Lender pursuant to Section 16(b) (Copies of Documents) (including, in each 
case, any amendment, modification or supplement thereto and related performance security 
instrument) entered into after the Effective Date. 

(v) The Borrower shall have demonstrated to the TIFIA Lender’s 
satisfaction that VDOT has complied in all  material respects with its obligations under 
each Standard Project Agreement and shall provide, or shall use commercially reasonable 
efforts to cause VDOT to provide, upon the TIFIA Lender’s request evidence thereof 
satisfactory to the TIFIA Lender, including the following: 

(1) All Governmental Approvals necessary as of the 
time of the applicable disbursement for the development, construction, 
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operation and maintenance of the Project have been issued and are in full 
force and effect; 

(2) Each Construction Contractor has maintained surety 
bonds and insurance coverage and amounts as required by the applicable 
Principal Project Contract; and 

(3) Each of the insurance policies obtained by any 
applicable Principal Project Party in satisfaction of the conditions in Section 
13(a)(vii)(6) (Conditions Precedent to Effectiveness) is in full force and 
effect, and no notice of termination thereof has been issued by the applicable 
insurance provider. 

(vi) At the time of, and immediately after giving effect to, any 
disbursement of TIFIA Loan proceeds then currently requested, (A) no Default or Event of 
Default hereunder and no event of default (howsoever described or designated) under any 
other Related Document (other than an event of default of a Principal Project Party) shall 
have occurred and be continuing, (B) no material event of default (howsoever described or 
designated) of any Principal Project Party under any Principal Project Contract shall have 
occurred and be continuing, and (C) no event or condition that, with the giving of notice, 
the passage of time, or both, would constitute an event of default (howsoever described or 
designated) of the Borrower under any other Related Document, in each case, shall have 
occurred and be continuing. 

(vii) The representations and warranties of the Borrower set forth in this 
Agreement (including Section 14 (Representations and Warranties of Borrower)) and in 
each other Related Document shall be true, correct, and complete as of each date on which 
any disbursement of the TIFIA Loan is made, except to the extent such representations and 
warranties expressly relate to an earlier date (in which case, such representations and 
warranties shall be true and correct as of such earlier date). 

(viii) No Material Adverse Effect, or any event or condition that could 
reasonably be expected to result in a Material Adverse Effect, shall have occurred and be 
continuing since the date the Borrower submitted the Application to the TIFIA Lender. 

(ix) The Borrower shall have delivered to the TIFIA Lender a 
Requisition that complies with the provisions of Section 4 (Disbursement Conditions), and 
such Requisition has not been expressly denied by the TIFIA Lender. 

(x) The Borrower shall have paid in full all invoices received from the 
TIFIA Lender (or by advisors to the TIFIA Lender that have direct billing arrangements 
with the Borrower) as of the date of disbursement of the TIFIA Loan, for the reasonable 
fees and expenses of the TIFIA Lender’s counsel and advisors and any auditors or other 
consultants employed by the TIFIA Lender for the purposes hereof (such reasonableness 
to be determined in accordance with Part 31 of the Federal Acquisition Regulation). 

(xi) To the extent not previously delivered to the TIFIA Lender, the 
Borrower shall request and upon receipt provide all certified, completed and fully executed 
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copies of each performance security instrument delivered to or by VDOT pursuant to any 
Principal Project Contract as of the date of disbursement of the TIFIA Loan, each of which 
performance security instruments shall be (A) in compliance with the requirements for such 
performance security pursuant to the applicable Principal Project Contract, and (B) in full 
force and effect. 

Section 14. Representations and Warranties of Borrower.  The Borrower hereby 
represents and warrants that, as of the Effective Date and, as to each of the representations and 
warranties below other than those contained in Section 14(b) (Officer’s Authorization) and Section 
14(k) (Credit Ratings), as of each date on which any disbursement of the TIFIA Loan is requested 
or made: 

(a) Organization; Power and Authority.  The Borrower is a body politic and a 
political subdivision duly created and validly existing under the laws of the State, has full legal 
right, power and authority to enter into the Related Documents then in existence, to execute and 
deliver the TIFIA Bond, and to carry out and consummate all transactions contemplated hereby 
and thereby and has duly authorized the execution, delivery and performance of the Related 
Documents. 

(b) Officers’ Authorization.  As of the Effective Date, the officers of the 
Borrower executing (or that previously executed) the Related Documents, and any certifications 
or instruments related thereto, to which the Borrower is a party are (or were at the time of such 
execution) duly and properly in office and fully authorized to execute the same.   

(c) Due Execution; Enforceability.  Each of the Related Documents in effect as 
of any date on which this representation and warranty is made, and to which the Borrower is a 
party, has been duly authorized, executed and delivered by the Borrower and constitutes the legal, 
valid and binding agreement of the Borrower enforceable in accordance with its terms, except as 
such enforceability (i) may be limited by applicable bankruptcy, insolvency, reorganization, 
moratorium or similar laws affecting the rights of creditors generally, and (ii) is subject to general 
principles of equity (regardless of whether enforceability is considered in equity or at law). 

(d) Non-Contravention.  The execution and delivery of the Related Documents 
to which the Borrower is a party, the consummation of the transactions contemplated in the Related 
Documents and the fulfillment of or compliance with the terms and conditions of the Related 
Documents will not (i) conflict with the Borrower’s Organizational Documents, (ii) conflict in any 
material respect with, or constitute a violation, breach or default (whether immediately or after 
notice or the passage of time or both) by the Borrower of or under, any applicable law, 
administrative rule or regulation, any applicable court or administrative decree or order, or any 
indenture, mortgage, deed of trust, loan agreement, lease, contract or other agreement or 
instrument to which the Borrower is a party or by which it or its properties or assets are otherwise 
subject or bound, or (iii) result in the creation or imposition of any Lien, charge or encumbrance 
of any nature whatsoever upon any of the property or assets of the Borrower, other than the Liens 
granted pursuant to the TIFIA Loan Documents. 

(e) Consents and Approvals.  No consent or approval of any trustee, holder of 
any indebtedness of the Borrower or any other Person, and no consent, permission, authorization, 
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order or license of, or filing or registration with, any Governmental Authority is necessary in 
connection with (i) the execution and delivery by the Borrower of the Related Documents, except 
as have been obtained or made and as are in full force and effect, or (ii) (A) the consummation of 
any transaction contemplated by the Related Documents or (B) the fulfillment of or compliance 
by the Borrower with the terms and conditions of the Related Documents, except as have been 
obtained or made and as are in full force and effect or as are ministerial in nature and can 
reasonably be expected to be obtained or made in the ordinary course on commercially reasonable 
terms and conditions when needed. 

(f) Litigation.  As of the Effective Date, there is no action, suit, proceeding or, 
to the knowledge of the Borrower, any inquiry or investigation, in any case before or by any court 
or other Governmental Authority pending or, to the knowledge of the Borrower, threatened against 
or affecting the Project or the ability of the Borrower to execute, deliver and perform its obligations 
under the Related Documents.  As of the Effective Date and as of each other date on which the 
representations and warranties herein are made or confirmed, there is no action, suit, proceeding 
or, to the knowledge of the Borrower, any inquiry or investigation before or by any court or other 
Governmental Authority pending, or to the knowledge of the Borrower, threatened against or 
affecting the Project, the Borrower or the assets, properties or operations of the Borrower, that in 
any case could reasonably be expected to result in a Material Adverse Effect.  To the Borrower’s 
knowledge, there are no actions of the type described above pending, threatened against, or 
affecting any of the Principal Project Parties except for matters arising after the Effective Date that 
could not reasonably be expected to (i) result in a Material Adverse Effect or (ii) adversely affect 
the Borrower’s ability to receive Pledged Revenues in amounts sufficient to meet the financial 
projections contained in the Base Case Financial Model (or, as applicable, the most recent Revised 
Financial Model).  The Borrower is not in default (and no event has occurred and is continuing 
that, with the giving of notice or the passage of time or both, could constitute a default) with respect 
to any Governmental Approval, which default could reasonably be expected to result in a Material 
Adverse Effect. 

(g) Security Interests.  The Indenture Documents and Section 33.2-1920, as 
amended, Code of Virginia of 1950, establish, in favor of the Trustee for the benefit of the TIFIA 
Lender, the valid and binding Liens on the Trust Estate that they purport to create, irrespective of 
whether any Person has notice of the pledge and without the need for any physical delivery, 
recordation, filing, or further act.  Such Liens are in full force and effect and are not subordinate 
or junior to any other Liens in respect of the Trust Estate except for the Liens associated with 
Senior Obligations and Intermediate Lien Obligations, and not pari passu with any obligations 
other than the Subordinate Obligations.  The Borrower has duly and lawfully taken all actions 
required under this Agreement, the Indenture Documents, and applicable laws for the pledge of 
the Trust Estate pursuant to and in accordance with the Indenture Documents.  The Borrower is 
not in breach of any covenants set forth in Section 16(a) (Securing Liens) or in the Indenture 
Documents with respect to the matters described in such section or documents.  As of the Effective 
Date and as of each other date this representation and warranty is made, (i) all documents and 
instruments have been recorded or filed for record in such manner and in such places as are 
required by applicable law and all other action as is necessary or desirable has been taken to 
establish a legal, valid, binding, and enforceable Lien  on the Trust Estate in favor of the Trustee 
(for the benefit of the Secured Parties) to the extent contemplated by the Indenture Documents, 
and (ii) all taxes and filing fees that are due and payable in connection with the execution, delivery 
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or recordation of any Indenture Documents or any instruments, certificates or financing statements 
in connection with the foregoing, have been paid.  Neither the attachment, perfection, validity, 
enforceability or priority of the security interest in the Trust Estate granted pursuant to the 
Indenture Documents is governed by Article 9 of the UCC. 

(h) No Debarment.  The Borrower has fully complied with its verification 
obligations under 2 CFR § 180.320 and confirms that, to its knowledge, neither the Borrower nor 
any of its principals (as defined in 2 CFR § 180.995) is debarred, suspended or voluntarily excluded 
from participation in Federal Government contracts, procurement or non-procurement matters or 
delinquent on a Federal Government debt as more fully set forth in the certificate delivered 
pursuant to Section 13(a)(iv) (Conditions Precedent to Effectiveness).  Further, the Borrower has 
fully complied with 2 CFR Part 180, including Subpart C, in particular §§ 180.300 and 180.330, 
and with 2 CFR § 1200.332, with respect to VDOT in connection with the Standard Project 
Agreements.  The Borrower is not aware of any non-compliance by any of its contractors or 
subcontractors with the applicable requirements of 2 CFR Part 180. 

(i) Accuracy of Representations and Warranties.  The representations, 
warranties and certifications of the Borrower set forth in this Agreement and the other Related 
Documents are true, correct, and complete, except to the extent such representations and warranties 
expressly relate to an earlier date (in which case, such representations and warranties shall be true, 
correct, and complete as of such earlier date). 

(j) Transportation Improvement Program.  The Project has been included in (i) 
the metropolitan transportation improvement program adopted by the Hampton Roads 
Transportation Planning Organization, (ii) the State transportation plan, and (iii) the State 
transportation improvement program approved by the USDOT or its designated agency, in each 
case to the extent required by 23 U.S.C. §§ 134 and 135 and 23 U.S.C. § 602(a)(3), as applicable.  
The financial plan for each such program or plan reflects the costs of, and the sources of funding 
for, the Project. 

(k) Credit Ratings.  The TIFIA Bond and the Existing Indebtedness outstanding 
as of the Effective Date have received a public credit rating of not less than ‘A-’ or ‘A3’ (or such 
equivalents for short-term obligations) from at least two (2) Rating Agencies, and written evidence 
of each such public rating has been provided to the TIFIA Lender prior to the Effective Date, and 
neither public rating has been reduced, withdrawn or suspended as of the Effective Date. 

(l) No Defaults.  No Default or Event of Default, and no event of default 
(howsoever described or designated) of the Borrower under any Related Document has occurred 
and is continuing. 

(m) Governmental Approvals.  All Governmental Approvals required as of the 
Effective Date and any subsequent date on which this representation is made (or deemed made) 
for the undertaking and completion of the Project, and for the operation and management thereof, 
have been obtained or effected and are in full force and effect and there is no basis for, nor 
proceeding that is pending or threatened that could reasonably be expected to result in, the 
revocation of any such Governmental Approval. 
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(n) Principal Project Contracts.  Each Principal Project Contract in effect as of 
any date on which this representation and warranty is made is in full force and effect and all 
conditions precedent to the obligations of the respective parties under each Principal Project 
Contract have been satisfied.  The Borrower has delivered to the TIFIA Lender a fully executed, 
complete, and correct copy of each such Principal Project Contract required to be delivered to, or 
requested by, the TIFIA Lender pursuant to Section 16(b) (Copies of Documents) (including, in 
each case, all exhibits, schedules and other attachments) that is in effect, including any 
amendments or modifications thereto and any related credit support instruments or side letters.  No 
event has occurred that gives the Borrower (as applicable) or, to the Borrower’s knowledge, any 
Principal Project Party, the right to terminate any Principal Project Contract.  The Borrower is not 
in breach of, or in default under, any Principal Project Contract (as applicable), and, to the 
knowledge of the Borrower, no Principal Project Party is in breach of, or in default under, any 
material term of any Principal Project Contract (as applicable). 

(o) Information.  The information furnished by the Borrower to the TIFIA 
Lender, when taken as a whole, does not contain any untrue statement of a material fact or omit to 
state any material fact necessary to make the statements contained therein not misleading as of the 
date made or furnished; provided that no representation or warranty is made with regard to 
projections or other forward-looking statements provided by or on behalf of the Borrower 
(including the Base Case Financial Model, any Revised Financial Model, and the assumptions 
therein) except that the assumptions in the Base Case Financial Model and any Revised Financial 
Model were reasonable in all material respects when made. 

(p) OFAC; Anti-Corruption Laws. 

(i) None of the Borrower nor, to the knowledge of the Borrower, any 
Principal Project Party is a Sanctioned Person. 

(ii) None of the Borrower nor, to the knowledge of the Borrower, any 
Principal Project Party is in violation of or, since the date that is five (5) years prior to the 
Effective Date, has violated:  (A) any applicable Anti-Money Laundering Laws; (B) any 
applicable Sanctions; (C) any applicable Anti-Corruption Laws; or (D) any applicable anti-
drug trafficking or anti-terrorism laws, civil or criminal; or 

(iii) There are no pending or, to the knowledge of the Borrower, 
threatened claims or investigations by any Governmental Authority against, or any internal 
investigations conducted by, the Borrower or, to the knowledge of the Borrower, any 
Principal Project Party, with respect to any possible or alleged violations of any applicable 
Sanctions, Anti-Money Laundering Laws, Anti-Corruption Laws, or any applicable anti-
drug trafficking or anti-terrorism laws. 

(iv) No use of proceeds of the TIFIA Loan or other transaction 
contemplated by this Agreement or any other Related Document will violate any applicable 
Sanctions, Anti-Money Laundering Laws, or Anti-Corruption Laws, or any applicable anti-
drug trafficking or anti-terrorism laws. 
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(q) Trust Estate.  The TIFIA Debt Service payments are limited obligations of 
the Borrower, secured solely by the Trust Estate pledged under the Indenture, which is funded 
solely from the HRTAC Revenues paid by the State to the Borrower pursuant to the HRTAC Act.  
The obligation of the Borrower to make TIFIA Debt Service payments does not constitute an 
indebtedness of the State or any political subdivision thereof other than the Borrower within the 
meaning or application of any constitutional provision or limitation.  The obligation of the 
Borrower to make TIFIA Debt Service payments does not constitute a pledge of the faith, credit 
or taxing power of the State or any political subdivision thereof within the meaning or application 
of any constitutional provision or limitation.  The Borrower has no taxing power. 

(r) Compliance with Law.  The Borrower is in compliance in all material 
respects with, and has conducted (or caused to be conducted) its business and government 
functions and the business and operations of the Project in compliance in all material respects with, 
all applicable laws (other than Environmental Laws, which are addressed in Section 14(s) 
(Environmental Matters)), including those set forth on Exhibit E, to the extent applicable.  To the 
Borrower’s knowledge, each Principal Project Party is, and has caused its respective contractors 
and subcontractors to be, in compliance in all material respects with all applicable laws, including 
those set forth on Exhibit E, to the extent applicable.  No notices of violation of any applicable 
law have been issued, entered or received by the Borrower (as applicable) or, to the Borrower’s 
knowledge and solely in respect of the Project or any Principal Project Contract, any Principal 
Project Party, other than, in each case, notices of violations that are immaterial. 

(s) Environmental Matters.  To the Borrower’s knowledge, each Principal 
Project Party is in compliance with all laws applicable to the Project relating to (i) air emissions, 
(ii) discharges to surface water or ground water, (iii) noise emissions, (iv) solid or liquid waste 
disposal, (v) the use, generation, storage, transportation or disposal of toxic or hazardous 
substances or wastes, (vi) biological resources (such as threatened and endangered species), and 
(vii) other environmental, health or safety matters, including all laws applicable to the Project 
referenced in the notice “Federal Environmental Statutes, Regulations, and Executive Orders 
Applicable to the Development and Review of Transportation Infrastructure Projects,” 79 Fed. 
Reg. 22756 (April 23, 2014) (or any successor Federal Register notice of similar import), which 
document is available at http://www.transportation.gov/policy/transportation-
policy/environment/laws (“Environmental Laws”).  All Governmental Approvals for the Project 
relating to Environmental Laws have been, or, when required, will be, obtained and are (or, as 
applicable, will be) in full force and effect.  The Borrower is not aware of any written 
communication or notice, whether from a Governmental Authority, employee, citizens group, or 
any other Person, that alleges that a Principal Project Party is not in full compliance with all 
Environmental Laws and Governmental Approvals relating thereto in connection with the Project 
and, to the Borrower’s knowledge, there are no circumstances that may prevent or interfere with 
full compliance in the future by a Principal Project Party with any such Environmental Law or 
Governmental Approval.  The Borrower has provided to the TIFIA Lender all material 
assessments, reports, results of investigations or audits, and other material information in the 
possession of or reasonably available to the Borrower regarding the Project’s compliance with (A) 
Environmental Laws, and (B) Governmental Approvals relating to Environmental Laws that are 
required for the Project. 
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(t) Sufficient Rights and Utilities.  As evidenced in each Principal Project 
Contract, VDOT, as the State entity responsible for building, maintaining, and operating the 
interstate, primary, and secondary state highway systems in the State, possesses either valid legal 
and beneficial title to, leasehold title in, or other valid legal rights with respect to the real property 
relating to the Project, in each case as is necessary and sufficient for the construction, operation, 
maintenance and repair of the Project.  The Principal Project Contracts then in effect and the 
Governmental Approvals that have been obtained and are then in full force and effect create rights 
in VDOT sufficient to enable VDOT to own, construct, operate, maintain and repair the Project 
and to perform its obligations under the Principal Project Contracts to which it is a party.  All 
utility services, means of transportation, facilities and other materials necessary for the 
construction and operation of the Project (including, as necessary, gas, electrical, water and sewage 
services and facilities) are, or will be when needed, available to the Project and arrangements in 
respect thereof have been made on commercially reasonable terms. 

(u) Insurance.  To the best of Borrower’s knowledge and after due inquiry, 
VDOT is in compliance with all insurance obligations under, and maintains, or causes to be 
maintained, at all times and with responsible insurers, all insurance as required by, each of the 
Principal Project Contracts. 

(v) Title.  The Borrower has valid legal and beneficial title to, or a valid 
leasehold interest in, the personal property and other assets and revenues thereof (including the 
Pledged Revenues and the Trust Estate) on which it purports to grant Liens pursuant to the 
Indenture Documents, in each case free and clear of any Lien of any kind, except for Liens on the 
Senior Obligations and Intermediate Lien Obligations. 

(w) No Liens.  Except for the Liens in favor of the Senior Obligations and 
Intermediate Lien Obligations, the Borrower has not created, and is not under any obligation to 
create, and has not entered into any transaction or agreement that would result in the imposition 
of, any Lien on the Trust Estate, the Project, the Pledged Revenues, or the properties or assets in 
relation to the Project. 

(x) Intellectual Property.  To the Borrower’s knowledge, VDOT owns, or has 
adequate licenses or other valid rights to use, all patents, trademarks, service marks, trade names, 
copyrights, franchises, formulas, licenses and other rights with respect thereto and has obtained 
assignment of all licenses and other rights of whatsoever nature, in each case necessary for the 
Project and the operation of its business.  To the Borrower’s knowledge, there exists no conflict 
with the rights or title of any third party with respect to the intellectual property described in the 
preceding sentence.  Excluding the use of commercially available “off-the-shelf” software, to the 
Borrower’s knowledge, no product, process, method, substance, part or other material produced 
or employed or presently contemplated to be produced by or employed by the Project infringes or 
will infringe any patent, trademark, service mark, trade name, copyright, franchise, formula, 
license or other intellectual property right of any third party. 

(y) Investment Company Act.  The Borrower is not, and after applying the 
proceeds of the TIFIA Loan will not be, required to register as an “investment company” within 
the meaning of the Investment Company Act of 1940, as amended, and is not “controlled” by a 
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company required to register as an “investment company” under the Investment Company Act of 
1940, as amended. 

(z) Financial Statements.  Each income statement, balance sheet, and statement 
of operations and cash flows (collectively, “Financial Statements”) delivered to the TIFIA Lender 
pursuant to Section 22(c) (Financial Statements) has been prepared in accordance with GASB and 
presents fairly, in all material respects, the financial condition of the Borrower as of the respective 
dates of the balance sheets included therein and the results of operations of the Borrower for the 
respective periods covered by the statements of income included therein.  Except as reflected in 
such Financial Statements, there are no liabilities or obligations of the Borrower of any nature 
whatsoever for the period to which such Financial Statements relate that are required to be 
disclosed in accordance with GASB. 

(aa) Taxes.  The Borrower is not required to file tax returns with any 
Governmental Authority. 

(bb) ERISA.  Neither the Borrower nor any ERISA Affiliate maintains or 
otherwise has any liability in respect of any plan or other arrangement that is subject to ERISA or 
Section 412 of the Tax Code. 

(cc) Sufficient Funds.  The aggregate of (i) all funds that are undrawn but fully 
and completely committed under the Indenture Documents and this Agreement and (ii) all funds 
available under any other unused funding that is committed and available, will be sufficient to pay 
all Total Project Costs necessary to achieve Substantial Completion. 

(dd) Sovereign Immunity.  The Borrower has no immunity from the jurisdiction 
of any court of competent jurisdiction or from any legal process therein which could be asserted 
in any breach of contract action to enforce the obligations of the Borrower under any of the Related 
Documents to which it is a party or the transactions contemplated hereby or thereby, including the 
obligations of the Borrower hereunder and thereunder. 

(ee) Patriot Act.  The Borrower is not required to establish an anti-money 
laundering compliance program pursuant to the Patriot Act. 

(ff) Compliance with Federal Requirements.  With respect to the Project, the 
Borrower and VDOT have complied with all applicable requirements of NEPA, the Uniform 
Relocation Assistance and Real Property Acquisition Policies Act of 1970 (42 U.S.C. § 4601 et 
seq.), and Title VI of the Civil Rights Act of 1964 (42 U.S.C. § 2000d et seq.). 

(gg) Borrower’s Reliance on VDOT’s Certificate.  To assist with the Borrower’s 
compliance under this Section 14, the Borrower may rely on a certificate of an authorized 
representative of VDOT as to VDOT’s compliance with the applicable representations and 
warranties required herein.  
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Section 15. Representations and Warranties of TIFIA Lender.  The TIFIA Lender 
hereby makes the following representations and warranties as of the Effective Date: 

(a) Power and Authority.  The TIFIA Lender has all requisite power and 
authority to make the TIFIA Loan and to perform all transactions contemplated by the Related 
Documents to which it is a party. 

(b) Due Execution; Enforceability.  The Related Documents to which it is a 
party have been duly authorized, executed and delivered by the TIFIA Lender, and are legally 
valid and binding agreements of the TIFIA Lender, enforceable in accordance with their terms. 

(c) Officers’ Authorization.  The officers of the TIFIA Lender executing each 
of the Related Documents to which the TIFIA Lender is a party are duly and properly in office and 
fully authorized to execute the same on behalf of the TIFIA Lender. 

Section 16. Affirmative Covenants.  The Borrower covenants and agrees as follows 
until the date the TIFIA Bond and the obligations of the Borrower under this Agreement (other 
than contingent indemnity obligations) are irrevocably paid in full in cash and the TIFIA Lender 
no longer has any commitment to make disbursements to the Borrower, unless the TIFIA Lender 
waives compliance in writing: 

(a) Securing Liens.  The Borrower shall at any and all times, so far as it may be 
authorized by law, pass, make, do, execute, acknowledge and deliver, all and every such further 
resolutions, acts, deeds, conveyances, assignments, transfers and assurances as may be necessary 
or desirable in connection with assuring, conveying, granting, assigning, securing and confirming 
the Liens in and to the Trust Estate (whether now existing or hereafter arising) granted to the 
Trustee for the benefit of the TIFIA Lender pursuant to the Indenture Documents, or intended so 
to be granted pursuant to the Indenture Documents, or which the Borrower may become bound to 
grant, and the Borrower shall at all times maintain the Trust Estate free and clear of any pledge, 
Lien, charge or encumbrance thereon or with respect thereto that has priority over, or equal rank 
with, the Liens created by the Indenture Documents, other than as permitted by this Agreement, 
and all organizational, regulatory or other necessary action on the part of the Borrower to that end 
shall be duly and validly taken at all times.  The Borrower shall at all times, to the extent permitted 
by law, defend, preserve and protect the Liens on the Trust Estate granted pursuant to the Indenture 
Documents and all the rights of the Trustee for the benefit of the TIFIA Lender under the Indenture 
Documents against all claims and demands of all Persons whomsoever, subject to the Liens 
securing the Senior Obligations and Intermediate Lien Obligations. 

(b) Copies of Documents.   

(i) The Borrower shall furnish to the TIFIA Lender a copy of any draft 
documents and final offering documents (including any Indenture Documents) and cash 
flow projections prepared in connection with the incurrence of any Permitted Debt 
(including the Project BANs) or other indebtedness subject to approval by the TIFIA 
Lender pursuant to Section 17(a) (Indebtedness), in each case prior to the incurrence of any 
such Permitted Debt or such other indebtedness, as well as copies of any continuing 
disclosure documents, prepared by or on behalf of the Borrower in connection with the 
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incurrence of such Permitted Debt or such other indebtedness, in each case promptly 
following the preparation or filing thereof.  Except as otherwise agreed by the TIFIA 
Lender in writing, the Borrower will provide to the TIFIA Lender (i) copies of the then 
current draft documents relating to the incurrence of Permitted Debt (other than equipment 
leases and trade accounts included in such definition) at least thirty (30) days prior to the 
effective date thereof and (ii) copies of fully executed or final versions of such 
documentation within ten (10) days following execution or completion thereof. 

(ii) The Borrower shall provide to the TIFIA Lender, promptly after the 
sending or receipt thereof, copies of (A) final ratings presentations sent to, and any notices, 
reports or other written materials (other than those that are ministerial in nature) received 
from, any Rating Agency that has provided, or is being requested to provide, a rating with 
respect to the Project or any indebtedness of the Borrower that is or will be secured by or 
paid from the Trust Estate or any portion thereof, including the Pledged Revenues, (B) all 
notices and other written communications received by the Borrower from the Trustee or 
any Bondholder, (C) all reports, notices and other written materials required to be sent to 
the Trustee or any Bondholder under the Indenture Documents, and (D) all notices 
delivered by or to the Borrower relating to any of the Principal Project Contracts; unless, 
in each case, the TIFIA Lender notifies the Borrower in writing that any such reports, 
notices and/or other written materials no longer need to be provided. 

(c) Use of Proceeds.  The Borrower shall use the proceeds of the TIFIA Loan 
for purposes permitted by applicable law and as otherwise permitted under this Agreement and the 
other Related Documents. 

(d) Debarment and Suspension Requirements.  The Borrower shall comply with 
2 CFR Part 180, including Subpart C, in particular §§ 180.300 and 180.320, and with 2 CFR § 
1200.332. 

(e) Compliance with Standard Project Agreement.  The Borrower shall ensure 
that VDOT has complied in all material respects with its obligations under each Standard Project 
Agreement and shall pursue all available remedies pursuant thereto to ensure VDOT’s continued 
compliance therewith, including: 

(i) Substantial Completion of the Project is in accordance with the 
respective Construction Schedule; 

(ii) VDOT and each Construction Contractor is in compliance with 2 
CFR Part 180, including Subpart C, in particular §§ 180.300 and 180.320, and with 2 CFR 
§ 1200.332; 

(iii) VDOT’s operation and maintenance of the Project; 

(iv) All Government Approvals necessary for the development, 
construction, operation, and maintenance of the Project have been issued and are in full 
force and effect; and 
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(v) Each Construction Contractor has maintained surety bonds and 
insurance coverage and amounts as required by the applicable Principal Project Contract. 

(f) Notice. 

(i) The Borrower shall, within five (5) Business Days after the 
Borrower learns of the occurrence, give the TIFIA Lender notice of any of the following 
events or receipt of any of the following notices, as applicable, setting forth details of such 
event: 

(A) Substantial Completion:  the occurrence of Substantial 
Completion, such notice to be provided in the form set forth in Exhibit L; 

(B) Defaults; Events of Default:  the occurrence of any Default 
or Event of Default; 

(C) Litigation:  (1) the filing of any litigation, suit or action, or 
the commencement of any proceeding, against the Borrower before any arbitrator, 
Governmental Authority, alternative dispute resolution body, or other neutral third-
party, or the receipt by the Borrower in writing of any threat of litigation, suit, 
action, or proceeding, or of any written claim against the Borrower or VDOT with 
respect to the Project that, in each case, could reasonably be expected to have a 
Material Adverse Effect, and any material changes in the status of such litigation, 
suit, action or claim, and (2) any judgments against the Borrower with award 
amounts in excess of $5,000,000 (inflated annually by CPI), either individually or 
in the aggregate; 

(D) Delayed Governmental Approvals:  any failure to receive or 
delay in receiving any Governmental Approval or making any required filing, 
notice, recordation or other demonstration to or with a Governmental Authority, in 
each case to the extent such failure or delay will or could reasonably be expected 
to result in a delay to any major milestone date (including the Projected Substantial 
Completion Date) set forth in the Construction Schedule, together with a written 
explanation of the reasons for such failure or delay and the Borrower’s plans to 
remedy or mitigate the effects of such failure or delay; 

(E) Environmental Notices: any notice of material violation 
under any Environmental Law related to the Project or any material changes to the 
NEPA Determination; 

(F) Amendments: except as otherwise agreed by the TIFIA 
Lender in writing, copies of (1) any proposed amendments to any Principal Project 
Contract or other Related Document at least thirty (30) days prior to the effective 
date thereof and (2) fully executed amendments within ten (10) days following 
execution thereof; 
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(G) Principal Project Contract Defaults:  any material breach or 
default or event of default on the part of the Borrower, VDOT, or any other party 
under any Principal Project Contract; 

(H) Uncontrollable Force:  the occurrence of any Uncontrollable 
Force that could reasonably be expected to result in a Material Adverse Effect; 

(I) Project Changes:  any (1) change to the Total Project Costs 
forecasts in excess of five percent (5%) of total forecasted Total Project Costs (2) 
proposed change to the Project Substantial Completion Date, together with an 
explanation of the reasons for such proposed adjustment, and (3) material change 
to the Construction Schedule; 

(J) Ratings Changes:  any change in the rating assigned to any 
Bonds by any Rating Agency that has provided a public rating on such 
indebtedness, the Borrower, or the Pledged Revenues; 

(K) 2 CFR Notices:  (1) that any of the information set forth in 
the certificate provided pursuant to Section 13(a)(iv) (Conditions Precedent to 
Effectiveness) was incorrect at the time the certificate was delivered or there has 
been a change in status of the Borrower or any of its principals with respect to the 
criteria set forth in 2 CFR § 180.335; (2) any other notification required pursuant 
to 2 CFR § 180.350; and (3) any violation of Federal criminal law involving fraud, 
bribery, or gratuity violations potentially affecting the TIFIA Loan as described in 
2 CFR § 200.113, and the Borrower shall require VDOT, the Construction 
Contractors, and each of their subcontractors for the Project to provide it notice of 
any such violation; 

(L) Appropriations: if the appropriation of the HTRF Revenues 
to the HRTF (1) was not included in each biennial budget or any supplemental 
budget that is presented to the General Assembly, and/or (2) if the General 
Assembly failed to appropriate for the next State fiscal biennium;  

(M) Material Events:  the filing of (together with a copy of) any 
notice to the Municipal Securities Rulemaking Board of any of the events described 
in clause (b)(5)(i)(C) of Rule 15c2-12 of the U.S. Securities and Exchange 
Commission (or any similar rule); and 

(N) Other Adverse Events:  the occurrence of any other event or 
condition, including any notice of breach from a contract counterparty, that could 
reasonably be expected to result in a Material Adverse Effect. 

(ii) The Borrower shall provide the TIFIA Lender with any further 
information reasonably requested by the TIFIA Lender from time to time concerning the 
matters described in Section 16(f)(i) (Notice). 

(g) Remedial Action.  Within thirty (30) calendar days after the Borrower learns 
of the occurrence of an event specified in Section 16(f)(i) (Notice) (other than in Section 
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16(f)(i)(A) (Substantial Completion), (Section 16(f)(i)(F) (Amendments), or Section 16(f)(i)(J) 
(Ratings Changes) (in the case of a ratings upgrade)), the Borrower’s Authorized Representative 
shall provide a statement to the TIFIA Lender setting forth the actions the Borrower proposes to 
take with respect thereto. 

(h) Maintain Legal Structure.  The Borrower shall maintain its existence as a 
body politic and a political subdivision under the laws of the State.  The Borrower shall at all times 
do or cause to be done all things necessary to obtain, preserve, renew, extend and keep in full force 
and effect the Governmental Approvals and any other rights, licenses, franchises, and 
authorizations material to the conduct of its business. 

(i) Annual Rating.  The Borrower shall, commencing in [2022], no later than 
the last Business Day of June of each year during the term of the TIFIA Bond, at no cost to the 
TIFIA Lender, provide to the TIFIA Lender a public rating on the TIFIA Bond and any other 
Bonds outstanding by a Rating Agency, together with the rating report or letter delivered by such 
Rating Agency in connection with each such rating, if any, in each case prepared no earlier than 
June 1 of such year. 

(j) Project Funds; Permitted Investments. 

(i) The Borrower shall fund the TIFIA Debt Service Reserve Fund in 
an amount equal to the TIFIA Debt Service Reserve Required Balance by no later than the 
date that is the later of (A) the Substantial Completion Date and (B) the date the final 
disbursement of the TIFIA Loan.  Thereafter, the Borrower shall maintain the TIFIA Debt 
Service Reserve Fund in an amount equal to the TIFIA Debt Service Reserve Required 
Balance.  To the extent that a Debt Service Reserve Fund is established at any lien level 
with respect to any other Series (as defined in the Indenture) of Bonds, the Borrower shall 
maintain such Debt Service Reserve Fund in an amount equal to the relevant Debt Service 
Reserve Requirement in accordance with the provisions of this Agreement and the 
applicable Indenture Documents.  Amounts in any Debt Service Reserve Fund shall be 
made available to ensure the timely payment of the principal, interest, and premium, if any, 
on the Bonds to which it relates.   

(ii) To the extent not provided in Section 16(j)(i) (Project Funds; 
Permitted Investments), the Borrower shall cause the other Reserve Accounts to be funded 
in such amounts and under such conditions as are required by this Agreement and the 
Indenture Documents. 

(iii) Amounts on deposit in the Project Funds, except as to the Series 
2018A Bonds, shall be held uninvested or invested in Permitted Investments.  Permitted 
Investments must mature or be redeemable at the election of the holder as follows:  (A) 
with respect to Permitted Investments maintained in the TIFIA Debt Service Reserve Fund, 
not later than the next Semi-Annual Payment Date, (B) with respect to Permitted 
Investments maintained in the TIFIA Debt Service Fund or in any debt service account in 
respect of Senior Obligations corresponding to amounts needed for the payment of interest, 
not later than the next Semi-Annual Payment Date, (C) with respect to Permitted 
Investments maintained in the TIFIA Debt Service Fund or in any debt service account for 
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Senior Obligations corresponding to amounts needed for the repayment of principal, the 
next Payment Date for repayment of principal in respect of such debt, and (D) with respect 
to any other Project Funds, on or prior to the date on which the funds invested in such 
Permitted Investments are reasonably expected to be needed for any payment from the 
applicable Project Fund.  The Borrower shall, promptly but in any event within five (5) 
days, liquidate any investment that was, but no longer is, a Permitted Investment and shall 
invest the proceeds of such investment solely into one or more Permitted Investments. 

(iv) The Borrower may replace all or a portion of the required balance 
of any Reserve Account, in accordance with the terms of the applicable Indenture 
Documents, with an Acceptable Letter of Credit provided by a financial institution with an 
Acceptable Credit Rating.  If at any time an issuer of an Acceptable Letter of Credit 
securing a Reserve Account ceases to be a Qualified Issuer, the Borrower shall cause such 
letter of credit to be replaced by a new Acceptable Letter of Credit within ten (10) calendar 
days of the date on which the current issuer ceased to be a Qualified Issuer, or the Trustee 
shall be permitted to immediately draw the full amount of such letter of credit and deposit 
the proceeds of such drawing into the applicable Reserve Account.  Any new Acceptable 
Letter of Credit shall have the same terms and conditions (including expiration date and 
face amount) as the letter of credit being replaced, or such other terms and conditions as 
may be satisfactory to the TIFIA Lender.  If any letter of credit securing a Reserve Account 
is scheduled to expire prior to the Final Maturity Date, the Borrower shall replace such 
letter of credit with a new Acceptable Letter of Credit at least ten (10) Business Days prior 
to the stated expiry date of the existing letter of credit and such new Acceptable Letter of 
Credit shall be in an amount equal to at least the amount of expiring letter of credit.  If the 
Borrower fails to provide such new Acceptable Letter of Credit by the date required above, 
the Trustee shall (and the TIFIA Lender shall have the right to direct the Trustee to) 
immediately draw the full undrawn amount of the existing letter of credit and deposit the 
proceeds of such drawing into the applicable Reserve Account. 

(k) Material Obligations; Liens.  The Borrower shall pay its material 
obligations promptly and in accordance with their terms and pay and discharge promptly all taxes, 
assessments, and governmental charges or levies imposed upon it or upon the Trust Estate or any 
portion thereof, including the Pledged Revenues, or the Borrower’s other income or profits or in 
respect of its property, before the same shall become delinquent or in default, as well as all lawful 
and material claims for labor, materials and supplies or other claims which, if unpaid might give 
rise to a Lien upon such properties or any part thereof or on the Trust Estate or any portion thereof, 
including the Pledged Revenues; provided, however, that such payment and discharge shall not be 
required with respect to any such tax, assessment, charge, levy, claim or Lien so long as the validity 
or amount thereof shall be contested by the Borrower in good faith by appropriate proceedings and 
so long as the Borrower shall have set aside adequate reserves with respect thereto in accordance 
with and to the extent required by GASB, applied on a consistent basis. 

(l) Hedging. 

(i) As a condition to the issuance of any Senior Obligations or 
Intermediate Lien Obligations that bear interest at a Variable Interest Rate, the Borrower 
shall enter into a Qualified Hedge with respect to such Senior Obligations or Intermediate 
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Lien Obligations and shall maintain such Qualified Hedge in place until the earlier to occur 
of (i) the maturity date of any such Senior Obligations or Intermediate Lien Obligations 
and (ii) the Final Maturity Date.  Each Qualified Hedge must have an aggregate stated 
notional amount of not less than (A) during the Construction Period, at least ninety percent 
(90%) and not more than one hundred ten percent (110%) of the aggregate principal 
amount of the Variable Interest Rate Obligations projected to be outstanding during such 
time period and (B) at all other times, at least ninety-eight percent (98%) and not more than 
one hundred two percent (102%) of the aggregate principal amount of the Variable Interest 
Rate Obligations projected to be outstanding until the maturity of such Variable Interest 
Rate Obligations.  Any such Qualified Hedge shall have a payment profile that is 
reasonably consistent with the expected draw and repayment schedule of the applicable 
Variable Interest Rate Obligations subject to such Qualified Hedge.  Such Qualified Hedge 
shall have a stated maturity or termination date not earlier than the earlier to occur of (x) 
the Final Maturity Date and (y) the final maturity date of the Variable Interest Rate 
Obligations subject to such Qualified Hedge. 

(ii) Each Qualified Hedge shall provide for a fixed interest rate resulting 
in fixed payment amounts payable by the Borrower to the Qualified Hedge Provider.  The 
Borrower’s obligations to pay Hedging Obligations and Hedging Termination Obligations 
shall be from the sources and in the priority specified in the Indenture Documents.  The 
Borrower shall ensure that, as of the day following the termination date of any Qualified 
Hedge that for any reason terminates before the final maturity date of the Variable Interest 
Rate Obligations subject to such Qualified Hedge, (A) a Subsequent Qualified Hedge (as 
defined below) is in full force and effect or (B) the Variable Interest Rate Obligations have 
been converted to a fixed rate, in each case in accordance with this Agreement and the 
Indenture Documents. 

(iii) Any Hedging Transaction entered into subsequent to the initial 
Qualified Hedge (a “Subsequent Qualified Hedge”) shall (A) be a Qualified Hedge, (B) 
commence no later than the termination date of the Qualified Hedge that is terminating and 
(C) terminate no earlier than the earlier to occur of (1) the Final Maturity Date and (2) the 
final maturity date of the Variable Interest Rate Obligations subject to such Subsequent 
Qualified Hedge. 

(iv) The Borrower shall not commence seeking any bids from any 
Qualified Hedge Provider for a Subsequent Qualified Hedge unless, at least thirty (30) days 
prior thereto, the Borrower has delivered to the TIFIA Lender evidence satisfactory to the 
TIFIA Lender and certified by the Borrower’s Authorized Representative that the process 
to be utilized by the Borrower for selecting such Subsequent Qualified Hedge is a 
competitive process designed to obtain a fair market price and to avoid conflicts of interest.  
At the time the Subsequent Qualified Hedge is priced, the Borrower shall provide to the 
TIFIA Lender a certificate from a qualified third party acceptable to the TIFIA Lender to 
the effect that either the underlying fixed rate or the price of acquiring such Subsequent 
Qualified Hedge is a fair price based on the interest rate market at the time such Qualified 
Hedge is priced. 
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(v) The Trustee shall be granted a security interest in each Qualified 
Hedge and payments due under each Qualified Hedge in order to secure the Borrower’s 
obligations under the TIFIA Loan Documents.  The Hedging Agreements shall provide 
that all payments due thereunder to the Borrower shall be made directly to the Trustee for 
deposit and disbursement in accordance with the Indenture Documents. 

(vi) The Borrower shall neither terminate (other than Permitted Hedging 
Terminations), transfer, nor consent to any transfer (other than to a Qualified Hedge 
Provider) of any existing Qualified Hedge without the TIFIA Lender’s prior written 
consent as long as the Borrower is required to maintain a Qualified Hedge pursuant to this 
Agreement. 

(vii) If at any time a Hedging Bank no longer satisfies the requirements 
for a Qualified Hedge Provider, the Borrower shall, within thirty (30) days (or such lesser 
number of days required by the applicable Hedging Agreement, including any credit 
support annex thereto) of the date on which such Hedging Bank failed to qualify as a 
Qualified Hedge Provider, either (A) cash collateralize the mark-to-market value of the 
Hedging Termination Obligations (in accordance with the credit support annex or similar 
requirements of the applicable Hedging Agreement) or provide a guarantee for such 
amount from an entity with an Acceptable Credit Rating, or (B) cause such disqualified 
Hedging Bank to be replaced by a Qualified Hedge Provider, whether by means of a 
transfer of the disqualified Hedging Bank’s Hedging Agreement to a Qualified Hedge 
Provider or by means of a termination of such disqualified Hedging Bank’s Hedging 
Agreement and replacement thereof by a Hedging Agreement with a Qualified Hedge 
Provider on terms and conditions that satisfy the requirements of this Section 16(l) 
(Hedging); provided that if the disqualified Hedging Bank’s highest credit rating from any 
Rating Agency is less than ‘A-’, ‘A3’ or the equivalent, clause (A) shall not apply and the 
Borrower shall be required to cause such disqualified Hedging Bank to be replaced by a 
Qualified Hedge Provider pursuant to clause (B). 

(m) SAM Registration.  The Borrower shall (i) maintain its active registration 
status with the federal System for Award Management (www.SAM.gov) (or any successor system 
or registry) and (ii) within sixty (60) days prior to each anniversary of the Effective Date, provide 
to the TIFIA Lender evidence of such active registration status with no active exclusions reflected 
in such registration, in each case until the Final Maturity Date or to such earlier date as all amounts 
due or to become due to the TIFIA Lender hereunder have been irrevocably paid in full in cash. 

(n) Immunity.  The Borrower agrees that it will not assert any immunity (and 
hereby confirms that it has no such immunity) it may have as a governmental entity from lawsuits, 
other actions and claims, and any judgments with respect to the enforcement of any of the 
contractual obligations of the Borrower under this Agreement or any other TIFIA Loan Document. 

(o) Patriot Act.  If the anti-money laundering compliance program provisions 
of the Patriot Act become applicable to the Borrower, then the Borrower will provide written notice 
to the TIFIA Lender of the same and will promptly establish an anti-money laundering compliance 
program that complies with all requirements of the Patriot Act. 
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(p) Cargo Preference Act.  Pursuant to 46 CFR Part 381, the Borrower hereby 
agrees as follows, and shall insert the following clauses in contracts entered into by the Borrower 
pursuant to which equipment, materials or commodities may be transported by ocean vessel in 
carrying out the Project: 

(i) At least fifty percent (50%) of any equipment, materials or 
commodities procured, contracted for or otherwise obtained with TIFIA Loan proceeds, 
and which may be transported by ocean vessel, shall be transported on privately owned 
United States-flag commercial vessels, if available. 

(ii) Within twenty (20) days following the date of loading for shipments 
originating within the United States or within thirty (30) Business Days following the date 
of loading for shipments originating outside the United States, a legible copy of a rated, 
‘on-board’ commercial ocean bill-of-lading in English for each shipment of cargo 
described in paragraph (i) above shall be furnished to both the TIFIA Lender and to the 
Division of National Cargo, Office of Market Development, Maritime Administration, 
Washington, DC 20590. 

(q) Lobbying.  The Borrower shall comply with all applicable certification, 
declaration and/or disclosure requirements under 49 CFR Part 20. 

(r) Reporting Subawards and Executive Compensation.  To the extent 
applicable, the Borrower shall comply, and shall require each subrecipient to comply, with the 
reporting requirements set forth in Exhibit P hereto. 

Section 17. Negative Covenants.  The Borrower covenants and agrees as follows until 
the date the TIFIA Bond and the obligations of the Borrower under this Agreement (other than 
contingent indemnity obligations) are irrevocably paid in full in cash, unless the TIFIA Lender 
waives compliance in writing: 

(a) Indebtedness. 

(i) Prior to the incurrence of Additional Obligations, the Borrower shall 
provide to the TIFIA Lender a certificate signed by the Borrower’s Authorized 
Representative, demonstrating to the TIFIA Lender’s satisfaction that such proposed 
indebtedness is authorized pursuant to this Section 17(a) (Indebtedness) and satisfies the 
applicable requirements under the definitions of “Permitted Debt” and “Additional 
Obligations,” as applicable. 

(ii) Except for Additional Obligations, the Borrower shall not, without 
the prior written consent of the TIFIA Lender, issue or incur indebtedness under the 
Indenture; provided that (1) the Borrower shall not incur any indebtedness of any kind 
payable from, secured or supported by the Trust Estate, including Additional Obligations, 
following the occurrence, and during the continuation, of an Event of Default, and (2) the 
Borrower shall not issue any additional Subordinate Obligations without the TIFIA 
Lender’s consent. 
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(iii) The Borrower shall not issue Subordinate Obligations which bear 
interest at a Variable Interest Rate. 

(iv) To the extent any Obligations consists of Put Bonds, the Borrower 
must maintain a Credit Facility that will pay any amounts payable by the Borrower in 
respect of such Put Bonds. 

(b) No Lien Extinguishment; Adverse Amendments.  The Borrower shall not, 
and shall not permit any Person to, without the prior written consent of the TIFIA Lender, (i) 
extinguish, impair, or transfer the Liens on the Trust Estate granted pursuant to the Indenture, (ii) 
terminate, assign, amend, modify, replace, or supplement any Related Document in a manner that 
could adversely affect the TIFIA Lender (in the TIFIA Lender’s determination) in connection with 
the TIFIA Loan, (iii) waive or permit a waiver of any provision of any Related Document in a 
manner that could adversely affect the TIFIA Lender (in the TIFIA Lender’s determination) in 
connection with the TIFIA Loan, (iv) terminate, assign, amend or modify, or waive timely 
performance by any party of material covenants under any Principal Project Contract except for 
termination, assignment, amendment, modification or waiver that could not reasonably be 
expected to have a Material Adverse Effect (in the TIFIA Lender’s determination), or (v) agree to 
(A) any material amendment to a Standard Project Agreement, including a change to the 
Construction Schedule attached thereto, or (B) the use of the Project by VDOT other than for the 
purposes described in the Standard Project Agreement.  Except as otherwise agreed by the TIFIA 
Lender in writing, the Borrower will provide to the TIFIA Lender (x) copies of any proposed 
amendments, modifications, replacements of, or supplements to any Related Document at least 
thirty (30) days prior to the effective date thereof, and (y) complete, correct and fully executed 
copies of any amendment, modification or supplement to any Related Document within five (5) 
Business Days after execution thereof. 

(c) No Prohibited Liens.  Except for the Liens granted pursuant to the Indenture 
Documents, the Borrower shall not create, incur, assume or permit to exist any Lien on the Trust 
Estate, the Pledged Revenues, or the Borrower’s respective rights therein.  The Borrower shall not 
collaterally assign any of its rights under or pursuant to any Principal Project Contract and shall 
not permit a Lien to encumber the Borrower’s rights or privileges under any Principal Project 
Contract, except pursuant to the Indenture Documents in favor of the Trustee on behalf of the 
Secured Parties. 

(d) No Prohibited Sale, Lease or Assignment.  The Borrower shall not sell, 
lease, or assign its rights and obligations under any Related Document, unless such sale, lease or 
assignment (A) could not reasonably be expected to result in a Material Adverse Effect, and (B) is 
made by the Borrower in the ordinary course of business. 

(e) Organizational Documents; Fiscal Year.  The Borrower shall not at any time 
(i) amend or modify its Organizational Documents (other than any amendment or modification 
that is of a ministerial nature and that is not adverse to the interests of any Secured Party under the 
Indenture or in the Trust Estate) without the prior written consent of the TIFIA Lender, or (ii) 
adopt any fiscal year other than the Borrower Fiscal Year, except with thirty (30) days’ prior 
written notice to the TIFIA Lender. 
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(f) Transactions with other Governmental Authorities.  Except for the 
transactions expressly contemplated in the TIFIA Loan Documents, the Borrower shall not engage 
in any other transactions in connection with the Project with any other Governmental Authority 
(including any other Governmental Authority of or in the State), the terms and provisions of which 
are materially adverse to the Borrower or the Project or that could reasonably be expected to result 
in a Material Adverse Effect. 

(g) No Payment with Federal Funds.  The Borrower shall not pay any portion 
of TIFIA Debt Service nor any other amount to the TIFIA Lender or to the Federal Government 
pursuant to the TIFIA Loan Documents with funds received directly or indirectly from the Federal 
Government; provided, however, that the Borrower may prepay the TIFIA Loan in whole or in 
part with the proceeds of a validly issued federal credit instrument pursuant to, and in accordance 
with, Section 10 (Prepayment). 

(h) Change in Legal Structure; Mergers and Acquisitions.  The Borrower shall 
not, and shall not agree to, reorganize, consolidate with, or merge into another Person unless (A) 
such Person is a successor public entity or agency created by State law that succeeds to the assets 
of the Borrower and assumes the obligations of the Borrower hereunder and under the Related 
Documents to which the Borrower is a party, including payment of the TIFIA Bond and (B) such 
merger, consolidation, or reorganization does not adversely affect or impair to any extent or in any 
manner (1) the Pledged Revenues or other elements of the Trust Estate, or (2) the availability of 
the Pledged Revenues for the payment and security of the obligations of the Borrower under this 
Agreement and the other TIFIA Loan Documents; and (B) the Borrower provides to the TIFIA 
Lender, no later than sixty (60) days prior to the date of reorganization, consolidation or merger, 
prior written notice of such reorganization, consolidation or merger and the agreements and 
documents authorizing the reorganization, consolidation or merger, satisfactory in form and 
substance to the TIFIA Lender.  The documents authorizing any reorganization, consolidation or 
merger shall contain a provision, satisfactory in form and substance to the TIFIA Lender, that, 
following such reorganization, consolidation or merger, the successor will assume, by operation 
of law or otherwise, the due and punctual performance and observance of all of the representations, 
warranties, covenants, agreements and conditions of this Agreement and the other Related 
Documents to which the Borrower is a party.  In addition, the Borrower shall provide all 
information concerning such reorganization, consolidation or merger as shall have been reasonably 
requested by the TIFIA Lender. 

(i) No Defeasance of TIFIA Bond.  The Borrower shall not defease the TIFIA 
Bond pursuant to the Indenture and the TIFIA Supplemental Indenture without the prior written 
consent of the TIFIA Lender. 

(j) OFAC Compliance.   

(i) The Borrower shall not: 

(A) violate (1) any applicable Anti-Money Laundering Laws, (2) 
any applicable Sanctions, (3) any applicable Anti-Corruption Laws or (4) any 
applicable anti-drug trafficking or anti-terrorism laws, civil or criminal; 
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(B) use the proceeds of the TIFIA Loan for purposes other than 
those permitted by applicable law and as otherwise permitted under this Agreement 
and the other Related Documents; or 

(C) make a payment, directly or indirectly, to any Principal 
Project Party that (1) to the Borrower’s knowledge, has violated any of the laws 
referenced in Section 17(j)(i) (OFAC Compliance) or (2) is a Sanctioned Person. 

(ii) The Borrower shall ensure that each of its directors, officers, 
employees, and agents, shall not, directly or indirectly, use the proceeds of the TIFIA Loan 
or lend to, make any payment to, contribute or otherwise make available any funds to any 
affiliate, joint venture partner or other Person (A) in furtherance of an offer, payment, 
promise to pay, or authorization of the payment or giving of money, or anything else of 
value, to any Person in violation of any applicable Anti-Corruption Laws, (B) in any 
manner that would result in the violation of any applicable Anti-Money Laundering Laws, 
(C) for the purpose of funding, financing or facilitating any activities, business or 
transaction of or with any Sanctioned Person, or in any Sanctioned Country, or (D) in any 
other manner that would result in the violation of any Sanctions by any Person (including 
the Executive Director, the TIFIA Lender or any Principal Project Party). 

(k) Hedging.  Other than interest rate hedging transactions expressly permitted 
hereunder, the Borrower shall not enter into any swap or hedging transaction, including inflation 
indexed swap transactions, “cap” or “collar” transactions, futures, or any other hedging transaction 
without the prior written consent of the TIFIA Lender. 

Section 18. Indemnification.  To the fullest extent permitted by applicable law, the 
Borrower shall indemnify the TIFIA Lender and any official, employee, agent, advisor, or 
representative of the TIFIA Lender (each such Person being herein referred to as an “Indemnitee”) 
against, and hold each Indemnitee harmless from, any and all losses, claims, damages, liabilities, 
fines, penalties, costs and expenses (including the fees, charges and disbursements of any counsel 
for any Indemnitee and the costs of environmental remediation), whether known, unknown, 
contingent or otherwise, incurred by or asserted against any Indemnitee arising out of, in 
connection with, or as a result of (a) the execution, delivery and performance of this Agreement or 
any of the other Related Documents, (b) the TIFIA Loan or the use of the proceeds thereof, or (c) 
the violation of any law, rule, regulation, order, decree, judgment or administrative decision 
relating to the environment, the preservation or reclamation of natural resources, the management, 
release or threatened release of any hazardous material or to health and safety matters; in each case 
arising out of or in direct relation to the Project; provided that such indemnity shall not, as to any 
Indemnitee, be available to the extent that such losses, claims, damages, liabilities, fines, penalties, 
costs or related expenses are determined by a court of competent jurisdiction by final and 
nonappealable judgment to have resulted from the gross negligence or willful misconduct of such 
Indemnitee.  In case any action or proceeding is brought against an Indemnitee by reason of any 
claim with respect to which such Indemnitee is entitled to indemnification hereunder, the Borrower 
shall be entitled, at its expense, to participate in the defense thereof; provided that such Indemnitee 
has the right to retain its own counsel, at the Borrower’s expense, and such participation by the 
Borrower in the defense thereof shall not release the Borrower of any liability that it may have to 
such Indemnitee.  Any Indemnitee against whom any indemnity claim contemplated in this Section 
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18 (Indemnification) is made shall be entitled, after consultation with the Borrower and upon 
consultation with legal counsel wherein such Indemnitee is advised that such indemnity claim is 
meritorious, to compromise or settle any such indemnity claim.  Any such compromise or 
settlement shall be binding upon the Borrower for purposes of this Section 18 (Indemnification).  
Nothing herein shall be construed as a waiver of any legal immunity that may be available to any 
Indemnitee.  To the extent permitted by applicable law, neither the Borrower nor the TIFIA Lender 
shall assert, and each of the Borrower and the TIFIA Lender hereby waives, any claim against any 
Indemnitee or the Borrower, respectively, on any theory of liability, for special, indirect, 
consequential or punitive damages (as opposed to direct or actual damages) arising out of, in 
connection with, or as a result of, this Agreement, any of the other Related Documents, the other 
transactions contemplated hereby and thereby, the TIFIA Loan or the use of the proceeds thereof, 
provided that nothing in this sentence shall limit the Borrower’s indemnity obligations to the extent 
such damages are included in any third party claim in connection with which an Indemnitee is 
entitled to indemnification hereunder.  All amounts due to any Indemnitee under this Section 18 
(Indemnification) shall be payable promptly upon demand therefor.  The obligations of the 
Borrower under this Section 18 (Indemnification) shall survive the payment or prepayment in full 
or transfer of the TIFIA Bond, the enforcement of any provision of this Agreement or the other 
Related Documents, any amendments, waivers (other than amendments or waivers in writing with 
respect to this Section 18 (Indemnification)) or consents in respect hereof or thereof, any Event of 
Default, and any workout, restructuring or similar arrangement of the obligations of the Borrower 
hereunder or thereunder. 

Section 19. Sale of TIFIA Loan.  The TIFIA Lender shall not sell the TIFIA Loan at 
any time prior to the Substantial Completion Date.  At any time after Substantial Completion, the 
TIFIA Lender may sell the TIFIA Loan to another entity or reoffer the TIFIA Loan into the capital 
markets only in accordance with the provisions of this Section 19 (Sale of TIFIA Loan).  Any such 
sale or reoffering shall be on such terms as the TIFIA Lender shall deem acceptable in its sole 
discretion.  However, in making such sale or reoffering the TIFIA Lender shall not change the 
terms and conditions of the TIFIA Loan without the prior written consent of the Borrower in 
accordance with Section 30 (Amendments and Waivers).  The TIFIA Lender shall provide, at least 
thirty (30) days prior to any sale or reoffering of the TIFIA Loan, written notice to the Borrower 
of the TIFIA Lender’s intention to consummate such a sale or reoffering; provided, however, that 
no such notice shall be required during the continuation of any Event of Default.  The provision 
of any notice pursuant to this Section 19 (Sale of TIFIA Loan) shall not (x) obligate the TIFIA 
Lender to sell nor (y) provide the Borrower with any rights or remedies in the event the TIFIA 
Lender, for any reason, does not sell the TIFIA Loan. 

Section 20. Events of Default and Remedies. 

(a) An “Event of Default” shall exist under this Agreement if any of the 
following occurs: 

(i) Payment Default.  The Borrower shall fail to pay any amount of 
principal of or interest on the TIFIA Loan (including TIFIA Debt Service required to have 
been paid pursuant to the provisions of Section 9 (Payment of Principal and Interest), and 
any mandatory prepayment required pursuant to the provisions of Section 10(a) 
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(Mandatory Prepayments)), when due and payable (each such failure, a “Payment 
Default”). 

(ii) Covenant Default.  The Borrower shall fail to observe or perform 
any covenant, agreement or obligation of the Borrower under this Agreement (including 
any payment of fees or other amounts (other than principal and interest) payable 
hereunder), the TIFIA Bond or any other TIFIA Loan Document (other than in the case of 
any Payment Default or any Development Default), and such failure shall not be cured 
within thirty (30) days after the earlier to occur of (A) receipt by the Borrower from the 
TIFIA Lender of written notice thereof, (B) the Borrower’s knowledge of such failure, or 
(C) with respect to any non-payment of fees or amounts described above in this clause (ii), 
the date on which any such fees or amounts became due and payable; provided, however, 
that if such failure is capable of cure but cannot reasonably be cured within such thirty (30) 
day cure period, then no Event of Default shall be deemed to have occurred or be 
continuing under this Section 20(a)(ii) (Covenant Default), and such thirty (30) day cure 
period shall be extended by up to one hundred fifty (150) additional days, if and so long as 
(x) within such thirty (30) day cure period the Borrower shall commence actions reasonably 
designed to cure such failure and shall diligently pursue such actions until such failure is 
cured, and (y) such failure is cured within one hundred eighty (180) days of the date 
specified in either (A) or (B) above, as applicable; provided, further, that no extension of 
the thirty (30) day cure period shall be permitted for any failure to pay any fee or other 
amount (excluding principal and interest) payable hereunder. 

(iii) Development Default.  A Development Default shall occur.   

(iv) Misrepresentation Default.  Any of the representations, warranties 
or certifications of the Borrower made in or delivered pursuant to the TIFIA Loan 
Documents (or in any certificates delivered by the Borrower in connection with the TIFIA 
Loan Documents) shall prove to have been false or misleading in any material respect when 
made or deemed made (or any representation and warranty that is subject to a materiality 
qualifier shall prove to have been false or misleading in any respect); provided that no 
Event of Default shall be deemed to have occurred under this Section 20(a)(iv) 
(Misrepresentation Default) if and so long as: 

(A) such misrepresentation is not intentional; 

(B) such misrepresentation is not a misrepresentation in respect 
of Section 14(h) (No Debarment), Section 14(j) (Transportation Improvement 
Program), Section 14(p) (OFAC; Anti-Corruption Laws), Section 14(ee) (Patriot 
Act), or Section 14(ff) (Compliance with Federal Requirements); 

(C) in the reasonable determination of the TIFIA Lender, such 
misrepresentation has not had, and would not reasonably be expected to result in, a 
Material Adverse Effect; 

(D) in the reasonable determination of the TIFIA Lender, the 
underlying issue giving rise to the misrepresentation is capable of being cured; 
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(E) the underlying issue giving rise to the misrepresentation is 
cured by the Borrower within thirty (30) days from the date on which the Borrower 
first became aware (or reasonably should have become aware) of such 
misrepresentation; and 

(F) the Borrower diligently pursues such cure during such thirty 
(30) day period. 

(v) Acceleration of Senior Obligations, Intermediate Lien Obligations 
or Subordinate Obligations.  Any acceleration shall occur of the maturity of any Senior 
Obligations, Intermediate Lien Obligations, or Subordinate Obligations, or any such Senior 
Obligations, Intermediate Lien Obligations, or Subordinate Obligations shall not be paid 
in full upon the final maturity thereof. 

(vi) Judgments.  One or more judgments (A) for the payment of money 
in an aggregate amount in excess of $5,000,000 (inflated annually by CPI) that are payable 
from the Trust Estate or any portion thereof, including the Pledged Revenues, and are not 
otherwise fully covered by insurance (for which the insurer has acknowledged and not 
disputed coverage) or (B) that would reasonably be expected to result in a Material Adverse 
Effect shall, in either case, be rendered against the Borrower, and the same shall remain 
undischarged for a period of thirty (30) consecutive days during which time period 
execution shall not be effectively stayed, or any action shall be legally taken by a judgment 
creditor to attach or levy upon any assets of the Borrower to enforce any such judgment. 

(vii) Failure to Maintain Existence; Organizational Documents.  The 
Borrower shall fail to maintain its existence as a body politic and a political subdivision 
created and existing under the laws of the State or the HRTAC Act shall be repealed or 
amended or modified in such a manner as could reasonably be expected to result in a 
Material Adverse Effect, unless at or prior to the time the Borrower ceases to exist in such 
form or the repeal or amendment of the HRTAC Act described above becomes effective, a 
successor public agency or governing body has been created by the State pursuant to a 
valid and unchallenged State law and has succeeded to the assets of the Borrower and has 
assumed all of the obligations of the Borrower under the TIFIA Loan Documents and the 
Indenture Documents, including the payment of all Secured Obligations. 

(viii) Occurrence of a Bankruptcy Related Event.  (A) A Bankruptcy 
Related Event shall occur with respect to the Borrower or (B) a Bankruptcy Related Event 
shall occur with respect to any Principal Project Party provided that (1) prior to Substantial 
Completion of a Project, the occurrence of a Bankruptcy Related Event with respect to any 
Construction Contractor shall not constitute an Event of Default if the Borrower or VDOT 
shall have promptly provided evidence satisfactory to the TIFIA Lender demonstrating that 
the Construction Contractor has been replaced with a substitute Construction Contractor 
that has sufficient financial resources and operating expertise to complete their respective 
Principal Project Contract in accordance with the applicable Construction Schedule for 
such Project, and (2) after Substantial Completion of a Project in accordance with its 
respective Project Construction Contract, the occurrence of a Bankruptcy Related Event 
with respect to any Construction Contractor party to such Project Construction Contract 
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shall not constitute an Event of Default solely with respect to such Project if at the time of 
such occurrence, (I) no claim against any warranty under the applicable Principal Project 
Contract to which such Construction Contractor is a party exists or remains outstanding, 
or (II) the Borrower promptly provides evidence satisfactory to the TIFIA Lender showing 
that the Borrower has (x) sufficient moneys to correct any defect or nonconforming work 
of such Construction Contractor, and (y) a plan to carry out such works referred to in 
clause (x) hereof. 

(ix) Project Abandonment.  Any Borrower Related Party shall abandon 
the Project. 

(x) Invalidity of TIFIA Loan Documents. (A) Any TIFIA Loan 
Document ceases to be in full force and effect (other than as a result of the termination 
thereof in accordance with its terms) or becomes void, voidable, illegal or unenforceable, 
or the Borrower contests in any manner the validity or enforceability of any TIFIA Loan 
Document to which it is a party or denies it has any further liability under any TIFIA Loan 
Document to which it is a party, or purports to revoke, terminate or rescind any TIFIA 
Loan Document to which it is a party; or (B) any Indenture Document ceases (other than 
as expressly permitted thereunder) to be effective to grant a valid and binding security 
interest on any material portion of the Trust Estate, including the Pledged Revenues, other 
than as a result of actions or a failure to act by, and within the control of, the Trustee or 
any Secured Party, and with the priority purported to be created thereby. 

(xi) Cessation of Operations.  Operation of the Project shall cease for a 
continuous period of not less than one hundred eighty (180) days unless such cessation of 
operations shall occur by reason of an Uncontrollable Force that is not due to the fault of 
any Borrower Related Party (and which any Borrower Related Party could not reasonably 
have avoided or mitigated). 

(b) Upon the occurrence of an Event of Default described in Section 20(a)(iii) 
(Development Default), the TIFIA Lender may (i) suspend the disbursement of TIFIA Loan 
proceeds hereunder, (ii) terminate all of its obligations hereunder with respect to the disbursement 
of any undisbursed amounts of the TIFIA Loan, and (iii) demand that the Borrower immediately 
repay any unexpended TIFIA Loan proceeds previously disbursed to the Borrower, in which event 
the Borrower shall immediately repay any such unexpended TIFIA Loan proceeds to the TIFIA 
Lender. 

(c) Upon the occurrence of any Bankruptcy Related Event with respect to the 
Borrower, all obligations of the TIFIA Lender hereunder with respect to the disbursement of any 
undisbursed amounts of the TIFIA Loan shall automatically be deemed terminated, and, to the 
extent permitted under the Indenture Documents, the Outstanding TIFIA Loan Balance, together 
with all interest accrued thereon and all fees, costs, expenses, indemnities, and other amounts 
payable under this Agreement, the TIFIA Bond, or the other TIFIA Loan Documents with respect 
to the TIFIA Loan, shall automatically become immediately due and payable, without presentment, 
demand, notice, declaration, protest, or other requirements of any kind, all of which are hereby 
expressly waived. 
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(d) Upon the occurrence of any other Event of Default, the TIFIA Lender, by 
written notice to the Borrower, may (i) suspend or terminate all of its obligations hereunder with 
respect to the disbursement of any undisbursed amounts of the TIFIA Loan, and (ii) to the extent 
permitted under the Indenture Documents, declare the unpaid principal amount of the TIFIA Bond 
to be, and the same shall thereupon forthwith become, immediately due and payable, together with 
the interest accrued thereon and all fees, costs, expenses, indemnities and other amounts payable 
under this Agreement, the TIFIA Bond, or the other TIFIA Loan Documents with respect to the 
TIFIA Loan, all without presentment, demand, notice, protest, or other requirements of any kind, 
all of which are hereby expressly waived. 

(e) Whenever any Event of Default hereunder shall have occurred and be 
continuing, the TIFIA Lender shall be entitled and empowered to institute any actions or 
proceedings at law or in equity for the collection of any sums due and unpaid hereunder, under the 
TIFIA Bond or under the other TIFIA Loan Documents with respect to the TIFIA Loan, and may 
prosecute any such judgment or final decree against the Borrower and collect in the manner 
provided by law out of the property of the Borrower the moneys adjudged or decreed to be payable, 
and the TIFIA Lender shall have all of the rights and remedies of a creditor, including all rights 
and remedies of a secured creditor under the Uniform Commercial Code, and may take such other 
actions at law or in equity as may appear necessary or desirable to collect all amounts due and 
unpaid hereunder, under the TIFIA Bond, or under the other TIFIA Loan Documents with respect 
to the TIFIA Loan, or to enforce performance and observance of any obligation, agreement, or 
covenant of the Borrower under this Agreement, the TIFIA Bond, or the other TIFIA Loan 
Documents. 

(f) Whenever any Event of Default hereunder shall have occurred and be 
continuing, the TIFIA Lender may suspend or debar the Borrower from further participation in 
any Federal Government program administered by the TIFIA Lender and to notify other 
departments and agencies of such default. 

(g) No action taken pursuant to this Section 20 (Events of Default and 
Remedies) shall relieve Borrower from its obligations pursuant to this Agreement, the TIFIA Bond 
or the other TIFIA Loan Documents, all of which shall survive any such action. 

Section 21. Accounting and Audit Procedures; Inspections; Reports and Records. 

(a) Accounting and Audit Procedures.  The Borrower shall establish fiscal 
controls and accounting procedures sufficient to assure proper accounting for all HRTF Revenues, 
so that audits may be performed to ensure compliance with and enforcement of this Agreement.  
The Borrower shall use accounting, audit and fiscal procedures conforming to GASB, including, 
with respect to the TIFIA Loan, accounting of principal and interest payments, disbursements, 
prepayments and calculation of interest and principal amounts outstanding. 

(b) Inspections.  So long as the TIFIA Loan or any portion thereof shall remain 
outstanding and until five (5) years after the TIFIA Loan shall have been paid in full, the TIFIA 
Lender shall have the right, upon reasonable prior notice, to visit and inspect any of the locations 
or properties of the Borrower, to examine its books of account and records, to make copies and 
extracts therefrom at the Borrower’s expense, and to discuss the Borrower’s affairs, finances and 
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accounts with, and to be advised as to the same by, its officers and employees and its independent 
public accountants (and by this provision the Borrower irrevocably authorizes its independent 
public accountants to discuss with the TIFIA Lender the affairs, finances and accounts of the 
Borrower, whether or not any representative of the Borrower is present, it being understood that 
nothing contained in this Section 21(b) (Accounting and Audit Procedures; Inspections; Reports 
and Records) is intended to confer any right to exclude any such representative from such 
discussions), all at such reasonable times and intervals as the TIFIA Lender may desire.  The 
Borrower agrees to pay all out-of-pocket expenses incurred by the TIFIA Lender in connection 
with the TIFIA Lender’s exercise of its rights under this Section 21(b) (Accounting and Audit 
Procedures; Inspections; Reports and Records) at any time when an Event of Default shall have 
occurred and be continuing. 

(c) Reports and Records.  The Borrower shall maintain and retain all files 
relating to the Project, the Pledged Revenues and the TIFIA Loan until three (3) years after the 
later of the date on which (i) all rights and duties hereunder and under the TIFIA Bond (including 
payments) have been fulfilled and any required audits have been performed and (ii) any litigation 
relating to the Project, the Pledged Revenues, the TIFIA Loan or this Agreement is finally resolved 
or, if the TIFIA Lender has reasonable cause to extend such date, a date to be mutually agreed 
upon by the TIFIA Lender and the Borrower.  The Borrower shall provide to the TIFIA Lender in 
a timely manner all records and documentation relating to the Project or the Pledged Revenues 
that the TIFIA Lender may reasonably request from time to time. 

(d) [Reserved.] 

(e) Required Audit.  The Borrower shall have a single or program-specific audit 
conducted in accordance with 2 CFR Part 200 Subpart F and 31 U.S.C. § 7502 in 2019 and 
annually thereafter, except to the extent biennial audits are permitted for the Borrower pursuant to 
2 CFR § 200.504 and 31 U.S.C. § 7502(b).  Upon reasonable notice, the Borrower shall cooperate 
fully in the conduct of any periodic or compliance audits conducted by the TIFIA Lender, the 
USDOT, or designees thereof, pursuant to 49 CFR § 80.19, 31 U.S.C. § 7503(b), or 31 U.S.C. 
§ 6503(h) and shall provide full access to any books, documents, papers or other records that are 
pertinent to the Project or the TIFIA Loan, to the Secretary, or the designee thereof, for any such 
project or programmatic audit. 

Section 22. Financial Plan, Statements, and Reports. 

(a) Financial Plan.3  The Borrower shall provide a Financial Plan to the TIFIA 
Lender within sixty (60) days after the Effective Date and annually thereafter until the TIFIA Loan 
has been repaid in full, in each case not later than ninety (90) days after the beginning of each 
Borrower Fiscal Year.  The Financial Plan submitted within sixty (60) days after the Effective 
Date should be consistent in all respects with the projections, assumptions and other information 
contained or reflected in the Base Case Financial Model.  The Financial Plan shall not reflect 
amortization of Senior Obligations and Intermediate Lien Obligations until such time as all 
currently accruing interest on the TIFIA Loan is being paid in full. 

                                                 
3 Note to Borrower: USDOT has updated and streamlined the Financial Plan requirements. We are updating the 
requirements here to bring them in line with those reflected in the TIFIA Loan Agreements for the HRBT Project. 
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(i) Each Financial Plan shall be prepared in accordance with GASB, 
and shall satisfy FHWA’s Major Project Financial Plan requirements, as amended from 
time to time. 

(ii) Together with each Financial Plan, the Borrower shall deliver: (A) 
a certificate signed by the Borrower’s Authorized Representative to the effect that the 
Financial Plan, including the assumptions and supporting documentation, is accurate and 
reasonable to the best of the Borrower’s knowledge and belief and (B) an electronic copy 
of a Revised Financial Model for the period from the Effective Date through the Final 
Maturity Date, based upon assumptions and projections with respect to the Pledged 
Revenues, expenses and other financial aspects of the Project and the Trust Estate that shall 
reflect the prior experience and current status of the Project and the Pledged Revenues, and 
the expectations of the Borrower with respect to the Project and the Pledged Revenues, as 
of the most recent practicable date prior to the delivery of such Revised Financial Model, 
together with a change log describing such changes. 

(iii) Each Financial Plan shall: 

(A) provide an updated cash flow statement showing, for the 
Borrower Fiscal Year most recently ended, (1) actual annual cash inflows (Pledged 
Revenues and other income), (2) actual annual outflows (including Senior Debt 
Service, Intermediate Lien Debt Service, Subordinate Debt Service, TIFIA Debt 
Service, Operating Expenses, replenishment of reserves, and other uses), (3) Total 
Debt Service Coverage Ratios (measured as of the last day of the applicable 
Borrower Fiscal Year) and (4) coverages of the payments and deposits required 
pursuant to clauses First through Sixth of Section 8.1(b) of the Indenture; 

(B) provide an updated cash flow statement showing projected 
annual amounts for each of the items described in clause (A) above, in each case 
through the Final Maturity Date; 

(C) provide a schedule of then current HRTAC Revenues 
applicable to any Pledged Revenues and any planned increases thereto; 

(D) to the extent that any Hedging Transactions are then in 
effect, report on the notional amounts and mark to market values (provided by the 
Qualified Hedge Provider) under such Hedging Transactions, in each case as of the 
last day of the most recently ended Borrower Fiscal Year; and 

(E) provide a written narrative that (1) explains any variances 
greater than 10% in comparison to the Base Case Financial Model and the most 
recent Financial Plan with respect to (i) Pledged Revenues and the amounts 
deposited into each of the accounts and subaccounts established under the Indenture 
Documents; (ii) cost items that are senior to TIFIA Debt Service; (2) to the extent 
that any Hedging Transactions are then in effect, report on changes, if any, to the 
creditworthiness of the counterparties to such Hedging Transactions; (3) includes a 
description of any material matters that may affect the future performance by the 
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Borrower of its obligations under this Agreement and the causes thereof, including 
a summary of reports prepared by or on behalf of the Borrower relating to the 
Pledged Revenues, Principal Project Contracts, and third-party transactions; and 
(4) discusses contingency measures that will or may be taken to address any of the 
matters reported pursuant to this sub-clause (F). 

(iv) In addition to the above, prior to the Substantial Completion Date, 
the Financial Plan shall: 

(A) provide the current estimate of Total Project Costs and the 
remaining cost to complete the Project, identify any significant cost changes since 
the previous Financial Plan, discuss the reasons for and implications of the cost 
changes, and include a summary table showing the history of Total Project Costs 
by major activity or category in comparison to the Base Case Financial Model and 
the most recent Financial Plan; 

(B) provide updates to the Construction Schedule, including 
major milestones for each phase of the Project (including and updated Projected 
Substantial Completion Date), and compare current milestone dates with the 
milestone dates in the Construction Schedule and in the most recent Financial Plan, 
and discuss the reasons for any changes to the expected completion of these Project 
milestones; 

(C) provide current estimates of sources and uses of funds for 
the Project, identify any significant funding changes since the preceding Financial 
Plan, discuss the reasons for and implications of such funding changes, and include 
a summary table showing the history of Project funding in comparison to the Base 
Case Financial Model and the preceding Financial Plan; 

(D) provide the total value of approved changes in Total Project 
Costs, and provide a listing of each individual change valued at $5,000,000 or more, 
setting forth the rationale or need for such changes and describing the impact of 
such changes on the Project; and 

(E) contain a written narrative executive summary of the topics 
described in clauses (A) through (D) above since the Effective Date and since the 
date of the information included in the most recent Financial Plan, describing in 
reasonable detail all material matters that may affect the future performance of the 
Borrower’s obligations under this Agreement. 

(b) Modifications to Total Project Costs.  For the period through the Substantial 
Completion Date, the Borrower shall provide written notification to the TIFIA Lender of any 
notification the Borrower receives from VDOT concerning “Additional Costs” (as defined in each 
Standard Project Agreement) within ten (10) days of the Borrower’s receipt of the same from 
VDOT.  The Borrower shall additionally provide the TIFIA Lender written notification of the 
Borrower’s and VDOT’s proposed resolution of such Additional Costs pursuant to the terms of 
the respective Standard Project Agreement at least thirty (30) days prior to instituting any increase 
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or decrease to the aggregate Total Project Costs in an amount equal to or greater than 5% of Total 
Project Costs.  Such resolution shall set forth the nature of the proposed increase or decrease and 
an estimate of the impact of such increase or decrease on the capital costs and operating costs of 
the Project, and the Financial Plan.  The Borrower’s notice shall demonstrate that the proposed 
increase or decrease is consistent with the provisions of this Agreement, is necessary or beneficial 
to the Project, and could not reasonably be expected to result in a Material Adverse Effect. 

(c) Financial Statements.  The Borrower shall furnish to the TIFIA Lender: 

(i) (A) as soon as available, but no later than sixty (60) days after 
the end of the first, second and third quarterly period of each Borrower Fiscal Year, an 
unaudited income statement and balance sheet of the Borrower as of the end of such period 
and the related unaudited statements of operations and of cash flow of the Borrower for 
such period and for the portion of the fiscal year through the end of such period, setting 
forth in each case in comparative form the figures for the previous period, certified by the 
chief executive officer or chief financial officer of the Borrower or any Borrower’s 
Authorized Representative fairly stating in all material respects the financial condition of 
the Borrower as at the end of such period and the results of its operations and its cash flows 
for such period (subject to normal year-end audit adjustments); and 

(B) as soon as available, but no later than one hundred twenty 
(120) days after the end of each Borrower Fiscal Year, a copy of the audited income 
statement and balance sheet of the Borrower as of the end of such fiscal year and 
the related audited statements of operations and of cash flow of the Borrower for 
such fiscal year, setting forth in each case in comparative form the figures for the 
previous fiscal year, certified without a “going concern” or like qualification or 
exception, or qualification as to the scope of the audit, by an independent public 
accounting firm selected by the Borrower and which is reasonably acceptable to the 
TIFIA Lender. 

(ii) All such financial statements shall be complete and correct in all 
material respects and shall be prepared in reasonable detail and in accordance with GASB  
(or in the case of non-U.S. Persons, substantially equivalent principles) applied consistently 
throughout the periods reflected therein (except for changes approved or required by the 
independent public accountants certifying such statements and disclosed therein). 

(d) Officer’s Certificate.  The Borrower shall furnish to the TIFIA Lender, 
together with each delivery of annual audited or interim unaudited financial statements of the 
Borrower pursuant to Section 22(c) (Financial Statements), a certificate signed by the chief 
executive officer or chief financial officer of the Borrower or any Borrower’s Authorized 
Representative, stating whether or not, to the Borrower’s knowledge, during the quarterly or 
annual period (as the case may be) covered by such financial statements, there occurred any Event 
of Default or event that, with the giving of notice or the passage of time or both, would become an 
Event of Default, and, if any such Event of Default or other event shall have occurred during such 
period, the nature of such Event of Default or other event and the actions that the Borrower has 
taken or intends to take in respect thereof. 
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Section 23. Project Oversight and Monitoring. 

(a) Project Development, Design and Construction.  The TIFIA Lender shall 
have the right in its sole discretion to monitor (or direct its agents to monitor) the development, 
including environmental compliance, design, right-of-way acquisition, and construction of the 
Project.  The FHWA Division Office has oversight responsibility for the Project, including 
ensuring compliance in all material respects with all applicable provisions of federal law.  The 
Borrower agrees to cooperate in good faith with the TIFIA Lender and the FHWA Division Office 
in the conduct of such monitoring by promptly requesting that VDOT provide the TIFIA Lender 
and the FHWA Division Office with such reports, documentation or other information as shall be 
requested by the TIFIA Lender and the FHWA Division Office, or its agents, including any 
independent engineer reports, documentation or information. 

(b) Reporting.  The Borrower shall furnish to the TIFIA Lender the 
documentation described below. 

(i) Monthly Construction Progress Report.  On or before the last 
Business Day of any calendar month during the Construction Period, a report executed by 
a Borrower’s Authorized Representative that: 

(A) includes a copy of the monthly report that VDOT provides 
to the Borrower pursuant to each Standard Project Agreement; 

(B) specifies the amount of Total Project Costs expended since 
the Effective Date as well as during the preceding calendar month and the amount 
of Total Project Costs estimated to be required to complete the Project; 

(C) provides an assessment of the overall construction progress 
of the Project since the date of the last report and since the Effective Date, together 
with an assessment of how such progress compares to the Construction Schedule; 

(D) specifies the most recent projections for the Substantial 
Completion Date as compared to the Projected Substantial Completion Date 
specified in the Financial Plan most recently submitted to the TIFIA Lender; 

(E) provides a detailed description of all material problems 
(including actual and anticipated cost and/or schedule overruns, if any) encountered 
or anticipated in connection with the construction of the Project since the date of 
the last report, together with an assessment of how such problems may impact the 
Construction Schedule and the meeting of critical dates thereunder and a detailed 
description of the proposed solutions to any such problems; 

(F) specifies the delivery status of major equipment and the 
effect, if any, that the anticipated delivery dates of such equipment has on the 
overall Construction Schedule; 

(G) specifies any proposed or pending change orders; 
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(H) specifies any material changes or deviations from the 
Borrower’s land procurement plans or schedule; 

(I) to the extent received by the Borrower from VDOT, a copy 
of each report delivered by a Construction Contractor to VDOT that has not 
previously been delivered to the TIFIA Lender in a prior report delivered pursuant 
to this Section 23(b)(i) (Monthly Construction Progress Report); and 

(J) provides a discussion or analysis of such other matters 
related to the Project as the TIFIA Lender may reasonably request.  The Borrower 
shall respond, and use commercially reasonable efforts to cause VDOT to assist 
with causing the applicable Construction Contractor to respond, to the TIFIA 
Lender’s inquiries regarding such report, the construction of the Project and any 
Construction Contractor’s performance of its obligations under the Project 
Construction Contract to which such Construction Contractor is a party. 

(ii) Requested Information.  The Borrower shall, at any time while the 
TIFIA Loan remains outstanding, promptly deliver, and shall use commercially reasonable 
efforts to cause VDOT to promptly deliver, to the TIFIA Lender such additional 
information regarding the business, financial, legal or organizational affairs of the 
Borrower or regarding the Project or the Pledged Revenues as the TIFIA Lender may from 
time to time reasonably request, including copies of agreements related to the acquisition 
or control of any Project right-of-way. 

(c) Project Operations.  For the period following the Substantial Completion 
Date, the TIFIA Lender shall have the right, in its sole discretion, to monitor (or direct its agents 
to monitor) the Project and, as the TIFIA Lender may request from time to time, to receive 
reporting on the management of the Project, and copies of any contracts relating to the maintenance 
and safety services for the Project.  The Borrower agrees to cooperate in good faith with the TIFIA 
Lender in the conduct of such monitoring by promptly providing or causing to be provided to the 
TIFIA Lender such reports, documentation, or other information requested by the TIFIA Lender.  
The TIFIA Lender has the right, in its sole discretion, to retain a financial oversight advisor, under 
a contract with the TIFIA Lender, to carry out the provisions of this Section 23(c) (Project 
Operations), and the full cost of such monitoring shall be borne by the Borrower.  Any costs 
incurred by the TIFIA Lender for such monitoring, including the reasonable fees and expenses of 
any financial oversight advisor (such reasonableness to be determined in accordance with Part 31 
of the Federal Acquisition Regulation), shall be promptly reimbursed by the Borrower upon 
demand therefor in the form of an invoice reasonably acceptable to the Borrower. 

Section 24. No Personal Recourse.  No official, employee or agent of the TIFIA Lender 
or the Borrower or any Person executing this Agreement or any of the other TIFIA Loan 
Documents shall be personally liable on this Agreement or such other TIFIA Loan Documents by 
reason of the issuance, delivery or execution hereof or thereof. 

Section 25. No Third Party Rights.  The parties hereby agree that this Agreement creates 
no third party rights against the Borrower, the Federal Government, or the TIFIA Lender, solely 
by virtue of the TIFIA Loan, and the Borrower agrees to indemnify and hold the TIFIA Lender, 
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the Servicer (if any), the Executive Director, and the Federal Government harmless, to the extent 
permitted by law and in accordance with Section 18 (Indemnification), from any lawsuit or claim 
arising in law or equity solely by reason of the TIFIA Loan, and that no third party creditor or 
creditors of the Borrower shall have any right against the TIFIA Lender with respect to the TIFIA 
Loan made pursuant to this Agreement. 

Section 26. Borrower’s Authorized Representative.  The Borrower shall at all times 
have appointed a Borrower’s Authorized Representative by designating such Person or Persons 
from time to time to act on the Borrower’s behalf pursuant to a written certificate furnished to the 
TIFIA Lender and the Servicer, if any, containing the specimen signature or signatures of such 
Person or Persons and signed by the Borrower. 

Section 27. TIFIA Lender’s Authorized Representative. 

(a) The TIFIA Lender shall at all times have appointed the TIFIA Lender’s 
Authorized Representative by designating such Person or Persons from time to time to act on the 
TIFIA Lender’s behalf pursuant to a written certificate furnished to the Borrower and the Servicer, 
if any, containing the specimen signature or signatures of such Person or Persons and signed by 
the TIFIA Lender. 

(b) Pursuant to the delegation of authority, dated July 20, 2016, from the 
Secretary to the Under Secretary of Transportation for Policy, the further delegation of authority, 
dated July 20, 2016, from the Under Secretary of Transportation for Policy to the Executive 
Director of the Build America Bureau, the further delegation of authority, dated August 31, 2016, 
and the redelegation of authority, dated December 16, 2016  (the “Delegation”) by the Executive 
Director of the Build America Bureau to the Director of the Credit Office of the Build America 
Bureau, the Director of the Credit Office of the Build America Bureau has been delegated the 
authority to enter into agreements implementing credit assistance, and to enter into contracts and 
sign all contractual and funding documents necessary to implement the Act, including entering 
into technical amendments to, and restatements of, term sheets and credit agreements that do not 
materially impair the credit quality of the revenues pledged to repay the TIFIA Lender.  Pursuant 
to the Delegation, the Director of the Credit Office of the Build America Bureau may act and serve 
as the TIFIA Lender’s Authorized Representative under this Agreement, in addition to the 
Executive Director of the Build America Bureau for the purposes set forth herein. 

Section 28. Servicer.  The TIFIA Lender may from time to time designate an entity or 
entities to perform, or assist the TIFIA Lender in performing, the duties of the Servicer or specified 
duties of the TIFIA Lender under this Agreement and the TIFIA Bond.  The TIFIA Lender shall 
give the Borrower written notice of the appointment of any successor or additional Servicer and 
shall enumerate the duties or any change in duties to be performed by any Servicer.  Any references 
in this Agreement to the TIFIA Lender shall be deemed to be a reference to the Servicer with 
respect to any duties which the TIFIA Lender shall have delegated to such Servicer.  The TIFIA 
Lender may at any time assume the duties of any Servicer under this Agreement and the TIFIA 
Bond.  The Borrower shall cooperate and respond to any reasonable request of the Servicer for 
information, documentation or other items reasonably necessary for the performance by the 
Servicer of its duties hereunder. 
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Section 29. Fees and Expenses. 

(a) Commencing in Federal Fiscal Year (“FFY”) [2021] and continuing 
thereafter each year throughout the term of this Agreement, the Borrower shall pay to the TIFIA 
Lender a loan servicing fee on or before the fifteenth (15th) of November.  The TIFIA Lender shall 
establish the amount of this annual fee, and the TIFIA Lender or the Servicer, if any, shall notify 
the Borrower of the amount, at least thirty (30) days before payment is due. 

(b) In establishing the amount of the fee, the TIFIA Lender will adjust the 
previous year’s base amount in proportion to the percentage change in CPI.  For the FFY [2021] 
calculation, the TIFIA Lender will use the FFY [2020] base amount of $[13,694.49], which applies 
to other TIFIA borrowers, as the previous year’s base amount.  The TIFIA Lender will calculate 
the percentage change in the CPI, before seasonal adjustment, from August of the previous year to 
August of the current year and will then adjust the previous year’s base amount in proportion to 
the CPI percentage change.  To calculate the amount of the fee, the TIFIA Lender shall round the 
current year’s base amount using increments of $500.  Results with the ending integers between 
250-499 or between 750-999 shall be rounded upward, and results with the ending integers 
between 001-249 or between 501-749 shall be rounded downward.  The CPI adjustments in the 
following years shall begin with the base amount, not the rounded fee. 

(c) The Borrower agrees, whether or not the transactions hereby contemplated 
shall be consummated, to reimburse the TIFIA Lender on demand from time to time, within thirty 
(30) days after receipt of any invoice from the TIFIA Lender, for any and all fees, costs, charges, 
and expenses incurred by it (including the reasonable fees, costs, and expenses of its legal counsel, 
financial advisors, auditors, and any technical or other consultants and advisors, such 
reasonableness determined in accordance with Part 31 of the Federal Acquisition Regulation) in 
connection with the negotiation, preparation, execution, delivery, administration, and performance 
of this Agreement and the other TIFIA Loan Documents and the transactions hereby and thereby 
contemplated, including reasonable attorneys’, and engineers’ fees and professional costs, 
including all such fees, costs, and expenses incurred as a result of or in connection with: 

(i) the enforcement of or attempt to enforce any provision of this 
Agreement or any of the other TIFIA Loan Documents; 

(ii) any amendment, modification, or requested amendment or 
modification of, waiver, consent, or requested waiver or consent under or with respect to, 
or the protection or preservation of any right or claim under or with respect to, this 
Agreement, any other Related Document, or the Trust Estate, or advice in connection with 
the administration, preservation in full force and effect, and enforcement of this Agreement 
or any other Related Document or the rights of the TIFIA Lender thereunder;  

(iii) any ongoing oversight and monitoring of the TIFIA Loan, the 
Borrower or the Project by the TIFIA Lender as provided for herein; and 

(iv) any work-out, restructuring, or similar arrangement of the 
obligations of the Borrower under this Agreement or the other TIFIA Loan Documents, 
including during the pendency of one or more Events of Default. 
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The obligations of the Borrower under this Section 29 (Fees and Expenses) shall survive the 
payment or prepayment in full or transfer of the TIFIA Bond, the enforcement of any provision of 
this Agreement or the other TIFIA Loan Documents, any such amendments, waivers or consents, 
any Event of Default, and any such workout, restructuring, or similar arrangement. 

Section 30. Amendments and Waivers.  No amendment, modification, termination, or 
waiver of any provision of this Agreement shall in any event be effective without the written 
consent of each of the parties hereto. 

Section 31. Governing Law.  This Agreement shall be governed by the federal laws of 
the United States of America if and to the extent such federal laws are applicable and the internal 
laws of the State, if and to the extent such federal laws are not applicable. 

Section 32. Severability and Conflicts.  In case any provision in or obligation under this 
Agreement shall be invalid, illegal, or unenforceable in any jurisdiction, the validity, legality and 
enforceability of the remaining provisions or obligations, or of such provision or obligation in any 
other jurisdiction, shall not in any way be affected or impaired thereby.  In the event of a conflict 
between the Indenture and this Agreement, the provisions of this Agreement shall be given 
precedence; provided further that in the event there exists a conflict between the provisions of this 
Agreement and the Indenture and performance with the provisions of this Agreement is contrary 
to or inconsistent with the rights of the Bondholders under the Indenture, then the provisions of 
the Indenture shall be given precedence and performance with the provisions thereof shall not 
constitute a violation of this Agreement.   

Section 33. Successors and Assigns.  This Agreement shall be binding upon the parties 
hereto and their respective permitted successors and assigns and shall inure to the benefit of the 
parties hereto and their permitted successors and assigns.  Neither the Borrower’s rights or 
obligations hereunder nor any interest therein may be assigned, delegated, or transferred by the 
Borrower without the prior written consent of the TIFIA Lender. 

Section 34. Remedies Not Exclusive.  No remedy conferred herein or reserved to the 
TIFIA Lender is intended to be exclusive of any other available remedy or remedies, but each and 
every such remedy shall be cumulative and shall be in addition to every other remedy given 
hereunder or now or hereafter existing at law or in equity or by statute. 

Section 35. Delay or Omission Not Waiver.  No delay or omission of the TIFIA Lender 
to exercise any right or remedy provided hereunder upon a default of the Borrower (except a delay 
or omission pursuant to a written waiver) shall impair any such right or remedy or constitute a 
waiver of any such default or acquiescence therein.  Every right and remedy given by this 
Agreement or by law to the TIFIA Lender may be exercised from time to time, and as often as 
may be deemed expedient by the TIFIA Lender. 

Section 36. Counterparts; Electronic Signatures.  This Agreement and any amendments, 
waivers, consents or supplements hereto or in connection herewith may be executed in any number 
of counterparts and by the different parties hereto in separate counterparts, each of which when so 
executed and delivered shall be deemed an original, but all such counterparts together shall 
constitute one and the same instrument; signature pages may be detached from multiple separate 
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counterparts and attached to a single counterpart so that all signature pages are physically attached 
to the same document.  Electronic delivery of an executed counterpart of a signature page of this 
Agreement or of any document or instrument delivered in connection herewith in accordance with 
Section 37 (Notices; Payment Instructions) shall be effective as delivery of an original executed 
counterpart of this Agreement or such other document or instrument, as applicable.  Each party 
acknowledges and agrees that it may execute this Agreement, and any amendment, modification, 
or waiver hereto, using Electronic Signatures.  Such Electronic Signatures are intended to 
authenticate this writing and to have the same force and effect as handwritten signatures. 

Section 37. Notices; Payment Instructions.  Notices hereunder shall be (a) in writing, 
(b) effective as provided below and (c) given by (i) nationally recognized courier service, (ii) hand 
delivery, or (iii) email, in each case to: 

If to TIFIA Lender: Build America Bureau 
United States Department of 
Transportation 
Room W12-464 
1200 New Jersey Avenue, SE 
Washington, D.C. 20590 
Attention:  Director, Office of 
Credit Programs 
Email:  BureauOversight@dot.gov 

with copies to: Federal Highway Administration 
Virginia Division Office 
400 North 8th St., Suite 750 
Richmond, Virginia 23219-4825 
Attn: Division Administrator 
Telephone: 804-775-3320 
Facsimile: 804-775-3356 
 

If to Borrower: Hampton Roads Transportation 
Accountability Commission 
The Regional Building 
723 Woodlake Drive 
Chesapeake, Virginia 23320 
Attention:  Executive Director 
Email:  kpage@hrtac.org 

Unless otherwise instructed by the TIFIA Lender’s Authorized Representative, all notices to the 
TIFIA Lender should be made by email to the email address noted above for the TIFIA Lender.  
Notices required to be provided herein shall be provided to such different addresses or to such 
further parties as may be designated from time to time by a Borrower’s Authorized Representative, 
with respect to notices to the Borrower, or by the TIFIA Lender’s Authorized Representative, with 
respect to notices to the TIFIA Lender or the Servicer.  The Borrower shall make any payments 
hereunder or under the TIFIA Bond in accordance with Section 9(d) (Manner of Payment) and the 
payment instructions hereafter provided by the TIFIA Lender’s Authorized Representative, as 
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modified from time to time by the TIFIA Lender.  Each such notice, request or communication 
shall be effective (x) if delivered by hand or by nationally recognized courier service, when 
delivered at the address specified in this Section 37 (Notices; Payment Instructions) (or in 
accordance with the latest unrevoked written direction from the receiving party) and (y) if given 
by email, when such email is delivered to the address specified in this Section 37 (Notices; 
Payment Instructions) (or in accordance with the latest unrevoked written direction from the 
receiving party); provided that notices received on a day that is not a Business Day or after 5:00 
p.m. Eastern Time on a Business Day will be deemed to be effective on the next Business Day. 

Section 38. Effectiveness.  This Agreement shall be effective on the Effective Date. 

Section 39. Termination.  This Agreement shall terminate upon the irrevocable payment 
in full in cash by the Borrower of the Outstanding TIFIA Loan Balance, together with all accrued 
interest and fees with respect thereto; provided, however, that the indemnification requirements of 
Section 18 (Indemnification), the reporting and record keeping requirements of Section 21(b) 
(Inspections) and Section 21(c) (Reports and Records), and the payment requirements of Section 
29 (Fees and Expenses) shall survive the termination of this Agreement as provided in such 
sections. 

Section 40. Integration.  This Agreement constitutes the entire contract between the 
parties relating to the subject matter hereof and supersedes any and all previous agreements and 
understandings, oral or written, relating to the subject matter hereof. 
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly 
executed and delivered by their respective officers thereunto duly authorized as of the date first 
written above. 

HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION 
 
 
By:  
Name:  
Title:  
 
 
UNITED STATES DEPARTMENT OF 
TRANSPORTATION, acting by and 
through the Executive Director of the Build 
America Bureau 
 
 
By:  
      Name:   Dr. Morteza Farajian 
      Title:     Executive Director  
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SCHEDULE I 
 

PROJECT BUDGET 

Schedule I -  Project Budget 
      
 Sources of Project Funds Amount    
 HRTAF 2018A Senior Bonds 595,051,014    
 HRTAF 2019 TIFIA BANs 459,503,349    
 State / Local Funds 222,979,323    
 Federal Funds (through VDOT) 168,307,849    
 PayGo (HRTAC Funds) 136,793,726    
 Total 1,582,635,261    
      
      
 Cost Element Total Costs Non-Eligible Costs Eligible Costs  
 Construction 1,255,944,687   1,255,944,687  
 Right of Way 98,233,771   98,233,771  
 PE 57,782,575 15,698,842 42,083,732  
 Debt Issuance Costs 1,998,957   1,998,957  
 Capitalized Interest 139,999,933 20,717,250 119,282,683  
 TIFIA Debt Service Reserve 28,675,339 28,675,339 0  
 Total 1,582,635,261 65,091,431 1,517,543,830  
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SCHEDULE II 
 

CONSTRUCTION SCHEDULE 

*Early Incentive Date has the same meaning as Substantial Completion Date (open to vehicle 
traffic)  
I-64 Peninsula Widening- Segment I  

  
Milestone  Date  

PE Authorization  05/18/2015  
Begin Phase 1 Construction  09/14/2015  
Begin Phase 2 Construction  03/21/2016  
Begin Phase 3 Construction  05/18/2017  
Begin Phase 4 Construction  07/28/2017  
Final Construction Completion  12/01/2017  

 
 
I-64 Peninsula Widening- Segment II  

 
Milestone  Date  

PE Authorization  02/17/2016  
Begin Phase 1 Construction  10/26/2016  
Begin Phase 2, Part 1 Construction  04/28/2018  
Begin Phase 2, Part 2 Construction  05/18/2017  
Early Incentive Date  05/24/2019  
Final Construction Completion  7/31/2019  

 
 
I-64 Peninsula Widening- Segment III  

  
Milestone  Date  

PE Authorization  05/01/2016  
NTP  01/03/2018  
Begin Phase 1A Construction  07/30/2018  
Begin Phase 1B Construction  11/28/2018  
Begin Phase 2 Construction  09/04/2019  
Begin Phase 3 Construction  09/02/2020  
Early Incentive Date  06/26/2021  
Final Construction Completion  09/24/2021  
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 I-64/I-264 Interchange Improvements - Phase I  

  
Milestone  Date  

PE Authorization  02/01/2001  
RW Authorization  04/30/2015  
RW NTP  09/03/2015  
Advertisement  04/26/2016  
CN Award (NTP)  09/21/2016  
Early Incentive Date  05/23/2019  
Final Construction Completion 10/24/2019  

 
 
I-64/I-264 Interchange Improvements - Phase II  

  
Milestone  Date  

PE Authorization  12/08/2000  
RW Authorization  04/30/2015  
RW NTP  11/04/2015  
Advertisement  07/25/2017  
CN Award (NTP)  01/16/2018  
Early Incentive Date  05/27/2021  
Final Construction Completion 09/16/2021  

 
  
I-64 Southside Widening and High Rise Bridge Improvements - Phase I  

  
Milestone  Date  

PE Authorization  04/01/2015  
NTP  11/17/2017  
Begin HRB Construction  08/01/2018  
Obtain Environmental Permits  12/28/2018  
Complete Tide gate Construction  09/27/2018  
Complete HRB Construction  11/21/2020  
Early Incentive Date  05/07/2021  
Final Construction Completion  07/30/2021  
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SCHEDULE III 
 

EXISTING INDEBTEDNESS4 

 

Hampton Roads Transportation Accountability Commission Hampton Roads 
Transportation Fund Senior Lien Revenue Bonds, Series 2018A, dated February 
14, 2018 in the original principal amount of $500,000,000. 

 

 

                                                 
4 Note to Borrower:  Please update. 
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EXHIBIT A 
 

FORM OF TIFIA BOND 
 

HAMPTON ROADS TRANSPORTATION ACCOUNTABILITY COMMISSION 
 

HRTAC PROJECT 

(TIFIA – 20201001A) 

HAMPTON ROADS TRANSPORTATION ACCOUNTABILITY COMMISSION 
HAMPTON ROADS TRANSPORTATION FUND  

SUBORDINATE LIEN REVENUE BOND 
TIFIA SERIES 2019 

 
TIFIA BOND 

Maximum Principal Amount:  $500,789,463 
(excluding capitalized interest) 

Effective Date:  _____________ Due: __________  

HAMPTON ROADS TRANSPORTATION ACCOUNTABILITY COMMISSION, a 
body politic and political subdivision created under the laws of the Commonwealth of Virginia 
(the “Borrower”), for value received, hereby promises to pay to the order of the UNITED 
STATES DEPARTMENT OF TRANSPORTATION, an agency of the United States of 
America, acting by and through the Executive Director of the Build America Bureau, or its assigns 
(the “TIFIA Lender”), the lesser of (x) the Maximum Principal Amount set forth above and (y) 
the aggregate unpaid principal amount of all disbursements (the “Disbursements”) made by the 
TIFIA Lender (such lesser amount, together with any interest that is capitalized and added to 
principal in accordance with the provisions of the TIFIA Loan Agreement (as defined below), 
being hereinafter referred to as the “Outstanding Principal Sum”), together with accrued and 
unpaid interest (including, if applicable, interest at the Default Rate, as defined in the TIFIA Loan 
Agreement) on the Outstanding Principal Sum and all fees, costs and other amounts payable in 
connection therewith, all as more fully described in the TIFIA Loan Agreement.  The principal 
hereof shall be payable in the manner and at the place provided in the TIFIA Loan Agreement in 
accordance with Exhibit G to the TIFIA Loan Agreement, as revised from time to time in 
accordance with the TIFIA Loan Agreement, until paid in full.  The TIFIA Lender is hereby 
authorized to modify the Loan Amortization Schedule included in Exhibit G to the TIFIA Loan 
Agreement from time to time in accordance with the terms of the TIFIA Loan Agreement to reflect 
the amount of each disbursement made thereunder and the date and amount of principal or interest 
paid by the Borrower thereunder.  Absent manifest error, the TIFIA Lender’s determination of 
such matters as set forth on Exhibit G to the TIFIA Loan Agreement shall be conclusive evidence 
thereof; provided, however, that neither the failure to make any such recordation nor any error in 
such recordation shall affect in any manner the Borrower’s obligations hereunder or under any 
other TIFIA Loan Document. 
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Payments hereon are to be made in accordance with Section 9(f) (Manner of Payment) and 
Section 37 (Notices; Payment Instructions) of the TIFIA Loan Agreement as the same become 
due.  Principal of and interest on this TIFIA Bond shall be paid in funds available on or before the 
due date and in any lawful coin or currency of the United States of America that at the date of 
payment is legal tender for the payment of public and private debts.  If the Final Maturity Date is 
amended in connection with an update to the Financial Plan approved by the TIFIA Lender 
pursuant to Section 22(a)(iii)(B) (Financial Plan) of the TIFIA Loan Agreement, the due date of 
this TIFIA Bond shall be deemed to be amended to change the due date to such revised Final 
Maturity Date without any further action required on the part of the Borrower or the TIFIA Lender 
and such amendment shall in no way amend, modify or affect the other provisions of this TIFIA 
Bond without the prior written agreement of the TIFIA Lender. 

This TIFIA Bond has been executed under and pursuant to that certain TIFIA Loan 
Agreement, dated as of the date hereof, between the TIFIA Lender and the Borrower (the “TIFIA 
Loan Agreement”) and is issued to evidence the obligation of the Borrower under the TIFIA Loan 
Agreement to repay the loan made by the TIFIA Lender and any other payments of any kind 
required to be paid by the Borrower under the TIFIA Loan Agreement or the other TIFIA Loan 
Documents referred to therein.  Reference is made to the TIFIA Loan Agreement for all details 
relating to the Borrower’s obligations hereunder.  All capitalized terms used in this TIFIA Bond 
and not defined herein shall have the meanings set forth in the TIFIA Loan Agreement. 

This TIFIA Bond is being issued by the Borrower pursuant to Chapter 26, Title 33.2, Code 
of Virginia of 1950, as amended, a resolution adopted by HRTAC on September 19, 2019 and 
under and pursuant to a Master Indenture of Trust dated as of February 1, 2018 (the Master 
Indenture), between the Borrower and Wilmington Trust, National Association, or its successor, 
as trustee (the Trustee), as supplemented and amended by the First Supplemental Series Indenture 
of Trust dated as of February 1, 2018 (the First Series Supplement) and the Second Supplemental 
Series Indenture of Trust dated as of December 1, 2019 (the Second Series Supplement and, 
together with the First Series Supplement and the Master Indenture, the Indenture), between the 
Borrower and the Trustee, a certified copy of which Indenture is on file at the office of the 
Borrower. 

This TIFIA Bond is issued as and constitutes a Subordinate Obligation within the meaning 
of such term in the Indenture. 

This TIFIA Bond shall not be deemed to constitute a debt of the Commonwealth of 
Virginia or of any political subdivision thereof (including any Member Locality) other than  
the Borrower.  This TIFIA Bond shall not constitute an indebtedness within the meaning of 
any debt limitation or restriction except as provided under Section 33.2-1920 of the Virginia 
Code.  The Borrower’s authority to receive any or all of the taxes or other revenues pledged to 
the Trustee for payment of HRTAC Bonds (as defined below) pursuant to the Indenture is subject 
to appropriation by the General Assembly of the Commonwealth, and neither the General 
Assembly nor the Borrower can or will pledge, covenant or agree to impose or maintain at any 
particular rate or level any of such taxes or other revenues. 

The Indenture provides for the issuance, from time to time, under the conditions, 
limitations and restrictions therein set forth, of additional series of Bonds for the purpose of 
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financing projects, and of refunding outstanding obligations of the Borrower.  Such additional 
series of Bonds may be issued as Senior Obligations, Intermediate Lien Obligations, or 
Subordinate Obligations (as defined in the Indenture).  This TIFIA Bond, together with all other 
obligations heretofore or hereafter issued under the provisions of the Indenture, are herein 
collectively referred to as the “HRTAC Bonds”.  Reference is hereby made to the Indenture for 
the provisions, among others, with respect to the terms and conditions on which the HRTAC Bonds 
of each series are or may be issued, the custody and application of the proceeds of HRTAC Bonds 
issued under the Indenture, the collection and disposition of revenues, the funds charged with and 
pledged to the payment of the interest on and the principal and premium, if any, of the HRTAC 
Bonds, the nature and extent of the security, the rights, duties and obligations of the Borrower, the 
Trustee and any paying agent for the HRTAC Bonds and the rights of the owners of the HRTAC 
Bonds.  Certain of such funds, accounts and subaccounts secure only the Senior Obligations, 
certain of such funds, accounts and subaccounts secure only the Intermediate Lien Obligations, 
and certain of such funds, accounts and subaccounts secure only the Subordinate Obligations, all 
as more fully described in the Indenture. 

This TIFIA Bond shall be subject to mandatory prepayment in accordance with the TIFIA 
Loan Agreement. 

This TIFIA Bond may be prepaid at the option of the Borrower in whole or in part (and, if 
in part, the principal installments and amounts thereof to be prepaid are to be determined in 
accordance with the TIFIA Loan Agreement; provided, however, such prepayments shall be in 
principal amounts of at least $1,000,000 or any integral multiple of $1.00 in excess thereof), at any 
time or from time to time, without penalty or premium, by paying to the TIFIA Lender all or part 
of the principal amount of the TIFIA Bond in accordance with the TIFIA Loan Agreement. 

Any delay on the part of the TIFIA Lender in exercising any right hereunder shall not 
operate as a waiver of any such right, and any waiver granted with respect to one default shall not 
operate as a waiver in the event of any subsequent default. 

The owner of this TIFIA Bond shall have no right to enforce the provisions of the Indenture 
or to institute action to enforce the covenants therein, or to take any action with respect to any 
event of default under the Indenture, or to institute any suit or other proceeding with respect to the 
Indenture, except as provided in the Indenture. 

All acts, conditions and things required by the Constitution and laws of the State to happen, 
exist, and be performed precedent to and in the issuance of this TIFIA Bond have happened, exist 
and have been performed as so required.  This TIFIA Bond is issued with the intent that the federal 
laws of the United States of America shall govern its construction to the extent such federal laws 
are applicable and the internal laws of the State shall govern its construction to the extent such 
federal laws are not applicable. 

 

This TIFIA Bond shall not be valid or become obligatory for any purpose or be entitled to 
any benefit or security under the Indenture until the Trustee has executed the Certificate of 
Authentication appearing on this TIFIA Bond and inserted the date of authentication. 
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[The remainder of this page left intentionally blank.]  



 Exhibit A-5 
1355955.01-WASSR02A - MSW 

IN WITNESS WHEREOF, HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION has caused this TIFIA Bond to be signed by the manual or 
facsimile signature of its Chair and this Bond to be dated the Effective Date set forth above. 

 
 
 
 
 

HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION 
 
 
By:   
 
       Linda B. Johnson 
       Chair 

ATTEST: 

 

By: ________________________ 
       Kevin B. Page 
       Executive Director 
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CERTIFICATE OF AUTHENTICATION 

This TIFIA Bond is the TIFIA Bond described in the within-mentioned Indenture. 

 

Authentication Date: _____________________ 

 

WILMINGTON TRUST, NATIONAL 
ASSOCIATION 
 
 
By:    
 Joy Holloway 
 Vice President 
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(FORM OF ASSIGNMENT) 

FOR VALUE RECEIVED, the Undersigned hereby unconditionally sells, assigns and 
transfers unto 

(Please Insert Social Security or other identifying number of Assignee(s)): 

the within note and all rights thereunder. 

Dated: ________________ 

 NOTICE:  The signature to this assignment must 
correspond with the name as it appears upon the 
face of the within note in every particular, 
without alteration or enlargement or any change 
whatever. 
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EXHIBIT B 
 

ANTICIPATED TIFIA LOAN DISBURSEMENT SCHEDULE 

Borrower Fiscal Year Amount 

  

2022 $500,789,463.00 
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EXHIBIT C 
 

CERTIFICATION REGARDING DEBARMENT, SUSPENSION, 
AND OTHER RESPONSIBILITY MATTERS— 

PRIMARY COVERED TRANSACTIONS 

The undersigned, on behalf of HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION, hereby certifies that HAMPTON ROADS 
TRANSPORTATION ACCOUNTABILITY COMMISSION has fully complied with its 
verification obligations under 2 CFR § 180.320 and hereby further confirms in accordance with 2 
CFR § 180.335, that, to its knowledge, the Borrower and its principals (as defined in 2 CFR § 
180.995) and with respect to VDOT: 

(a) Are not presently excluded (as defined in 2 CFR § 180.940) or disqualified 
(as defined in 2 CFR § 180.935); 

(b) Have not within a three (3) year period preceding the Effective Date been 
convicted of any of the offenses listed in 2 CFR § 180.800(a) or had a civil 
judgment rendered against them for one of those offenses within that time 
period; 

(c) Are not presently indicted for or otherwise criminally or civilly charged by 
a governmental entity (federal, state or local) with commission of any of the 
offenses listed in 2 CFR § 180.800(a); and 

(d) Have not within a three (3) year period preceding the Effective Date had 
one or more public transactions (federal, state or local) terminated for cause 
or default. 

Capitalized terms used in the certificate and not defined shall have the respective meanings 
ascribed to such terms in that certain Amended and Restated TIFIA Loan Agreement, dated as of 
[___], 2021, between the TIFIA Lender and the Borrower, as the same may be amended from time 
to time. 

Dated: _________________ 

HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION 
 
 
By:  
Name: 
Title: 
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EXHIBIT D 
 

REQUISITION PROCEDURES 

This Exhibit D sets out the procedures which the Borrower agrees to follow in submitting 
Requisitions for the disbursement of TIFIA Loan proceeds in respect of the Eligible Project Costs 
incurred in connection with the Project.  Section 1 sets out the manner in which Requisitions are 
to be submitted and reviewed.  Sections 2 through Section 4 set out the circumstances in which the 
TIFIA Lender may reject or correct Requisitions submitted by the Borrower or withhold a 
disbursement.  The Borrower expressly agrees to the terms hereof, and further agrees that (i) the 
rights of the TIFIA Lender contained herein are in addition to (and not in lieu of) any other rights 
or remedies available to the TIFIA Lender under the TIFIA Loan Agreement, and (ii) nothing 
contained herein shall be construed to limit the rights of the TIFIA Lender to take actions including 
administrative enforcement action and actions for breach of contract against the Borrower if it fails 
to carry out its obligations under the TIFIA Loan Agreement during the term thereof. 

Section 1. General Requirements.  All requests by the Borrower for the disbursement 
of TIFIA Loan proceeds shall be made by electronic mail or overnight delivery service by 
submission to the TIFIA Lender, in accordance with Section 37 (Notices; Payment Instructions) 
of the TIFIA Loan Agreement, of a Requisition, in form and substance satisfactory to the TIFIA 
Lender and completed and executed by the Borrower’s Authorized Representative.  The form of 
Requisition is attached as Appendix One to this Exhibit D.  Supporting documentation should be 
submitted with the requisition. 

All disbursement requests must be received by the TIFIA Lender at or before 5:00 P.M. 
(EST) on the first (1st) Business Day of a calendar month in order to obtain disbursement by the 
fifteenth (15th) day of such calendar month or, if such day is not a Business Day, the next 
succeeding Business Day.   

Section 2. Rejection.  A Requisition may be rejected in whole or in part by the TIFIA 
Lender if it is: 

(a) submitted without signature; 

(b) submitted under signature of a Person other than a Borrower’s Authorized 
Representative; 

(c) submitted after prior disbursement of all proceeds of the TIFIA Loan; or 

(d) submitted without adequate documentation of Eligible Project Costs 
incurred or paid.  Such documentation shall include invoices for costs incurred or paid and 
the most recent certificate of or report prepared by an independent engineer relating to the 
construction of the Project (to the extent not previously delivered to the TIFIA Lender). 

The TIFIA Lender shall promptly send to the Borrower, in accordance with Section 37 
(Notices; Payment Instructions) of the TIFIA Loan Agreement, a notice of any Requisition so 
rejected, and the reasons therefor, substantially in the form attached hereto as Appendix Two to 
this Exhibit D.  Any Requisition rejected for the reasons specified in (a), (b) or (d) above must be 
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resubmitted in proper form in order to be considered for approval.  If a Requisition exceeds the 
balance of the TIFIA Loan proceeds remaining to be disbursed, the request will be treated as if 
submitted in the amount of the balance so remaining, and the TIFIA Lender will so notify the 
Borrower. 

Section 3. Correction.  A Requisition containing an apparent mathematical error will 
be corrected by the TIFIA Lender, after telephonic or email notification to the Borrower, and will 
thereafter be treated as if submitted in the corrected amount. 

Section 4. Withholding.  The TIFIA Lender shall be entitled to withhold approval (in 
whole or in part) of any pending or subsequent requests for the disbursement of TIFIA Loan 
proceeds if: 

(a) an Event of Default or event that, with the giving of notice or the passage 
of time or both, would constitute an Event of Default under the TIFIA Loan Agreement 
shall have occurred and be continuing; or 

(b) the Borrower: 

(i) knowingly takes any action, or omits to take any action, amounting 
to fraud or violation of any applicable federal or local criminal law, 
in connection with the transactions contemplated hereby; or 

(ii) fails to ensure that VDOT has complied with its obligations to 
construct the Project in a manner consistent with the Governmental 
Approvals with respect to the Project, or in accordance with the 
highest standards of VDOT’s industry, where such failure prevents 
or materially impairs the Project from fulfilling its intended purpose, 
or prevents or materially impairs the ability of the TIFIA Lender to 
monitor compliance by VDOT with applicable federal or local law 
pertaining to the Project or with the terms and conditions of the 
TIFIA Loan Agreement; or 

(iii) fails to observe or comply with any applicable federal or local law, 
or any term or condition of the TIFIA Loan Agreement; or 

(iv) fails to satisfy any condition set forth in Section 4 (Disbursement 
Conditions) or Section 13(b) (Conditions Precedent to All 
Disbursements) of the TIFIA Loan Agreement; or 

(v) fails to deliver documentation satisfactory to the TIFIA Lender 
evidencing Eligible Project Costs claimed for disbursement at the 
times and in the manner specified by the TIFIA Loan Agreement; 
provided, that in such case the TIFIA Lender may, in its sole 
discretion, partially approve a disbursement request in respect of any 
amounts for which adequate documentation evidencing Eligible 
Project Costs has been provided and may, in its sole discretion, 
disburse in respect of such properly documented amounts. 
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Section 5. Federal Government Shutdown.  Notwithstanding anything to the contrary 
set forth in this Exhibit D, the TIFIA Lender (a) shall be entitled to withhold approval of any 
pending or subsequent requests for the disbursement of TIFIA Loan proceeds and (b) shall have 
no obligation to make any disbursement of proceeds of the TIFIA Loan to the Borrower (even if 
such disbursement has been approved by the TIFIA Lender), in each case if the TIFIA Lender’s 
ability to make the relevant disbursement is impaired as a result of a partial or total shutdown of 
the operations of any federal department or agency (including the USDOT or any of its agencies), 
or any contractor of any such department or agency, due to a lapse in appropriations by Congress. 
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APPENDIX ONE TO EXHIBIT D 
 

FORM OF REQUISITION 

Build America Bureau 
 
United States Department of Transportation 
c/o Director,  Office of Credit Programs 
 
Room W12-464 
1200 New Jersey Avenue, SE, 
Washington, D.C. 20590 
 
Federal Highway Administration 
Virginia Division Office 
400 North 8th St., Suite 750 
Richmond, Virginia 23219-4825 
Attn: Division Administrator 
 
Re: HAMPTON ROADS TRANSPORTATION ACCOUNTABILITY COMMISSION 
PROJECT (TIFIA  - 20201001A) 

Ladies and Gentlemen: 

Pursuant to Section 4 (Disbursement Conditions) of the Amended and Restated TIFIA Loan 
Agreement, dated as of [_____], 2021 (the “TIFIA Loan Agreement”), by and between 
HAMPTON ROADS TRANSPORTATION ACCOUNTABILITY COMMISSION (the 
“Borrower”) and the UNITED STATES DEPARTMENT OF TRANSPORTATION, acting by 
and through the Executive Director of the Build America Bureau (the “TIFIA Lender”), we 
hereby request disbursement in the amount of $[___________] in respect of Eligible Project Costs 
paid or incurred by or on behalf of the Borrower.  Capitalized terms used but not defined herein 
have the meaning set forth in the TIFIA Loan Agreement.  In connection with this Requisition the 
undersigned does hereby represent and certify the following: 

 This Requisition is Requisition number [_______].  

 The requested date of disbursement is [____________] 15, 20[__] (the “Disbursement 
Date”)[, which is the first Business Day following [___________] 15, 20[____]]. 

 The amounts previously disbursed under the TIFIA Loan Agreement equal, in the 
aggregate, $[____________]. [The amounts previously disbursed and to be disbursed 
under the Senior Loan Agreements as of the date of the requested disbursement equal, in 
the aggregate, $[____________].] The amounts previously disbursed and to be disbursed 
under the [applicable funding document] as of the date of the requested disbursement equal, 
in the aggregate, $[______________]. 
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 The amounts hereby requisitioned have been paid or incurred by or on behalf of the 
Borrower for Eligible Project Costs and have not been paid for or reimbursed by any 
previous disbursement from TIFIA Loan proceeds. 

 The amount of this Requisition, together with all prior Requisitions, does not exceed the 
amount of the TIFIA Loan. 

 All documentation evidencing the Eligible Project Costs to be reimbursed by the above-
requested disbursement has been delivered by the Borrower at the times and in the manner 
specified by the TIFIA Loan Agreement. 

 The Borrower has ensured that VDOT has all Governmental Approvals necessary as of the 
date hereof and as of the Disbursement Date (immediately after giving effect to the above-
requested disbursement of TIFIA Loan proceeds), for the development, construction, 
operation and maintenance of the Project and each such Governmental Approval is in full 
force and effect (and is not subject to any notice of violation, breach or revocation). 

 Each of the insurance policies obtained by VDOT in satisfaction of the condition in Section 
13(a)(xviii) (Conditions Precedent to Effectiveness) of the TIFIA Loan Agreement is in 
full force and effect, and no notice of termination thereof has been issued by the applicable 
insurance provider. 

 The Project has been, and is being, constructed in a manner consistent with all plans, 
specifications, engineering reports and facilities plans previously submitted to the TIFIA 
Lender and the FHWA Division Office and in accordance with the highest standards of 
VDOT’s industry. 

 The representations and warranties of the Borrower set forth in the TIFIA Loan Agreement 
and in each other Related Document are true and correct as of the date hereof and as of the 
Disbursement Date, except to the extent such representations and warranties expressly 
relate to an earlier date (in which case, such representations and warranties shall be true 
and correct as of such earlier date). 

 As of the date hereof and on the Disbursement Date (immediately after giving effect to the 
above-requested disbursement of TIFIA Loan proceeds), (i) no Event of Default or event 
of default under any other Related Document and (ii) no event that, with the giving of 
notice or the passage of time or both, would constitute an Event of Default or event of 
default under any Related Document, in each case, has occurred and is continuing. 

 No Material Adverse Effect, or any event or condition that could reasonably be expected 
to have a Material Adverse Effect, has occurred  since August 12, 2019 and is continuing. 

 A copy of the monthly construction progress report pursuant to Section 23(b)(i) (Monthly 
Construction Progress Report) of the TIFIA Loan Agreement for the month preceding the 
date of the applicable Requisition has been delivered to each of the above named addresses. 

 The undersigned acknowledges that if the Borrower makes a false, fictitious, or fraudulent 
claim, statement, submission, or certification to the Federal Government in connection with 
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the Project, the Federal Government reserves the right to impose on the Borrower the 
penalties of 18 U.S.C. § 1001 and 49 U.S.C. § 5323(l)(1), to the extent the Federal 
Government deems appropriate. 

 A copy of this requisition has been delivered to each of the above named addressees. 

 The undersigned is duly authorized to execute and deliver this requisition on behalf of the 
Borrower. 
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[Add wire instructions for Trustee.] 

Date: _______________________ HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION 
 
 
By:  
Name: 
Title:  
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APPENDIX TWO TO EXHIBIT D 
 

DISAPPROVAL OF THE TIFIA LENDER 
(TO BE DELIVERED TO THE BORROWER) 

Requisition Number [●] is [approved in part in the amount of $[●]] [not approved]5 by the 
TIFIA Lender (as defined herein) pursuant to Section 4 (Disbursement Conditions) of the TIFIA 
Loan Agreement, dated as of [_____], 2021, by and between Hampton Roads Transportation 
Accountability Commission (the “Borrower”) and the United States Department of 
Transportation, acting by and through the Executive Director of the Build America Bureau (the 
“TIFIA Lender”). 

Any determination, action or failure to act by the TIFIA Lender with respect to the 
Requisition set forth above, including any  withholding of a disbursement, shall be at the TIFIA 
Lender’s sole discretion, and in no event shall the TIFIA Lender be responsible for or liable to the 
Borrower for any and/or all consequence(s) which are the result thereof. 

UNITED STATES DEPARTMENT OF 
TRANSPORTATION, acting by and 
through the Executive Director of the Build 
America Bureau 
 
 
 
 
By:  
TIFIA Lender’s Authorized Representative 
Name: 
Title: 
Dated: 

  

                                                 
5Attached hereto as Exhibit A are reasons for any partial or full denial of approval. 
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EXHIBIT A TO APPENDIX TWO TO EXHIBIT D 
 

[INSERT REASONS FOR ANY PARTIAL OR FULL DENIAL OF APPROVAL.] 
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EXHIBIT E 
 

COMPLIANCE WITH LAWS 

The Borrower shall, and shall require VDOT, which shall in turn require that the Construction 
Contractors at all tiers for the Project, to comply in all material respects with any and all applicable 
federal and state laws.  The following list of federal laws is illustrative of the type of requirements 
generally applicable to transportation projects.  It is not intended to be exhaustive. 

(i) The Americans With Disabilities Act of 1990 and implementing regulations (42 U.S.C. § 
12101 et seq.; 28 CFR Part 35; 29 CFR Part 1630); 

(ii) Title VI of the Civil Rights Act of 1964, as amended (42 U.S.C. § 2000d et seq.), and 
USDOT implementing regulations (49 CFR Part 21); 

(iii) The Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, 
as amended (42 U.S.C. § 4601 et seq.), with the understanding that the requirements of said Act 
are not applicable with respect to utility relocations except with respect to acquisitions by the 
Borrower of easements or other real property rights for the relocated facilities; 

(iv) Equal employment opportunity requirements under Executive Order 11246 dated 
September 24, 1965 (30 F.R. 12319), any Executive Order amending such order, and 
implementing regulations (29 CFR §§ 1625-27, 1630; 28 CFR Part 35; 41 CFR Part 60; and 49 
CFR Part 27); 

(v) Restrictions governing the use of federal appropriated funds for lobbying (31 U.S.C. § 
1352; 49 CFR Part 20); 

(vi) The Clean Air Act, as amended (42 U.S.C. § 7401 et seq.); 

(vii) The National Environmental Policy Act of 1969 (42 U.S.C. § 4321 et seq.), including the 
environmental mitigation requirements and commitments made by VDOT that result in the 
FHWA’s approval of the NEPA Determination; 

(viii) The Federal Water Pollution Control Act, as amended (33 U.S.C. § 1251 et seq.); 

(ix) The Endangered Species Act, 16 U.S.C. § 1531, et seq.; 

(x) 23 U.S.C. § 138 and 49 U.S.C. § 303, as applicable; 

(xi) The health and safety requirements set forth in 40 U.S.C. §§ 3701-3702 and implementing 
regulations (29 CFR Part 1926 and 23 CFR § 635.108, as applicable); 

(xii) The prevailing wage requirements set forth in 40 U.S.C. § 3141 et seq., and implementing 
regulations (29 CFR Part 5), and, as applicable, 23 U.S.C. § 113 and implementing regulations (23 
CFR §§ 635.117(f) and 635.118), and FHWA Form 1273 §§ IV and V for those contracts that 
involve construction of highway improvements; 
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(xiii) The Buy America requirements set forth in 23 U.S.C. § 313 and implementing regulations 
(23 CFR § 635.410); 

(xiv) The requirements of 23 U.S.C. § 101 et seq. and 23 CFR; 

(xv) The Cargo Preference Act of 1954, as amended (46 U.S.C. §55305), and implementing 
regulations (46 CFR Part 381);  

(xvi) The applicable requirements of 49 CFR Part 26 relating to the Disadvantaged Business 
Enterprise program; and 

(xvii) The requirements of Section 889 of the John S. McCain National Defense Authorization 
Act for Fiscal Year 2019 (Pub. L. 115-232) and implementing regulations (2 CFR § 200.216). 
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EXHIBIT F 
 

RESERVED 
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EXHIBIT G 
 

TIFIA DEBT SERVICE 
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EXHIBIT H-1 
 

OPINIONS REQUIRED OF COUNSEL TO BORROWER 

An opinion of the counsel of the Borrower, dated as of the Effective Date, to the effect that: 
(a) the Borrower is duly created and validly existing under the laws of the jurisdiction of formation; 
(b) the Borrower has all requisite power and authority to conduct its business and to execute and 
deliver, and to perform its obligations under the Related Documents to which it is a party; (c) the 
execution and delivery by the Borrower of, and the performance of its respective obligations under, 
the Related Documents to which it is a party, have been duly authorized by all necessary 
organizational or regulatory action; (d) the Borrower has duly executed and delivered each Related 
Document to which it is a party and each such Related Document constitutes the legal, valid and 
binding obligation of such party; enforceable against such party in accordance with their respective 
terms; (e) no authorization, consent, or other approval of, or registration, declaration or other filing 
with any governmental authority of the United States of America or of the State is required on the 
part of the Borrower for the execution and delivery by such party of, and the performance of such 
party under, any Related Document to which it is a party other than authorizations, consents, 
approvals, registrations, declarations and filings that have already been timely obtained or made 
by the Borrower; (f) the execution and delivery by the Borrower of, and compliance with the 
provisions of, the Related Documents to which it is a party in each case do not (i) violate the 
Organizational Documents of the Borrower, (ii) violate the law of the United States of America or 
of the State or (iii) conflict with or constitute a breach of or default under any material agreement 
or other instrument known to such counsel to which the Borrower is a party, or to the best of such 
counsel’s knowledge, after reasonable review, any court order, consent decree, statute, rule, 
regulation or any other law to which the Borrower is subject; (g) the Borrower is not an investment 
company required to register under the Investment Company Act of 1940, as amended; and (h) to 
our knowledge after due inquiry, there are no actions, suits, proceedings or investigations against 
the Borrower by or before any court, arbitrator or any other Governmental Authority in connection 
with the Related Documents or the Project that are pending. 

 



 

 Exhibit H-2 
1355955.01-WASSR02A - MSW 

EXHIBIT H-2 
 

OPINIONS REQUIRED FROM BOND COUNSEL 

An opinion of bond counsel, dated as of the Effective Date, to the effect that: (a) each of 
the TIFIA Bond, the Indenture, and the TIFIA Supplemental Indenture has been duly authorized, 
executed, and delivered by the Borrower in accordance with the Organizational Documents of the 
Borrower and in compliance with all applicable laws; (b) each of the TIFIA Bond, the Indenture, 
and the TIFIA Supplemental Indenture is in full force and effect and constitutes the legal, valid, 
and binding obligation of the Borrower, enforceable in accordance with its respective terms and 
conditions; (c) the TIFIA Bond is a Subordinate Obligation, secured by the Liens on the Trust 
Estate, and shall be subordinate to the Lien on the Trust Estate pledged to secure the Senior 
Obligations and the Intermediate Lien Obligations, and shall be pari passu to the Lien on the Trust 
Estate pledged to secure the Subordinate Obligations and is a Bond entitled to the benefits of a 
Bond under the Indenture, enforceable under the laws of the State without any further action by 
the Borrower or any other Person; (d) the Indenture and the TIFIA Supplemental Indenture create 
the valid and binding assignment and pledge of the Trust Estate to secure the payment of the 
principal of, interest on, and other amounts payable in respect of, the TIFIA Bond, irrespective of 
whether any party has notice of the pledge and without the need for any physical delivery, 
recordation, filing or further act; (e) all actions by the Borrower that are required for the use of 
Pledged Revenues as required under the Indenture, the TIFIA Supplemental Indenture and under 
the Amended and Restated TIFIA Loan Agreement have been duly and lawfully made; (f) the 
Borrower has complied with the requirements of State law to lawfully pledge the Trust Estate and 
use the Pledged Revenues as required by the terms of the Indenture, the TIFIA Supplemental 
Indenture, and the Amended and Restated TIFIA Loan Agreement; (g) the Borrower is not eligible 
to be a debtor in either a voluntary or involuntary case under the United States Bankruptcy Code; 
and (h) the Borrower is not entitled to claim governmental immunity in any breach of contract 
action  under the Amended and Restated TIFIA Loan Agreement or the TIFIA Bond or by the 
Trustee under the Indenture Documents. 
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EXHIBIT I 
 

METHODOLOGY FOR FORECASTING HRTF REVENUES 

Currently, the Virginia Department of Taxation (“VTAX”) prepares six-year revenue forecasts for the 
State’s state revenue sources on a bi-annual basis. The revenue forecasts include the non-general fund 
revenues dedicated transportation, such as HRTF Revenues, which are provided to the Hampton Roads 
Transportation Accountability Commission as specified in the Code of Virginia under Chapters 6 and 22.1. 
In any period when such information is provided to HRTAC, it will be utilized in the revenue projection 
described herein. If this information ceases to be available, HRTAC will consult with VDOT and VTAX 
to provide a replacement short-term forecast, acceptable to the Bureau. 
 
Regional Retail Sales and Use Tax (“S&U Tax”) Forecasts  
 
• Historical S&U Tax based on audited receipts  
• Then the VDOT 6-year forecast (after the last year audited) 
• Thereafter grow the S&U Tax based the compounded annual growth (CAGR) calculated on the 

historical 11 year sales tax and the 6 year of projected sales tax. (year end balance) 
 
Note for the period prior to 2016 the growth of the LOST tax will be used a proxy for the historical S&U 
Tax.  
 
Example for projections prepared within FY 2019 

Years 
2008 – 2015  2016 – 2018 2019 – 2024 2025 onwards 
Actual based on 
proxy  

Actual audited S&U Tax 
receipts 

VTAX projected S&U 
Tax receipts 

Grow by prior year 
CAGR  

 
where CAGR = (VTAX projected S&U Tax 2024 / actual 2008 S&U Tax) ^ (1/16) 

 
Regional Motor Fuels Sales Tax (“RMF”) Forecasts 
 
The regional motor fuels sales tax is equal to Consumption x Price x Tax Rate 
 
• Historical RMF receipts based on audited receipts 
• Then the VDOT 6-year forecast  
• Thereafter grow the RMF Tax based the compounded annual growth (CAGR) calculated on the 

historical 6-year gas consumption and the 6 year of gas consumption  
 
Note for the period prior to 2016 the growth of the LOST tax will be used a proxy.  
   
Example for projections prepared with FY 2019 

Years 
2012 – 2018 2019 – 2024 2025 onwards 
Actual RMF  VDOT projected RMF Receipt Grow by prior year 

CAGR  
Actual gas usage Projected gas usage  

 
where CAGR = (VDOT projected gas usage 2024 / actual 2012 gas usage) ^ (1/12) 



 

 Exhibit J-1 
1355955.01-WASSR02A - MSW 

EXHIBIT J 
 

FORM OF CERTIFICATE OF TRUSTEE 
 

HAMPTON ROADS TRANSPORTATION ACCOUNTABILITY COMMISSION 

TIFIA BOND, 
HRTAC PROJECT 

(TIFIA – 20201001A) 

The undersigned, Wilmington Trust, National Association (the “Trustee”), by its duly 
appointed, qualified and acting [Vice President], certifies with respect to the above referenced 
bond (the “TIFIA Bond”) dated as of December 10, 2019, as follows (capitalized terms used in 
this Certificate which are not otherwise defined shall have the meanings given to such terms in the 
Indenture (as defined below)): 

 That the Trustee is a national association duly organized and validly existing under the 
laws of the United States of America and is duly licensed and in good standing under the 
laws of the United States of America. 

 All approvals, consents and orders of any governmental authority or agency having 
jurisdiction in the matter which would constitute a condition precedent to the performance 
by the Trustee of its duties and obligations under the documents pertaining to the issuance 
of the TIFIA Bond have been obtained and are in full force and effect. 

 The Indenture and the TIFIA Supplemental Indenture (each as defined herein) pertaining 
to the issuance of the TIFIA Bond to which the Trustee is a party was executed and the 
TIFIA Bond was authenticated on behalf of the Trustee by one or more of the persons 
whose names and offices appear on Annex One attached hereto and made part hereof, that 
each person was at the time of the execution of such documents and the authentication of 
the TIFIA Bond and now is duly appointed, qualified and acting incumbent of his or her 
respective office, that each such person was authorized to execute such documents and to 
authenticate the TIFIA Bond, and that the signature appearing after the name of each such 
person is a true and correct specimen of that person’s genuine signature. 

 That the undersigned is authorized to act as Trustee and accept the trusts conveyed to it 
under the Indenture (“Trusts”), has accepted the Trusts so conveyed and in so accepting 
the Trusts and so acting is in violation of no provision of its articles of association or 
bylaws, any law, regulation or court or administrative order or any agreement or other 
instrument to which it is a party or by which it may be bound. 

 That attached to this Certificate as Annex Two is a full, true and correct copy of excerpts 
from resolutions of the board of directors of the Trustee and other applicable documents 
that evidence the Trustee’s trust powers and the authority of the officers referred to above 
to act on behalf of the Trustee; and that these excerpts and other applicable documents were 
in effect on the date or dates such officers acted and remain in full force and effect today, 
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and such excerpts and documents have not been amended since the date of the last 
amendment thereto shown on any such copy, as applicable. 

 That receipt is acknowledged of all instruments, certifications and other documents or 
confirmations required to be received by the Trustee pursuant to Section 5.3 and Section 
15.3 of that certain Indenture (the “Indenture”), dated as of February 1, 2018, and the 
Supplemental Indenture pertaining to the TIFIA Bond (the “TIFIA Supplemental 
Indenture”), dated as of December 1, 2019, each between the Hampton Roads 
Transportation Accountability Commission (the “Borrower”) and the Trustee. 

 That receipt is also acknowledged of that certain Amended and Restated TIFIA Loan 
Agreement, dated as of [______], 2021 (the “TIFIA Loan Agreement”), between the 
Borrower and the United States Department of Transportation, acting by and through the 
Executive Director of the Build America Bureau (the “TIFIA Bondholder”). 

 That the Trustee also accepts its appointment and agrees to perform the duties and 
responsibilities of Trustee and of Bond Registrar and Paying Agent for and in respect of 
the TIFIA Bond as set forth in the Indenture, the TIFIA Supplemental Indenture, and the 
TIFIA Loan Agreement, including from time to time redeeming all or a portion of the 
TIFIA Bond as provided in Article IV of the Indenture.  In accepting such duties and 
responsibilities, the Trustee shall be entitled to all of the privileges, immunities, rights and 
protections set forth in Article XIV of the Indenture. 

 That all funds and accounts for the payment of the TIFIA Bond pursuant to the Indenture 
and the TIFIA Supplemental Indenture (including, but not limited to, the TIFIA Series 
2019 Project Fund; the TIFIA Series 2019 Bond Debt Service Fund, and within such Fund 
the TIFIA Series 2019 Interest Account, the TIFIA Series 2019 Principal Account, the 
TIFIA Series 2019 Redemption Account and the TIFIA Revenue Sharing Account; and the 
TIFIA Series 2019 Bond Debt Service Reserve Fund) have been established as provided in 
the Indenture and the TIFIA Supplemental Indenture. 

[SIGNATURE PAGE FOLLOWS] 

  



 Exhibit J-3 
1355955.01-WASSR02A - MSW 

Dated: [__________], 20[__] 
WILMINGTON TRUST, NATIONAL 
ASSOCIATION 
 
 
By:  
Its: 
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ANNEX ONE TO EXHIBIT J 
 

OFFICERS OF TRUSTEE 
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ANNEX TWO TO EXHIBIT J 
 

RESOLUTIONS OF BOARD OF DIRECTORS OF TRUSTEE 
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EXHIBIT K-1 
 

FORM OF BORROWER’S OFFICER’S CERTIFICATE 

Reference is made to that certain Amended and Restated TIFIA Loan Agreement, dated as 
of [_____], 2021 (the “TIFIA Loan Agreement”), by and among the Hampton Roads 
Transportation Accountability Commission (the “Borrower”) and the United States Department of 
Transportation, acting by and through the Executive Director of the Build America Bureau (the 
“TIFIA Lender”).  Capitalized terms used in this certificate and not defined shall have the 
respective meanings ascribed to such terms in the TIFIA Loan Agreement.  

Pursuant to Section 13(a)(v) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, the undersigned, Executive Director, as Borrower’s Authorized Representative, does 
hereby certify on behalf of the Borrower and not in his/her personal capacity, as of the date hereof: 

(a) pursuant to Section 13(a)(v) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, attached hereto as Exhibit A is an incumbency certificate that lists all persons, 
together with their positions and specimen signatures, who are duly authorized by the 
Borrower to execute the Related Documents to which the Borrower is or will be a party, 
and who have been appointed a Borrower’s Authorized Representative in accordance with 
Section 26 (Borrower’s Authorized Representative) of the TIFIA Loan Agreement; 

(b) pursuant to Section 13(a)(ii) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, attached hereto as Exhibit B are certified, complete, and fully executed copies 
of each Indenture Document, together with any amendments, waivers or modifications 
thereto, in each case that has been entered into on or prior to the Effective Date, and each 
such agreement is in full force and effect, and all conditions contained in such documents 
to the closing of the transactions contemplated thereby shall have been fulfilled or 
effectively waived (provided that for purposes of Section 13(a)(ii) (Conditions Precedent 
to Effectiveness), any such waiver shall be subject to the TIFIA Lender’s consent in its sole 
discretion);  

(c) pursuant to Section 13(a)(iv) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, attached hereto as Exhibit C is a certificate from the Borrower’s Authorized 
Representative as to the absence of debarment, suspension or voluntary exclusion from 
participation in Federal Government contracts, procurement and non-procurement matters 
substantially in the form attached to the TIFIA Loan Agreement as Exhibit C with respect 
to the Borrower and its principals (as defined in 2 CFR § 180.995); 

(d) pursuant to Section 13(a)(vi) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, the Borrower hereby certifies that it is in compliance with the verification 
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requirements set forth in 2 CFR §§ 180.300 and 180.320 and with its obligations under 2 
CFR § 180.330; 

(e) pursuant to Section 13(a)(vii) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, the Borrower hereby certifies that: 

a. With respect to the Project, the Borrower has complied with NEPA; and 

b. The Borrower has complied with all applicable requirements of the Uniform 
Relocation Assistance and Real Property Acquisition Policies Act of 1970 (42 
U.S.C. § 4601 et seq.) and Title VI of the Civil Rights Act of 1964 (42 U.S.C. 
§ 2000d et seq.); 

(f) pursuant to Section 13(a)(vii) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, attached hereto as Exhibit D is a certificate from VDOT evidencing VDOT’s 
compliance with its obligations under each Standard Project Agreement, including the 
following: 

a. VDOT has complied with (A) the disclosure requirements set forth in 2 CFR § 
180.355, (B) the verification requirements set forth in 2 CFR §§ 180.300 and 
180.320, and (C) its obligations under 2 CFR § 180.330 with respect to the 
Construction Contracts; 

b. All Governmental Approvals necessary to commence construction of the Project 
have been obtained and that all such Governmental Approvals are final, non-
appealable, and in full force and effect (and are not subject to any notice of 
violation, breach, or revocation); 

c. With respect to the Project, VDOT has complied with NEPA; 

d. VDOT has complied with all applicable requirements of the Uniform Relocation 
Assistance and Real Property Acquisition Policies Act of 1970 (42 U.S.C. § 4601 
et seq.) and Title VI of the Civil Rights Act of 1964 (42 U.S.C. § 2000d et seq.); 

e. VDOT and each applicable Principal Project Party, as and if applicable, have 
obtained insurance with respect to the Project, which meets the requirements of 
Section 16(e) (Compliance with Standard Project Agreement); and 

f. Each performance security instrument delivered to or by VDOT pursuant to any 
Principal Project Contract as of the Effective Date shall be (A) in compliance with 
the requirements for such performance security pursuant to the applicable Principal 
Project Contract, and (B) in full force and effect; 

(g) pursuant to Section 13(a)(viii) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, attached hereto as Exhibit E is evidence that the Project has been included in 
(A) the metropolitan transportation improvement program adopted by the Hampton Roads 
Transportation Planning Organization, (B) the State transportation plan, and (C) the State 
transportation improvement program approved by the USDOT or its designated agency, in 
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each case to the extent required by 23 U.S.C. §§ 134 and 135, and 23 U.S.C. § 602(a)(3), 
as applicable; and the financial plan for each such program or plan shall reflect the costs 
of, and the sources of funding for, the Project; 

(h) pursuant to Section 13(a)(ix) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, attached hereto as Exhibit F is evidence of the assignment by at least two (2) 
Rating Agencies of public ratings of not less than ‘A-’ or ‘A3’ to the TIFIA Loan and to 
the Existing Indebtedness, and no such rating has been reduced, withdrawn or suspended 
as of the Effective Date; 

(i) pursuant to Section 13(a)(x) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, the Borrower has demonstrated that as of the Effective Date the funds shown 
in the Base Case Financial Model to pay Total Project Costs have been fully and completely 
committed and allocated to the Borrower by the providers thereof, or, in the case of HRTF 
Revenues, are reasonably anticipated to be available, and that such funds will be sufficient 
to pay all Total Project Costs necessary to achieve Substantial Completion as and when 
needed; 

(j) pursuant to Section 13(a)(xi) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, attached hereto as Exhibit G are certified, complete, and fully executed copies 
of each Principal Project Contract, together with any amendments, waivers or 
modifications thereto and any related performance security instruments, in each case that 
has been entered into on or prior to the Effective Date and each such agreement shall be in 
full force and effect and in form and substance satisfactory to the TIFIA Lender; 

(k) pursuant to Section 13(a)(xii) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, the Borrower has delivered a certified Base Case Financial Model on or prior 
to the Effective Date, which Base Case Financial Model (A) demonstrates that projected 
Pledged Revenues are sufficient to meet the Loan Amortization Schedule, (B) 
demonstrates a Total Debt Service Coverage Ratio for each Calculation Period through the 
Final Maturity Date that is not less than 4.60, (C) does not reflect the commencement of 
amortization of the principal amount of any Senior Obligations before the Debt Service 
Payment Commencement Date, (D) uses the methodology in Exhibit I to the TIFIA Loan 
Agreement for the purpose of forecasting HRTF Revenues, and (E) is otherwise in form 
and substance acceptable to the TIFIA Lender; 

(l) pursuant to Section 13(a)(xiii) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, attached hereto as Exhibit H is evidence that the Borrower (A) is authorized, 
pursuant Section 33.2-1920, as amended, Code of Virginia of 1950, to pledge, assign, and 
grant the Liens on the Trust Estate purported to be pledged, assigned, and granted pursuant 
to the Indenture Documents, without the need for notice to any Person, physical delivery, 
recordation, filing or further act, (B) has recorded or filed, or caused to be recorded or filed, 
for record in such manner and in such places as are required all documents and instruments, 
and taken or caused to be taken all other actions, as are necessary or desirable to establish 
and enforce the Trustee’s Lien on the Trust Estate (for the benefit of the Secured Parties) 
to the extent contemplated by the Indenture Documents and required by applicable law, 
and (C) has paid, or caused to be paid, all taxes and filing fees that are due and payable in 
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connection with the execution, delivery or recordation of any Indenture Documents or any 
instruments, certificates or financing statements in connection with the foregoing; 

(m) pursuant to Section 13(a)(xvi) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, (i) the Borrower’s Federal Employer Identification Number is 47-1742163, (ii) 
the Borrower’s Data Universal Numbering System number is 081015577, and (iii) the 
Borrower has registered with, and obtained confirmation of active registration status from, 
the federal System for Award Management (www.SAM.gov), and attached hereto as 
Exhibit I is evidence of (iii); 

(n) pursuant to Section 13(a)(xvii) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, attached hereto as Exhibit J is evidence that the Borrower is duly created and 
validly existing under the laws of the Commonwealth and a certified copy of the 
Borrower’s Organizational Documents; 

(o) pursuant to Section 13(a)(xvii) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, attached hereto as Exhibit K is a certified copy of the resolutions authorizing 
the execution of the Indenture, the Series 2018A Supplemental Indenture, and the Series 
2018A Bonds and the issuance of the Series 2018A Bonds;  

(p) pursuant to Section 13(a)(xix) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, the Borrower hereby certifies that the representations and warranties of the 
Borrower set forth in the TIFIA Loan Agreement and in each other Related Document to 
which the Borrower is a party are true and correct on and as of the date hereof, except to 
the extent that such representations and warranties expressly relate to an earlier date, in 
which case such representations and warranties were true and correct as of such earlier 
date; 

(q) pursuant to Section 13(a)(xx) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, the Borrower hereby certifies that, as of the Effective Date, (i) the maximum 
principal amount of the TIFIA Loan (excluding any interest that is capitalized in 
accordance with the terms hereof), together with the amount of any other credit assistance 
provided under the Act to the Borrower, does not exceed thirty-three percent (33%) of 
reasonably anticipated Eligible Project Costs and (ii) as required pursuant to § 603(b)(9) 
of the Act, the total federal assistance provided to the Project, including the maximum 
principal amount of the TIFIA Loan (excluding any interest that is capitalized in 
accordance with the terms hereof), does not exceed eighty percent (80%) of Eligible Project 
Costs; and 

(r) pursuant to Section 13(a)(xxii) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, attached hereto as Exhibit L is a certificate from the Borrower’s Authorized 
Representative as to the prohibition on the use of appropriated funds for lobbying 
substantially in the form as Exhibit N to the TIFIA Loan Agreement in accordance with 49 
CFR §20.100(b). 

(s) pursuant to Section 13(a)(xxii) (Conditions Precedent to Effectiveness) of the TIFIA Loan 
Agreement, attached hereto as Exhibit M are forms of the Project BANs Supplemental 
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Indenture, the Project BANs Bond, and any other documents required to issue the Project 
BANs on the Project BANs Closing Date, each in the form and substance satisfactory to 
the TIFIA Lender. 
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IN WITNESS WHEREOF, the undersigned has executed this certificate as of the date first 
mentioned above. 

HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION 
 
 
By:  
Name: 
Title: Authorized Representative 
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EXHIBIT B TO EXHIBIT K-1 
 

INCUMBENCY CERTIFICATE 

The undersigned certifies that she is the Chair of the Hampton Roads Transportation 
Accountability Commission, a body politic and a political subdivision created under the laws of 
the Commonwealth of Virginia (the “Borrower”), and as such she is authorized to execute this 
certificate and further certifies that the following person has been elected or appointed, is qualified, 
and is now acting as an officer or authorized person of the Borrower in the capacity indicated 
below, and that the signature set forth opposite his name is a true and genuine signature.  She 
further certifies that any of the officer or authorized person listed below is authorized to sign 
agreements and give written instructions with regard to any matters pertaining to the TIFIA Loan 
Documents and/or the Indenture Documents as the Borrower’s Authorized Representative (each 
as defined in that certain TIFIA Loan Agreement, dated as of the date hereof, between the 
Borrower and the United States Department of Transportation, acting by and through the Executive 
Director of the Build America Bureau):  

Name Title Signature 

Kevin B. Page  Executive Director  ________________________ 
 

 

IN WITNESS WHEREOF, the undersigned has executed this certificate as of this _____ 
day of __________, 2021. 

HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION 
 
 
By:      
Name: [Linda T. Johnson] 
Title: [Chair]
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EXHIBIT L 
 

FORM OF CERTIFICATE OF SUBSTANTIAL COMPLETION 
 

[Letterhead of Borrower] 

[Date] 
 
Build America Bureau 
 
United States Department of Transportation 
 
Room W12-464 
1200 New Jersey Avenue, SE 
Washington, D.C. 20590 
Attention: Director, Office of Credit Programs 

Project: Hampton Roads Transportation Accountability Commission Project (TIFIA – 
20201001A) 

Dear Director: 

This Notice is provided pursuant to Section 16(f)(i)(A) (Substantial Completion) of that certain 
Amended and Restated TIFIA Loan Agreement (the “TIFIA Loan Agreement”), dated as of [____] 
__, 2021, by and between the Hampton Roads Transportation Accountability Commission (the 
“Borrower”) and the United States Department of Transportation, an agency of the United States 
of America, acting by and through the Executive Director of the Build America Bureau (the 
“TIFIA Lender”).  

Unless otherwise defined herein, all capitalized terms in this Notice have the meanings assigned 
to those terms in the TIFIA Loan Agreement. 

I, the undersigned, in my capacity as the Borrower’s Authorized Representative and not in my 
individual capacity, do hereby certify to the TIFIA Lender that: 

(a) on [insert date Substantial Completion requirements were satisfied], the Project satisfied 
each of the requirements for Substantial Completion set forth in the [Insert reference to the 
concession agreement, design-build or similar agreement for the Project]; 

(b) Substantial Completion has been declared under each of the above-referenced agreements 
and copies of the notices of Substantial Completion under such agreements are attached to 
this certification; and 
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(c) Substantial Completion, as defined in the TIFIA Loan Agreement, has been achieved. 

HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION 
 
  
Name: 
Title:
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EXHIBIT M 
 

TIFIA LOAN REAMORTIZATION METHODOLOGY 

The TIFIA loan principal to be paid in July 1 of each year is calculated by multiplying the 
percentages (set out in the Table below) by the amount of the Outstanding TIFIA Loan Balance at 
the start of the Debt Service Commencement Date.  Any rounding differences will be applied to 
the last Principal Payment. 

Year Percentage 
2025 0.4610% 
2026 0.5662% 
2027 0.6772% 
2028 0.7944% 
2029 0.9179% 
2030 1.0481% 
2031 1.1853% 
2032 1.3297% 
2033 1.4818% 
2034 1.6418% 
2035 1.8100% 
2036 1.9869% 
2037 2.1729% 
2038 2.3682% 
2039 2.5734% 
2040 2.7889% 
2041 3.0150% 
2042 3.2523% 
2043 3.5013% 
2044 3.7624% 
2045 4.0362% 
2046 4.3232% 
2047 4.6241% 
2048 4.9392% 
2049 5.2694% 
2050 5.6152% 
2051 5.9773% 
2052 6.3563% 
2053 6.7531% 
2054 7.1683% 
2055 7.6030% 
Total 100.0000% 
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EXHIBIT N 
 

CERTIFICATION REGARDING THE PROHIBITION ON THE USE OF 
APPROPRIATED FUNDS FOR LOBBYING 

Reference is made to that certain Amended and Restated TIFIA Loan Agreement, dated as 
of [______], 2021 (the “TIFIA Loan Agreement”), by and among the Hampton Roads 
Transportation Accountability Commission (the “Borrower”) and the United States Department of 
Transportation, acting by and through the Executive Director of the Build America Bureau (the 
“TIFIA Lender”).  Capitalized terms used in this certificate and not defined shall have the 
respective meanings ascribed to such terms in the TIFIA Loan Agreement.  The undersigned, on 
behalf of the Hampton Roads Transportation Accountability Commission, hereby certifies, to the 
best of his or her knowledge and belief, that: 

(a) No Federal appropriated funds have been paid or will be paid, by or on behalf of 
the Borrower, to any person for influencing or attempting to influence an officer or employee of 
an agency, a member of Congress, an officer or employee of Congress, or an employee of a 
member of Congress in connection with the making of the TIFIA Loan. 

(b) If any funds other than proceeds of the TIFIA Loan have been paid or will be paid 
to any person for influencing or attempting to influence an officer or employee of any agency, a 
member of Congress, an officer or employee of Congress, or an employee of a member of Congress 
in connection with the TIFIA Loan, the Borrower shall complete and submit Standard Form-LLL, 
“Disclosure Form to Report Lobbying,” in accordance with its instructions. 

(c) The Borrower shall require that the language of this certification be included in the 
award documents for all subawards at all tiers (including subcontracts, subgrants, and contracts 
under grants, loans, and cooperative agreements) and that all subrecipients shall certify and 
disclose accordingly. 

This certification is a material representation of fact upon which reliance was placed when the 
TIFIA Lender entered into the TIFIA Loan Agreement.  Submission of this certification is a 
prerequisite to the effectiveness of the TIFIA Loan Agreement imposed by Section 1352 of title 
31, United States Code.  Any person who fails to file the required certification shall be subject to 
a civil penalty of not less than $10,000 and not more than $100,000 for each such failure. 

Dated: _________________ 
HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION 
 
 
By:  
Name: 
Title: 
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EXHIBIT O 
 

SECTION 8.1(b) OF THE INDENTURE, AS AMENDED BY THE TIFIA 
SUPPLEMENTAL INDENTURE 
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EXHIBIT P 

2 CFR Part 170 

I. REPORTING SUBAWARDS AND EXECUTIVE COMPENSATION 
a. Reporting of first-tier subawards. 

1. Applicability. Unless you are exempt as provided in paragraph (d) below, you 
must report each action that equals or exceeds $30,000 in Federal funds for a subaward to a non-
Federal entity or Federal agency (see definitions in paragraph (e) below). 

2. Where and when to report. 
i. The non-Federal entity or Federal agency must report each obligating 

action described in paragraph (a)(1) above to http://www.fsrs.gov. 
ii. For subaward information, report no later than the end of the month 

following the month in which the obligation was made. (For example, if the obligation was made 
on November 7, 2010, the obligation must be reported by no later than December 31, 2010.) 

3. What to report. You must report the information about each obligating action 
that the submission instructions posted at http://www.fsrs.gov specify. 

b. Reporting total compensation of recipient executives for non-Federal entities. 
1. Applicability and what to report. You must report total compensation for each of 

your five most highly compensated executives for the preceding completed fiscal year, if— 
i. The total Federal funding authorized to date under this TIFIA Loan equals 

or exceeds $30,000 as defined in 2 CFR § 170.320; 
ii. In the preceding fiscal year, you received— 

(A) 80 percent or more of your annual gross revenues from Federal 
procurement contracts (and subcontracts) and Federal financial assistance subject to the 
Transparency Act, as defined at 2 CFR § 170.320 (and subawards), and 

(B) $25,000,000 or more in annual gross revenues from Federal 
procurement contracts (and subcontracts) and Federal financial assistance subject to the 
Transparency Act, as defined at 2 CFR § 170.320 (and subawards); and, 

iii. The public does not have access to information about the compensation 
of the executives through periodic reports filed under section 13(a) or 15(d) of the Securities 
Exchange Act of 1934 (15 U.S.C. §§ 78m(a), 78o(d)) or section 6104 of the Internal Revenue 
Code of 1986. (To determine if the public has access to the compensation information, see the U.S. 
Security and Exchange Commission total compensation filings at 
http://www.sec.gov/answers/execomp.htm.) 

2. Where and when to report. You must report executive total compensation 
described in paragraph (b)(1) above: 

i. As part of your registration profile at https://www.sam.gov. 
ii. By the end of the month following the month of the Effective Date, and 

annually thereafter. 
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c. Reporting of Total Compensation of Subrecipient Executives. 
1. Applicability and what to report. Unless you are exempt as provided in paragraph 

(d) below, for each first-tier non-Federal entity subrecipient under this TIFIA Loan, you shall 
report the names and total compensation of each of the subrecipient’s five most highly 
compensated executives for the subrecipient’s preceding completed fiscal year, if— 

i. In the subrecipient’s preceding fiscal year, the subrecipient received— 
(A) 80 percent or more of its annual gross revenues from Federal 

procurement contracts (and subcontracts) and Federal financial assistance subject to the 
Transparency Act, as defined at 2 CFR § 170.320 (and subawards) and, 

(B) $25,000,000 or more in annual gross revenues from Federal 
procurement contracts (and subcontracts), and Federal financial assistance subject to the 
Transparency Act (and subawards); and 

ii. The public does not have access to information about the compensation 
of the executives through periodic reports filed under section 13(a) or 15(d) of the Securities 
Exchange Act of 1934 (15 U.S.C. §§ 78m(a), 78o(d)) or section 6104 of the Internal Revenue 
Code of 1986. (To determine if the public has access to the compensation information, see the U.S. 
Security and Exchange Commission total compensation filings at 
http://www.sec.gov/answers/execomp.htm.) 

2. Where and when to report. You must report subrecipient executive total 
compensation described in paragraph (c)(1) above: 

i. To the recipient. 
ii. By the end of the month following the month during which you make the 

subaward. For example, if a subaward is obligated on any date during the month of October of a 
given year (i.e., between October 1 and 31), you must report any required compensation 
information of the subrecipient by November 30 of that year. 

d. Exemptions. If, in the previous tax year, you had gross income, from all sources, under 
$300,000, you are exempt from the requirements to report: 

1. Subawards, and 
2. The total compensation of the five most highly compensated executives of any 

subrecipient. 
e. Definitions. For purposes of this Exhibit P: 

1. Federal Agency means a Federal agency as defined at 5 U.S.C. § 551(1) and 
further clarified by 5 U.S.C. § 552(f). 

2. Non-Federal entity means all of the following, as defined in 2 CFR Part 25: 
i. A Governmental organization, which is a State, local government, or 

Indian tribe; 
ii. A foreign public entity; 
iii. A domestic or foreign nonprofit organization; and, 
iv. A domestic or foreign for-profit organization 
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3. Executive means officers, managing partners, or any other employees in 
management positions. 

4. Subaward: 
i. This term means a legal instrument to provide support for the performance 

of any portion of the Project and that you as the Borrower award to an eligible subrecipient. 
ii. The term does not include your procurement of property and services 

needed to carry out the Project (for further explanation, see 2 CFR 200.331). 
iii. A subaward may be provided through any legal agreement, including an 

agreement that you or a subrecipient considers a contract. 
5. Subrecipient means a non-Federal entity or Federal agency that: 

i. Receives a subaward from you (the recipient) under this TIFIA Loan; and 
ii. Is accountable to you for the use of the Federal funds provided by the 

subaward. 
6. Total compensation means the cash and noncash dollar value earned by the 

executive during the recipient’s or subrecipient’s preceding fiscal year and includes the 
following (for more information see 17 CFR § 229.402). 
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Agenda Item 6I  
Action Item  

 
To:  Newly Elected Chair and the Commissioners of the Member Jurisdictions of 

Chesapeake, Hampton, Newport News, Norfolk, Portsmouth, and Virginia 
Beach (the ‘Six Cities of HRT’) for the Distribution of Hampton Roads Regional 
Transit Funds 

 
From: Kevin B. Page, Executive Director 
 
Date:  June 17, 2021 
 
Re:  HRTAC/HRT MOU 
 
 
Recommendation: 
 
The Executive Director recommends that the Commissioners of the Member Jurisdictions 
of Chesapeake, Hampton, Newport News, Norfolk, Portsmouth, and Virginia Beach (the ‘Six 
Cities of HRT’) approve the proposed Hampton Roads Regional Transit Fund (HRRTF) 
HRTAC/Transportation District Commission of Hampton Roads (d/b/a Hampton Roads 
Transit, “HRT”) Memorandum of Understanding (MOU). 
 
Background: 
 
During the 2020 Acts of Assembly, the legislature passed House Bill 1726 and Senate Bill 
1038 which created the HRRTF and designated the Commission as the manager of the 
HRRTF.  At a December 1, 2020 meeting of the Regional Transit Committee, Commission 
Staff and Counsel briefed the Committee on a Memorandum of Understanding that was 
being developed by HRTAC and HRT to enhance the coordination of their efforts with 
respect to the HRRTF Program, and the Committee provided their feedback and direction.   
Subsequently, HRTAC Staff and Counsel have worked with HRT Staff and Counsel to develop 
the attached proposed MOU, which the parties anticipate is in mutually acceptable form. 
The MOU takes into account the statutory duties that HRTAC has to manage the HRRTF and 
approve disbursements from the HRRTF, and the unique role that HRT has as the sole 
transit entity in Planning District 23 with operations in a transportation district created 
pursuant to Code of Virginia Section 33.2-1903.  The MOU has an initial term of five years 
and will automatically renew for additional five year terms, unless either party elects to 
terminate the MOU as of the end of the then-applicable term.  The MOU principally 
addresses the procedures that the parties will use for (i) HRT to inform HRTAC of HRT’s 
Transit Strategic Plan and annual updates thereto, (ii) HRT to submit periodic funding 
applications, and (iii) HRTAC to process such applications and related disbursements.  
    
 Fiscal Impact:  
 
There is no fiscal impact relating to this action item.  
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Suggested Motion:  
 
Motion: The Commissioners of the Member Jurisdictions of Chesapeake, Hampton, Newport 
News, Norfolk, Portsmouth, and Virginia Beach: i. Approve the Hampton Roads Regional 
Transit Fund Memorandum of Understanding between the Hampton Roads Transportation 
Accountability Commission and the Transportation District Commission of Hampton Roads; 
and ii. Authorize and direct the Chair of the Commission to execute and deliver such 
agreement to HRT with such changes, insertions or omissions as may be finalized by the 
HRTAC Regional Transit Committee Chair, with the advice of the Executive Director and the 
Commission’s general counsel. 
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MEMORANDUM OF UNDERSTANDING 
BETWEEN THE TRANSPORTATION DISTRICT COMMISSION 

OF HAMPTON ROADS AND THE HAMPTON ROADS TRANSPORTATION 
ACCOUNTABILITY COMMISSION 

This Memorandum of Understanding (“MOU”) is made and effectively entered into on 
______________________, 2021, by and between the TRANSPORTATION DISTRICT 
COMMISSION OF HAMPTON ROADS, d/b/a as Hampton Roads Transit (“HRT”), a 
regional transportation corporate and political body created pursuant to the Transportation 
District Act of 1964, Virginia. Code §§ 33.2-1900, et. seq.; and the HAMPTON ROADS 
TRANSPORTATION ACCOUNTABILITY COMMISSION (“HRTAC”), (collectively, the 
“Parties”). 

RECITALS 

A. The Hampton Roads Regional Transit Program (the “Program”) was  authorized 
by the General Assembly of Virginia, and is now codified at Va. Code § 33.2-2600.1 et seq. (the 
“HRRTF Act”), for the stated purpose of providing for the costs of “developing, maintaining, and 
improving a core regional network of transit routes and related infrastructure, rolling stock, and 
support facilities that have the greatest positive impacts on economic development potential, 
employment opportunities, mobility, environmental sustainability, and quality of life.”  Va. Code 
§ 33.2-2600.1(A). 

B. The goal of the Program is to provide a modern, safe, and efficient core network 
of transit services across the Hampton Roads region.  The Program is to be incorporated into 
strategic plans developed and updated pursuant to Va. Code § 33.2-286 including the Transit 
Strategic Plan (“Transit Strategic Plan” or “TSP”) developed and updated by HRT pursuant to 
Va. Code § 33.2-286 and adopted by its governing board, which shall form the basis for the 
regional transit planning process coordinated by the federally designated Metropolitan Planning 
Organization, known in Planning District 23 as the Hampton Roads Transportation Planning 
Organization (the “HRTPO”).  

C. The Program will be supported by a special nonreverting fund for Planning 
District 23 to be known as the Hampton Roads Regional Transit Fund (the “Regional Transit 
Fund”). Va. Code § 33.2-2600.1(B). 

D. Under the HRRTF Act, the Regional Transit Fund shall be managed by HRTAC, 
and disbursements from the Regional Transit Fund shall be approved by HRTAC consistent with 
the regional transit planning process developed pursuant to subsection D of Va. Code § 33.2-286. 

E. HRT shall, in addition to developing its statutorily mandated Transit Strategic 
Plan or TSP, fulfill the obligation that it shares with other transit agencies in Planning District 23 
to develop a regional transit planning process coordinated by the HRTPO (the “Regional Transit 
Planning Process”) pursuant to subsection D of Va. Code § 33.2-286.  This Regional Transit 
Planning Process shall include, inter alia, the identification and prioritization of projects, the 
establishment of performance benchmarks that incorporate state and federal requirements, and 
the development and implementation of a regional subsidy allocation model. 
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F. Under the HRRTF Act, the moneys deposited in the Regional Transit Fund shall 
be used solely for (i) the development, maintenance, improvement, and operation of a core and 
connected regional network of transit routes and related infrastructure, rolling stock, and support 
facilities, to include the operation of a regional system of interjurisdictional, high-frequency bus 
service, in a transportation district in Hampton Roads created pursuant to Va. Code § 33.2-1903 
as included in the strategic plans and regional transit planning process developed pursuant to Va. 
Code § 33.2-286 (the region covered by such district, the “Transportation District Region,” and 
such uses, “Transit Network Funding”), and (ii) administrative and operating expenses of the 
Commission as specified in subsection B of Va. Code § 33.2-2605 (such uses, “HRTAC 
Administrative Expenses”). Va. Code § 33.2-2600.1(C). 

G. HRT is the only transit entity in Planning District 23 with operations in a 
transportation district in Hampton Roads created pursuant to Va. Code § 33.2-1903 and, as such, 
the Parties desire to enter into this MOU to enhance the coordination of their efforts with respect 
to the Program and support HRT in its efforts to design, build and operate a regional transit 
system with high frequency bus network across the six HRT cities (i.e.; the Cities of 
Chesapeake, Portsmouth, Norfolk, Virginia Beach, Hampton and Newport News), independent 
of the need for individual local government approval or additional local government funding. 

NOW, THEREFORE, the Parties agree as follows: 

1. SCOPE.  The recitals set forth above are incorporated by this reference and made a part 
hereof. 

2. TERM.   The term of this MOU will be from the date hereof to July 30, 2026. Thereafter, 
this MOU will automatically renew and extend itself for additional terms of five (5) years each, 
extending from July 1 through June 30, on the same terms and conditions (without the need to 
execute any other instrument or document), unless terminated in the manner provided below.  
This MOU may be amended by a writing signed by all Parties. 

3. TERMINATION.  Either Party may terminate this MOU, effective at the end of the 
then-current initial term or renewal term, by giving written notice of intent to terminate to the 
other Party on or before January 15 of the year in which the then-current initial term or renewal 
term is (absent the auto-renewal) set to expire.  In the event of termination, any previously 
approved Funding Applications, as defined infra, which by their terms contemplate performance 
subsequent to the date of termination of this MOU shall survive such termination and remain in 
full force and effect. 

4. PROGRAM CREATION AND DESIGNATION OF APPLICABLE PROGRAM 
PROJECTS. 

A. HRT represents that (i) it has developed an initial and comprehensive core transit 
program in accordance with Virginia Code §§ 33.2-286 (including subsection D thereof) and 
33.2-2600.1(C) (the “HRT Program”), which, inter alia, identifies discrete projects that support 
the implementation, execution and operation of the HRT Program and provides for the costs of 
developing, maintaining, improving, and operating a core and connected regional network of 
transit routes and related infrastructure, rolling stock, and support facilities that have the greatest 
positive impacts on economic development, potential, employment opportunities, mobility, 
environmental sustainability, and quality of life, and (ii) in connection with the foregoing, on 
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June 25, 2020, the HRT governing Board of Commissioners adopted the FY21-FY30 TSP 
(effective July 1, 2020), which was the first Adopted TSP, defined infra, to include the HRT 
Program and related projects. 

B. Beginning on July 1, 2020 and continuing each year thereafter for the duration of 
this MOU, HRT will exclusively monitor, review and, if appropriate, revise the HRT Program to 
ensure that it continues to provide, in accordance with Virginia Code §§ 33.2-286 (including 
subsection D thereof) and 33.2-2600.1, a core and connected regional network of transit routes 
and related infrastructure, rolling stock, and support facilities that have the greatest positive 
impacts on economic development, potential, employment opportunities, mobility, 
environmental sustainability, and quality of life (the “Annual Review”). 

C. As part of the Annual Review, HRT will identify HRT Program projects that 
continue to support the successful implementation of the entire HRT Program.  HRT will 
designate such HRT Program projects as “short term” (anticipated implementation of 1-3 years), 
“mid-term” (anticipated implementation in 3-7 years), or “long term” (anticipated 
implementation in 7-10 years). 

D. As part of the Annual Review, HRT will incorporate the then-current HRT 
Program and related projects into its TSP as required by Virginia Code § 33.2-286. 

E. On or before December 31 of each year, subject to any extensions granted by the 
Commonwealth of Virginia and/or the Virginia Department of Rail and Public Transportation, 
and continuing each year thereafter for the duration of this MOU, HRT will present a TSP, 
inclusive of any revisions and/or modifications as a result of the Annual Review, to its governing 
Board of Commissioners (the “HRT Board”) for review and adoption (as adopted, the “Adopted 
TSP”). 

5. MANAGEMENT OF THE REGIONAL TRANSIT FUND. 

A. HRTAC will manage the Regional Transit Fund as a separate fund under 
HRTAC’s control. 

B. In connection with such management, HRTAC will: 

(i) to the extent practical, maintain separate books and records with respect to 
HRTAC’s management of the Regional Transit Fund and disbursements 
for Transit Network Funding; 

(ii) segregate the banking and investment accounts used for moneys received 
by HRTAC with respect to the Regional Transit Fund from the banking 
and investment accounts used for moneys received by HRTAC with 
respect to non-Regional Transit Fund sources (by way of example and not 
limitation, the Hampton Roads Transportation Fund (the “HRTF”), toll 
revenues, and proceeds of debt supported by the HRTF or toll revenues); 

(iii) consider in connection with its investment activities the timing of 
approved (scheduled) disbursements and related liquidity requirements; 
and 
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(iv) maintain books and records relating to disbursements made in respect of 
HRTAC Administrative Expenses, including the calculation thereof.  

6. PROGRAM PRESENTATION AND APPLICATION FOR PROJECT FUNDING. 

A. HRT has sole responsibility and authority regarding the design, prioritization of 
projects, the operation of the HRT Transit Strategic Plan, and any refinements thereof as part of 
the Regional Transit Planning Process.  Because the administration of the Regional Transit Fund 
in accordance with the HRRTF Act will support the HRT Transit Strategic Plan and HRT 
Program and because HRT will make periodic applications to HRTAC for disbursements from 
the Regional Transit Fund, HRTAC’s Executive Director and HRT’s President and staff are 
expected to work collaboratively to develop an efficient and effective system for (i) HRT to 
present information to HRTAC regarding its plans for the HRT Program, (ii) HRT and HRTAC to 
collaborate, as needed, on funding strategies, (iii) HRT to submit applications, (iv) HRTAC to 
process applications, and (v) HRT and HRTAC to implement and administer any funding 
agreements relating to approved disbursements. 

B. In that connection, unless the parties otherwise agree, (i) annually, HRT will 
provide HRTAC with the Adopted TSP, inclusive of the HRT Program and related projects, (ii) 
periodically, HRT will submit in writing its funding applications, which shall identify the HRT 
Program projects being submitted for approval for funding from the Fund and contain the 
information described below (the “Funding Application”), and (iii) HRTAC will review, 
comment, if necessary, and approve or reject all such Funding Applications, in each case with 
respect to clauses (i) and (ii), in accordance with the schedule described on Annex I (the 
“Processing Schedule”).  If HRT requests that HRTAC process a Funding Application on a 
schedule that is shorter than that outlined on Annex I, HRTAC will use commercially reasonable 
efforts to process the Funding Application within sixty (60) days of HRT’s submission. 

C. The Parties acknowledge that, in order to implement the Program in a timely 
manner, it is essential that each Party fulfills its responsibilities in accordance with the 
Processing Schedule. 

D. The Funding Application shall be in such format as mutually adopted by the 
Parties from time to time (taking into account the applicable requirements of the HRRTF Act) 
and shall include the following information :  

(i) a description of each HRT Program project for which HRT is requesting 
Transit Network Funding and how such project is programmed into the 
Transit Strategic Plan for HRT (HRT shall identify whether such project is 
expected to be “short term” (anticipated implementation of 1-3 years), 
“mid-term” (anticipated implementation in 3-7 years), or “long term” 
(anticipated implementation in 7-10 years)); 

(ii) the amount needed by HRT for such project, which shall include estimates 
of continuing or discrete future capital, operating, and maintenance costs 
that are expected to be incurred during the planned duration of the project 
and the useful life of the related assets (if such amount is only a portion of 
a broader funding plan, the application should further address how the 
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additional funding has been secured or committed (“Other Committed 
Funding”)); 

(iii) a preliminary disbursement schedule for each HRT Program project that 
includes the planned schedule for making expenditures in respect of the 
project and the proposed timing for receiving Transit Network Funding in 
respect of those expenditures to ensure that HRT receives funding at least 
forty-five (45) days prior to the date it will be required to pay the 
applicable project related expense and that HRTAC is able to effectively 
manage the investment of the Regional Transit Fund and the flow of 
funds.  Periodic disbursements shall, unless otherwise agreed in writing, 
be made no more than once every thirty (30) calendar days.  (In 
connection with each expenditure, HRT shall provide HRTAC with copies 
of the applicable invoice.);1 

(iv) a certification that the submission of the Application is duly authorized 
and approved, whether by virtue of the annually Adopted TSP or an 
interim update thereto (upon request, HRT shall provide a copy of the 
applicable resolution); 

(v) a good faith certification from HRT that:  

(a) the applicable HRT Transit Strategic Plan has been developed in 
accordance with the Regional Transit Planning Process and the 
requirements of subsection D of Va. Code § 33.2-286; 

(b) HRT will use the requested funding solely to develop, maintain, 
improve, or operate a core and connected regional network of 
transit routes and related infrastructure, rolling stock, and support 
facilities in the Transportation District Region (the “Permitted 
Uses”); and  

(c) HRT has included such uses in its Transit Strategic Plan(s) and its 
Regional Transit Planning Process developed pursuant to Va. Code 
§ 33.2-286.  

E. While not required but when possible, before submitting a Funding Application, 
HRT will use reasonable efforts to obtain from HRTAC a draft, pre-populated Funding 
Agreement (defined below) that may be used to administer the disbursement(s) that HRT would 
receive in respect of the Application. 

F. On receipt of a Funding Application, HRTAC will review the Funding Application 
to determine whether the requested disbursements comply with the HRRTF Act and HRTAC may 
lawfully fulfill them (“Statutory Compliance or Compliant”). 

G. In the event the applicable members of HRTAC determine a Funding Application 
is Statutory Compliant and there are sufficient funds in the Regional Transit Fund to fulfill the 

                                                 
1 Note to HRT: Even if HRTAC pre-funds an expenditure, an invoice would be required. 
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disbursement requests in the Funding Application or, in the case of any amounts that would be 
disbursed on an installment basis, sufficient funds are reasonably anticipated to be available in 
the Regional Transit Fund when each such disbursement is scheduled to be paid, HRTAC will 
promptly approve the submitted Funding Application in writing. 

H. In the event the applicable members of HRTAC determine that a Funding 
Application, in whole or in part, does not satisfy Statutory Compliance or that there are not 
sufficient funds in the Regional Transit Fund to fulfill the disbursement requests in the Funding 
Application as presented or, in the case of any amounts that would be disbursed on an installment 
basis, sufficient funds are not reasonably anticipated to be available in the Regional Transit Fund 
when each such disbursement is scheduled to be paid, HRTAC will issue a written rejection 
which explains the reason(s) that the Funding Application was rejected in whole or in part.  
Thereafter, HRTAC’s Executive Director and HRT’s President will expeditiously meet and 
confer (“Meet and Confer”) in order to, if reasonably possible, promptly amend the Application 
to satisfy Statutory Compliance and be capable of being fulfilled out of the Regional Transit 
Fund.  If the sole reason for a rejection, in whole or in part, is the sufficiency of funds in the 
Regional Transit Fund, (i) HRTAC will promptly provide HRT with the financial information 
that was used in connection with such determination, including the Fund revenues that are 
reasonably anticipated during the proposed disbursement period, and (ii) at such point, the 
Parties will Meet and Confer to promptly create a revised disbursement schedule, which HRTAC 
will use to promptly approve the Funding Application. 

I. In order to provide HRTAC assurances that the funding will be applied solely to 
Permitted Uses, HRTAC may require HRT to enter into a separate funding agreement with 
HRTAC, on a form approved by HRTAC, which agreement may, inter alia, include (i) an 
acknowledgement that HRTAC’s obligations with respect to any funds that have not been 
deposited into Regional Transit Fund and transferred to HRTAC are subject to funds being 
appropriated by the General Assembly and then transferred by the state treasury to HRTAC, (ii) 
audit provisions, and (iii) commitments from HRT to operate the project for the planned project 
period and the useful life of the related assets.  If HRT receives a disbursement from HRTAC 
with respect to an approved Funding Application and the amount received is not fully 
expended as contemplated by the planned schedule, HRT and HRTAC shall confer regarding 
the status of the unexpended funds and whether HRT anticipates using it with respect to the 
approved Application within the next ninety (90) days; if such use is not reasonably 
anticipated, HRT shall return the unexpended amount to HRTAC for further management with 
the rest of the Regional Transit Fund until such time as HRT will actually make the applicable 
expenditure planned under the applicable Funding Application, whereupon the returned 
amount or the applicable portion thereof will again be disbursed to HRT.  

7. NOTICES.  Any notices or communications required to be given to any Party pursuant 
to this MOU must be in writing and delivered (a) in person, (b) by certified mail, postage 
prepaid, return receipt requested, or (c) by a commercial overnight courier that guarantees next 
day delivery and provides a receipt.  Notice will be addressed as follows: 
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 If to HRT:  

 William E. Harrell Conner F. Burns 
 President and Chief Executive Officer Treasurer and Chief Financial Officer 
 Hampton Roads Transit Hampton Roads Transit 
 509 East 18th Street 509 East 18th Street 
 Norfolk, Virginia 32504 Norfolk, Virginia 32504 
 
 If to HRTAC:   
 
 Kevin B. Page 
 Executive Director 
 Hampton Roads Transportation Accountability Commission 
 The Regional Building 
 723 Woodlake Drive 
 Chesapeake, Virginia 23320 
 
The Parties may modify the names and/or addresses of their respective designated recipients by 
giving written notice to the other Party of any change.  Notice will be effective and deemed 
given as of the date of actual delivery. 

8. AUTHORITY.  By signing below, each Party acknowledges and agrees that it has the 
authority to enter into this MOU and to perform their proposed respective obligations hereunder, 
and that by entering into this MOU it will not be in violation of any separate agreement with a 
third party. This Agreement shall not be construed as creating any personal liability on the part of 
any officer, member, employee, or agent of any party. 

9. ASSIGNMENT.  No Party may assign or transfer any rights herein without the written 
consent of the other. 

10. DISPUTE RESOLUTION.  In the event of a dispute arising out of or related to the 
performance, interpretation, application, or enforcement of this MOU, the Parties shall consult in 
good faith to seek an agreement.  If the dispute cannot be resolved through such consultation, 
then, upon the request of either Party, the CEO of HRT, the Chair of the HRT Board, the 
Executive Director of HRTAC, and the Chair of HRTAC shall meet as soon as possible, but in no 
event later than thirty (30) days after such request is made, to attempt to resolve such dispute 
with the assistance of a mutually agreed mediator.  (For the avoidance of doubt, the mediator 
shall merely assist the parties, and he or she shall not have the power or authority to make any 
legally binding determinations or to award or enforce any remedies.)  Prior to any meeting(s) 
among such principals and mediator, the Parties may exchange relevant information that will 
assist the Parties in resolving the dispute or disagreement. If the Parties are unable to resolve the 
dispute to the Parties’ mutual satisfaction within sixty (60) days of the initiation of the 
consultation process, a Party may file a legal action or suit in accordance with Section 11 below. 

11. APPLICABLE LAW; VENUE; WAIVER OF JURY TRIAL.  Notwithstanding any 
conflict of law provisions to the contrary, the Parties agree that this MOU shall be governed by 
the laws of the Commonwealth of Virginia.  The Parties agree that, subject to the dispute 
resolution procedures contained in this MOU, the venue for any litigation arising out of or 
related to this MOU shall be the Circuit Court for the City of Norfolk, Virginia.  EACH PARTY 



HRTAC Draft  
Dated 6/9/21 

I-1727188.10 

HEREBY KNOWINGLY, IRREVOCABLY, VOLUNTARILY AND INTENTIONALLY 
WAIVES ANY RIGHTS THAT IT MAY HAVE TO A TRIAL BY JURY WITH RESPECT TO 
ANY ACTION, PROCEEDING, COUNTERCLAIM OR DEFENSE BASED ON OR ARISING 
OUT OF THIS AGREEMENT. THIS PROVISION IS A MATERIAL INDUCEMENT FOR 
ALL PARTIES ENTERING INTO THIS AGREEMENT. THIS PROVISION APPLIES ONLY 
TO CLAIMS, ACTIONS AND SUITS BETWEEN OR AMONG THE PARTIES BASED ON 
OR ARISING OUT OF THIS AGREEMENT AND DOES NOT APPLY TO THIRD-PARTY 
CLAIMS, ACTIONS OR SUITS.  Each of the Parties (i) certifies that no representative, agent, 
attorney or any other person has represented, expressly or otherwise, that such other person 
would not, in the event of any suit, action or proceedings relating to this Agreement, seek to 
enforce the foregoing waiver and (ii) acknowledges that it has been induced to enter into this 
Agreement by, among other things, the mutual waivers and certifications in this Section. 

12. ENTIRE MOU. This MOU shall constitute the entire agreement between the Parties 
with respect to the subject matter hereof, and supersedes any prior understanding, agreement, or 
representation by or between the Parties, written or oral, to the extent that they relate in any way 
to the subject matter hereof.  To the extent that anything in this MOU contradicts the express 
provisions of Virginia Code § 33.2-2600.1, then the provisions of the Code shall take precedence. 

13. NO THIRD-PARTY BENEFICIARIES. This MOU is for the exclusive benefit of, and 
may only be enforced by, the Parties and their respective successors and assigns.  It is not 
intended to benefit or confer any rights on any other person, organization, or entity. 

14. NO AGENCY.  Nothing in this Agreement shall be construed as making any Party a 
partner or agent of any other Party. 

15. SOVEREIGN IMMUNITY; SUBJECT TO APPROPRIATION.  This Agreement 
shall not be construed as a waiver of any Party's sovereign immunity rights.  HRTAC’s 
obligations with respect to any funds that have been approved for disbursement shall not in any 
event exceed the amounts that have been actually received from and are then held by HRTAC in 
respect of the Regional Transit Fund, and, without limiting the foregoing, HRT acknowledges 
and agrees that deposits into the Regional Transit Fund and transfers to HRTAC are subject to 
funds being appropriated by the General Assembly and then transferred by the state treasury to 
HRTAC. 

16. SEVERABILITY.  If any provision in this Agreement is rendered void or invalid, the 
Parties agree to negotiate in good faith appropriate amendments to, or replacement of such 
provisions, to restore and carry out the original purposes to the extent practicable.  If any 
provision is rendered void or invalid, all remaining provisions shall survive. 

17. COUNTERPARTS.  This Agreement may be executed in two or more counterparts, each 
of which will be deemed an original, but all of which together will constitute one and the same 
instrument. 

(the remainder of this page is intentionally left blank)  
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IN WITNESS WHEREOF, each Party has caused this MOU to be executed by its duly 
authorized representative. 
 
TRANSPORTATION DISTRICT COMMISSION OF HAMPTON ROADS 
D/B/A HAMPTON ROADS TRANSIT 
 
By:  

Name:  

Title:  

Date:  

HAMPTON ROADS TRANSPORTATION ACCOUNTABILITY COMMISSION 

By:  

Name:  

Title:  

Date:  
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ANNEX I 
 

Annual Schedule for Submission, Review and Approval (or Rejection) of Funding 
Applications 

 
1. January 31 – First Funding Application Submission Due from HRT with Adopted TSP 

and Authorizing Resolution(s). 
 

2. February 28 – Initial Comments, if any, Related to First Funding Application 
Submission Due from HRTAC. 

 
3. HRTAC Regular April Meeting – First Funding Application Approval or Additional 

Comment Due from HRTAC, if applicable.* 
 

4. May 30 – First Revised Funding Application Response, if necessary, Due from HRT, if 
applicable.** 

 
5. HRTAC Regular June Meeting - Revised First Funding Application Approval or 

Additional Comment Due from HRTAC, if applicable.  
 
*On occasion, HRTAC holds a regularly scheduled meeting during the month of March 
depending on the legislative schedule of the Virginia General Assembly.  In the event HRTAC 
determines a First Funding Application satisfies Statutory Compliance and there are sufficient 
funds in the Regional Transit Fund to fulfill the disbursement requests in the First Funding 
Application as presented or, in the case of any amounts that would be disbursed on an 
installment basis, sufficient funds are reasonably anticipated to be available in the Regional 
Transit Fund when each such disbursement is scheduled to be paid, HRTAC will promptly 
approve the First Application at its Regular March Meeting, if applicable.  Otherwise, HRTAC 
will review the same at its Regular April Meeting 
 
**HRTAC shall review a Revised First Funding Application at its next regularly scheduled 
meeting or, if no meeting is scheduled within sixty (60) days from the date of receipt of the 
Revised First Funding Application, HRTAC will within such sixty (60) days call a special 
meeting. 
 
HRT may make periodic Funding Applications after its First Funding Application in any given 
calendar year.  The general timeline for the review and approval of such other Funding 
Applications will be consistent with the schedule above, but adjusted for the date the subsequent 
Funding Application is made.  
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Agenda Item 6J  
Action Item  

 
To:  Newly Elected Chair and the Commissioners of the Member Jurisdictions of 

Chesapeake, Hampton, Newport News, Norfolk, Portsmouth, and Virginia 
Beach (the ‘Six Cities of HRT’) for the Distribution of Hampton Roads 
Regional Transit Funds 

 
From: Kevin B. Page, Executive Director 
 
Date:  June 17, 2021 
 
Hampton Roads Regional Transit Fund – Transportation District Commission of 
Hampton Roads FY2022 Application for Funding  
 
 
Recommendation: 
 
The Chair of the Regional Transit Committee recommends to the Commissioners of the 
Member Jurisdictions of Chesapeake, Hampton, Newport News, Norfolk, Portsmouth, and 
Virginia Beach (the ‘Six Cities of HRT’) that they approve the following disbursement from 
the Hampton Roads Regional Transit Fund: i. Approval of the Transportation District 
Commission of Hampton Roads (‘TDCHR’) FY2022 Application for Funding; and, ii. 
Allocation of $23,429,096 from the Hampton Roads Regional Transit Fund (‘HRRTF’) to 
support the TDCHR FY2022 Application for Funding.   
 
Background: 
 
During the 2020 Acts of Assembly (Chapters 1241 and 1281), the legislature passed House 
Bill 1726 and Senate Bill 1038 which created the HRRTF and designated the Commission 
as the manager of the HRRTF.  The TDCHR has submitted an application for funds from the 
HRRTF (application attached).  Under the new law, disbursements of HRRTF funds require 
the affirmative vote of two-thirds of the Member Jurisdictions of Chesapeake, Hampton, 
Newport News, Norfolk, Portsmouth, and Virginia Beach (the ‘Six Cities of HRT’), and the 
other Member jurisdictions of HRTAC do not vote on such disbursements.  HRTAC Staff and 
the TDCHR President and CEO discussed HRTAC’s review of the application for funding.  
HRTAC and TDCHR Staff and Counsels are working collaboratively in the development of 
a HRRTF project funding agreement to support the lawful delivery and application of the 
funds.    
    
 Fiscal Impact:  
 
There is a $23,429,096.00 fiscal impact to the Hampton Roads Regional Transit Fund 
relating to this action item.   Allocation of funds will be from existing prior year unobligated 
fund balances and anticipated FY2022 Hampton Roads Regional Transit Fund revenues.    
 
 



 
  HRTAC Annual Organizational Meeting │ June 17, 2021 │ Agenda Action Item 6J 

Suggested Motion:  
 
Motion: The Commissioners of the Member Jurisdictions of Chesapeake, Hampton, 
Newport News, Norfolk, Portsmouth, and Virginia Beach (the ‘Six Cities of HRT’): i. Approve 
the Transportation District Commission of Hampton Roads FY2022 Application for 
Funding from the Hampton Roads Regional Transit Fund; ii. Allocate $23,429,096.00 of 
Hampton Roads Regional Transit Fund to support disbursements to the Transportation 
District Commission of Hampton Roads in respect of such application; iii. Authorize the 
HRTAC Regional Transit Committee Chair to supervise the finalization of the project 
funding agreement between HRTAC and the Transportation District Commission of 
Hampton Roads with respect to such application and authorize and direct the Chair to 
execute and deliver such agreement on behalf of HRTAC; and iv. Authorize the Executive 
Director of HRTAC to make disbursements from the Hampton Roads Regional Transit Fund 
in fulfillment of the foregoing.   
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Project Name: Robert Hall Transfer Center Replacement  

 

 

HRRTF Request:  $100,000 

 

Project Cost:  $100,000 (Planning)    

 

Asset Type:      Passenger Facility 
 

Description: This project covers preliminary planning to replace the current curb-side bus stops at Robert Hall Blvd (Chesapeake) with a transit 
center on a scale similar to Wards Corner (Norfolk) and will be coordinated with the City of Chesapeake. Chesapeake currently lacks a suitable 
transit center to provide a hub for services in the city, and the current facility is too small for the number of routes and buses serving the area. A 
new multi-bay facility will include new concrete bus pull offs and passenger amenities, including shelters, benches, trash cans, solar lighting, and 
an operator restroom facility. This is a “short-term” (1-3 years implementation) project. When completed the expected useful life of this project is 
20 years.  
 

 

Source 
FY2021 

Amount $ Source 
FY2022 

Amount $ Source 
FY2023 

Amount $ Source 
FY2024 

Amount $ 

HRRTF (FY2021) $100 HRRTF (FY2022) $992     

  Federal 5307 (FY2020) $750     

  Federal 5307 (FY2021)           $258     

        

        

        

Total   $100 Total $2,000 Total $0 Total $0 
 

 

Source 
FY2025 

 

Amount $ 
 

Source 
FY2026 

 

Amount $ 
 

 

    

    

    

    

    

    

Total $0 Total $0 
 
 
 

 

   Date   Amount $ 

   07/01/2021 $50,000 

   10/01/2021 $50,000  

  

  

  

                     Total     $100,000 

  Project ID: 202102A          Programmed into Transit Strategic Plan:  Yes  Type of Project: Minor Enhancement 

  Summary  

  Costs and Funding ($1,000s) 

   HRRTF Disbursement Schedule 

Note: Pending completion of planning activities that will be coordinated with the City of Chesapeake, HRT anticipates additional 
HRRTF funding requests; current CIP programs additional $1,900,000 HRRTF (FY21) and $992,000 HRRTF (FY22) for this 
project.    
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Project Name: Evelyn T. Butts Transfer Center Replacement  

 

 

HRRTF Request:  $100,000 

 

Project Cost:  $100,000 (Planning)    

 

Asset Type:      Passenger Facility 
 

Description: This project covers preliminary planning to replace the existing Evelyn T. Butts transit center with a new facility on the scale of 
Wards Corner transfer center and will be coordinated with the City of Norfolk. The goals of the project are to provide HRT customers a more 
conveniently located transit center with upgraded amenities and that is not “on-street”. The existing transit center serves a large number of riders 
but is poorly located and provides minimal amenities like lighting and shelters. This is a “short-term” (1-3 years implementation) project. When 
completed the expected useful life of this facility is 20 years.  
 

 

 
 

Source 
FY2021 

Amount $ Source 
FY2022 

Amount $ Source 
FY2023 

Amount $ Source 
FY2024 

Amount $ 

HRRTF (FY2021) $100 HRRTF (FY2022) $2,800     

  State / Federal funding 
TBD 

$2,321     

                 

        

        

        

Total   $100 Total $5,121 Total $0 Total            $0 
 

 

Source 

 

FY2025 
 

Amount $ 
 

Source 
FY2026 

 

Amount $ 
 

 

 

 
 

    

    

    

    

    

    

Total          $0 Total             $0 

   Date    Amount $ 

   07/01/2021 $50,000 

   10/01/2021 $50,000 

  

  

   

                       Total     $100,000 

  Project ID: 202102B         Programmed into Transit Strategic Plan:  Yes        Type of Project: Minor Enhancement 

  Summary  

  Costs and Funding ($1,000s) 

   HRRTF Disbursement Schedule 

Note: Pending completion of planning activities that will be coordinated with the City of Norfolk, HRT anticipates additional 
HRRTF funding requests; current CIP programs additional $900,000 HRRTF (FY21) and $2,800,000 HRRTF (FY22) for this 
project.    
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Note: HRT will apply to HRTAC for additional HRRTF funding to cover any negative end-of-year variance(s), should they occur, due to expenses or 
farebox revenues being different than shown in Table A. In the case of any positive end-of-year variance, HRT will apply to HRTAC for remaining 
funds to be credited toward the following year’s RTS Bus Operations expenses.   

Project Name: RTS Bus Operations  

 

HRRTF Request:  $5,730,123 
 

Project Cost:  $6,341,258   
 

Asset Type:      Operations and Maintenance 
 

Description: This project covers expenses for Bus Operations that  
are part of the Regional Transit Service program in fiscal year 2022 (July 1, 2021 
through June 30, 2022). This includes nine (9) regional Metro Area Express 
routes (routes 121, 919, 922, 960, 961, 966, 967, 972 and 980) in addition to 
five (5) Peninsula Commuter Service routes (Hampton and Newport News) 
connecting to the Newport News Shipyard. On the Southside, the incremental 
costs (above 30-minute service) by providing 15-minute service frequencies for 
the routes 1, 3, 15, 20, and 47. HRRTF funding will be used to cover total O&M 
expenses net estimated farebox revenues of $611,135. Project 202102C covers 
“short-term” RTS Bus Operations implementation.           

 
 

 

           Table A: FY2022 RTS Bus Operations  

Regional Program Routes 
Service 
Hours 

Total Expense Farebox Revenue 
HRRTF 

(Regional) 
Funding 

MAX/PCS Routes         

121 MAX   973  $         95,453   $            5,175   $          90,278  

919 MAX  1,532   $       150,283   $          12,800   $        137,483  

922 MAX  1,773  $       173,959   $            9,675   $        164,284  

960 MAX  10,413  $    1,021,725   $          92,466   $        929,259  

961 MAX  20,328   $    1,994,727   $        154,092  $     1,840,635  

966 MAX  1,049  $       102,930   $          11,438   $          91,492  

967 MAX  3,696   $       362,623   $          34,199   $        328,424  

972 MAX  592  $         58,070   $          13,060   $          45,010  

980 MAX  1,682  $       165,038   $          16,540   $        148,498  

403 PCS 210 $         20,686  $            5,693  $          14,993 

405 PCS 470 $         46,106 $            2,328 $          43,778 

414 PCS  1,397   $       137,074   $          19,729   $        117,345  

415 PCS  178   $         17,446   $            2,437   $          15,009  

430 PCS  493   $         48,350   $          10,222   $          38,128  

Total MAX/PCS Routes: 44,786 $    4,394,470 $        389,854 $     4,004,616 

15-Min. Increment         

1 Downtown Norfolk/Pembroke East 3,675   $       360,592   $          38,677   $        321,915  

3 Downtown Norfolk/Naval Station 3,627   $       355,882   $          39,330   $        316,552  

15 Naval Station Norfolk/Robert Hall Blvd. 5,560   $       545,549   $          61,431   $        484,118  

20 Downtown Norfolk/VA Beach Oceanfront 4,963   $       486,971   $          64,789   $        422,182  

47 Downtown Portsmouth/Churchland           2,016   $       197,794  $          17,054    $        180,740 

Total 15-min. Increment:         19,841    $    1,946,788  $        221,281   $     1,725,507  

Total FY22 Regional Program Routes:    64,627   $    6,341,258  $        611,135            $      5,730,123 

 

   Date            Amount $ 

   07/01/2021 $1,432,531 

   10/01/2021 $1,432,531 

   01/01/2022 $1,432,531 

   04/01/2022 $1,432,530 

  

                                         Total $5,730,123 

  Project ID: 202102C         Programmed into Transit Strategic Plan:  Yes       Type of Project: Operations and Maintenance 

  Summary  

  Service Costs and Funding 

   HRRTF Disbursement Schedule 
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Project Name: RTS Program Costs FY2021-FY2022 
 

 

 

 
 
 

HRRTF Request:  $4,946,973 

 

Project Cost:  $4,946,973    

 

Asset Type:      Operations and Maintenance 
 

Description: Covers costs to develop, maintain, improve, and operate a 
core and connected regional network of transit routes and related 
infrastructure, rolling stock, and support facilities. These costs are segmented 
in six discrete categories: Planning, Human Resources; Marketing and 
Communications; Technology; Safety and Security; Engineering and Facilities; 
and cover “short-term” RTS implementation through June 30, 2022.  

 

 

     Table B: RTS Program Costs FY2021-FY2022  

Category Description Expense  
HRRTF 

(Regional) 
Funding 

 

  

  

    

Planning  Program development (professional fees); Alternative Fuels Study; RTS 
Program annual update (Transit Strategic Plan); 10-year RTS Capital 
Program update. 

 $           853,915   $         853,915  

Human Resources RTS Program staffing: Group A Bus Operators (35); Group A Bus Trainees 
(46), RTS Technology Project Manager (Temp); Grants Program Analyst; 
HR Assistant; HR Operations Liaison; HR Specialist I; Talent Acquisition 
Specialist I; Talent Acquisition Specialist I (Temp); Outreach Coordinators (2 
Temp); Asst Manager of Bus Transportation; Bus Training Instructor; Bus 
Transportation Supervisor (3); Mechanic 1 (3); Servicer (2); Storeroom Clerk; 
Client Technology Engineer; and Technology Helpdesk.   Also includes 
hiring costs: DOT physicals, drug tests, background check fees, referral 
bonuses, job board listings, job fairs, uniforms, and tool allowance. 

$          1,788,247   $        1,788,247  

Marketing and 
Communications 

Targeted Recruitment advertising; Bus Wraps production; Promotional 
media; System map development/printing; Marketing contract services. 

 $           653,095   $       653,095 

Technology Real-time displays O&M; Transit Wifi; Networking; Datacenter hardware and 
software; Microsoft server/client/ cloud services expansion and licensing; 
website re-branding (one-time); staff equipment costs; Mobile and 
communication services / WAN / Internet / telephony; Endpoint protection 
expansion (one-time). 

 $          341,860   $       341,860  

Safety and Security Safety/risk assessments and insurance; enhanced security utilizing contract 
and HRT staff resources. 

 $        164,008   $     164,008  

Engineering and 
Facilities 

Contracted cleaning; Shelter maintenance and material; Professional fees 
for shelter replacements / transfer center replacements Evelyn T Butts; 
Robert Hall. 

 $         1,145,848   $          1,145,848  

 
Total  $4,946,973  $4,946,973   

   Date            Amount $ 

   07/01/2021   $1,380,892 

   10/01/2021 $919,578 

   01/01/2022 $1,189,423 

   04/01/2022 $1,457,080 

  

                                         Total $4,946,973 

  Summary  

  Program Costs and Funding ($1,000s) 

  Project ID: 202102D          Programmed in Transit Strategic Plan: Yes          Type of Project: Operations and Maintenance 

Note: HRT will apply to HRTAC for additional HRRTF funding to cover any negative end-of-year variance(s), should they occur, due to expenses being 
different than shown in Table B. In the case of any positive end-of-year variance, HRT will apply to HRTAC for remaining funds to be credited toward the 
following year’s RTS Program costs.   

   HRRTF Disbursement Schedule 
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  Project Name: New Bus Operating Division – Southside  
 

 

 

 

 

 

 

 

    HRRTF Request:  $6,708,000 

 

    Project Cost:  $13,416,000 (Site Acquisition, Design and Engineering)    

 

    Asset Type:      Operations and Maintenance Facility 
 

Description:  Project 202102E includes property acquisition for a new Bus Operating Division on the Southside to replace the 
Virginia Beach Parks Avenue operating base. This is a “short-term” (1-3 years implementation) project. The expected useful life 
of the new facility is 50 years. The existing facility suffers from numerous deficiencies: it is well past its useful life, too small to 
accommodate any additional vehicles, lacks ADA compliance, is unable to accommodate anything but the most basic bus 
maintenance functions and lacks the facilities to operate outside the peak summer season. A new facility will allow for all-year 
operations and be large enough to support the storage, maintenance, and operation of the Regional Transit System. The 
schedule and fund programming targets delivery in time to serve RTS Group B & C service as documented in HRT’s Transit 
Strategic Plan.  

 

 
 

Source 
FY2021 

Amount $ Source 
FY2022 

Amount $ Source 
FY2023 

Amount $ Source 
FY2024 

Amount $ 
 

 

Source 
FY2025 

Amount $ Source 
FY2026 

Amount $ 

 
 
 

 
 
 
 
 
 
 

 
 

 
 

 

 

HRRTF (FY2021) $6,708 HRRTF (FY2022) $5,281 HRRTF (FY2023)  $2,714   

Federal 5307 (FY21) $6,708 Federal 5307 (FY2020) $1,108 Federal 5307 (FY2021) $1,854   

      Federal 5307 (FY2021)    $2,425 Federal 5307 (FY2022)     $860   

  Federal 5339 (FY2019)         $11 State / Federal funding 
TBD 

 $5,428    

  Federal 5339 (FY2020)           $1,737      

  State / Federal funding 
TBD 

 $10,562     

Total $13,416 Total  $21,125 Total $10,855 Total  

    

    

    

    

    

    

Total  Total  

Date     Amount $ 

07/01/2021 $4,955,000 

10/01/2021 $584,334 

01/01/2022 $584,333 

04/01/2022 $584,333 

  

                     Total $6,708,000 

  Summary  

  Project ID: 202102E          Programmed in Transit Strategic Plan: Yes                             Type of Project: Major Expansion 

  Costs and Funding ($1,000s) 

  HRRTF Disbursement Schedule 

Notes:  
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Project Name: Bus Stop Amenity Program  

 

 

HRRTF Request:  $5,326,000 

 

Project Cost:  $24,721,000    

 

Asset Type:      Passenger Amenities 
 

Description: Supports delivery of bus stop amenities throughout the RTS network, including approximately 623 new 
shelters, benches, trash cans, and lighting. Project is critical to meet the goals of RTS and deliver an enhanced experience 
for HRT riders. The expected useful life of a sheltered bus stop is approximately 20 years.   

 

 
 
 

Source 
FY2021 

Amount $ Source 
FY2022 

Amount $ Source 
FY2023 

Amount $ Source 
FY2024 

Amount $ 

HRRTF (FY2021) $3,265 HRRTF (FY2022) $5,326 HRRTF (FY2023) $5,505 HRRTF (FY2024) $7,045 

        

        

        

        

        

Total $3,265 Total $5,326 Total $5,505 Total $7,045 

 

                  FY2025                                      FY2026 
Source                        Amount $    Source                        Amount $  

     

 

               

 

 

 

 

HRRTF (FY2025) $3,580   

    

    

    

    

    

Total          $3,580 Total             $0 

Date Amount $ 

07/01/2021 $1,331,500 

10/01/2021 $1,331,500 

01/01/2022 $1,331,500 

04/01/2022 $1,331,500 

  

                     Total $5,326,000 

  Project ID: 202102F Programmed into Transit Strategic Plan:  Yes  Type of Project: Major Expansion 

  Summary  

  Costs and Funding ($1,000s) 

  HRRTF Disbursement Schedule 

Notes:  
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Project Name: Regional Transit System Technology  

 

 

HRRTF Request:  $518,000 

 

Project Cost:  $518,000   

 

Asset Type:      Technology 
 

Description: Current technology infrastructure and tools must be enhanced, expanded and deployed to areas not 
adequately covered in order to support the expanded Regional Transit System (RTS) 757 Express. RTS technology needs 
cover a range of assets, from hardware at transit centers to necessary back-office technology systems and customer tools. 
Project 202102G focuses on acquisition and installation of real time digital displays for bus arrival information and system 
alerts (Hampton Transit Center, Newport News Transit Center, Downtown Norfolk Transit Center) for which estimated useful 
life before state of good repair maintenance is 5 years. Future projects will cover assets including: fare system enhancements, 
public address systems, digital signage systems, WAN, Wi-Fi, cabling, firewalls, switches, cameras, access control, CCTV 
server, security station, UPS system, PBX gateway, phones, courtesy phones, computers, printers, TVMs, endpoint 
protection, network security, and a vehicle surveillance wayside server. 

 

 
 

Source 
FY2021 

Amount $ Source 
FY2022 

Amount $ 
Source FY2023 

Amount $ Source 
FY2024 

Amount $ 
 

 

Source 
FY2025 

Amount $ Source 
FY2026 

Amount $  

 
 
 
 
 
 
 
 
 

 

HRRTF (FY2021) $80 HRRTF (FY2022) $518   HRRTF (FY2024) $53 

        

        

        

        

        

Total $80 Total $518 Total $0 Total $53 

   Date    Amount $ 

   07/01/2021 $129,500 

   10/01/2021 $129,500 

   01/01/2022 $129,500 

   04/01/2022 $129,500 

  

                       Total $518,000 

    

    

    

    

    

    

Total $0 Total $0 

  Project ID: 202102G            Programmed into Transit Strategic Plan:  Yes          Type of Project: Minor Enhancement 

  Summary  

  Costs and Funding ($1,000s) 

  HRRTF FY21 Disbursement Schedule 

Notes: 



 
 

HAMPTON ROADS TRANSPORTATION FUND and     
HAMPTON ROADS REGIONAL TRANSIT FUND 

FINANCIAL REPORTS  
FY2014  – FY2021   

Period Ending February 28, 2021  

The HRTAC staff has prepared the attached February 2021 financial report based on data 
received to date from the Virginia Department of Transportation. 

 
Revenues    Inception to February 2021       FY2021 YTD       February 2021 
 

Total Gross Revenues1                                                    3,247,495,806  915,174,473  15,822,222 

     State Sales & Use Tax1  1,029,682,942  106,503,367  11,563,378  

Local Fuels Tax1  335,146,207  36,410,757  3,669,674 

         Regional Transportation Fees                                        4,582,565  4,582,565  422,886 

         Annual Recordation Tax Distribution                         20,000,000           20,000,000                  ‐‐ 

Interest  4,229,402  282,890  22,768  

Investment Income  73,162,662  2,806,445  143,516 

Bond Proceeds                                                           1,780,692,030  744,588,450                  ‐‐ 

Expenditures       Inception to February 2021  FY2021 YTD  February 2021 

Total Expenditures                                                           1,475,312,643  553,900,063  100,719,561 

Projects                                                                         1,354,788,866  509,191,640  94,312,591 

DMV & DOT Admin. Fees  909,463              ‐‐               ‐‐ 

Investment Fees  1,511,869  152,046  17,812 

  Bond Interest Expenses  105,603,100  41,162,834  6,233,335 

Operating Expenses                                                        12,499,345  3,393,542  155,822 

Cash Balance 
 

February 28, 2021 Ending Cash/Cash Equivalents                                    $ 1,772,183,162 

Encumbered Balance 
 

Balance of Encumbered (through FY2027)  $ 3,317,488,690 

Allocation  4,672,277,556 

Less: Project Expenditures                                       1,354,788,865 

 

1 Beginning in June 2020, State Sales Tax and Local Fuels Tax are recorded either one month (sales tax) or two months (fuels tax) 
earlier than in previous periods, due to additional information received from the Commonwealth of Virginia on the timing of the 
source transactions for tax revenues. 

 



Portfolio Yield at Cost Yield at Market Balances at Cost Balances at Market % of Total 
Union Checking 0.00% 0.00% 1,000,000 1,000,000 0.06%
Union Sweep 0.20% 0.20% 8,508,297 8,508,297 0.50%
Union Money Market 0.20% 0.20% 3,100 3,100 0.00%
Union General 0.20% 0.20% 150,831,634 150,831,634 8.84%
VA LGIP 0.12% 0.12% 734,214,583 734,214,583 43.05%
Enhanced Cash Portfolio 1.03% 0.29% 211,567,165 211,982,067 12.43%

 Core Portfolio 1.20% 0.26% 136,422,212 137,969,974 8.09%
SNAP Fund 0.13% 0.13% 460,943,349 460,943,349 27.03%
Total 1,703,490,340$  1,705,453,003$              100.00%

Hampton Roads Transportation Fund
 Summary of Cash and Investments

For February 2021

5.89% 5.10% 4.33% 3.81% 0.14% 0.10% 0.48%
0%

20%
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80%
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Total Maturity Distribution 
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Credit Distribution

All charts are based on market value as of 2/28/21
This material is for general informational purposes only and is not intended to provide specific advice or a specific recommendation.



FY2014 FY2015 FY2016 FY2017 FY2018 FY2019 FY2020 FY2021 Total

HRTF Interest Income 363,854$      1,027,959$    272,261$      291,738$      321,499$      1,000,093$     669,108$        239,197$        4,185,710$          

HRTF Investment Income -                368,310        3,993,773     980,870        8,868,404     29,869,111     26,275,750     2,806,444       73,162,661.28     

Total 363,854$      1,396,269$    4,266,033$    1,272,608$    9,189,903$    30,869,204$   26,944,858$   3,045,641$     77,348,371$        

Notes:

"HRTF Interest Income" includes interest from Union Bank money market, sweep, and general accounts, as well as Regional Tax Interest/Interest Refund Adjustments.

Hampton Roads Transportation Fund (HRTF)
Interest and Investment Income

Inception - February 2021

"HRTF Investment Income" in FY2019 and FY2020 includes income from PFMAM (US Bank) core and enhanced cash, LGIP, and SNAP accounts. FY2014‐2018 totals also include income from Sterling and Union Bank.



March
2020

April 2020 May 2020 June 2020 July 2020
August
2020

September
2020

October
2020

November
2020

December
2020

January
2021

February
2021

 Total 18,636,288 17,233,104 22,600,772 13,338,997 18,927,179 18,562,982 18,702,901 18,408,996 18,069,379 21,210,602 16,681,882 15,395,844

 Investment Income 2,766,621 2,603,561 1,627,145 770,625 746,248 364,694 293,903 238,217 380,231 300,883 338,753 143,516

 Interest 45,257 65,506 26,500 8,754 20,765 20,084 67,980 30,691 31,979 26,941 21,481 19,277

 Fuel Tax 4,529,544 4,050,540 3,134,001 3,927,379 4,947,480 4,849,437 4,969,314 4,776,324 4,247,129 4,653,578 4,297,822 3,669,674

 Sales & Use Tax 11,294,866 10,513,497 17,813,127 8,632,239 13,212,686 13,328,767 13,371,704 13,363,765 13,410,040 16,229,201 12,023,827 11,563,378

 ‐

 5,000,000

 10,000,000

 15,000,000

 20,000,000

 25,000,000

 30,000,000
HRTF Revenue

Notes:  November 2018 Wholesale Fuels Tax revenue includes  a $9,865,900 Special Audit Assessment adjustment sourced from vendor audit settlement.
January 2019 Wholesale Fuels Tax revenue includes  $510,330 in adjustments from a Special Audit Assessment and a vendor audit settlement.
February 2019 Wholesale Fuels Tax revenue includes $806,491 from a vendor audit assessment. 



 Cumulative Balance 

      Sales & Use     

Tax   Fuels Tax   Interest 

 Investment 

Income     Bond    Proceeds  Total  Projects 

 Dept of Tax 

Admin Fee 

     Investment   

 Fees   Bond Expenses 

 Operating 

Expenses   Total   7/1/13  ‐  2/28/21 

July 2013 ‐  February 2020 874,925,845$         283,093,986$      3,800,496$      62,588,266$       1,036,103,580$      2,260,512,173$       666,969,368$        826,678$        1,281,622$      58,727,647$        7,651,994$       735,457,310$        1,525,054,863             

March 2020 11,294,866             4,529,544             45,257             2,766,621           18,636,288              44,512,900            ‐                   19,830              3,880,944             239,547            48,653,221            1,495,037,929             

April 2020 10,513,497             4,050,540             65,506             2,603,561           17,233,104              12,842,838            ‐                   19,243              3,880,944             149,574            16,892,600            1,495,378,433             

May 2020 17,813,127             3,134,001             26,500             1,627,145           22,600,772              16,011,917            ‐                   19,872              3,880,944             162,423            20,075,156            1,497,904,049             

June 2020 8,632,239               3,927,379             8,754               770,625              13,338,997              105,260,202          82,785            19,255              (5,930,212)           902,264            100,334,294          1,410,908,752             

July 2020 13,212,686             4,947,480             20,765             746,248              18,927,179              ‐                          ‐                   19,848              3,880,944             167,463            4,068,255              1,425,767,676             

August 2020 13,328,767             4,849,437             20,084             364,694              ‐                           18,562,982              2,089,463              ‐                   19,905              3,880,944             268,006            6,258,318              1,438,072,340             

September 2020 13,371,704             4,969,314             67,980             293,903              ‐                           18,702,901              11,457,285            ‐                   19,009              3,880,944             299,762            15,657,000            1,441,118,241             

October 2020 13,363,765             4,776,324             30,691             238,217              744,588,450           762,997,445            206,912,728          ‐                   18,108              5,684,444             1,781,241         214,396,521          1,989,719,165             

November 2020 13,410,040             4,247,129             31,979             380,231              ‐                           18,069,379              126,180,247          ‐                   18,302              5,684,444             124,612            132,007,605          1,875,780,940             

December 2020 16,229,201             4,653,578             26,941             300,883              ‐                           21,210,602              40,094,296            ‐                   19,419              5,684,444             318,348            46,116,507            1,850,875,034             

January 2021 12,023,827             4,297,822             21,481             338,753              ‐                           16,681,882              28,145,029            ‐                   19,643              6,233,335             225,223            34,623,231            1,832,933,686             

February 2021 11,563,378             3,669,674             19,277             143,516              ‐                           15,395,844              94,312,591            ‐                   17,812              6,233,335             155,574            100,719,313          1,747,610,217             

Total 12 Months           154,757,097$         52,052,220$        385,214$         10,574,396$       744,588,450$         962,357,377$          687,819,497$        82,785$          230,247$          46,875,454$        4,794,039$       739,802,022$       

         Grand Totals 1,029,682,942$      335,146,207$      4,185,710$      73,162,662$       1,780,692,030$      3,222,869,549$       1,354,788,866$     909,463$        1,511,869$      105,603,100$      12,446,033$     1,475,259,332$    

 Less Balance of Encumbered 

(through FY2027) 
(3,303,775,690)$         

Total Net Available (1,556,165,473)$         

Notes:

November 2018 Wholesale Fuels Tax revenue includes a $9,865,900 Special Audit Assessment adjustment sourced from vendor audit settlement. 

January 2019 Wholesale Fuels Tax revenue includes $510,330 in adjustments from a Special Audit Assessment and a vendor audit settlement. 

February 2019 Wholesale Fuels Tax revenue includes $806,491 from a vendor audit assessment. 

June 2019 Sales & Use Tax revenue includes $7,424,592 of FY2019 AST Estimated Sales & Use Tax revenue  

For audit purposes, the January through December 2019 investment income and bond expenses have been updated to reflect the gain on investments (on bond proceeds) held by the trustee and the full bond interest expense.

June 2019 Department of Taxation Administrative Fee is a $199,993 fee charged by the Department of Motor Vehicles for fuels tax audit costs.

December 2019 Revenues include proceeds from the issuance of Intermediate Lien Bond Anticipation Notes, Series 2019A, dated December 17, 2019.

 

 Gross Revenue  Expenditures

Hampton Roads Transportation Fund (HRTF)

Total of Sales & Use and Fuels Taxes

Summary

  Prepared by HRTAC on 5/27/2021



Locality

 Total FY2014  ‐ 

FY2020 

   Previous   

FY2021 

     February       

2021 

 Total YTD  

FY2021   Total 

Chesapeake 223,633,516$     23,141,599$        2,864,620$       26,006,219$       249,639,735$       

Franklin 13,388,549             1,482,297            181,572            1,663,869           15,052,419           

Hampton 89,038,564             9,046,752            1,147,400         10,194,152         99,232,716           

Isle of Wight     19,466,436             2,061,699            235,159            2,296,858           21,763,294           

James City 54,046,414             5,642,297            542,457            6,184,754           60,231,168           

Newport News 130,358,262          13,113,010          1,680,163         14,793,173         145,151,435         

Norfolk 171,444,852          17,841,478          2,208,163         20,049,640         191,494,493         

Poquoson 3,233,039               799,509                46,321               845,830               4,078,869              

Portsmouth 43,286,558             5,251,184            594,177            5,845,361           49,131,919           

Southampton 6,426,959               647,611                82,780               730,392               7,157,351              

Suffolk 62,657,267             7,554,308            900,113            8,454,421           71,111,688           

Virginia Beach 325,024,589          33,163,928          3,934,204         37,098,131         362,122,720         

Williamsburg 25,350,751             2,896,443            214,024            3,110,466           28,461,217           

York 54,559,268             5,038,958            601,899            5,640,857           60,200,125           

Total   ͩ 1,221,915,024       127,681,073        15,233,052       142,914,125       1,364,829,148     

Interesta 3,946,512               219,920                19,277               239,197               4,185,710              

Investment Income
b                                          70,356,217             2,662,929            143,516            2,806,445           73,162,662           

Bond Proceeds 1,036,103,580       744,588,450        ‐                     744,588,450       1,780,692,030     

Total Revenues 2,332,321,334       875,152,372        15,395,844       890,548,216       3,222,869,549     

Project Expenses (845,597,225)         (414,879,049)      (94,312,591)     (509,191,640)     (1,354,788,865)    

DMV & Dept. of Tax Admin Fees (909,463)                 ‐                         ‐                     ‐                        (909,463)                

Investment Fees (Sterling&PFMAM) (1,359,823)              (134,234)              (17,812)             (152,046)             (1,511,869)            

Bond Interest Expenses   ͤ (64,440,266)           (34,929,499)         (6,233,335)        (41,162,834)        (105,603,100)        

Operating Expense (9,105,803)              (3,184,656)           (155,574)           (3,340,230)          (12,446,033)          

Cash Balance 1,410,908,753$     422,024,934$     (85,323,468)$   336,701,465$    1,747,610,217$   

 Less Balance of Encumbered   (3,782,103,576)      (3,303,775,690)    

Net Available Cash (2,371,194,823)$   (1,556,165,473)    

Updated forecast ᶜ 1,215,454,951       96,202,270          4,391,526         112,694,877       1,328,149,828     

Total Revenue ‐ Forecast 

(under)/over

6,460,073$             31,478,803$        10,841,526$    30,219,248$       36,679,320$         

Notes:

a  
Includes interest from Union Bank money market, sweep, and general accounts, as well as Regional Tax Interest/Interest Refund Adjustments.

b
  FY2019 and FY2020 include income from PFMAM (US Bank), LGIP, and SNAP accounts. FY2014‐2018 includes income from Sterling and Union Bank.

d Beginning in June 2020, State Sales Tax and Local Fuels Tax are recorded either one month (sales tax) or two months (fuels tax) earlier than in prior accounting 

periods, due to additional information received from the Commonwealth of Virginia on the timing of the source transactions for tax revenues. The change is 

retroactive and the prior year amounts have been restated.

Table 1 ‐ Total HRTAC Revenues

Total of Sales & Use Taxes and Fuels Taxes

Fiscal Year 2021

Hampton Roads Transportation Fund (HRTF) 

 Source:  VDOT report "Revenues By Locality"
 Prepared by HRTAC on 5/27/2021



Locality

Total FY2014  ‐ 

FY2020

   Previous   

FY2021 

     February       

2021 

 Total YTD  

FY2021   Total 

Chesapeake 167,101,988$       17,769,206$      2,215,589$            19,984,795$        187,086,783$        

Franklin 7,099,174           573,966              87,489                    756,572                7,855,746               

Hampton 65,011,642         5,668,604          842,573                 7,439,383             72,451,025             

Isle of Wight 10,958,098         1,067,147          160,099                 1,407,135             12,365,233             

James City 44,784,453         3,271,918          419,799                 4,265,370             49,049,823             

Newport News 101,448,008       8,912,903          1,323,208              11,652,141           113,100,149          

Norfolk 134,953,873       11,719,302        1,727,942              15,352,972           150,306,844          

Poquoson 2,275,728           245,655              35,304                    327,006                2,602,734               

Portsmouth 29,916,585         2,878,503          422,347                 3,764,702             33,681,287             

Southampton 2,735,028           246,361              36,647                    330,793                3,065,821               

Suffolk 40,302,525         4,194,591          584,507                 5,604,158             45,906,684             

Virginia Beach 255,804,258       22,932,244        3,090,604              29,657,249           285,461,507          

Williamsburg 19,633,099         1,283,627          156,224                 1,662,792             21,295,891             

York 41,155,115         3,269,133          461,044                 4,298,300             45,453,414             

Total ¹ 923,179,574$       84,033,160$      11,563,378$          106,503,367$      1,029,682,942$     

Updated Forecast 914,271,042          76,442,498        ‐                          76,442,498           990,713,540          

Diff(under)/over 8,908,532              7,590,662          11,563,378            30,060,869           38,969,402             

Table 1A ‐ State Sales & Use Tax

Hampton Roads Transportation Fund (HRTF)

State Sales & Use Tax

Fiscal Year 2021

1   Beginning in June 2020, State Sales Tax and Local Fuels Tax are recorded either one month (sales tax) or two months (fuels tax) earlier than in prior accounting 

periods, due to additional information received from the Commonwealth of Virginia on the timing of the source transactions for tax revenues. The change is 

retroactive and the prior year amounts have been restated.

 Source:  VDOT report "Revenues By Locality"

 Prepared by HRTAC on 5/27/2021



Locality

Total FY2014  ‐ 

FY2020

   Previous   

FY2021 

  February     

2021

Total YTD  

FY2021 Total

Chesapeake 56,531,528$    5,372,393$      649,031$           6,021,424$      62,552,952$      

Franklin 6,289,375         813,214            94,083               907,297            7,196,672           

Hampton 24,026,922      2,449,942         304,827             2,754,769        26,781,691        

Isle of Wight 8,508,339         814,663            75,060               889,723            9,398,062           

James City 9,261,961         1,796,726         122,658             1,919,384        11,181,345        

Newport News 28,910,253      2,784,078         356,955             3,141,033        32,051,286        

Norfolk 36,490,980      4,216,448         480,221             4,696,669        41,187,649        

Poquoson 957,311            507,807            11,017               518,824            1,476,134           

Portsmouth 13,369,972      1,908,830         171,830             2,080,660        15,450,632        

Southampton 3,691,931         353,465            46,133               399,598            4,091,529           

Suffolk 22,354,741      2,534,657         315,606             2,850,263        25,205,004        

Virginia Beach 69,220,331      6,597,283         843,600             7,440,883        76,661,213        

Williamsburg 5,717,652         1,389,875         57,799               1,447,674        7,165,326           

York
13,404,154      1,201,703         140,855             1,342,557        14,746,711        

Total ¹ 298,735,450$     32,741,083$    3,669,674$       36,410,757$    335,146,207$    

Updated Forecast 301,183,909       31,860,853      4,391,526          36,252,379      337,436,288      

Diff(under)/over (2,448,459)          880,230            (721,852)            158,378            (2,290,081)         

Note:  November 2018 Wholesale Fuels Tax revenue included a $9,865,900 Special Audit Assessment adjustment sourced from vendor audit settlement. 

1   Beginning in June 2020, State Sales Tax and Local Fuels Tax are recorded either one month (sales tax) or two months (fuels tax) earlier 

than in prior accounting periods, due to additional information received from the Commonwealth of Virginia on the timing of the source 

transactions for tax revenues. The change is retroactive and the prior year amounts have been restated.

Table 1B ‐ Local Fuels Tax

Hampton Roads Transportation Fund (HRTF)

Local Fuels Tax

Fiscal Year 2021

 

 Source:  VDOT report "Revenues By Locality"

 Prepared by HRTAC on 5/24/2021



Project

Total FY2014  ‐ 

FY2020

   Previous   

FY2021 

   February     

2021 

 Total YTD  

FY2021   Total 

I‐64 Peninsula Widening

UPC 104905 ‐ Segment 1 ‐ Construction 11,608,385$           ‐$                       ‐$                 ‐$                   11,608,385$          

UPC 106665 ‐ Segment 2 ‐ PE/ROW/Construction 175,832,897           ‐                         ‐                   ‐                     175,832,897          

UPC 109790/106689 ‐ Segment 3 ‐ PE 10,000,000             ‐                         ‐                   ‐                     10,000,000            

UPC 109790/106689 ‐ Segment 3 ‐ Construction 112,893,996           ‐                         ‐                   ‐                     112,893,996          

I‐64/264 Interchange Improvement

UPC 57048/108042 ‐ Phase I ‐ PE/ROW 15,071,063             ‐                         ‐                   ‐                     15,071,063            

UPC 57048/108042 ‐ Phase I ‐ Construction 137,023,653           ‐                         ‐                   ‐                     137,023,653          

UPC 17630/108041 ‐ Phase II ‐ PE/ROW  54,592,576             ‐                         ‐                   ‐                     54,592,576            

UPC 17630/108041 ‐ Phase II ‐ Construction 73,157,062             ‐                         ‐                   ‐                     73,157,062            

UPC 106693 ‐ Phase III ‐ PE & ROW 10,000,000             ‐                         ‐                   ‐                     10,000,000            

I‐64 Southside Widening/High‐Rise Bridge 

UPC 106692 ‐ Phase I ‐ PE 12,200,000             ‐                         ‐                   ‐                     12,200,000            

UPC 106692/108990 ‐ Phase I ‐ ROW/Construction 419,756,220           ‐                         ‐                   ‐                     419,756,220          

I‐64 HRBT Expansion Project

UPC 115008 ‐ I‐64 HRBT Expansion Project D‐B 

Contract
3,004,569,251       ‐                         ‐                   ‐                     3,004,569,251      

UPC 115009 ‐ I‐64 HRBT Expansion Project Owners 

Oversight
548,900,330           ‐                         ‐                   ‐                     548,900,330          

HRELN Segment 1 Phase 1 PE ‐ UPC

 UPC 117840 ‐ Segment 1 Phase 1 ‐ PE ‐                           5,621,500             5,621,500         5,621,500              

 UPC 117839 ‐ Segment 4A/4B Phase 1 ‐ PE ‐                           5,916,425             5,916,425         5,916,425              

 UPC 117841 ‐ Segment 4C Phase 1 ‐ PE ‐                           15,421,200           15,421,200       15,421,200            

HRCS Preferred Alternative Refinement ‐ HRBT                

UPC 110577 ‐ SEIS 
30,000,000             ‐                         ‐                   ‐                     30,000,000            

460/58/13 Connector Study ‐ UPC 106694 ‐ PE 1,095,368               ‐                         * ‐                   ‐                     1,095,368               *

Bowers Hill Interchange Study ‐ UPC 111427 4,000,000               3,904,630             ‐                   3,904,630         7,904,630              

HR Regional Connector Study ‐ HRTPO                                 

   (Remaining Projects of Third Crossing)
7,000,000               ‐                         ‐                   ‐                     7,000,000              

    ‐                      

Total 4,627,700,801$     30,863,755$         ‐$                 30,863,755$     4,658,564,556$    

*  Remaining project funds were deallocated based on action Consent Item 5B of the 11/21/2019 HRTAC Regular Meeting.  SPA Floatdown agreement 

with VDOT was executed 12/11/2019.

Table 2 ‐ Allocations
Hampton Roads Transportation Fund (HRTF)

Allocations

Fiscal Year 2021

 Prepared by HRTAC on 5/27/2021



Project

Total FY2014  ‐ 

FY2020

   Previous   

FY2021 

   February     

2021 

 Total YTD  

FY2021  Total

I‐64 Peninsula Widening

UPC 104905/111926 ‐ Segment 1 ‐ PE/Construction 11,608,384$        ‐$                      ‐$                     ‐$                       11,608,384$              

UPC 106665 ‐ Segment 2 ‐ PE/ROW/Construction 154,979,139        18,638                  44,193                 62,832                   155,041,971              

UPC 109790/106689 ‐ Segment 3 ‐ PE 5,468,986            19,200                  30,124                 49,324                   5,518,310                  

UPC 109790/106689 ‐ Segment 3 ‐ Construction ‐                        ‐                        19,253,901         19,253,901           19,253,901                

I‐64/264 Interchange Improvement

UPC 57048/108042 ‐ Phase I ‐ PE/ROW 15,071,063          ‐                        ‐                        ‐                         15,071,063                

UPC 57048/108042 ‐ Phase I ‐ Construction 119,720,152        164,758               40,909                 205,667                 119,925,819              

UPC 17630/108041 ‐ Phase II ‐ PE/ROW  54,592,299          ‐                        4,325,915            4,325,915             58,918,214                

UPC 17630/108041 ‐ Phase II ‐ Construction 16,266,772          5,604,681            2,894,009            8,498,690             24,765,462                

UPC 106693 ‐ Phase III ‐ PE & ROW 2,201,527            73,312                  7,667                   80,979                   2,282,506                  

I‐64 Southside Widening/High‐Rise Bridge 

UPC 106692 ‐ Phase I ‐ PE 12,189,098          ‐                        ‐                        ‐                         12,189,098                

UPC 106692/108990 ‐ Phase I ‐ ROW/Construction 116,813,882        14,012,222          17,136,575         31,148,797           147,962,679              

I‐64 HRBT Expansion Project

UPC 115008 ‐ I‐64 HRBT Expansion Project D‐B Contract 276,300,147        390,602,956        48,590,457         439,193,413         715,493,560              

UPC 115009 ‐ I‐64 HRBT Expansion Project Owners 

Oversight
25,730,830          3,919,250            1,675,112            5,594,362             31,325,192                

HRELN Segment 1 Phase 1 PE ‐ UPC

 UPC 117840 ‐ Segment 1 Phase 1 ‐ PE ‐                        ‐                        ‐                        ‐                         ‐                              

 UPC 117839 ‐ Segment 4A/4B Phase 1 ‐ PE ‐                        ‐                        ‐                        ‐                         ‐                              

 UPC 117841 ‐ Segment 4C Phase 1 ‐ PE ‐                        ‐                        ‐                        ‐                         ‐                              

HRCS Preferred Alternative Refinement ‐ HRBT                

UPC 110577 ‐ SEIS 
28,800,287          ‐                        ‐                        ‐                         28,800,287                

460/58/13 Connector Study ‐ UPC 106694 ‐ PE 1,095,368            ‐                        ‐                        ‐                         1,095,368                  

Bowers Hill Interchange Study ‐ UPC 111427 2,064,879            88,250                  313,728               401,978                 2,466,857                  

HR Regional Connector Study ‐ HRTPO                                  

(Remaining Projects of Third Crossing)
2,694,413            375,782               ‐                        375,782                 3,070,195                  

         

Total 845,597,225$      414,879,049$     94,312,591$       509,191,640$       1,354,788,865$        

Table 3 ‐ Expenditures
Hampton Roads Transportation Fund (HRTF)

Expenditures

Fiscal Year 2021

 Prepared by HRTAC on 5/27/2021



Project

Total FY2014  ‐ 

FY2020

   Previous   

FY2021 

   February     

2021 

 Total YTD  

FY2021  Total

I‐64 Peninsula Widening

UPC 104905/111926 ‐ Segment 1 ‐ PE/Construction 10,063,882$            ‐$                      ‐$                    ‐$                      10,063,882$           

UPC 106665 ‐ Segment 2 ‐ PE/ROW/Construction 154,979,139            18,638                  44,193                62,832                  155,041,971           

UPC 109790/106689 ‐ Segment 3 ‐ PE 5,468,986                19,200                  30,124                49,324                  5,518,310               

UPC 109790/106689 ‐ Segment 3 ‐ Construction ‐                            ‐                         19,253,901        19,253,901          19,253,901             

I‐64/264 Interchange Improvement

UPC 57048/108042 ‐ Phase I ‐ PE/ROW 15,071,063              ‐                         ‐                        15,071,063             

UPC 57048/108042 ‐ Phase I ‐ Construction 119,720,152            164,758                40,909                205,667                119,925,819           

UPC 17630/108041 ‐ Phase II ‐ PE/ROW  54,592,299              ‐                         4,325,915           4,325,915             58,918,214             

UPC 17630/108041 ‐ Phase II ‐ Construction 16,266,772              5,604,681             2,894,009           8,498,690             24,765,462             

UPC 106693 ‐ Phase III ‐ PE & ROW ‐                            ‐                         ‐                        ‐                           

I‐64 Southside Widening/High‐Rise Bridge 

UPC 106692 ‐ Phase I ‐ PE 12,189,098              ‐                         ‐                        12,189,098             

UPC 106692/108990 ‐ Phase I ‐ ROW/Construction 116,813,882            14,012,222           17,136,575        31,148,797          147,962,679           

I‐64 HRBT Expansion Project

UPC 115008 ‐ I‐64 HRBT Expansion Project D‐B Contract ‐                            390,602,956        46,390,484        436,993,440        436,993,440           

UPC 115009 ‐ I‐64 HRBT Expansion Project Owners 

Oversight
‐                            3,734,097             1,675,112           5,409,209             5,409,209               

HRELN Segment 1 Phase 1 PE ‐ UPC

 UPC 117840 ‐ Segment 1 Phase 1 ‐ PE ‐                            ‐                         ‐                      ‐                        ‐                           

 UPC 117839 ‐ Segment 4A/4B Phase 1 ‐ PE ‐                            ‐                         ‐                      ‐                        ‐                           

 UPC 117841 ‐ Segment 4C Phase 1 ‐ PE ‐                            ‐                         ‐                      ‐                        ‐                           

HRCS Preferred Alternative Refinement ‐ HRBT                        

UPC 110577 ‐ SEIS   
‐                            ‐                         ‐                        ‐                           

460/58/13 Connector Study ‐ UPC 106694 ‐ PE ‐                            ‐                         ‐                        ‐                           

Bowers Hill Interchange Study ‐ UPC 111427 ‐                            ‐                         ‐                        ‐                           

HR Regional Connector Study ‐ HRTPO                                  

(Remaining Projects of Third Crossing)
‐                            ‐                         ‐                        ‐                           

         

Total 505,165,273$          414,156,553$      91,791,223$      505,947,775$      1,011,113,048$      

Table 3A ‐ Bond‐Reimbursed Expenditures
Hampton Roads Transportation Fund (HRTF)

Bond Reimbursements

Fiscal Year 2021

   Prepared by HRTAC on 5/27/2021



Project

Total FY2014  ‐ 

FY2020

   Previous   

FY2021 

   February     

2021 

 Total YTD  

FY2021  Total

I‐64 Peninsula Widening

UPC 104905/111926 ‐ Segment 1 ‐ PE/Construction 1,544,502$         ‐$               ‐$                     ‐$                   1,544,502$         

UPC 106665 ‐ Segment 2 ‐ PE/ROW/Construction ‐                        ‐                  ‐                       ‐                     ‐                        

UPC 109790/106689 ‐ Segment 3 ‐ PE ‐                        ‐                  ‐                       ‐                     ‐                        

UPC 109790/106689 ‐ Segment 3 ‐ Construction ‐                        ‐                  ‐                     ‐                        

I‐64/264 Interchange Improvement

UPC 57048/108042 ‐ Phase I ‐ PE/ROW ‐                        ‐                  ‐                     ‐                        

UPC 57048/108042 ‐ Phase I ‐ Construction ‐                        ‐                  ‐                     ‐                        

UPC 17630/108041 ‐ Phase II ‐ PE/ROW  ‐                        ‐                  ‐                     ‐                        

UPC 17630/108041 ‐ Phase II ‐ Construction ‐                        ‐                  ‐                     ‐                        

UPC 106693 ‐ Phase III ‐ PE & ROW 2,201,527            73,312           7,667                   80,979              2,282,506           

I‐64 Southside Widening/High‐Rise Bridge 

UPC 106692 ‐ Phase I ‐ PE ‐                        ‐                  ‐                     ‐                        

UPC 106692/108990 ‐ Phase I ‐ ROW/Construction ‐                        ‐                  ‐                     ‐                        

I‐64 HRBT Expansion Project

UPC 115008 ‐ I‐64 HRBT Expansion Project D‐B Contract 276,300,147       ‐                  2,199,973           2,199,973         278,500,120       

UPC 115009 ‐ I‐64 HRBT Expansion Project Owners Oversight 25,730,830         185,152         185,152            25,915,982         

HRELN Segment 1 Phase 1 PE ‐ UPC

 UPC 117840 ‐ Segment 1 Phase 1 ‐ PE ‐                        ‐                  ‐                       ‐                     ‐                        

 UPC 117839 ‐ Segment 4A/4B Phase 1 ‐ PE ‐                        ‐                  ‐                       ‐                     ‐                        

 UPC 117841 ‐ Segment 4C Phase 1 ‐ PE ‐                        ‐                  ‐                       ‐                     ‐                        

HRCS Preferred Alternative Refinement ‐ HRBT                UPC 

110577 ‐ SEIS 
28,800,287         ‐                  ‐                     28,800,287         

460/58/13 Connector Study ‐ UPC 106694 ‐ PE 1,095,368            ‐                  ‐                     1,095,368           

Bowers Hill Interchange Study ‐ UPC 111427 2,064,879            88,250           313,728               401,978            2,466,857           

HR Regional Connector Study ‐ HRTPO                                  

(Remaining Projects of Third Crossing)
2,694,413            375,782         375,782            3,070,195           

         

Total 340,431,951$     722,497$      2,521,369$         3,243,865$      343,675,816$     

Table 3B ‐ Non‐Bond Reimbursed Expenditures

Hampton Roads Transportation Fund (HRTF)

Expenditures

Fiscal Year 2021

   

    Prepared by HRTAC on 5/27/2021



Portfolio Yield at Cost Yield at Market Balances at Cost Balances at Market % of Total 
Union Checking 0.00% 0.00% 1,000,000  1,000,000  4.14%
Union Sweep 0.21% 0.21% 23,155,015  23,155,015  95.86%
VA LGIP 0.00% 0.00% -  -  0.00%

Total 24,155,015$   24,155,015$   100.00%

Hampton Roads Regional Transit Fund
Summary of Cash and Investments

For February 2021
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FY2021

                                   Interest Income 43,693$             

                                   Investment Income -               

                                                            Total 43,693$             

 

Hampton Roads Regional Transit Fund
Interest and Investment Income

Inception - February 2021



July 2020
August
2020

September
2020

October
2020

November
2020

December
2020

January
2021

February
2021

 Total 20,534,447 654,135 605,415 571,231 680,916 696,611 457,124 426,377

 Interest ‐ ‐ 4,920 17,346 6,034 6,444 5,458 3,491

 Annual Revenue 20,000,000 ‐ ‐ ‐ ‐ ‐ ‐ ‐

 Transportation Fees 534,447 654,135 600,495 553,885 674,882 690,167 451,666 422,886

 ‐

 5,000,000

 10,000,000

 15,000,000

 20,000,000

HRRTF REVENUE



Expenditures  Cumulative Balance 

 Regional 

Transportation 

Improvement 

Fees 

 Annual 

Recordation Tax 

Distribution   Interest 

Total     

Revenue

 Operating 

Expenses   7/1/20 ‐  2/28/21 

July 2020 534,447$               20,000,000$         ‐$                 20,534,447$     ‐$                 20,534,447$               

August 2020 654,135                  ‐                          ‐                    654,135             2,286               21,186,296                 

September 2020 600,495                  ‐                          4,920               605,415             15,067             21,776,644                 

October 2020 553,885                  ‐                          17,346             571,231             7,349               22,340,526                 

November 2020 674,882                  ‐                          6,034               680,916             1,417               23,020,025                 

December 2020 690,167                  ‐                          6,444               696,611             20,417             23,696,219                 

January 2021 451,666                  ‐                          5,458               457,124             6,528               24,146,816                 

February 2021 422,886                  ‐                          3,491               426,377             248                   24,572,945                 

                                                                                                              

Total 8 months         4,582,565$            20,000,000$         43,693$           24,626,257$     53,312$          

                         Total 4,582,565$            20,000,000$         43,693$           24,626,257$     53,312$          

 Less Balance of Encumbered (through FY2027)  (13,713,000)                

  Total Net Available 10,859,945$               

   

   

 

   

     

 

 

 

Hampton Roads Regional Transit Fund

Revenue and Expenditures

Summary

 

 Gross Revenue 

  Prepared by HRTAC on 5/22/2021



Locality

 Previous     

FY2021 

 February      

2021 

                

Total  

Regional Transportation Improvement Fees

Chesapeake 974,055$               87,661$            1,061,717$       

Hampton 324,085                 48,845              372,930             

Newport News 414,252                 34,331              448,582             

Norfolk 620,811                 55,210              676,021             

Portsmouth 214,241                 44,127              258,368             

Virginia Beach 1,612,234              152,713            1,764,946         

          Total Transportation Improvement Fees     4,159,678              422,886            4,582,565         

Annual Recordation Tax Distribution 20,000,000           ‐                     20,000,000       

          Total Tax and Fees Revenue     24,159,678           422,886            24,582,565       

Interesta 40,201                   3,491                43,693               

          Total Revenues     24,199,880           426,377            24,626,257       

Operating Expense (53,064)                  (248)                  (53,312)              

Cash Balance 24,146,816           426,130            24,572,945       

 Less Balance of Encumbered   (13,713,000)          ‐                     (13,713,000)      

Net Available Cash 10,433,816$         426,130$         10,859,945$     

Updated forecast  23,315,781           526,804            23,842,585       

Total Revenue ‐ Forecast (under)/over 843,897                 (103,918)          739,980             

Notes:

 

 

Table 1 ‐ Revenues

Fiscal Year 2021

Hampton Roads Regional Transit Fund (HRRTF)

a  
Includes interest from Atlantic Union Bank money market and sweep accounts, as well as interest income from the Commonwealth of 

Virginia.

 Source:  VDOT report "Revenues By Locality"
 Prepared by HRTAC on 5/27/2021
                                          



Project

 Previous     

FY2021 

 February      

2021 

                

Total  

Regional Transit System ‐ 757 Express

    Transit Bus Expansion (Group A) 9,306,000$          ‐$                 9,306,000$      

    Bus Stop Amenity Program 3,265,000            ‐                   3,265,000        

    Regional Transit System Technology 80,000                  ‐                   80,000              

    Net Center Replacement 62,000                  ‐                   62,000              

    New Bus Operating Division ‐ Southside 1,000,000            ‐                   1,000,000        

Total 13,713,000$        ‐$                 13,713,000$    

Table 2 ‐ Allocations
Hampton Roads Regional Transit Fund (HRRTF)

Allocations

Fiscal Year 2021

 Prepared by HRTAC on 5/22/2021
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	FIFTH SUPPLEMENTAL SERIES INDENTURE OF TRUST
	between
	HAMPTON ROADS TRANSPORTATION ACCOUNTABILITY COMMISSION
	and
	WILMINGTON TRUST, NATIONAL ASSOCIATION,
	as Trustee
	Dated as of [________], 2021
	relating to
	$_____________
	Hampton Roads Transportation Accountability Commission Hampton Roads Transportation Fund
	Subordinate Lien Revenue Bond TIFIA Series 2021
	Fifth Supplemental SERIES INDENTURE OF TRUST
	RECITALS:
	ARTICLE I  SERIES SUPPLEMENT
	Section 1.1 Series Supplement
	Section 1.2 Definitions
	Section 1.3 Representations of HRTAC

	ARTICLE II  [RESERVED]
	ARTICLE III  AUTHORIZATION AND DETAILS OF TIFIA SERIES 2021 BOND
	Section 3.1 Authorization of TIFIA Series 2021 Bond
	(b) The proceeds of the TIFIA Series 2021 Bond shall be used solely in respect of Eligible Project Costs and may be used to pay or redeem 2021 HRBT Project BANs but only to the extent that the portion of 2021 HRBT Project BANs to be paid or redeemed w...

	Section 3.2 Terms and Details of TIFIA Series 2021 Bond.
	(a) The TIFIA Series 2021 Bond shall be issued to the TIFIA Lender in certificated form as one typewritten bond registered in the name of the TIFIA Lender as the Owner thereof.  The TIFIA Series 2021 Bond shall not be issued as a book-entry-only oblig...
	(b) The TIFIA Series 2021 Bond shall be dated the Dated Date.  The 2021 TIFIA Loan as evidenced by the TIFIA Series 2021 Bond shall bear interest at the 2021 TIFIA Interest Rate or at the Default Rate as further provided in the 2021 TIFIA Loan Agreeme...
	(c) The principal amount of the TIFIA Series 2021 Bond will be increased from time to time (i) on each occasion on which the TIFIA Lender shall disburse loan proceeds under and pursuant to the 2021 TIFIA Loan Agreement, by the amount of such disbursem...
	(d) The 2021 TIFIA Loan as evidenced by the TIFIA Series 2021 Bond shall mature no later than the Final Maturity Date.
	(e) The principal of and premium, if any, and interest on the TIFIA Series 2021 Bond shall be payable in lawful money of the United States of America.

	Section 3.3 Medium and Place of Payment.
	Section 3.4 Form of TIFIA Series 2021 Bond; Approval of 2021 TIFIA Loan Agreement
	.
	(a) The TIFIA Series 2021 Bond and the certificate of authentication shall be substantially in the form attached as Exhibit B to this Fifth Series Supplement, which form is hereby approved and adopted as the form of the TIFIA Series 2021 Bond and the ...
	(b) The terms and provisions of the 2021 TIFIA Loan Agreement are hereby approved by HRTAC substantially in form and substance as set forth in Exhibit A to this Fifth Series Supplement.

	Section 3.5 Authentication and Delivery of TIFIA Series 2021 Bond.
	(b) The Trustee shall authenticate and deliver the TIFIA Series 2021 Bond to the TIFIA Lender when there have been filed with or delivered to it all items required by Section 5.3 of the Master Indenture and upon execution and delivery of the 2021 TIFI...


	ARTICLE IV  REDEMPTION OF TIFIA SERIES 2021 BOND
	Section 4.1 Optional Redemption
	Section 4.2 Mandatory Redemption
	Section 4.3 Extraordinary Mandatory Redemption.
	(b) The TIFIA Series 2021 Bond is subject to redemption prior to maturity, in part and without penalty or premium, on any date and concurrently with the optional redemption or mandatory redemption of Senior Bonds or Intermediate Lien Obligations under...
	(c) [Any redemption pursuant to this Section 4.3 shall not reduce any debt service payment otherwise due on the date of redemption.]
	(d) Notice of redemption under this Section 4.3 shall be as provided in Section 4.3 of the Master Indenture, subject to the provisions of Section 10 of the 2021 TIFIA Loan Agreement.

	Section 4.4 Partial Redemption of the TIFIA Series 2021 Bond.

	ARTICLE V  ESTABLISHMENT OF FUNDS AND ACCOUNTS; APPLICATION OF PROCEEDS
	Section 5.1 Establishment of Funds and Accounts for the TIFIA Series 2021 Bond
	(a)  In accordance with Section 7.1 of the Master Indenture, the following Funds and Accounts are hereby established for the TIFIA Series 2021 Bond:
	(ii) the TIFIA Series 2021 Bond Debt Service Fund, and within such Fund the TIFIA Series 2021 Interest Account, the TIFIA Series 2021 Principal Account, the TIFIA Series 2021 Redemption Account and the TIFIA Revenue Sharing Account; and
	(iii) the TIFIA Series 2021 Bond Debt Service Reserve Fund.

	(b) The Funds and Accounts established pursuant to this Section 5.1 shall be held by the Trustee.
	(c) As provided in Section 2.1(b) of the Master Indenture, the money and investments and earnings thereon held in the TIFIA Series 2021 Project Fund, the TIFIA Series 2021 Bond Debt Service Fund, and the TIFIA Series 2021 Bond Debt Service Reserve Fun...

	Section 5.2 Use of Disbursements from TIFIA Loan.

	ARTICLE VI  FLOW OF FUNDS; APPLICATION OF CERTAIN FUNDS
	Section 6.1 TIFIA Series 2021 Bond Debt Service Fund.
	(i) The TIFIA Revenue Sharing Account will be funded in accordance with the “ELEVENTH” clause of Section 8.1(b) of the Master Indenture and this Section 6.1 and only for so long as the TIFIA Series 2021 Bond is Outstanding and is owned by the TIFIA Le...
	(ii) HRTAC shall provide prompt notice to the TIFIA Lender and the Trustee of the occurrence and of the discontinuation of a Revenue Sharing Trigger Event.  On and after the 2021 TIFIA Debt Service Payment Commencement Date and during any month in whi...
	(iii)  On each Semi-Annual Payment Date with respect to the TIFIA Series 2021 Bond, the amount, if any, on deposit the TIFIA Revenue Sharing Account as of such Semi-Annual Payment Date will be transferred to the TIFIA Series 2021 Bond Redemption Accou...
	(iv) HRTAC and the TIFIA Lender (or the Owner of the TIFIA Series 2021 Bond) may agree in a future Series Supplement that the provisions relating to the TIFIA Revenue Sharing Account may apply to an additional Bond issued under the Master Indenture to...
	(v) With respect to the “FIFTH” clause of Section 8.1(b) of the Master Indenture, amounts in the TIFIA Revenue Sharing Account shall not be credited against transfers from the Revenue Fund to the TIFIA Series 2021 Bond Debt Service Fund.

	Section 6.2 TIFIA Series 2021 TIFIA Debt Service Reserve Account.
	(b) Notwithstanding any provision in the Master Indenture to the contrary, without the written consent of the TIFIA Lender, HRTAC may not cause to be deposited to the credit of the TIFIA Series 2021 Debt Service Reserve Fund any form of Credit Facilit...

	Section 6.3 TIFIA Series 2021 Project Fund
	(b) If the Trustee receives an Officer’s Certificate stating that certain amounts in the TIFIA Series 2021 Project Fund will not be necessary to pay the costs of the 2021 TIFIA Financed Project, the Trustee shall then apply any remaining balance at th...

	Section 6.4 HRTF Transfers to Toll Indenture.
	(1) For transfer and deposit to the Toll Revenue Stabilization Fund established under the Toll Indenture, the amount of [$___________], on the later of (i) the Substantial Completion Date of the first segment of the Express Lanes Initial Project (as t...
	(2) For transfer and deposit to the TIFIA Loan Reserve Account established under the Toll First Supplemental Indenture, an amount equal to the TIFIA Loan Reserve Account Reserve Requirement ($___________), such transfer and deposit to occur at the lat...
	(3) For transfer and deposit to the Toll Major Maintenance and Renewal Fund established under the Toll Indenture, the amount of $5,000,000 on the later of (i) the Substantial Completion Date of the first segment of the Express Lanes Initial Project, o...
	(b) Subject to the availability of HRTF Revenues and to the provisions of Section 6.4(d) below, and for so long as the 2021 TIFIA Toll Obligation is outstanding, the Commission shall make the following transfers from the General Fund upon receipt of t...
	(1) Pursuant to Section 4.01(c)(2) of the Toll First Supplemental Indenture on or before July [15], 20__, and continuing on or before each July [15] thereafter through the maturity of the 2021 TIFIA Toll Obligation, to the extent that amounts on depos...

	(2) Pursuant to Section 4.01(d)(2) of the Toll First Supplemental Indenture, [on or before July [15], 20__, and continuing on or before each July [15]] thereafter through the maturity of the 2021 TIFIA Toll Obligation, to the extent that amounts on de...


	ARTICLE VII  SECURITY FOR THE TIFIA SERIES 2021 BOND
	Section 7.1 Security for the TIFIA Series 2021 Bonds.
	Section 7.2 Covenant to Requisition Under TIFIA Loan Agreement.

	ARTICLE VIII  SPECIAL COVENANTS WITH RESPECT TO TIFIA SERIES 2021 BOND
	Section 8.1 Prior Consents in connection with Issuance of Subordinate Obligations.
	Section 8.2 Compliance With Respect to Put Bonds.
	Section 8.3 Compliance With Respect to Swap-Related Bonds.
	Section 8.4 Issuance of Additional Bonds.
	Section 8.5 Additional Terms Relating to a Bond Credit Facility.
	Section 8.6 Permitted Investments.
	Section 8.7 Events of Default.
	(a) In addition to the Events of Default under Section 13.1 of the Master Indenture and as provided in Section 13.1(d) thereof, the occurrence and continuation of an Event of Default under Section 20(a)(iii), (iv), (vi), (vii), (viii), (ix), (x), and ...
	(b) The provisions of this Section 8.7 are subject to the terms and conditions of the Master Indenture, including but not limited to, Article XIII thereof.  Failure to pay the principal or any Amortization Requirement of or interest on the TIFIA Serie...
	(c) In accordance with the Master Indenture there shall be no rights of acceleration of the TIFIA Series 2021 Bond.


	ARTICLE IX  MISCELLANEOUS
	Section 9.1 Tax Status
	Section 9.2 Successors and Assigns
	Section 9.3 Severability
	Section 9.4 Governing Law
	Section 9.5 Counterparts
	Section 9.6 Binding Effect.
	Section 9.7 Parties Interested

	[Signature Page Follows]
	[Signature Page of Fifth Series Supplement]
	EXHIBIT A
	TIFIA  LOAN  AGREEMENT
	(See Tab No. 6)
	EXHIBIT B
	FORM OF TIFIA Series 2021 Bond
	EXHIBIT C
	FORM OF REQUISITION
	[Use an additional page if necessary.]

	19 6D HRTAC_HRBT_HRTF_TIFIA_Loan_Agreement
	TIFIA LOAN AGREEMENT
	RECITALS:

	Section 1. Definitions
	Section 2. Interpretation
	Section 3. TIFIA Loan Amount
	Section 4. Disbursement Conditions
	(a) TIFIA Loan proceeds shall be disbursed solely in respect of Eligible Project Costs paid or incurred by or on behalf of the Borrower in connection with the Project, divided into the Tranches, and may be used to pay or redeem Project BANs.  The Borr...
	(b) The Borrower shall deliver copies of each Requisition to the TIFIA Lender and the Servicer (if any) and the FHWA Division Office on or before the first (1st) Business Day of each month for which a disbursement is requested.  Subject to Section 4(g...
	(c) The Borrower may amend the Anticipated TIFIA Loan Disbursement Schedule by submitting a revised version thereof to the TIFIA Lender no later than thirty (30) days prior to the proposed effective date of such amendment, together with a detailed exp...
	(d) The Borrower anticipates that it will draw down all of the proceeds of the TIFIA Loan to reimburse the Borrower for Eligible Project Costs paid by or on behalf of the Borrower prior to such disbursement of TIFIA Loan proceeds, including for the pu...

	(e) Each time the Borrower delivers Eligible Project Costs Documentation to the TIFIA Lender, the FHWA Division Office, and the Servicer (if any), the Borrower shall also deliver to such entities a certificate, duly executed by the Borrower’s Authoriz...
	(i) the amount of Eligible Project Costs financed from the proceeds of Project BANs for the period of time for which such Eligible Project Costs Documentation is being provided;
	(ii) that such proceeds of any Project BANs were expended solely in connection with the payment or reimbursement of Eligible Project Costs;
	(iii) the amount of Eligible Project Costs paid by or on behalf of the Borrower from sources other than Project BANs and identifying such sources;
	(iv) the amount of Eligible Project Costs included in such Eligible Project Costs Documentation for which VDOT has received or intends to receive Federal assistance and that none of the Eligible Project Costs submitted to the TIFIA Lender for which th...
	(v) that there does not currently exist any Event of Default or an event or condition that, with the lapse of time or giving of notice, would constitute an Event of Default (a “prospective Event of Default”) or, if there does currently exist an Event ...

	(f) The Eligible Project Costs Documentation submitted pursuant to Section 4(d) and the certificate delivered pursuant to Section 4(e) must be satisfactory to the TIFIA Lender.  The Eligible Project Costs Documentation must provide sufficient detail t...
	(g) Notwithstanding anything to the contrary set forth in this Agreement (including this Section 4, Section 13 (Conditions Precedent) or Exhibit D (Requisition Procedures)), in no event shall the TIFIA Lender have any obligation to make any disburseme...

	Section 5. Term
	Section 6. Interest Rate
	Section 7. Outstanding TIFIA Loan Balance; Revisions to Exhibit G and Loan Amortization Schedule
	(a) The Outstanding TIFIA Loan Balance will be (i) increased on each occasion on which the TIFIA Lender disburses loan proceeds hereunder, by the amount of such disbursement of loan proceeds; (ii) increased on each occasion on which interest on the TI...
	(b) The TIFIA Lender is hereby authorized to modify the Loan Amortization Schedule included in Exhibit G from time to time, in accordance with the principles set forth in Section 10(c) (General Prepayment Instructions) and Exhibit M, to reflect (i) an...

	Section 8. Security and Priority; Flow of Funds
	(a) As security for the TIFIA Loan, the Borrower shall pledge, assign and grant, or shall cause to be pledged, assigned and granted, to the Trustee for the benefit of the TIFIA Lender, Liens on the Trust Estate in accordance with the provisions of the...
	(b) Except to the extent otherwise provided in clause (a) of this Section 8 (Security and Priority; Flow of Funds), the Trust Estate will be free and clear of any pledge, Lien, charge or encumbrance thereon or with respect thereto prior to, or of equa...
	(c) The Borrower shall not use Pledged Revenues to make any payments or satisfy any obligations other than in accordance with the provisions of this Section 8 (Security and Priority; Flow of Funds) and the Indenture Documents and shall not apply any p...
	(d) The Indenture provides that all Pledged Revenues shall be deposited in the Revenue Fund and applied in the order of priority identified therein, as more fully described, and in accordance with the requirements specified in Section 8.1(b) of the In...

	Section 9. Payment of Principal and Interest
	(a) Payment Dates.  The Borrower agrees to pay the principal of and interest on the TIFIA Loan by making payments in accordance with the provisions of this Agreement and the Trust Agreement Documents on (i) each Semi-Annual Payment Date, beginning on ...
	(b) Capitalized Interest Period.  No payment of the principal of or interest on the TIFIA Loan is required to be made during the Capitalized Interest Period.  On each Semi-Annual Payment Date occurring during the Capitalized Interest Period (and on th...
	(c) Payment of TIFIA Debt Service.  On each Semi-Annual Payment Date occurring on or after the Debt Service Payment Commencement Date, the Borrower shall pay or cause the Trustee to pay TIFIA Debt Service in the amounts set forth in respect of such Se...
	(d) Manner of Payment.  Payments under this Agreement and the TIFIA Bond shall be made by wire transfer on or before each Semi-Annual Payment Date in immediately available funds in accordance with payment instructions provided by the TIFIA Lender purs...
	(e) Final Maturity Date.  Notwithstanding anything herein to the contrary, the Outstanding TIFIA Loan Balance and any accrued interest thereon shall be due and payable in full on the Final Maturity Date (or on any earlier date on which the maturity of...
	(f) TIFIA Bond.  As evidence of the Borrower’s obligation to repay the TIFIA Loan (and each Tranche), the Borrower shall issue and deliver to the TIFIA Lender, on or prior to the Effective Date, the TIFIA Bond substantially in the form of Exhibit A, h...

	Section 10. Prepayment
	(a) Mandatory Prepayments.  The Borrower shall prepay the TIFIA Loan in whole or in part, without penalty or premium:
	(i) Following the occurrence of a Revenue Sharing Trigger Event, on each Semi-Annual Payment Date occurring while the Revenue Sharing Trigger Event remains in effect, any amounts on deposit in the Revenue Sharing Account.  Prepayment of the TIFIA Loan...
	(ii) Upon any voluntary prepayment  of any Bonds, other than any voluntary prepayment of any Bonds made with the proceeds of Additional Obligations issued in accordance with the requirements of subsection (a) in the definition thereof for the purpose ...

	(b) Optional Prepayments.  The Borrower may prepay the TIFIA Loan by causing the Trustee to redeem the TIFIA Bond in whole or in part (and, if in part, the amounts thereof to be prepaid shall be determined by the Borrower; provided, however, that such...
	(c) General Prepayment Instructions.  Upon the TIFIA Lender’s receipt of confirmation that payment in full of the entire Outstanding TIFIA Loan Balance and any unpaid interest and fees with respect thereto has occurred as a result of a mandatory or op...

	Section 11. Compliance with Laws
	Section 12. Conditions Precedent
	(a) Conditions Precedent to Effectiveness.  Notwithstanding anything in this Agreement to the contrary, this Agreement shall not become effective until each of the following conditions precedent shall have been satisfied or waived in writing by the TI...
	(i) The Borrower shall have duly executed and delivered to the TIFIA Lender this Agreement and the TIFIA Bond, each in form and substance satisfactory to the TIFIA Lender.
	(ii) The Borrower shall have delivered to the TIFIA Lender certified, complete, and fully executed copies of each Indenture Document, together with any amendments, waivers or modifications thereto, in each case that has been entered into on or prior t...
	(iii) Counsel to the Borrower shall have rendered to the TIFIA Lender legal opinions satisfactory to the TIFIA Lender in its sole discretion (including those opinions set forth on Exhibit H-1) and bond counsel to the Borrower shall have rendered to th...
	(iv) The Borrower shall have provided a certificate from the Borrower’s Authorized Representative as to the absence of debarment, suspension or voluntary exclusion from participation in Federal Government contracts, procurement and non-procurement mat...
	(v) The Borrower shall have delivered to the TIFIA Lender a certificate from the Borrower’s Authorized Representative in the form attached hereto as Exhibit K (A) as to the satisfaction of certain conditions precedent set forth in this Section 12(a) (...
	(vi) The Borrower shall have complied with the verification requirements set forth in 2 CFR §§ 180.300 and 180.320 and complied with its obligations under 2 CFR § 180.330 in connection with the Principal Project Contracts, and shall have provided evid...
	(vii) The Borrower shall certify to the TIFIA Lender in the certificate from the Borrower’s Authorized Representative that the Borrower and VDOT have complied with their respective obligations under each Principal Project Contract, including the follo...
	(1) VDOT has complied with (A) the disclosure requirements set forth in 2 CFR § 180.355, (B) the verification requirements set forth in 2 CFR §§ 180.300 and 180.320, and (C) its obligations under 2 CFR § 180.330 with respect to the Construction Contra...
	(2) All Governmental Approvals necessary to commence construction of the Project have been obtained and that all such Governmental Approvals are final, non-appealable, and in full force and effect (and are not subject to any notice of violation, breac...
	(3) With respect to the Project, the Borrower and VDOT have each complied with NEPA and have delivered a copy of the NEPA Determination to the TIFIA Lender;
	(4) The Borrower and VDOT, respectively, have each complied with all applicable requirements of the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970 (42 U.S.C. § 4601 et seq.) and Title VI of the Civil Rights Act of 196...
	(5) VDOT and each applicable Principal Project Party, as and if applicable, have obtained insurance with respect to the Project, which meets the requirements of Section 15(e) (Compliance with Principal Project Contracts); and
	(6) Each performance security instrument delivered to or by VDOT pursuant to any Principal Project Contract as of the Effective Date shall be (A) in compliance with the requirements for such performance security pursuant to the applicable Principal Pr...

	(viii) The Borrower shall have provided to the TIFIA Lender satisfactory evidence that the Project has been included in (A) the metropolitan transportation improvement program adopted by the Hampton Roads Transportation Planning Organization, (B) the ...
	(ix) The Borrower shall have provided evidence to the TIFIA Lender’s satisfaction, no more than thirty (30), but no less than fourteen (14), days prior to the Effective Date, of the assignment by at least two (2) Rating Agencies of public ratings of n...
	(x) The Borrower shall have demonstrated to the TIFIA Lender’s satisfaction that as of the Effective Date the aggregate of all committed sources of funds shown in the Base Case Financial Model and in the Project Budget to pay Total Project Costs have ...
	(xi) The Borrower shall have provided to the TIFIA Lender certified, complete, and fully executed copies of each Principal Project Contract, together with any amendments, waivers or modifications thereto and any related performance security instrument...
	(xii) The Borrower shall have delivered to the TIFIA Lender a certified Base Case Financial Model on or prior to the Effective Date, which Base Case Financial Model shall (A) demonstrate that projected Pledged Revenues are sufficient to meet the Loan ...
	(xiii) The Borrower shall have (A) provided evidence satisfactory to the TIFIA Lender that the Borrower is authorized, pursuant Section 33.2-1920, as amended, Code of Virginia of 1950, to pledge, assign, and grant the Liens on the Trust Estate purport...
	(xiv) The Borrower shall have paid in full all invoices delivered by the TIFIA Lender (or by advisors to the TIFIA Lender that have direct billing arrangements with the Borrower) to the Borrower as of the Effective Date for the reasonable fees and exp...
	(xv) The TIFIA Lender shall have delivered its initial TIFIA Lender’s Authorized Representative certificate.
	(xvi) The Borrower shall have (A) obtained a Federal Employer Identification Number, (B) obtained a Data Universal Numbering System or Unique Entity Identifier number, as appropriate, and (C) registered with, and obtained confirmation of active regist...
	(xvii) The Borrower shall have provided to the TIFIA Lender evidence that the Borrower is duly created and validly existing under the laws of its jurisdiction of formation, with full power, authority and legal right to own its properties and carry on ...
	(xviii) The Borrower shall have provided the TIFIA Lender records of the Eligible Project Costs incurred prior to the Effective Date, in form and substance satisfactory to the TIFIA Lender and in sufficient time prior to the Effective Date to permit t...
	(xix) The representations and warranties of the Borrower set forth in this Agreement (including Section 14 (Representations and Warranties of Borrower)) and in each other Related Document shall be true and correct, as of the Effective Date, except to ...
	(xx) The Borrower shall have provided the TIFIA Lender with evidence satisfactory to the TIFIA Lender that, as of the Effective Date (A) the maximum principal amount of the TIFIA Loan (excluding any interest that is capitalized in accordance with the ...
	(xxi) The Borrower shall have delivered to the TIFIA Lender a duly executed certificate from the Trustee in the form attached hereto as Exhibit J.
	(xxii) The Borrower shall have provided a certificate from the Borrower’s Authorized Representative as to the prohibition on the use of appropriated funds for lobbying substantially in the form attached hereto as Exhibit N in accordance with 49 CFR §2...
	(xxiii) The Borrower shall have delivered to the TIFIA Lender the forms of the Project BANs Supplemental Indenture, the Project BANs Bond, and any other documents required to issue the Project BANs on the Project BANs Closing Date, each in the form an...
	(xxiv) The Borrower shall have delivered such other agreements, documents, instruments, opinions and other items required by the TIFIA Lender, all in form and substance satisfactory to the TIFIA Lender, including evidence that all other Project fundin...

	(b) Conditions Precedent to All Disbursements.  Notwithstanding anything in this Agreement to the contrary, the TIFIA Lender shall have no obligation to make any disbursement of loan proceeds to the Borrower (including the initial disbursement hereund...
	(i) With respect to the initial disbursement of the TIFIA Loan, each of the conditions set forth in Section 13(c) shall have been satisfied.
	(ii) With respect to any disbursement occurring sixty (60) days or more after the Effective Date, the Borrower shall have provided the Financial Plan, or the most recent update thereto, in each case in accordance with Section 22(a) (Financial Plan), w...
	(iii) To the extent not previously delivered to the TIFIA Lender, the Borrower shall have delivered to the TIFIA Lender certified, complete and fully executed copies of any Indenture Documents entered into after the Effective Date.
	(iv) To the extent not previously delivered to the TIFIA Lender, the Borrower shall have provided certified copies of all Principal Project Contracts and all Additional Project Contracts requested by the TIFIA Lender pursuant to Section 15(b) (Copies ...
	(v) The Borrower shall have demonstrated to the TIFIA Lender’s satisfaction that VDOT has complied in all  material respects with its obligations under each Principal Project Contract and shall provide, or shall use commercially reasonable efforts to ...
	(1) All Governmental Approvals necessary as of the time of the applicable disbursement for the development, construction, operation and maintenance of the Project have been issued and are in full force and effect;
	(2) Each Construction Contractor has maintained surety bonds and insurance coverage and amounts as required by the applicable Principal Project Contract; and
	(3) Each of the insurance policies obtained by any applicable Principal Project Party in satisfaction of the conditions in Section 13(a)(vii)(6) (Conditions Precedent to Effectiveness) is in full force and effect, and no notice of termination thereof ...

	(vi) At the time of, and immediately after giving effect to, any disbursement of TIFIA Loan proceeds then currently requested, (A) no Default or Event of Default hereunder and no event of default (howsoever described or designated) under any other Rel...
	(vii) The representations and warranties of the Borrower set forth in this Agreement (including Section 14 (Representations and Warranties of Borrower)) and in each other Related Document shall be true, correct, and complete as of each date on which a...
	(viii) No Material Adverse Effect, or any event or condition that could reasonably be expected to result in a Material Adverse Effect, shall have occurred and be continuing since the date the Borrower submitted the Application to the TIFIA Lender.
	(ix) The Borrower shall have delivered to the TIFIA Lender a Requisition that complies with the provisions of Section 4 (Disbursement Conditions), and such Requisition has not been expressly denied by the TIFIA Lender.
	(x) The Borrower shall have paid in full all invoices received from the TIFIA Lender (or by advisors to the TIFIA Lender that have direct billing arrangements with the Borrower) as of the date of disbursement of the TIFIA Loan, for the reasonable fees...
	(xi) To the extent not previously delivered to the TIFIA Lender, the Borrower shall request and upon receipt provide all certified, completed and fully executed copies of each performance security instrument delivered to or by VDOT pursuant to any Pri...

	(c) Conditions Precedent to Project BANs Closing Date.  Notwithstanding anything in this Agreement to the contrary, this Agreement shall terminate and the TIFIA Lender shall have no obligation hereunder in the event that the Project BANs Closing Date ...
	(i) The Borrower shall have provided evidence satisfactory to the TIFIA Lender that (A) the Project BANs have been approved by the Borrower and issued in accordance with the Indenture and Project BANs Supplemental Indenture, (B) each of the conditions...
	(ii) Except for amendments effectuated pursuant to the terms of the Project BANs Supplemental Indenture, the Indenture shall remain in full force and effect, without any amendments thereto.
	(iii) The Project BANs Supplemental Indenture and the Project BANs Bond shall have been executed by each of the parties thereto and shall be in full force and effect, and certified, fully executed copies thereof shall have been delivered to the TIFIA ...
	(iv) The Borrower shall have provided to the TIFIA Lender certified, complete and fully executed copies of any other amendment, waiver or modification to any Principal Project Contract (to the extent not delivered on the Effective Date), each of which...
	(v) Counsel to the Borrower and the bond counsel to the Borrower shall have delivered to the TIFIA Lender legal opinions, in form and substance reasonably satisfactory to the TIFIA Lender, in respect of each of the Indenture Documents executed in conn...
	(vi) The representations and warranties of the Borrower set forth in this Agreement (including Section 13 (Representations and Warranties of Borrower)) and in each other Related Document shall be true, correct and complete as of the Project BANs Closi...
	(vii) The Borrower shall have paid, or shall pay concurrently with the Project BANs Closing Date, in full all invoices delivered by the TIFIA (or by advisors to the TIFIA Lender that have direct billing arrangements with the Borrower)  as of the Proje...
	(viii) None of the ratings provided in satisfaction of the condition precedent specified in Section 12(a)(ix) (Conditions Precedent to Effectiveness) shall have been reduced, withdrawn or suspended as of the Project BANs Closing Date.
	(ix) The Borrower shall have delivered to the TIFIA Lender a certificate from the Borrower’s Authorized Representative in the form attached hereto as Exhibit K-2 as to the satisfaction of certain conditions precedent set forth in this Section 12(c) as...
	(x) The Borrower shall have provided to the TIFIA Lender any material documents required to be delivered to the Borrower pursuant to the Project BANs Supplemental Indenture in connection with issuance of the Project BANs, including the certificates an...


	Section 13. Representations and Warranties of Borrower
	(a) Organization; Power and Authority.  The Borrower is a body politic and a political subdivision duly created and validly existing under the laws of the State, has full legal right, power and authority to enter into the Related Documents then in exi...
	(b) Officers’ Authorization.  As of the Effective Date, the officers of the Borrower executing (or that previously executed) the Related Documents, and any certifications or instruments related thereto, to which the Borrower is a party are (or were at...
	(c) Due Execution; Enforceability.  Each of the Related Documents in effect as of any date on which this representation and warranty is made, and to which the Borrower is a party, has been duly authorized, executed and delivered by the Borrower and co...
	(d) Non-Contravention.  The execution and delivery of the Related Documents to which the Borrower is a party, the consummation of the transactions contemplated in the Related Documents and the fulfillment of or compliance with the terms and conditions...
	(e) Consents and Approvals.  No consent or approval of any trustee, holder of any indebtedness of the Borrower or any other Person, and no consent, permission, authorization, order or license of, or filing or registration with, any Governmental Author...
	(f) Litigation.  As of the Effective Date, there is no action, suit, proceeding or, to the knowledge of the Borrower, any inquiry or investigation, in any case before or by any court or other Governmental Authority pending or, to the knowledge of the ...
	(g) Security Interests.  The Indenture Documents and Section 33.2-1920, as amended, Code of Virginia of 1950, establish, in favor of the Trustee for the benefit of the TIFIA Lender, the valid and binding Liens on the Trust Estate that they purport to ...
	(h) No Debarment.  The Borrower has fully complied with its verification obligations under 2 CFR § 180.320 and confirms that, to its knowledge, neither the Borrower nor any of its principals (as defined in 2 CFR § 180.995) is debarred, suspended or vo...
	(i) Accuracy of Representations and Warranties.  The representations, warranties and certifications of the Borrower set forth in this Agreement and the other Related Documents are true, correct, and complete, except to the extent such representations ...
	(j) Transportation Improvement Program.  The Project has been included in (i) the metropolitan transportation improvement program adopted by the Hampton Roads Transportation Planning Organization, (ii) the State transportation plan, and (iii) the Stat...
	(k) Credit Ratings.  The TIFIA Bond and the Existing Indebtedness outstanding as of the Effective Date have received a public credit rating of not less than ‘A-’ or ‘A3’ (or such equivalents for short-term obligations) from at least two (2) Rating Age...
	(l) No Defaults.  No Default or Event of Default, and no event of default (howsoever described or designated) of the Borrower under any Related Document has occurred and is continuing.
	(m) Governmental Approvals.  All Governmental Approvals required as of the Effective Date and any subsequent date on which this representation is made (or deemed made) for the undertaking and completion of the Project, and for the operation and manage...
	(n) Principal Project Contracts.  Each Principal Project Contract in effect as of any date on which this representation and warranty is made is in full force and effect and all conditions precedent to the obligations of the respective parties under ea...
	(o) Information.  The information furnished by the Borrower to the TIFIA Lender, when taken as a whole, does not contain any untrue statement of a material fact or omit to state any material fact necessary to make the statements contained therein not ...
	(p) OFAC; Anti-Corruption Laws.
	(i) None of the Borrower nor, to the knowledge of the Borrower, any Principal Project Party is a Sanctioned Person.
	(ii) None of the Borrower nor, to the knowledge of the Borrower, any Principal Project Party is in violation of or, since the date that is five (5) years prior to the Effective Date, has violated:  (A) any applicable Anti-Money Laundering Laws; (B) an...
	(iii) There are no pending or, to the knowledge of the Borrower, threatened claims or investigations by any Governmental Authority against, or any internal investigations conducted by, the Borrower or, to the knowledge of the Borrower, any Principal P...
	(iv) No use of proceeds of the TIFIA Loan or other transaction contemplated by this Agreement or any other Related Document will violate any applicable Sanctions, Anti-Money Laundering Laws, or Anti-Corruption Laws, or any applicable anti-drug traffic...

	(q) Trust Estate.  The TIFIA Debt Service payments are limited obligations of the Borrower, secured solely by the Trust Estate pledged under the Indenture, which is funded solely from the HRTAC Revenues paid by the State to the Borrower pursuant to th...
	(r) Compliance with Law.  The Borrower is in compliance in all material respects with, and has conducted (or caused to be conducted) its business and government functions and the business and operations of the Project in compliance in all material res...
	(s) Environmental Matters.  To the Borrower’s knowledge, each Principal Project Party is in compliance with all laws applicable to the Project relating to (i) air emissions, (ii) discharges to surface water or ground water, (iii) noise emissions, (iv)...
	(t) Sufficient Rights and Utilities.  VDOT, as the State entity responsible for building, maintaining, and operating the interstate, primary, and secondary state highway systems in the State, possesses either valid legal and beneficial title to, lease...
	(u) Insurance.  To the best of Borrower’s knowledge and after due inquiry, VDOT is in compliance with all insurance obligations under, and maintains, or causes to be maintained, at all times and with responsible insurers, all insurance as required by,...
	(v) Title.  The Borrower has valid legal and beneficial title to, or a valid leasehold interest in, the personal property and other assets and revenues thereof (including the Pledged Revenues and the Trust Estate) on which it purports to grant Liens p...
	(w) No Liens.  Except for the Liens in favor of the Senior Obligations and Intermediate Lien Obligations, the Borrower has not created, and is not under any obligation to create, and has not entered into any transaction or agreement that would result ...
	(x) Intellectual Property.  To the Borrower’s knowledge, VDOT owns, or has adequate licenses or other valid rights to use, all patents, trademarks, service marks, trade names, copyrights, franchises, formulas, licenses and other rights with respect th...
	(y) Investment Company Act.  The Borrower is not, and after applying the proceeds of the TIFIA Loan will not be, required to register as an “investment company” within the meaning of the Investment Company Act of 1940, as amended, and is not “controll...
	(z) Financial Statements.  Each income statement, balance sheet, and statement of operations and cash flows (collectively, “Financial Statements”) delivered to the TIFIA Lender pursuant to Section 21(d) (Financial Statements) has been prepared in acco...
	(aa) Taxes.  The Borrower is not required to file tax returns with any Governmental Authority.
	(bb) ERISA.  Neither the Borrower nor any ERISA Affiliate maintains or otherwise has any liability in respect of any plan or other arrangement that is subject to ERISA or Section 412 of the Tax Code.
	(cc) Sufficient Funds.  The aggregate of (i) all funds that are undrawn but fully and completely committed under the Indenture Documents, this Agreement, and the Toll TIFIA Loan and (ii) all funds available under any other unused funding that is commi...
	(dd) Sovereign Immunity.  The Borrower has no immunity from the jurisdiction of any court of competent jurisdiction or from any legal process therein which could be asserted in any breach of contract action to enforce the obligations of the Borrower u...
	(ee) Patriot Act.  The Borrower is not required to establish an anti-money laundering compliance program pursuant to the Patriot Act.
	(ff) Compliance with Federal Requirements.  With respect to the Project, the Borrower and VDOT have complied with all applicable requirements of NEPA, the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970 (42 U.S.C. § 46...
	(gg) Borrower’s Reliance on VDOT’s Certificate.  To assist with the Borrower’s compliance under this Section 13, the Borrower may rely on a certificate of an authorized representative of VDOT as to VDOT’s compliance with the applicable representations...

	Section 14. Representations and Warranties of TIFIA Lender
	(a) Power and Authority.  The TIFIA Lender has all requisite power and authority to make the TIFIA Loan and to perform all transactions contemplated by the Related Documents to which it is a party.
	(b) Due Execution; Enforceability.  The Related Documents to which it is a party have been duly authorized, executed and delivered by the TIFIA Lender, and are legally valid and binding agreements of the TIFIA Lender, enforceable in accordance with th...
	(c) Officers’ Authorization.  The officers of the TIFIA Lender executing each of the Related Documents to which the TIFIA Lender is a party are duly and properly in office and fully authorized to execute the same on behalf of the TIFIA Lender.

	Section 15. Affirmative Covenants
	(a) Securing Liens.  The Borrower shall at any and all times, so far as it may be authorized by law, pass, make, do, execute, acknowledge and deliver, all and every such further resolutions, acts, deeds, conveyances, assignments, transfers and assuran...
	(b) Copies of Documents.
	(i) The Borrower shall furnish to the TIFIA Lender a copy of any draft documents and final offering documents (including any Indenture Documents) and cash flow projections prepared in connection with the incurrence of any Permitted Debt (including the...
	(ii) The Borrower shall provide to the TIFIA Lender, promptly after the sending or receipt thereof, copies of (A) final ratings presentations sent to, and any notices, reports or other written materials (other than those that are ministerial in nature...
	(iii) The Borrower shall provide written notice to the TIFIA Lender of the Borrower’s intent to enter into (or approve VDOT’s entry into) a Principal Project Contract or an Additional Project Contract.  If the TIFIA Lender requests a copy of any Addit...

	(c) Use of Proceeds.  The Borrower shall use the proceeds of the TIFIA Loan for purposes permitted by applicable law and as otherwise permitted under this Agreement and the other Related Documents.
	(d) Debarment and Suspension Requirements.  The Borrower shall comply with 2 CFR Part 180, including Subpart C, in particular §§ 180.300 and 180.320, and with 2 CFR § 1200.332.
	(e) Compliance with Principal Project Contracts.  The Borrower shall ensure that VDOT complies in all material respects with its obligations under each Principal Project Contract and pursues all available remedies pursuant thereto to ensure VDOT’s con...
	(i) Achievement of Substantial Completion of the Project in accordance with the respective Construction Schedule;
	(ii) VDOT’s and each Construction Contractor’s compliance with 2 CFR Part 180, including Subpart C, in particular §§ 180.300 and 180.320, and with 2 CFR § 1200.332;
	(iii) VDOT’s operation and maintenance of the Project and enforcement of all Tolling Systems Contracts to which it is a party;
	(iv) VDOT’s maintenance and compliance with all Government Approvals necessary for the development, construction, operation, and maintenance of the Project; and
	(v) each Construction Contractor’s maintenance of all performance security instruments and insurance coverages and amounts required by the applicable Principal Project Contract.

	(f) Notice.
	(i) The Borrower shall, within five (5) Business Days after the Borrower learns of the occurrence, give the TIFIA Lender notice of any of the following events or receipt of any of the following notices, as applicable, setting forth details of such eve...
	(A) Substantial Completion:  the occurrence of Substantial Completion, such notice to be provided in the form set forth in Exhibit L;
	(B) Defaults; Events of Default:  the occurrence of any Default or Event of Default;
	(C) Litigation:  (1) the filing of any litigation, suit or action, or the commencement of any proceeding, against the Borrower before any arbitrator, Governmental Authority, alternative dispute resolution body, or other neutral third-party, or the rec...
	(D) Delayed Governmental Approvals:  any failure to receive or delay in receiving any Governmental Approval or making any required filing, notice, recordation or other demonstration to or with a Governmental Authority, in each case to the extent such ...
	(E) Environmental Notices: any notice of material violation under any Environmental Law related to the Project or any material changes to the NEPA Determination;
	(F) Amendments: except as otherwise agreed by the TIFIA Lender in writing, copies of (1) any proposed amendments to any Principal Project Contract or other Related Document at least thirty (30) days prior to the effective date thereof and (2) fully ex...
	(G) Principal Project Contract Defaults:  any material breach or default or event of default on the part of the Borrower, VDOT, or any other party under any Principal Project Contract or any Additional Project Contract;
	(H) Compensation Event; Compensable Maintenance Events; Contractor Acts:  the occurrence of any event that the Borrower has determined constitutes, or would reasonably be expected to determine to constitute, a Compensation Event, Compensable Maintenan...
	(I) Uncontrollable Force:  the occurrence of any Uncontrollable Force that could reasonably be expected to result in a Material Adverse Effect;
	(J) Project Changes:  any (1) change to the Total Project Costs forecasts in excess of five percent (5%) of total forecasted Total Project Costs, together (in the case of increased costs) with a written description of the committed funding sources ava...
	(K) Ratings Changes:  any change in the rating assigned to any Bonds by any Rating Agency that has provided a public rating on such indebtedness, the Borrower, or the Pledged Revenues;
	(L) 2 CFR Notices:  (1) that any of the information set forth in the certificate provided pursuant to Section 12(a)(iv) (Conditions Precedent to Effectiveness) was incorrect at the time the certificate was delivered or there has been a change in statu...
	(M) Appropriations: if the appropriation of the HRTF Revenues to the HRTF (1) was not included in each biennial budget or any supplemental budget that is presented to the General Assembly, and/or (2) if the General Assembly failed to appropriate for t...
	(N) Material Events:  the filing of (together with a copy of) any notice to the Municipal Securities Rulemaking Board of any of the events described in clause (b)(5)(i)(C) of Rule 15c2-12 of the U.S. Securities and Exchange Commission (or any similar ...
	(O) Other Adverse Events:  the occurrence of any other event or condition, including any notice of breach from a contract counterparty, that could reasonably be expected to result in a Material Adverse Effect.

	(ii) The Borrower shall provide the TIFIA Lender with any further information reasonably requested by the TIFIA Lender from time to time concerning the matters described in Section 15(f)(i) (Notice).

	(g) Remedial Action.  Within thirty (30) calendar days after the Borrower learns of the occurrence of an event specified in Section 15(f)(i) (Notice) (other than in Section 15(f)(i)(A) (Substantial Completion), (Section 15(f)(i)(F) (Amendments), or Se...
	(h) Maintain Legal Structure.  The Borrower shall maintain its existence as a body politic and a political subdivision under the laws of the State.  The Borrower shall at all times do or cause to be done all things necessary to obtain, preserve, renew...
	(i) Annual Rating.  The Borrower shall, commencing in [2022], no later than the last Business Day of June of each year during the term of the TIFIA Bond, at no cost to the TIFIA Lender, provide to the TIFIA Lender a public rating on the TIFIA Bond and...
	(j) Project Funds; Permitted Investments.
	(i) The Borrower shall fund the TIFIA Debt Service Reserve Fund in an amount equal to the TIFIA Debt Service Reserve Required Balance by no later than the date that is the later of (A) the Substantial Completion Date and (B) the date the final disburs...
	(ii) To the extent not provided in Section 15(j)(i) (Project Funds; Permitted Investments), the Borrower shall cause the other Reserve Accounts to be funded in such amounts and under such conditions as are required by this Agreement and the Indenture ...
	(iii) Amounts on deposit in the Project Funds shall be held uninvested or invested in Permitted Investments.  Permitted Investments must mature or be redeemable at the election of the holder as follows:  (A) with respect to Permitted Investments maint...
	(iv) The Borrower may replace all or a portion of the required balance of any Reserve Account, in accordance with the terms of the applicable Indenture Documents, with an Acceptable Letter of Credit provided by a financial institution with an Acceptab...

	(k) Material Obligations; Liens.  The Borrower shall pay its material obligations promptly and in accordance with their terms and pay and discharge promptly all taxes, assessments, and governmental charges or levies imposed upon it or upon the Trust E...
	(l) HRTF Transfers. For so long as the Toll TIFIA Loan remains outstanding, the Borrower shall make the transfers described below from the General Fund:
	(i) By no later than the Debt Service Payment Commencement Date (as defined in the Toll TIFIA Loan Agreement), the Borrower shall transfer HRTF Revenues in the amount of $[______] to the Toll Indenture Trustee for deposit to TIFIA Loan Reserve Account...
	(ii) By no later than the Debt Service Payment Commencement Date (as defined in the Toll TIFIA Loan Agreement), the Borrower shall transfer HRTF Revenues in the amount of $10,000,000 to the Toll Indenture Trustee for deposit to the Toll Revenue Stabil...
	(iii) On or before each July 15, beginning from [___], the Borrower shall transfer HRTF Revenues to the Toll Indenture Trustee for deposit to the Toll Revenue Stabilization Fund in an amount equal the difference, if any, between $10,000,000 and the am...
	(iv) By no later than the later of (A) the Substantial Completion Date and (B) the date of the initial disbursement of the Toll TIFIA Loan under the Toll TIFIA Loan Agreement, the Borrower shall transfer HRTF Revenues in the amount of $[______] to the...
	(v) On or before each July 15 while the Toll TIFIA Loan remains outstanding the Borrower shall transfer HRTF Revenues to the Toll Indenture Trustee for deposit to the Major Maintenance and Renewal Fund established under the Toll Indenture in an amount...

	(m) Hedging.
	(i) As a condition to the issuance of any Senior Obligations or Intermediate Lien Obligations that bear interest at a Variable Interest Rate, the Borrower shall enter into a Qualified Hedge with respect to such Senior Obligations or Intermediate Lien ...
	(ii) Each Qualified Hedge shall provide for a fixed interest rate resulting in fixed payment amounts payable by the Borrower to the Qualified Hedge Provider.  The Borrower’s obligations to pay Hedging Obligations and Hedging Termination Obligations sh...
	(iii) Any Hedging Transaction entered into subsequent to the initial Qualified Hedge (a “Subsequent Qualified Hedge”) shall (A) be a Qualified Hedge, (B) commence no later than the termination date of the Qualified Hedge that is terminating and (C) te...
	(iv) The Borrower shall not commence seeking any bids from any Qualified Hedge Provider for a Subsequent Qualified Hedge unless, at least thirty (30) days prior thereto, the Borrower has delivered to the TIFIA Lender evidence satisfactory to the TIFIA...
	(v) The Trustee shall be granted a security interest in each Qualified Hedge and payments due under each Qualified Hedge in order to secure the Borrower’s obligations under the TIFIA Loan Documents.  The Hedging Agreements shall provide that all payme...
	(vi) The Borrower shall neither terminate (other than Permitted Hedging Terminations), transfer, nor consent to any transfer (other than to a Qualified Hedge Provider) of any existing Qualified Hedge without the TIFIA Lender’s prior written consent as...
	(vii) If at any time a Hedging Bank no longer satisfies the requirements for a Qualified Hedge Provider, the Borrower shall, within thirty (30) days (or such lesser number of days required by the applicable Hedging Agreement, including any credit supp...

	(n) SAM Registration.  The Borrower shall (i) maintain its active registration status with the federal System for Award Management (www.SAM.gov) (or any successor system or registry) and (ii) within sixty (60) days prior to each anniversary of the Eff...
	(o) Immunity.  The Borrower agrees that it will not assert any immunity (and hereby confirms that it has no such immunity) it may have as a governmental entity from lawsuits, other actions and claims, and any judgments with respect to the enforcement ...
	(p) Patriot Act.  If the anti-money laundering compliance program provisions of the Patriot Act become applicable to the Borrower, then the Borrower will provide written notice to the TIFIA Lender of the same and will promptly establish an anti-money ...
	(q) Cargo Preference Act.  Pursuant to 46 CFR Part 381, the Borrower hereby agrees as follows, and shall insert the following clauses in contracts entered into by the Borrower pursuant to which equipment, materials or commodities may be transported by...
	(i) At least fifty percent (50%) of any equipment, materials or commodities procured, contracted for or otherwise obtained with TIFIA Loan proceeds, and which may be transported by ocean vessel, shall be transported on privately owned United States-fl...
	(ii) Within twenty (20) days following the date of loading for shipments originating within the United States or within thirty (30) Business Days following the date of loading for shipments originating outside the United States, a legible copy of a ra...

	(r) Lobbying.  The Borrower shall comply with all applicable certification, declaration and/or disclosure requirements under 49 CFR Part 20.
	(s) Reporting Subawards and Executive Compensation.  To the extent applicable, the Borrower shall comply, and shall require each subrecipient to comply, with the reporting requirements set forth in Exhibit P hereto.

	Section 16. Negative Covenants
	(a) Indebtedness.
	(i) Prior to the incurrence of Additional Obligations, the Borrower shall provide to the TIFIA Lender (A) a certificate signed by the Borrower’s Authorized Representative, demonstrating to the TIFIA Lender’s satisfaction that such proposed indebtednes...
	(ii) Except for Additional Obligations, the Borrower shall not, without the prior written consent of the TIFIA Lender, issue or incur indebtedness under the Indenture; provided that (1) the Borrower shall not incur any indebtedness of any kind payable...
	(iii) The Borrower shall not issue Subordinate Obligations which bear interest at a Variable Interest Rate.
	(iv) To the extent any Obligations consists of Put Bonds, the Borrower must maintain a Credit Facility that will pay any amounts payable by the Borrower in respect of such Put Bonds.

	(b) No Lien Extinguishment; Adverse Amendments.  The Borrower shall not, and shall not permit any Person to, without the prior written consent of the TIFIA Lender, (i) extinguish, impair, or transfer the Liens on the Trust Estate granted pursuant to t...
	(c) No Prohibited Liens.  Except for the Liens granted pursuant to the Indenture Documents, the Borrower shall not create, incur, assume or permit to exist any Lien on the Trust Estate, the Pledged Revenues, or the Borrower’s respective rights therein...
	(d) No Prohibited Sale, Lease or Assignment.  The Borrower shall not sell, lease, or assign its rights and obligations under any Related Document, unless such sale, lease or assignment (A) could not reasonably be expected to result in a Material Adver...
	(e) Organizational Documents; Fiscal Year.  The Borrower shall not at any time (i) amend or modify its Organizational Documents (other than any amendment or modification that is of a ministerial nature and that is not adverse to the interests of any S...
	(f) Transactions with other Governmental Authorities.  Except for the transactions expressly contemplated in the TIFIA Loan Documents, the Borrower shall not engage in any other transactions in connection with the Project with any other Governmental A...
	(g) No Payment with Federal Funds.  The Borrower shall not pay any portion of TIFIA Debt Service nor any other amount to the TIFIA Lender or to the Federal Government pursuant to the TIFIA Loan Documents with funds received directly or indirectly from...
	(h) Change in Legal Structure; Mergers and Acquisitions.  The Borrower shall not, and shall not agree to, reorganize, consolidate with, or merge into another Person unless (A) such Person is a successor public entity or agency created by State law tha...
	(i) No Defeasance of TIFIA Bond.  The Borrower shall not defease the TIFIA Bond pursuant to the Indenture and the TIFIA Supplemental Indenture without the prior written consent of the TIFIA Lender.
	(j) OFAC Compliance.
	(i) The Borrower shall not:
	(A) violate (1) any applicable Anti-Money Laundering Laws, (2) any applicable Sanctions, (3) any applicable Anti-Corruption Laws or (4) any applicable anti-drug trafficking or anti-terrorism laws, civil or criminal;
	(B) use the proceeds of the TIFIA Loan for purposes other than those permitted by applicable law and as otherwise permitted under this Agreement and the other Related Documents; or
	(C) make a payment, directly or indirectly, to any Principal Project Party that (1) to the Borrower’s knowledge, has violated any of the laws referenced in Section 16(j)(i) (OFAC Compliance) or (2) is a Sanctioned Person.

	(ii) The Borrower shall ensure that each of its directors, officers, employees, and agents, shall not, directly or indirectly, use the proceeds of the TIFIA Loan or lend to, make any payment to, contribute or otherwise make available any funds to any ...

	(k) Hedging.  Other than interest rate hedging transactions expressly permitted hereunder, the Borrower shall not enter into any swap or hedging transaction, including inflation indexed swap transactions, “cap” or “collar” transactions, futures, or an...

	Section 17. Indemnification
	Section 18. Sale of TIFIA Loan
	Section 19. Events of Default and Remedies
	(a) An “Event of Default” shall exist under this Agreement if any of the following occurs:
	(i) Payment Default.  The Borrower shall fail to pay any amount of principal of or interest on the TIFIA Loan (including TIFIA Debt Service required to have been paid pursuant to the provisions of Section 9 (Payment of Principal and Interest), and any...
	(ii) Covenant Default.  The Borrower shall fail to observe or perform any covenant, agreement or obligation of the Borrower under this Agreement (including any payment of fees or other amounts (other than principal and interest) payable hereunder), th...

	(iii) Development Default.  A Development Default shall occur.
	(iv) Misrepresentation Default.  Any of the representations, warranties or certifications of the Borrower made in or delivered pursuant to the TIFIA Loan Documents (or in any certificates delivered by the Borrower in connection with the TIFIA Loan Doc...
	(A) such misrepresentation is not intentional;
	(B) such misrepresentation is not a misrepresentation in respect of Section 13(h) (No Debarment), Section 13(j) (Transportation Improvement Program), Section 13(p) (OFAC; Anti-Corruption Laws), Section 13(ee) (Patriot Act), or Section 13(ff) (Complian...
	(C) in the reasonable determination of the TIFIA Lender, such misrepresentation has not had, and would not reasonably be expected to result in, a Material Adverse Effect;
	(D) in the reasonable determination of the TIFIA Lender, the underlying issue giving rise to the misrepresentation is capable of being cured;
	(E) the underlying issue giving rise to the misrepresentation is cured by the Borrower within thirty (30) days from the date on which the Borrower first became aware (or reasonably should have become aware) of such misrepresentation; and
	(F) the Borrower diligently pursues such cure during such thirty (30) day period.

	(v) Acceleration of Senior Obligations, Intermediate Lien Obligations or Subordinate Obligations.  Any acceleration shall occur of the maturity of any Senior Obligations, Intermediate Lien Obligations, or Subordinate Obligations, or any such Senior Ob...
	(vi) Judgments.  One or more judgments (A) for the payment of money in an aggregate amount in excess of $5,000,000 (inflated annually by CPI) that are payable from the Trust Estate or any portion thereof, including the Pledged Revenues, and are not ot...
	(vii) Failure to Maintain Existence; Organizational Documents.  The Borrower shall fail to maintain its existence as a body politic and a political subdivision created and existing under the laws of the State or the HRTAC Act shall be repealed or amen...
	(viii) Occurrence of a Bankruptcy Related Event.
	(A) A Bankruptcy Related Event shall occur with respect to the Borrower.
	(B) A Bankruptcy Related Event shall occur with respect to any letter of credit issuer; provided, that no Event of Default shall be deemed to have occurred or be continuing under this clause (B) if such letter of credit issuer is replaced by a new iss...
	(C) A Bankruptcy Related Event shall occur with respect to any Principal Project Party provided that (1) prior to Substantial Completion of the Project, the occurrence of a Bankruptcy Related Event with respect to any Construction Contractor shall not...

	(ix) Project Abandonment.  Any Borrower Related Party shall abandon the Project.
	(x) Invalidity of TIFIA Loan Documents. (A) Any TIFIA Loan Document ceases to be in full force and effect (other than as a result of the termination thereof in accordance with its terms) or becomes void, voidable, illegal or unenforceable, or the Borr...
	(xi) Cessation of Operations.  Operation of the Project shall cease for a continuous period of not less than one hundred eighty (180) days unless such cessation of operations shall occur by reason of an Uncontrollable Force that is not due to the faul...

	(b) Upon the occurrence of an Event of Default described in Section 19(a)(iii) (Development Default), the TIFIA Lender may (i) suspend the disbursement of TIFIA Loan proceeds hereunder, (ii) terminate all of its obligations hereunder with respect to t...
	(c) Upon the occurrence of any Bankruptcy Related Event with respect to the Borrower, all obligations of the TIFIA Lender hereunder with respect to the disbursement of any undisbursed amounts of the TIFIA Loan shall automatically be deemed terminated,...
	(d) Upon the occurrence of any other Event of Default, the TIFIA Lender, by written notice to the Borrower, may (i) suspend or terminate all of its obligations hereunder with respect to the disbursement of any undisbursed amounts of the TIFIA Loan, an...
	(e) Whenever any Event of Default hereunder shall have occurred and be continuing, the TIFIA Lender shall be entitled and empowered to institute any actions or proceedings at law or in equity for the collection of any sums due and unpaid hereunder, un...
	(f) Whenever any Event of Default hereunder shall have occurred and be continuing, the TIFIA Lender may suspend or debar the Borrower from further participation in any Federal Government program administered by the TIFIA Lender and to notify other dep...
	(g) No action taken pursuant to this Section 19 shall relieve Borrower from its obligations pursuant to this Agreement, the TIFIA Bond or the other TIFIA Loan Documents, all of which shall survive any such action.

	Section 20. Accounting and Audit Procedures; Inspections; Reports and Records
	(a) Accounting and Audit Procedures.  The Borrower shall establish fiscal controls and accounting procedures sufficient to assure proper accounting for all HRTF Revenues, so that audits may be performed to ensure compliance with and enforcement of thi...
	(b) Inspections.  So long as the TIFIA Loan or any portion thereof shall remain outstanding and until five (5) years after the TIFIA Loan shall have been paid in full, the TIFIA Lender shall have the right, upon reasonable prior notice, to visit and i...
	(c) Reports and Records.  The Borrower shall maintain and retain all files relating to the Project, the Pledged Revenues and the TIFIA Loan until three (3) years after the later of the date on which (i) all rights and duties hereunder and under the TI...
	(d) Copies of Debt Related Notices.  The Borrower shall provide to the TIFIA Lender, promptly after the sending or receipt thereof, copies of (i) final ratings presentations sent to, and any notices, reports or other written materials (other than thos...
	(e) Required Audit.  The Borrower shall have a single or program-specific audit conducted in accordance with 2 CFR Part 200 Subpart F and 31 U.S.C. § 7502 in 2021 and annually thereafter, except to the extent biennial audits are permitted for the Borr...

	Section 21. Financial Plan, Statements, and Reports
	(a) Financial Plan.  The Borrower shall provide a Financial Plan to the TIFIA Lender and the FHWA Division Office within sixty (60) days after the Effective Date and annually thereafter until the TIFIA Loan has been repaid in full, in each case not la...
	(i) Each Financial Plan shall be prepared in accordance with GASB, and shall satisfy FHWA’s Major Project Financial Plan requirements, as amended from time to time.
	(ii) Together with each Financial Plan, the Borrower shall deliver: (A) a certificate signed by the Borrower’s Authorized Representative to the effect that the Financial Plan, including the assumptions and supporting documentation, is accurate and rea...
	(iii) Each Financial Plan shall:
	(A) provide an updated cash flow statement showing, for the Borrower Fiscal Year most recently ended, (1) actual annual cash inflows (Pledged Revenues and other income), (2) actual annual outflows (including Senior Debt Service, Intermediate Lien Debt...
	(B) provide an updated cash flow statement showing projected annual amounts for each of the items described in clause (A) above, in each case through the Final Maturity Date;
	(C) report on variances during the prior Borrower Fiscal Year between the actual Operating Expenses and the budgeted Operating Expenses, as shown in the Financial Plan for such prior Borrower Fiscal Year;
	(D) provide a schedule of then current HRTAC Revenues applicable to any Pledged Revenues and any planned increases thereto;
	(E) to the extent that any Hedging Transactions are then in effect, report on the notional amounts and mark to market values (provided by the Qualified Hedge Provider) under such Hedging Transactions, in each case as of the last day of the most recent...
	(F) provide a written narrative that (1) explains any variances greater than 10% in comparison to the Base Case Financial Model and the most recent Financial Plan with respect to (i) Pledged Revenues and the amounts deposited into each of the accounts...

	(iv) In addition to the above, prior to the Substantial Completion Date, each Financial Plan shall:
	(A) provide the current estimate of Total Project Costs and the remaining cost to complete the Project, identify any significant cost changes since the previous Financial Plan, discuss the reasons for and implications of the cost changes, and include ...
	(B) provide updates to the Construction Schedule, including major milestones for each phase of the Project (including an updated Projected Substantial Completion Date), and compare current milestone dates with the milestone dates in the Construction S...
	(C) provide current estimates of sources and uses of funds for the Project, identify any significant funding changes since the preceding Financial Plan, discuss the reasons for and implications of such funding changes, and include a summary table show...
	(D) provide the total value of approved changes in Total Project Costs, and provide a listing of each individual change valued at $5,000,000 or more, setting forth the rationale or need for such changes and describing the impact of such changes on the...
	(E) contain a written narrative executive summary of the topics described in clauses (A) through (D) above since the Effective Date and since the date of the information included in the most recent Financial Plan, describing in reasonable detail all m...


	(b) Modifications to Total Project Costs.  For the period through the Substantial Completion Date, the Borrower shall provide written notification to the TIFIA Lender of any notification the Borrower receives from VDOT concerning “Additional Costs” (a...
	(c) Financial Statements.  The Borrower shall furnish to the TIFIA Lender:
	(i)
	(B) as soon as available, but no later than one hundred twenty (120) days after the end of each Borrower Fiscal Year, a copy of the audited income statement and balance sheet of the Borrower as of the end of such fiscal year and the related audited st...
	(ii) All such financial statements shall be complete and correct in all material respects and shall be prepared in reasonable detail and in accordance with GASB  (or in the case of non-U.S. Persons, substantially equivalent principles) applied consist...

	(d) Officer’s Certificate.  The Borrower shall furnish to the TIFIA Lender, together with each delivery of annual audited or interim unaudited financial statements of the Borrower pursuant to Section 21(c) (Financial Statements), a certificate signed ...

	Section 22. Project Oversight and Monitoring
	(a) Project Development, Design and Construction.  The TIFIA Lender shall have the right in its sole discretion to monitor (or direct its agents to monitor) the development, including environmental compliance, design, right-of-way acquisition, and con...
	(b) Reporting.  The Borrower shall furnish to the TIFIA Lender the documentation described below.
	(i) Monthly Construction Progress Report.  On or before the last Business Day of any calendar month during the Construction Period, a report executed by a Borrower’s Authorized Representative that:
	(A) includes a copy of the monthly report that VDOT provides to the Borrower pursuant to each Principal Project Contract;
	(B) specifies the amount of Total Project Costs expended since the Effective Date as well as during the preceding calendar month and the amount of Total Project Costs estimated to be required to complete the Project;
	(C) provides a demonstration that the Borrower has sufficient funds (including funds on hand and funds obtainable without undue delay or conditions that cannot reasonably be satisfied by the Borrower as and when such funds are needed) to complete the ...
	(D) provides an assessment of the overall construction progress of the Project since the date of the last report and since the Effective Date, together with an assessment of how such progress compares to the Construction Schedule;
	(E) specifies the most recent projections for the Substantial Completion Date as compared to the Projected Substantial Completion Date specified in the Financial Plan most recently submitted to the TIFIA Lender;
	(F) provides a detailed description of all material problems (including actual and anticipated cost and/or schedule overruns, if any) encountered or anticipated in connection with the construction of the Project since the date of the last report, toge...
	(G) specifies the delivery status of major equipment and the effect, if any, that the anticipated delivery dates of such equipment has on the overall Construction Schedule;
	(H) specifies any proposed or pending change orders;
	(I) specifies any material changes or deviations from the Borrower’s land procurement plans or schedule;
	(J) to the extent received by the Borrower from VDOT, a copy of each report delivered by a Construction Contractor to VDOT that has not previously been delivered to the TIFIA Lender in a prior report delivered pursuant to this Section 22(b)(i); and
	(K) provides a discussion or analysis of such other matters related to the Project as the TIFIA Lender may reasonably request.  The Borrower shall respond, and use commercially reasonable efforts to cause VDOT to assist with causing the applicable Con...

	(ii) Requested Information.  The Borrower shall, at any time while the TIFIA Loan remains outstanding, promptly deliver, and shall use commercially reasonable efforts to cause VDOT to promptly deliver, to the TIFIA Lender such additional information r...

	(c) Project Operations.  For the period following the Substantial Completion Date, the TIFIA Lender shall have the right, in its sole discretion, to monitor (or direct its agents to monitor) the Project and, as the TIFIA Lender may request from time t...
	(d) Consulting Engineer.  The Borrower shall retain a Consulting Engineer throughout the term of this Agreement.  The Consulting Engineer shall advise the TIFIA Lender (with a duty of care to the TIFIA Lender) with regard to all technical matters rela...

	Section 23. No Personal Recourse
	Section 24. No Third Party Rights
	Section 25. Borrower’s Authorized Representative
	Section 26. TIFIA Lender’s Authorized Representative
	(a) The TIFIA Lender shall at all times have appointed the TIFIA Lender’s Authorized Representative by designating such Person or Persons from time to time to act on the TIFIA Lender’s behalf pursuant to a written certificate furnished to the Borrower...
	(b) Pursuant to the delegation of authority, dated July 20, 2016, from the Secretary to the Under Secretary of Transportation for Policy, the further delegation of authority, dated July 20, 2016, from the Under Secretary of Transportation for Policy t...

	Section 27. Servicer
	Section 28. Fees and Expenses
	(a) Commencing in Federal Fiscal Year (“FFY”) 2022 and continuing thereafter each year throughout the term of this Agreement, the Borrower shall pay to the TIFIA Lender a loan servicing fee for each Tranche on or before the fifteenth (15th) of Novembe...
	(b) In establishing the amount of the per-Tranche fee, the TIFIA Lender will adjust the previous year’s base amount in proportion to the percentage change in CPI.  For the FFY 2022 calculation, the TIFIA Lender will use the FFY 2021 base amount of $13...
	(c) The Borrower agrees, whether or not the transactions hereby contemplated shall be consummated, to reimburse the TIFIA Lender on demand from time to time, within thirty (30) days after receipt of any invoice from the TIFIA Lender, for any and all f...
	(i) the enforcement of or attempt to enforce any provision of this Agreement or any of the other TIFIA Loan Documents;
	(ii) any amendment, modification, or requested amendment or modification of, waiver, consent, or requested waiver or consent under or with respect to, or the protection or preservation of any right or claim under or with respect to, this Agreement, an...
	(iii) any ongoing oversight and monitoring of the TIFIA Loan, the Borrower or the Project by the TIFIA Lender as provided for herein; and
	(iv) any work-out, restructuring, or similar arrangement of the obligations of the Borrower under this Agreement, the other TIFIA Loan Documents, or the Indenture Documents, including during the pendency of one or more Events of Default.


	Section 29. Amendments and Waivers
	Section 30. Governing Law
	Section 31. Severability and Conflicts
	Section 32. Successors and Assigns
	Section 33. Remedies Not Exclusive
	Section 34. Delay or Omission Not Waiver
	Section 35. Counterparts; Electronic Signatures
	Section 36. Notices; Payment Instructions
	Section 37. Effectiveness
	Section 38. Termination
	Section 39. Integration
	(a) Tranche A:  $[_____]
	(b) Tranche B:  $[_____]
	(c) Tranche C:  $[_____]
	(d) Tranche D:  $[_____]
	(e) Tranche E:  $[_____]

	I. Reporting Subawards and Executive Compensation

	20 6D HRTAC - 2021 HRTF BANs -- Sixth Supplemental Indenture (HRTF BANs) (for Finance Committee)
	SIXTH SUPPLEMENTAL SERIES INDENTURE OF TRUST
	between
	HAMPTON ROADS TRANSPORTATION ACCOUNTABILITY COMMISSION
	and
	WILMINGTON TRUST, NATIONAL ASSOCIATION,
	as Trustee
	Dated as of [______], 2021
	relating to
	$__________
	Hampton Roads Transportation Accountability Commission Hampton Roads Transportation Fund
	Senior Lien Bond Anticipation Notes
	Series 2021A
	SIXTH SUPPLEMENTAL SERIES INDENTURE OF TRUST
	RECITALS
	ARTICLE I  SERIES SUPPLEMENT
	Section 1.1 Series Supplement
	Section 1.2 Definitions
	Section 1.3 Representations of HRTAC

	ARTICLE II  AUTHORIZATION AND DETAILS OF 2021A NOTES
	Section 2.1 Authorization of 2021A Notes
	(b) The proceeds of the 2021A Notes shall be used for the purposes set forth in the recitals.
	(c) The 2021A Notes are being issued to pay the costs of 2021A Notes Projects and in anticipation of the proceeds to be received by HRTAC from disbursements requested by HRTAC under and in accordance with the terms of the TIFIA Loan Agreement (which d...
	(d) The 2021A Notes are secured as provided in Article VI of this Sixth Series Supplement.
	(e) Interest on the 2021A Notes through July 1, ____ shall be payable from amounts on deposit in the 2021A Capitalized Interest Subaccount (established in Article IV hereof) for so long as there are sufficient amounts therein or otherwise and thereaft...

	Section 2.2 Details of 2021A Notes
	(b) Each 2021A Note shall bear interest (i) from the Dated Date, if such 2021A Note is authenticated before January 1, 2022, or (ii) otherwise from the Interest Payment Date that is, or immediately precedes, the date on which such 2021A Note is authen...
	(c) Interest on the 2021A Notes shall be payable by checks or drafts mailed to the Owners thereof at their addresses as they appear on the fifteenth day of the month preceding the Interest Payment Date on the registration books kept by the Trustee.  N...
	(d) Notwithstanding the foregoing, for so long as Cede & Co. or other nominee of DTC is Owner of all of the 2021A Notes, principal of and premium, if any, and interest on the 2021A Notes shall be payable as provided in the Letter of Representations.
	(e) The principal of and premium, if any, and interest on the 2021A Notes shall be payable in lawful money of the United States of America.
	(f) If the principal of any 2021A Note is not paid when due (whether at maturity or otherwise), then the overdue principal shall continue to bear interest until paid at the rate set forth in such 2021A Note.

	Section 2.3 Book Entry Provisions for the 2021A Notes
	(b) Replacement Notes (the “Replacement Notes”) will be registered in the name of and be issued directly to beneficial owners of the 2021A Notes rather than to DTC, or its nominee, but only if:
	(1) DTC determines not to continue to act as securities depository for the 2021A Notes; or
	(2) The Trustee or HRTAC has advised DTC of HRTAC’s determination that DTC is incapable of discharging its duties or that it is otherwise in the best interests of the beneficial owners of the 2021A Notes to discontinue the book-entry system of transfer.

	(c) Upon the occurrence of an event described in subsection (b)(1) or (2) above (but the Trustee and HRTAC have no duty or undertake no obligation to make any investigation regarding the matters described in subsection (b)(2) above), HRTAC may attempt...

	Section 2.4 Form of 2021A Notes
	Section 2.5 Authentication of 2021A Notes
	i. The various documents, certificates and opinions required under Section 5.3 of the Master Indenture; and
	ii. An Officer’s Certificate showing compliance with the provisions of Section 8.4 of the Second Series Supplement and Section 17(a) of the TIFIA Loan Agreement, with respect to the issuance of the 2021A Notes as Senior Lien Obligations, and delivery ...


	ARTICLE III  [RESERVED]
	ARTICLE IV  ESTABLISHMENT OF FUNDS AND ACCOUNTS; APPLICATION OF PROCEEDS
	Section 4.1 Establishment of Funds and Accounts for the 2021A Notes
	(b) All of the Funds and Accounts established pursuant to this Section shall be held by the Trustee.
	(c) As provided in Section 7.1(b) of the Master Indenture, HRTAC has determined not to establish a debt service reserve fund securing the 2021A Notes, and the Owners of the Series 2021A Notes are not entitled to the benefits of any debt service reserv...

	Section 4.2 Application of Sale Proceeds of the 2021A Notes
	(1) $____________ shall be delivered to the Trustee to be deposited in the 2021A Cost of Issuance Fund;
	(2) $____________ shall be delivered to the Trustee to be deposited in the 2021A Project Fund; and
	(3) $____________ shall be delivered to the Trustee to be deposited in the 2021A Capitalized Interest Subaccount.


	ARTICLE V  APPLICATION OF CERTAIN FUNDS
	Section 5.1 Cost of Issuance Fund
	(b) Any amount deposited in the 2021A Cost of Issuance Fund as described in Section 4.2(a)(1) that is not applied in accordance with Section 9.1 of the Master Indenture to pay the costs of issuance of the 2021A Notes shall be transferred to the 2021A ...

	Section 5.2 Project Fund
	(b) If the Trustee receives an Officer’s Certificate stating that certain amounts in the 2021A Project Fund will not be necessary to pay the costs of the 2021A Notes Projects, the Trustee shall then apply any remaining balance at the direction of an H...

	Section 5.3 Note Debt Service Fund
	Section 5.4 Rebate Fund
	(1) .  The Trustee shall invest and apply amounts on deposit in the 2021A Rebate Fund as directed by Officer’s Certificates provided pursuant to and in accordance with the Master Indenture.


	ARTICLE VI  SPECIAL COVENANTS
	Section 6.1 Security for the 2021A Notes
	(a) The 2021A Notes shall be issued pursuant to the Master Indenture and this Sixth Series Supplement as Senior Lien Obligations and shall be (a) equally and ratably secured with respect to the HRTAC Revenues and certain Funds, Accounts and Subaccount...
	(b) HRTAC has designated the principal amount of the Series 2021A Notes as an “Excluded Principal Payment” under the Master Indenture due to the use of anticipated draws under the TIFIA Loan Agreement for payment of the principal amount of the Series ...

	Section 6.2 Covenant to Requisition Under TIFIA Loan Agreement and to Take Further Actions in the Event Such Moneys are Insufficient.
	Section 6.3 Tax Regulatory Agreement
	(b) Without limiting the generality of the foregoing, HRTAC agrees that (i) it will not directly or indirectly use or permit the use of the proceeds of the 2021A Notes except in accordance with the 2021A Tax Regulatory Agreement and (ii) insofar as th...
	(c) The Trustee agrees to comply with all written instructions of an HRTAC Representative given in accordance with the 2021A Tax Regulatory Agreement, but the Trustee shall not be required to ascertain whether the instructions comply with the 2021A Ta...
	(1) Notwithstanding any provisions of this Section, if HRTAC shall provide to the Trustee an opinion of nationally-recognized bond counsel addressed and acceptable to HRTAC and the Trustee to the effect that any action required under this Section by i...



	ARTICLE VII  MISCELLANEOUS
	Section 7.1 Successors and Assigns
	Section 7.2 Severability
	Section 7.3 Governing Law
	Section 7.4 Counterparts
	Section 7.5 Parties Interested

	[Signature Page Follows]
	[Signature Page of Sixth Series Supplement]
	EXHIBIT A
	DESCRIPTION OF 2021A Notes Projects
	All or a portion of the following projects:
	1.   Hampton Roads Bridge Tunnel Expansion Project
	[2.  Hampton Roads Express Lanes, Segment 3]
	EXHIBIT B
	FORM OF 2021A Note
	UNITED STATES OF AMERICA COMMONWEALTH OF VIRGINIA
	HAMPTON ROADS TRANSPORTATION ACCOUNTABILITY COMMISSION HAMPTON ROADS TRANSPORTATION FUND
	Senior Lien BOND ANTICIPATION NOTE SERIES 2021A
	REGISTERED OWNER:  PRINCIPAL AMOUNT:
	* * * * *
	CERTIFICATE OF AUTHENTICATION
	This Note is one of the Notes described in the above-mentioned Indenture.
	ASSIGNMENT
	EXHIBIT C-1
	FORM OF
	2021A COST OF ISSUANCE FUND REQUISITION
	[Use an additional page if necessary.]
	EXHIBIT C-2
	FORM OF
	2021A Project FUND REQUISITION
	[Use an additional page if necessary.]
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	(a) Any Bond canceled or required to be canceled by the Trustee at or before such date;
	(b) Any Bond in lieu of or in substitution for which another Bond shall have been issued, authenticated and delivered under the Master Indenture;
	(c) Any Bond deemed paid under Article XII of the Master Indenture except that any such Bond shall be considered Outstanding until its maturity or redemption date only for the purpose of actually being paid and for purposes of Articles III and IV and ...
	(d) Any Bond not deemed Outstanding under, but only to the extent provided for in, Section 15.2 of the Master Indenture.
	Establishment of Trust
	In order to provide for the payment of the principal of and the premium, if any, and interest on each Series of Bonds issued hereunder, and to secure the performance of all of the obligations of HRTAC with respect to such Series, the Master Indenture,...

	Issuance of Bonds
	(1) An original executed counterpart of the Master Indenture;
	(2) A certified copy of the Initial Resolution, which authorized the execution and delivery of the Master Indenture; and
	(3) An Opinion or Opinions of Counsel, subject to customary exceptions and qualifications, to the effect that the Master Indenture has been duly authorized, executed and delivered by HRTAC;
	(e) Except for the initial Series of Bonds to be issued under the Master Indenture and for any Series of Refunding Bonds, an Officer’s Certificate (subject to the requirements of Section 5.4 (Modification of Certain Definitions) of the Master Indentur...
	(f) If the Bonds of the Series then to be issued are to be issued to refund Bonds issued and outstanding under the Master Indenture (“Refunding Bonds”) evidence satisfactory to the Trustee that (i) the refunding produces present value debt service sav...
	(g) An Opinion of Bond Counsel to the effect that (i) the Bonds of the Series then to be issued have been duly authorized, (ii) all conditions precedent to the issuance of such Bonds have been fulfilled, (iii) the Related Series Supplement has been du...
	(h) An Officer’s Certificate, dated the date of delivery of the Bonds of the Series then to be issued, to the effect that to the best of the knowledge of the signatory, upon and immediately following such delivery, no Event of Default under the Master...
	(i) A written order and authorization to the Trustee on behalf of HRTAC, signed by an HRTAC Representative, to authenticate and deliver the Bonds of the Series then to be issued to or upon the order of the purchaser or purchasers therein identified up...
	(j) Any additional document or instrument specified in the Related Series Supplement.
	(a) In the case of the following described types of Bonds, the definition of the term “Principal and Interest Requirements” for the purposes of preparing and delivering the Officer’s Certificate regarding the coverage of HRTAC Revenues described above...
	(1) Optional Tender Bonds.  (i) If any of the Outstanding Bonds or additional Bonds of the Series then to be issued constitute Optional Tender Bonds, then the options of the Owners of such Bonds to tender the same for payment prior to their stated mat...
	(2) Variable Rate Bonds.
	(i) Tax-Exempt.  If any of the Outstanding Bonds or Bonds of the Series then to be issued constitute Variable Rate Bonds the interest on which is or will be excluded from gross income for federal income tax purposes, then the interest rate used in the...
	(ii) Taxable.  If any of the Outstanding Bonds or Bonds of the Series then to be issued constitute Variable Rate Bonds the interest on which is or will be included in gross income for federal income tax purposes, then the interest rate used in the abo...
	(3) Swap Related Bonds.  If any of the Outstanding Bonds or Bonds of the Series then to be issued constitute Swap Related Bonds, then the Interest Requirements on such Swap Related Bonds during any Hedge Period and, for so long as the Swap Provider ha...

	(b) The conversion of Bonds constituting Variable Rate Bonds to bear interest at fixed rate or rates or vice-versa, in accordance with their terms, shall not constitute a new issuance of Bonds under the Master Indenture.
	(c) With respect to any Bonds bearing interest that is subject to a federal interest subsidy the proceeds of which are not otherwise designated as HRTAC Revenues, the interest rate on such Bonds shall be assumed to be the rate net of such interest sub...
	Intermediate Lien Obligations.  Nothing in the Master Indenture shall prohibit or prevent HRTAC from authorizing and issuing Intermediate Lien Obligations for any lawful purpose payable from HRTAC Revenues subject and subordinate to the payment of any...
	Subordinate Obligations.  Nothing in the Master Indenture shall prohibit or prevent HRTAC from authorizing and issuing Subordinate Obligations for any lawful purpose payable from HRTAC Revenues subject and subordinate to the payment of any Senior Bond...

	Establishment of Funds and Accounts
	(a) Revenue Fund;
	(b) Operating Fund, in which there is established an Operating Account and an Operating Reserve Account; and
	(c) General Fund.
	(a) Cost of Issuance Fund;
	(b) Project Fund and/or Escrow Fund, as appropriate;
	(c) Debt Service Fund;
	(d) Debt Service Reserve Fund; and
	(e) Rebate Fund.
	(a) HRTAC may establish with the Trustee or an escrow agent satisfactory to the Trustee in connection with the issuance of any Series of Refunding Bonds, an Escrow Fund to provide for the application and investment of the portion of the proceeds of su...
	(b) HRTAC may establish with the Trustee in connection with the incurrence of any Reimbursement Obligation, a Reimbursement Account in any Related Debt Service Fund.  Amounts held for the credit of any such Reimbursement Account shall be paid out by t...

	Revenue Fund and Flow of Funds
	(a) The amount, if any, of the proceeds of the Related Series of Bonds required by the Related Series Supplement to be deposited in the Debt Service Fund with respect to accrued and/or capitalized interest;
	(b) All amounts received from the Revenue Fund as described above;
	(c) Any amounts required to be transferred to the Debt Service Fund from a Debt Service Reserve Fund as provided under the Master Indenture; and
	(d) Any other amounts required to be paid to the Debt Service Fund or otherwise made available for deposit therein by HRTAC, including amounts made available pursuant to the Related Series Supplement.

	Operation of Certain Series-Specific Funds
	Permitted Investments and Valuation of Funds
	Discharge and Defeasance
	(a) The principal of any and all of the Series of Bonds and the interest due or to become due thereon together with any redemption premium required by redemption of any of the Bonds prior to maturity shall be paid, or is caused to be paid, or is provi...
	(b) All of the covenants, agreements, obligations, terms and conditions of HRTAC under the Master Indenture shall have been kept, performed and observed and there shall have been paid to the Trustee, the Bond Registrar and the Paying Agents all sums o...
	(a) by paying or causing to be paid the principal of and premium, if any, and interest on such Bonds, as and when the same shall become due and payable;
	(b) by delivering such Bonds to the Trustee for cancellation; or
	(c) by depositing with the Trustee (or an escrow agent acceptable to the Trustee), in trust, cash and/or Defeasance Obligations in such amount as will, together with the income or increment to accrue on such Defeasance Obligations (the “Defeasance Amo...

	Events of Default and Remedies Upon Default
	(a) default in the payment of any installment of interest in respect of the any Series of Bonds as the same shall become due and payable; or
	(b) default in the payment of the principal of or premium, if any, in respect of any Series of Bonds as the same shall become due and payable either at maturity, upon redemption, or otherwise; or
	(c) default in the payment of any Amortization Requirement in respect of any Bond that is a Term Bond as the same shall become due and payable; or
	(d) failure on the part of HRTAC duly to observe or perform any other of the covenants or agreements on the part of HRTAC contained in the Master Indenture, a Series Supplement, a Tax Regulatory Agreement or any Bond (a “Covenant Event of Default”), s...
	(e) appointment by a court of competent jurisdiction of a receiver for all or any substantial part of the HRTAC Revenues  and the other Funds and Accounts pledged pursuant to the Master Indenture, or the filing by HRTAC of any petition for reorganizat...

	Amendments and Supplemental Indentures
	(a) To cure or correct any ambiguity, formal defect, omission or inconsistent provision in the Master Indenture or in a Supplemental Indenture;
	(b) To grant to or confer on the Trustee for the benefit of the Owners any additional rights, remedies, powers or authority that may lawfully be granted to or conferred on the Owners or the Trustee;
	(c) To permit the appointment of a co-Trustee or additional Paying Agents under the Master Indenture;
	(d) To subject to the lien and pledge of the Master Indenture additional revenues, properties or collateral;
	(e) To provide for the issuance of coupon Bonds if authorized under the Related Supplemental Indenture;
	(f) To amend certain provisions of the Master Indenture or any Supplemental Indenture in any manner consistent with Sections 103 and 141 through 150 of the Tax Code (or such other sections of the Tax Code as may be applicable to the Bonds) as in effec...
	(g) To confirm, as further assurance, any pledge under, and the subjection to any lien or pledge created or to be created by the Master Indenture or any Supplemental Indenture, of the HRTAC Revenues  or any other moneys, property or Funds or Accounts;
	(h) To modify, amend or supplement the Master Indenture or any Supplemental Indenture as required to permit its qualification under the Trust Indenture Act of 1939, as amended, or any similar federal statute hereafter in effect, or to permit the quali...
	(i) To add to the covenants and agreements of HRTAC contained in the Master Indenture or any Supplemental Indenture other covenants and agreements thereafter to be observed for the Owners’ protection, including, but not limited to, additional requirem...
	(j) To amend, modify or change the terms of any agreements governing any book-entry-only system for any of the Bonds;
	(k) In the case of Series Supplements, to provide for the issuance of additional Series of Bonds (including Refunding Bonds) and to provide for such other related matters as may be required or contemplated by or appropriate under the Master Indenture;
	(l) To make any changes necessary to comply with the requirements of a Rating Agency, a Bond Credit Provider, or an DSRF Credit Provider that, as expressed in a written finding or determination by HRTAC (which shall be stated in the Related Supplement...
	(m) To make any other changes that (i) will have no adverse effect upon the ratings currently assigned to the Bonds by any Rating Agency, as expressed in a Rating Confirmation or (ii) shall not prejudice in any material respect the rights of the Owner...
	(n) To restate in one document the Master Indenture and all Supplemental Indentures, which restatement shall then become the Master Indenture for all purposes, effective as of the date of the Master Indenture with respect to matters set forth therein ...



	22 6D Bond Purchase Agreement - HRTAC 2021 BANs
	1. Purchase and Sale of Series 2021A Notes.  Upon the terms and conditions and in reliance on the representations, warranties, and covenants contained in this Agreement, the Underwriters hereby agree to purchase from the Commission, and the Commission...
	2. No Advisory or Fiduciary Role.  The Commission acknowledges and agrees that each of the Underwriters is acting as a principal and not as agent, municipal advisor or fiduciary, and each Underwriter’s engagement under the terms set forth herein is as...
	3. Good Faith Deposit.  The Representative has delivered to the Commission, and the Commission acknowledges receipt of, a wire transfer in the aggregate amount of $_________.__, representing the good faith deposit of the Underwriters.  At the Closing ...
	4. Background.  The Series 2021A Notes are authorized to be issued pursuant to the provisions of Chapter 26 of Title 33.2 of the Code of Virginia of 1950, as amended (the “HRTAC Act”), a resolution adopted by the Commission on June 17, 2021 (the “Bond...
	5. Delivery of Official Statement and Other Documents.
	(a) The Commission has previously delivered to the Representative a Preliminary Official Statement dated ____________, 2021, with respect to the Series 2021A Notes (the “Preliminary Official Statement”), in electronic form, and represents that the Pre...
	(b) Within seven (7) business days from the date hereof and, in any event, unless otherwise agreed to by the parties hereto, at least three (3) business days prior to Closing (as hereinafter defined), the Commission will deliver to the Underwriters co...
	(c) The Representative shall submit a copy of the Official Statement to the MSRB’s Electronic Municipal Market Access System for municipal securities disclosures.
	(d) The Commission agrees that it will cooperate with the Representative in the qualification of the Series 2021A Notes for offering and sale and the determination of their eligibility for investment under the securities or “blue sky” laws of such jur...
	(e) To assist the Underwriters in complying with the Rule, the Commission (i) has executed and delivered a Rule 15c2-12 Compliance Certificate dated ____________, 2021 (the “Rule 15c2-12 Compliance Certificate”); and (ii) will execute and deliver a Co...
	(f) The Commission covenants and agrees to promptly notify the Representative if, during the period commencing on the date hereof through the date twenty-five (25) days after the “end of the underwriting period,” as hereinafter defined, any event shal...

	6. Establishment of Issue Price.
	(a) The Representative, on behalf of the Underwriters, agrees to assist the Commission in establishing the issue price of the Series 2021A Notes, and shall execute and deliver to the Commission and Kaufman & Canoles, a Professional Corporation (“Bond ...
	(b) Except as otherwise set forth in Exhibit D attached hereto, the Commission will treat the first price at which 10% of each maturity of the Series 2021A Notes (the “10% test”) is sold to the public as the issue price of that maturity.  At or prompt...
	(c) The Representative confirms that the Underwriters have offered the Series 2021A Notes to the public on or before the date of this Agreement at the offering price or prices (the “initial offering price”), or at the corresponding yield or yields, se...
	(d) The Representative confirms that:
	(e) The Commission acknowledges that, in making the representations set forth in this section, the Representative will rely on (i) the agreement of each Underwriter to comply with the requirements for establishing issue price of the Series 2021A Notes...
	(f) The Underwriters acknowledge that sales of any Series 2021A Notes to any person that is a related party to an underwriter participating in the initial sale of the Series 2021A Notes to the public (each such term being used as defined below) shall ...

	7. Representations, Warranties and Covenants of the Commission.  By the Commission’s acceptance hereof, it hereby represents, warrants and covenants to the Underwriters, as of the date of this Agreement (and it shall be a condition of the obligation o...
	(a) The Commission is a political subdivision of the Commonwealth of Virginia (the “Commonwealth”) duly created and validly existing under the laws of the Commonwealth;
	(b) The Commission has complied with all applicable provisions of the Constitution and laws of the Commonwealth, including the HRTAC Act, with respect to the consummation of, and has full power and authority to consummate, all transactions contemplate...
	(c) The Commission is authorized under the provisions of the HRTAC Act to issue the Series 2021A Notes for the purposes described in the Indenture and the Official Statement;
	(d) The Bond Resolution has duly and validly authorized all necessary action to be taken by the Commission for (i) the issuance, sale, and delivery of the Series 2021A Notes upon the terms set forth herein, (ii) the execution, delivery, and performanc...
	(e) All conditions precedent set forth in the Bond Resolution for the issuance of the Series 2021A Notes have been satisfied;
	(f) The Commission Documents, when executed by the other parties thereto, if any, will have been duly and validly executed and delivered by the Commission and will be in full force and effect as to the Commission, and such Commission Documents constit...
	(g) Except as described in the Official Statement, there is no action, suit, proceeding, inquiry or investigation, at law or in equity, before or by any court, governmental agency or public board or body, pending or, to the best knowledge of the Commi...
	(h) The Commission is not in breach of or default under any constitutional provision, law or administrative regulation of the Commonwealth of Virginia or the United States of America or any applicable judgment or decree or any loan agreement, indentur...
	(i) All consents, approvals, authorizations and orders of governmental or regulatory authorities that are required to be obtained by the Commission in connection with the execution and delivery of this Agreement and the other Commission Documents and ...
	(j) The Series 2021A Notes conform to the descriptions thereof contained in the Official Statement under the captions “INTRODUCTION,” “DESCRIPTION OF THE SERIES 2021A NOTES,” and “SECURITY FOR AND SOURCES OF PAYMENT OF THE SERIES 2021A NOTES”; the Con...
	(k) Except for information which is permitted to be omitted pursuant to the Rule, the Preliminary Official Statement, as of its date and as of the date hereof, was and is true and correct in all material respects and did not and does not contain any u...
	(l) The Official Statement is, as of its date, and at all times after the date of the Official Statement up to and including the Closing Date will be, true and correct in all material respects and does not and will not contain any untrue or misleading...
	(m) The Commission certifies that it has either received the consent of the Commission’s independent auditor, PBMares, LLP, to the inclusion of the financial statements set forth in APPENDIX B to the Preliminary Official Statement and the Official Sta...
	(n) At the time of the Commission’s acceptance hereof and (unless an event occurs of the nature described in Section 5(f)) at all times subsequent hereto during the period up to and including twenty-five (25) days subsequent to the end of the underwri...
	(o) If the Official Statement is supplemented or amended pursuant to Section 5(f), at the time of each supplement or amendment thereto and (unless subsequently again supplemented or amended pursuant to Section 5(f)) at all times subsequent thereto dur...
	(p) The Financial Statements and other financial information regarding the Commission contained in the Preliminary Official Statement and the Official Statement have been prepared in all material respects on a consistent basis (except as described in ...
	(q) The Commission has the legal authority to apply and will apply, or cause to be applied, the proceeds from the sale of the Series 2021A Notes as provided in, and subject to all of the terms and provisions of the Indenture, and will not take or omit...
	(r) Prior to the Closing, the Commission will not take any action within or under its control that would cause any adverse change of a material nature in such financial position, results of operations or condition of the Commission;
	(s) Neither the SEC nor any state securities commission has issued or threatened to issue any order preventing or suspending the use of the Preliminary Official Statement, which has been “deemed final” by the Commission under the Rule, or the Official...
	(t) Except as set forth in the Preliminary Official Statement and the Official Statement, the Commission has not failed during the previous five (5) years to comply in all material respects with any previous undertakings in a written continuing disclo...
	(u) No person, whether generally or through an enterprise, fund, or account of such person, other than the Commission, is committed by contract or other arrangement structured to support payment of all, or part, of the obligations on the Series 2021A ...
	(v) Any certificate signed by any of the Commission’s authorized officers and delivered to the Representative shall be deemed a representation and warranty by it to the Underwriters as to the statements made therein; and
	(w) Between the date hereof and the time of the Closing, except pursuant to the Fifth Supplemental Indenture and the TIFIA Loan Agreement, the Commission shall not, without the prior written consent of the Representative, offer or issue in any materia...

	8. Closing.  At or before 2:00 p.m., Eastern Time, on ____________, 2021, or at such other time or at such other date as shall have been mutually agreed upon by the Commission and the Representative (the “Closing Date” or the “Closing”), (a) the Commi...
	9. Conditions Precedent to the Underwriters’ Obligations.  The Underwriters have entered into this Agreement in reliance upon the Commission’s representations and warranties and subject to the Commission’s performance of its obligations hereunder, bot...
	(a) The TIFIA Loan Agreement shall have been executed and delivered, the conditions precedent to its effectiveness set forth therein shall have been met so that the interest rate on the TIFIA Loan Agreement may be established, and the Commission shall...
	(b) At the time of the Closing, the Bond Resolution and the Commission Documents shall be in full force and effect and shall not have been repealed, amended, modified or supplemented in any material respect since the date of this Agreement unless agre...
	(c) There shall not have occurred any material change, or any development involving a material change, in or affecting the activities, properties, revenues or financial condition of the Commission from that described in the Preliminary Official Statem...
	(d) At or prior to the Closing, the Representative shall have received each of the following documents (in each case with only such changes as the Representative shall approve):
	(1) The final approving opinion of Bond Counsel in substantially the form attached as APPENDIX F to the Official Statement;
	(2) The supplemental opinion of Bond Counsel in substantially the form attached hereto as Exhibit A;
	(3) The opinion of Willcox & Savage, P.C., counsel to the Commission (“Commission’s Counsel”), in substantially the form attached hereto as Exhibit B;
	(4) The opinion of Butler Snow LLP, counsel to the Underwriters (“Underwriters’ Counsel”), in substantially the form attached hereto as Exhibit C;
	(5) A certificate of the Commission dated the Closing Date signed by its Executive Director and by the Chair of the Commission (and/or other such proper officer of the Commission) to the effect that: (A) the representations and warranties of the Commi...
	(6) A certified copy of the Bond Resolution, a fully-executed copy of the TIFIA Loan Agreement, and a fully-executed original of each of the Commission Documents;
	(7) A request and authorization of the Commission signed by its Chair (or such other proper officer of the Commission) to the Trustee to authenticate and deliver the Series 2021A Notes to or at the direction of the Underwriters for the account of the ...
	(8) Evidence that the Commission shall have received long-term rating for the Series 2021A Notes of not less than Aa2 by Moody’s Investor Service (or any successor thereto, “Moody’s”), and not less than “AA” by S&P Global Ratings, a Standard & Poor’s ...
	(9) A certificate signed by the Commission’s Executive Director setting forth facts, estimates and circumstances (including covenants of the Commission) in existence on the Closing Date sufficient to support the conclusion that it is not expected that...
	(10) A copy of the Internal Revenue Service Form 8038-G relating to the Series 2021A Notes and duly signed by an authorized officer of the Commission and evidence that such form will be filed with the Internal Revenue Service within the applicable tim...
	(11) Evidence that the Commission has satisfied the conditions set forth in the Indenture with respect to the issuance of the Series 2021A Notes; and
	(12) Such additional legal opinions, certificates, proceedings, instruments and other documents as the Representative may reasonably require to evidence the truth and accuracy, as of the date hereof and as of the Closing Date, of the representations a...


	10. Events Permitting the Underwriters to Terminate.  The Representative shall have the right to cancel the Underwriters’ obligation to purchase and accept delivery of the Series 2021A Notes hereunder and to terminate this Agreement by written notific...
	(a) an event shall occur that makes untrue or incorrect in any material respect, as of the time of such event, any statement or information contained in the Preliminary Official Statement or the Official Statement or results in an omission to state a ...
	(b) an amendment to the Constitution of the United States or the Commonwealth of Virginia shall have been passed or legislation shall have been enacted by the Congress of the United States, or legislation shall be reported out of committee, or recomme...
	(c) a stop order, ruling, regulation, proposed regulation or statement by or on behalf of the Securities and Exchange Commission or any other governmental agency having jurisdiction of the subject matter shall be issued or made to the effect of which ...
	(d) an order, decree or injunction of any court of competent jurisdiction, issued or made to the effect that the issuance, offering or sale of obligations of the general character of the Series 2021A Notes, or the issuance, offering or sale of the Ser...
	(e) any litigation shall be instituted or be pending at the time of the Closing to restrain or enjoin the issuance, sale or delivery of the Series 2021A Notes, or in any way contesting or affecting any authority for or the validity of the proceedings ...
	(f) legislation introduced in or enacted (or resolution passed) by the Congress or recommended for passage (whether or not then introduced) by the President of the United States, or an order, decree or injunction issued by any court established under ...
	(g) there shall have occurred (i) any outbreak or escalation of hostilities, declaration by the United States of a national or international emergency or war; or (ii) any other calamity or crisis in the financial markets of the United States or elsewh...
	(h) there shall have occurred a general suspension of trading, minimum or maximum prices for trading shall have been fixed and be in force or maximum ranges or prices for securities shall have been required on the New York Stock Exchange or other nati...
	(i) a general banking moratorium shall have been declared by federal or New York or Virginia state authorities, or a major financial crisis or a material disruption in commercial banking or securities settlement or clearing services, or a material dis...
	(j) any legislation, ordinance, rule or regulation shall be introduced in, or be enacted by, any governmental body, department or agency in the Commonwealth of Virginia, or a decision by any court of competent jurisdiction within the Commonwealth of V...
	(k) the marketability of the Series 2021A Notes or the market price thereof, in the opinion of the Representative, has been materially and adversely affected by disruptive events, occurrences, or conditions in the securities or debt markets; or
	(l) there shall have occurred or any notice shall have been given of any intended downgrading, suspension, withdrawal or negative change in credit watch status by any national rating service to any of the Commission’s obligations, including, without l...

	11. Expenses.
	12. Successors and Assigns.  This Agreement shall inure to the benefit of and be binding upon the Commission and the Underwriters and their respective successors and assigns.  Nothing in this Agreement is intended or shall be construed to give any per...
	13. Notices.  All notices, demands and formal actions shall be in writing and mailed, faxed, sent by electronic communication (provided that electronic communications must be confirmed by the sender), or hand delivered to: (a) the Commission, at 723 W...
	14. Survival of Representations and Obligations.  All representations, warranties, covenants and agreements by the Commission in this Agreement shall remain operative and in full force and effect regardless of: (i) any investigation made by or on beha...
	15. Miscellaneous.  This Agreement contains the entire agreement between the parties relating to the subject matter hereof and supersedes all oral statements, prior writings and representations with respect thereto. This Agreement may not be amended w...
	16. Governing Law.  The validity, interpretation and performance of this Agreement shall be governed by the laws of the Commonwealth, without regard to conflict of law principles.
	17. Severability.  In case any one or more of the provisions of this Agreement shall, for any reason, be held illegal or invalid, such illegality or invalidity shall not affect any other provisions of this Agreement, and this Agreement shall be constr...
	18. Counterparts.  This Agreement may be executed in several counterparts, each of which shall be an original and all of which shall constitute one and the same instrument, and any of the parties hereto may execute this Agreement by signing any such c...
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	HRTAC RESOLUTION 2021 – 06
	1. The Commission reaffirms its findings, determinations, authorizations and pledge of revenues set forth in the Initial Bond Authorizing Resolution, hereby approves this Resolution in order to supplement the Initial Bond Authorizing Resolution to app...
	2. The Commission is authorized to enter into the TIFIA Toll Loan Agreement to obtain a secured loan from the TIFIA Lender in the initial principal amount of up to $345,000,000, which amount may be increased from time to time, to the extent permitted ...
	3. The Commission authorizes and directs the Executive Director and the Chair of the Commission, either of whom may act, to develop, negotiate and finalize, with the advice of the Financial Advisor, Bond Counsel and the Commission’s general counsel, t...
	(i) the TIFIA Series 2021 Toll Revenue Bond shall be issued in accordance with the form and requirements of the Master Toll Indenture and the First Series Supplement (as finalized in accordance with the terms of this Resolution);
	(iv) the TIFIA Series 2021 Toll Revenue Bond shall have a final maturity date not later than 40 years from its dated date; and
	(v) the amount of funds to transfer from the “General Fund” established under the Commission’s existing Master Indenture with respect to the Hampton Roads Transportation Fund to the Revenue Stabilization Fund, the Debt Service Reserve Fund and the Maj...
	12. This Resolution shall take effect immediately.

	25 6E HRTAC - Master Toll Revenue Indenture (for Finance Committee)
	Article I  DEFINITIONS
	Section 1.01 Definitions

	Article II  THE OBLIGATIONS
	Section 2.01 Authorization and Purposes
	Section 2.02 General Terms of Obligations
	Section 2.03 Execution
	Section 2.04 Certificate of Authentication
	Section 2.05 Forms of Obligations
	Section 2.06 Issuance, Sale and Delivery of Obligations; Application of Proceeds
	Section 2.07 Mutilated, Lost, Stolen or Destroyed Obligations
	Section 2.08 Exchangeability and Transfer of Obligations; Persons Treated as Holders
	Section 2.09 Cancellation
	Section 2.10 Senior Lien Obligations Ratably Secured
	Section 2.11 Second Lien Obligations Ratably Secured
	Section 2.12 Subordinate Obligations Ratably Secured
	Section 2.13 Book-Entry Only System

	Article III  ADDITIONAL OBLIGATIONS
	Section 3.01 Restrictions on Issuance of Senior Lien Obligations
	(a) Refundings.  Senior Lien Obligations may be issued for purposes of refunding Outstanding Senior Lien Obligations by providing funds for the payment of any or all of the following:
	(1) the Bond Obligation, redemption or purchase price (including premium, if any) of the Outstanding Senior Lien Obligations to be refunded;
	(2) all expenses incident to the calling, retiring or paying of such Outstanding Senior Lien Obligations, and the Costs of Issuance of such refunding Senior Lien Obligations;
	(3) interest on all Outstanding Senior Lien Obligations to be refunded to the date such Senior Lien Obligations will be called for redemption or paid at maturity;
	(4) interest on the refunding Senior Lien Obligations from the date thereof to the date of payment or redemption of the Senior Lien Obligations or to be refunded; and
	(5) amounts necessary to fund a Senior Lien Obligations Reserve Fund.

	(b) Additional Toll System Network Project.  Senior Lien Obligations may be issued to pay for any Toll System Network Project or improvements, extensions, betterments, enhancements or expansions to the Toll Roads System, provided that the Commission d...
	(1) a certified copy of a resolution of the HRTAC Board approving such additional Toll System Network Project as a part of the Toll Roads System, or any phase, portion, segment thereof;
	(2) a Certificate of the Commission supported by a report of the Traffic Consultant to the effect that, as of the date of issuance of the additional Senior Lien Obligations, (i) Net Revenue during the preceding Calculation Period ending not more than ...
	(3) written evidence from the applicable Rating Agency or Rating Agencies that such Senior Lien Obligations will be rated at an investment grade rating by such Rating Agency;
	(4) if the TIFIA Loan is outstanding, each of the requirements to the issuance of such Senior Lien Obligations set forth in paragraph (c) and in [the proviso of] the definition of Additional Obligations in the TIFIA Loan Agreement has been satisfied i...
	(5) an opinion of counsel (which opinion may be a reasoned opinion and subject to customary assumptions and exclusions), who may be counsel to the Commission or Bond Counsel, addressed to the Trustee and the Commission and to the effect that under the...

	(c) Completion Obligations.  Senior Lien Obligations constituting Completion Obligations may be issued; provided, however, that prior to the incurrence of such Completion Obligations, the Commission shall furnish to the Trustee:
	(1) a Certificate of the Commission, confirmed in writing by the Consulting Engineer, certifying the estimated costs of completing the facilities for which such Completion Obligations are to be incurred and confirming that such Completion Obligations ...
	(2) a Certificate of the Commission, confirmed in writing by the Consulting Engineer, certifying that the amount of such Completion Obligations to be incurred will be sufficient, together with other funds, if applicable, to complete the applicable Tol...
	(3) written evidence from the applicable credit rating agency or agencies that such Senior Lien Obligations will be rated at an investment grade rating by such credit rating agency, unless, while the Commission has outstanding Obligations in the form ...


	Section 3.02 Proceedings for and Conditions of Issuance of Additional Senior Lien Obligations
	(a) a Certificate of the Commission stating that no Event of Default specified in Section 7.01 has occurred and is then continuing and, if the TIFIA Loan is outstanding, that no Event of Default specified under the TIFIA Loan Agreement has occurred an...
	(b) a Certificate of the Commission stating that the applicable requirements of Section 3.01 and, if the TIFIA Loan is outstanding and unless waived by the TIFIA Lender, the TIFIA Loan Agreement have been satisfied;
	(c) if the TIFIA Loan is outstanding, each Reserve Fund established hereunder shall be fully funded as and to the extent required in any applicable Supplemental Indenture, and all Accounts or Funds with minimum required balances or target balances her...
	(d) if the TIFIA Loan is outstanding, the Commission shall provide written evidence from the applicable Rating Agency or Rating Agencies that the issuance of such Obligations shall not result in a downgrade in the public credit ratings of the Obligati...
	(e) such amount, in cash or in the form of a Reserve Facility, as shall equal the Senior Lien Obligations Reserve Requirement, if any, for such Senior Lien Obligations for deposit in the Senior Lien Obligations Reserve Fund, as calculated by the Commi...
	(f) an Opinion of Bond Counsel to the effect that the Supplemental Indenture creating such Senior Lien Obligations has been executed and delivered by the Commission in accordance with this Indenture and that such Senior Lien Obligations, when duly exe...

	Section 3.03 Restrictions on Issuance of Second Lien Obligations or Additional Subordinate Obligations.
	(a) The Second Lien Obligations or Subordinate Obligations, as applicable, are issued for purposes of refunding Outstanding Obligations by providing funds for the payment of any or all of the following:
	(1) the Bond Obligation, redemption or purchase price (including premium, if any) of the Outstanding Obligations to be refunded;
	(2) all expenses incident to the calling, retiring or paying of such Outstanding Second Lien Obligations or Outstanding Subordinate Obligations, the Costs of Issuance of such refunding Second Lien Obligations or Subordinate Obligations;
	(3) interest on all Outstanding Obligations to be refunded to the date such Obligations will be called for redemption or paid at maturity;
	(4) interest on the refunding Second Lien Obligations or Subordinate Obligations from the date thereof to the date of payment or redemption of the Obligations to be refunded; and
	(5) any amounts necessary to fund a Second Lien Obligations Reserve Fund or Subordinate Obligations Reserve Fund, as applicable; and

	(b) The Second Lien Obligations or Subordinate Obligations, as applicable, may be issued to pay for any Toll System Network Project or improvements, extensions, betterments, enhancements or expansions to the Toll Roads System, provided that the Commis...
	(1) a certified copy of a resolution of the HRTAC Board approving such additional Toll System Network Project as a part of the Toll Roads System, or any phase, portion, segment thereof;
	(2) a Certificate of the Commission supported by a report of the Traffic Consultant to the effect that, as of the date of issuance of the additional Second Lien Obligations or Subordinate Obligations, as applicable:  (i) Net Revenue during the precedi...
	(3) if the TIFIA Loan is outstanding, each of the requirements to the issuance of such Second Lien Obligations or Subordinate Obligations, as applicable, set forth in paragraph (c) and in [the proviso of] the definition of Additional Obligations in th...
	(4) an opinion of counsel (which opinion may be a reasoned opinion and subject to customary assumptions and exclusions), who may be counsel to the Commission or Bond Counsel, addressed to the Trustee and the Commission and to the effect that under the...

	(c) Second Lien Obligations or Subordinate Obligations constituting Completion Obligations may be issued; provided, however, that prior to the incurrence of such Completion Obligations, the Commission shall furnish to the Trustee:
	(1) a certificate of the Commission, confirmed in writing by the Consulting Engineer, certifying the estimated costs of completing the facilities for which such Completion Obligations are to be incurred and confirming that such Completion Obligations ...
	(2) a Certificate of the Commission, confirmed in writing by the Consulting Engineer, certifying that the amount of such Completion Obligations to be incurred will be sufficient, together with other funds, if applicable, to complete the Toll System Ne...
	(3) if the TIFIA Loan is outstanding, a Certificate of the Commission to the effect that the principal amount of such Completion Obligations, when aggregated with any Completion Obligations previously issued with respect to the applicable Toll System ...


	Section 3.04 Proceedings and Additional Conditions for Issuance of Second Lien Obligations or Subordinate Obligations
	(a) a Certificate of the Commission stating that no Event of Default specified in Section 7.01 has occurred and is then continuing and, if the TIFIA Loan is outstanding, that no Event of Default specified under the TIFIA Loan Agreement has occurred an...
	(b) a Certificate of the Commission stating that the applicable requirements of Section 3.03 and, if the TIFIA Loan is outstanding and unless waived by the TIFIA Lender, the TIFIA Loan Agreement have been satisfied;
	(c) such amount, in cash or in the form of a Reserve Facility, as shall equal the Second Lien Obligations Reserve Requirement or Subordinate Obligations Reserve Requirement, if any, as of the date of issuance of such Series of Second Lien Obligations ...
	(d) an Opinion of Bond Counsel to the effect that the Supplemental Indenture creating such Series of Second Lien Obligations or Subordinate Obligations has been executed and delivered by the Commission in accordance with this Indenture and that such S...
	(e) if the TIFIA Loan is outstanding, the following additional restrictions shall apply:
	(1) the Commission shall provide written evidence from the applicable Rating Agency or Rating Agencies that the issuance of such Obligations shall not result in a downgrade in the public credit ratings of the Obligations in the form of or securing pay...
	(2) each Reserve Fund established hereunder shall be fully funded, and all Accounts or Funds with minimum required balances or target balances hereunder shall be funded to 100% of the minimum required balance or target balance, as applicable;
	(3) if the Obligations are Completion Obligations, then the aggregate principal amount of such Obligations, when aggregated with any Completion Obligations previously issued with respect to the applicable Toll System Network Project, shall not exceed ...
	(4) written evidence from the applicable Rating Agency or Rating Agencies that such Obligations will be rated at an investment grade rating by such Rating Agency.


	Section 3.05 Bond Anticipation Obligations

	Article IV  REDEMPTION
	Section 4.01 Redemption and Purchase of Obligations
	Section 4.02 Notice of Redemption
	Section 4.03 Conditional Notice of Redemption; Rescission
	Section 4.04 Effect of Redemption
	Section 4.05 Partial Redemption of Obligations

	Article V  PLEDGE; FUNDS AND ACCOUNTS
	Section 5.01 Deposit of Revenue by Trustee; Establishment of Toll Revenue Fund
	(a) All Toll Revenues received and receivable by the Commission and pledged and assigned by this Indenture to the Trustee, together with the balance of the Trust Estate, are to be paid by or on behalf of the Commission to the Trustee and deposited by ...
	(b) As long as any Obligations remain unpaid, the Commission hereby assigns and shall cause Toll Revenues to be transmitted by the Toll Operator on at least a weekly basis directly to the Trustee for deposit in a trust fund, designated as the “Toll Re...

	Section 5.02 Establishment of Other Funds and Accounts
	(a) In addition to the Toll Revenue Fund established pursuant to Section 5.01, the following Funds and Accounts are hereby established and created and shall be maintained in trust by the Trustee:
	(1) the Project Fund, and within the Project Fund, the Senior Lien Obligations Account, the Second Lien Obligations Account, the Subordinate Obligations Account, and the Insurance and Condemnation Proceeds Account;
	(2) the Rebate Fund;
	(3) the Revenue Stabilization Fund;
	(4) the Operation and Maintenance Reserve Fund;
	(5) the Senior Lien Obligations Fund and, within the Senior Lien Obligations Fund, the Senior Lien Obligations Interest Account, the Senior Lien Obligations Principal Account, and the TIFIA Loan Prepayment Account;
	(6) the Senior Lien Obligations Reserve Fund and, within the Senior Lien Obligations Reserve Fund, the TIFIA Loan Reserve Account;
	(7) the Second Lien Obligations Fund and, within the Second Lien Obligations Fund, the Second Lien Obligations Interest Account, and the Second Lien Obligations Principal Account;
	(8) the Second Lien Obligations Reserve Fund;
	(9) the Subordinate Obligations Fund and, within the Subordinate Obligations Fund, the Subordinate Obligations Interest Account and the Subordinate Obligations Principal Account;
	(10) the Subordinate Obligations Reserve Fund;
	(11) the Major Maintenance and Renewal Fund;
	(12) the Additional Toll Roads System Cost Payment Fund and, within the Additional Toll Roads System Cost Payment Fund, the Construction Account;
	(13) the VDOT Repayment Fund;
	(14) the HRTF Repayment Fund; and
	(15) the General Reserve Fund, and within the General Reserve Fund, the Restricted Account and the Unrestricted Account.
	(16) the Operation and Maintenance Fund.

	(b) All of the Funds and Accounts (other than the Operation and Maintenance Fund) shall be held by the Trustee and, except as expressly provided herein, the Commission shall not have any right to withdraw funds from any Fund or Account established pur...

	Section 5.03 Toll Revenue Fund; Priority of Deposits and Transfers
	(a) Except for amounts to be deposited in other Funds or Accounts pursuant to this Article or the provisions of any Supplemental Indenture, the Commission shall promptly deposit or cause to be deposited into the Toll Revenue Fund all Revenue, all HRTF...
	(b) Subject to Section 5.28 hereof, including the delivery of a Funds Transfer Certificate by the Commission (to the extent required by such Section 5.28), the Trustee shall make the following transfers and payments from the Toll Revenue Fund in the a...
	(c) In the event amounts available in the Toll Revenue Fund would be insufficient to make any of the transfers required by Clauses First through Fifteenth of Section 5.03(b) on the Business Day immediately prior to a Monthly Funding Date, the Trustee ...
	(d) To the extent that on any Calculation Date or any other date of determination requested by the Commission, the Commission determines that (i) the amounts on deposit in the Senior Lien Obligations Reserve Fund are in excess of the Senior Lien Oblig...

	Section 5.04 Project Fund
	(a) Accounts.  Pursuant to Section 5.02(a) hereof, the Trustee is to establish and create and maintain in trust the following separate Accounts within the Project Fund:
	(1) the Senior Lien Obligations Account;
	(2) the Second Lien Obligations Account;
	(3) the Subordinate Obligations Account; and
	(4) the Insurance and Condemnation Proceeds Account.

	(b) Senior Lien Obligations Account.  The net proceeds of each Series of the Senior Lien Obligations shall be deposited by the Trustee into the applicable sub-account of the Senior Lien Obligations Account as provided by the applicable Supplemental In...
	(c) Second Lien Obligations Account.  The net proceeds of Second Lien Obligations shall be deposited by the Trustee into the applicable sub-account of the Second Lien Obligations Account as provided by the applicable Supplemental Indenture.  The Secon...
	(d) Subordinate Obligations Account.  The net proceeds of Subordinate Obligations shall be deposited by the Trustee into the applicable sub-account of the Subordinate Obligations Account as provided by the applicable Supplemental Indenture.  The Subor...
	(e) Insurance and Condemnation Proceeds Account.  Proceeds of fire and other property and casualty insurance payable to or received by the Commission with respect to the Toll Roads System (whether by way of claims, return of premiums, ex gratia settle...
	If received prior to the applicable Substantial Completion Date, amounts on deposit in such Account shall be used to pay Project Costs, and, if required, a mandatory prepayment of the TIFIA Loan (and shall be transferred for such purpose).  If receive...

	Section 5.05 Revenue Stabilization Fund
	(a) Monies in the Revenue Stabilization Fund shall be available solely for transfer to the Senior Lien Obligations Fund, the Second Lien Obligations Fund, and the Subordinate Obligations Fund, at such times as the Commission determines in its sole dis...

	Section 5.06 HRTF Transfers
	(a) As and to the extent the Commission has authorized HRTF Transfers pursuant to the applicable provisions of the HRTF Indenture, the Commission will make available such HRTF Transfer for deposit to the Revenue Stabilization Fund, the Major Maintenan...
	Unless provided otherwise in any Supplemental Indenture or as may be approved  from time to time by resolution of the Commission, the amount of HRTF Transfers for deposit to the Revenue Stabilization Fund shall not exceed $10,000,000 in any Fiscal Yea...
	Unless provided otherwise in any Supplemental Indenture or as may be approved from time to time by resolution of the Commission, the aggregate amount of all HRTF Transfers made while any Obligations are Outstanding for deposit to the Major Maintenance...
	(b) HRTF Transfers may only be used to pay HRTF Eligible Costs.

	Section 5.07 Operation and Maintenance Fund
	The Commission shall establish and maintain the Operation and Maintenance Fund in accordance herewith.  As provided in Clause First of Section 5.03(b), the Commission shall maintain in the Operation and Maintenance Fund an amount equal to the Operatio...

	Section 5.08 Operation and Maintenance Reserve Fund
	In the event that the Commission delivers to the Trustee a Written Request of the Commission certifying that (i) at any time, monies on deposit in the Operation and Maintenance Fund are insufficient to pay Operation and Maintenance Expenses then due a...
	As provided in Section 5.16(a), the Commission may also direct the use of amounts in the Unrestricted Account and Restricted Account in the General Reserve Fund to satisfy any amounts required to be on deposit in the Operation and Maintenance Reserve ...

	Section 5.09 Senior Lien Obligations Reserve Fund
	(a) Except as may otherwise be specified in a Supplemental Indenture, on the date of issuance of any Series of Senior Lien Obligations that has a Senior Lien Obligations Reserve Requirement, the Senior Lien Obligations Reserve Requirement for those Se...
	(b) Monies on deposit in each Account within the Senior Lien Obligations Reserve Fund shall be applied by the Trustee as follows:
	(1) If on any (x) Interest Payment Date for Senior Lien Obligations secured by an Account within the Senior Lien Obligations Reserve Fund, (y) principal payment date for such Senior Lien Obligations or (z) redemption date on which such Senior Lien Obl...
	(2) Upon the maturity of Senior Lien Obligations secured by funds on deposit in an Account of the Senior Lien Obligations Reserve Fund or upon the earlier redemption of all or any portion of such Senior Lien Obligations, the Commission may direct the ...
	(3) Except as provided in paragraph (2) above, any amounts on deposit in an Account of the Senior Lien Obligations Reserve Fund in excess of the applicable Senior Lien Obligations Reserve Requirement shall be applied in accordance with Section 5.03(d)...

	(c) The lien on the Senior Lien Obligations Reserve Fund (and all earnings thereon) shall apply only to the Senior Lien Obligations and the related interest of the Holder of such Senior Lien Obligations with respect to amounts on deposit in such Fund ...
	(d) The Senior Lien Obligations Reserve Requirement for any Series of Senior Lien Obligations may be permitted or required by the Supplemental Indenture establishing the Senior Lien Obligations Reserve Requirement to be funded in whole or in part with...
	(e) Upon the occurrence of a Bankruptcy Related Event of which the Trustee shall be notified in writing, any Account within the Second Lien Obligations Reserve Fund that secures payment of the principal and interest on a Second Lien Obligation in the ...

	Section 5.10 Second Lien Obligations Reserve Fund
	(a) Except as may otherwise be specified in a Supplemental Indenture, on the date of issuance of any Series of Second Lien Obligations that has a Second Lien Obligations Reserve Requirement, the Second Lien Obligations Reserve Requirement for those Se...
	(b) Monies on deposit in each Account within the Second Lien Obligations Reserve Fund shall be applied by the Trustee as follows:
	(1) If on any (x) Interest Payment Date for Second Lien Obligations secured by an Account within the Second Lien Obligations Reserve Fund, (y) principal payment date for such Second Lien Obligations or (z) redemption date on which such Second Lien Obl...
	(2) Upon the maturity of Second Lien Obligations secured by funds on deposit in an Account of the Second Lien Obligations Reserve Fund or upon the earlier redemption of all or any portion of such Second Lien Obligations, the Commission may direct the ...
	(3) Except as provided in paragraph (2) above, any amounts on deposit in an Account of the Second Lien Obligations Reserve Fund in excess of the applicable Second Lien Obligations Reserve Requirement shall be applied in accordance with Sections 5.03(d...

	(c) The lien on the Second Lien Obligations Reserve Fund (and all earnings thereon) shall apply only to the Second Lien Obligations and the related interest of the Holder of such Second Lien Obligations with respect to amounts on deposit in such Fund ...
	(d) The Second Lien Obligations Reserve Requirement for any Series of Second Lien Obligations may be permitted or required by the Supplemental Indenture establishing the Second Lien Obligations Reserve Requirement to be funded in whole or in part with...
	(e) Upon the occurrence of a Bankruptcy Related Event of which the Trustee shall be notified in writing, any Account within the Second Lien Obligations Reserve Fund that secures payment of the principal and interest on a Second Lien Obligation in the ...

	Section 5.11 Subordinate Obligations Reserve Fund
	(a) The Subordinate Obligations Reserve Requirement for those Subordinate Obligations secured by the Subordinate Obligations Reserve Fund or an Account therein shall be deposited in the Subordinate Obligations Reserve Fund in an Account solely for the...
	(b) Monies on deposit in each Account within the Subordinate Obligations Reserve Fund shall be applied by the Trustee as follows:
	(1)  If on any (x) Interest Payment Date for Subordinate Obligations secured by an Account within the Subordinate Obligations Reserve Fund, (y) principal payment date for such Subordinate Obligations or (z) redemption date on which such Subordinate Ob...
	(2) Upon the maturity of Subordinate Obligations secured by funds on deposit in an Account of the Subordinate Obligations Reserve Fund or upon the earlier redemption of all or any portion of such Subordinate Obligations, the Commission may direct the ...
	(3) Except as provided in paragraph (2) above, any amounts on deposit in an Account of the Subordinate Obligations Reserve Fund in excess of the applicable Subordinate Obligations Reserve Requirement shall be applied in accordance with Section 5.03(d)...

	(c) The lien on the Subordinate Obligations Reserve Fund (and all earnings thereon) shall apply only to the Subordinate Obligations and the related interest of the Holder of such Subordinate Obligations with respect to amounts on deposit in such Fund ...
	(d) The Subordinate Obligations Reserve Requirement for any Series of Subordinate Obligations may be permitted or required by the Supplemental Indenture establishing the Subordinate Obligations Reserve Requirement to be funded in whole or in part with...

	Section 5.12 Major Maintenance and Renewal Fund
	(a) The Trustee shall, in accordance with Clause Fifteenth of Section 5.03(b), cause amounts in the Toll Revenue Fund and the General Fund, in that order and each as and to the extent available, to be deposited into the Major Maintenance and Renewal F...
	(b) Any amounts on deposit in the Major Maintenance and Renewal Fund not derived from HRTF Transfers that are certified by the Commission as no longer being needed for Major Maintenance and Renewal Fund Permitted Expenditures shall be applied in accor...
	(c) On any date on which Major Maintenance and Renewal Fund Permitted Expenditures are due and payable or reasonably expected to become due and payable, monies on deposit in the Major Maintenance and Renewal Fund shall be applied by the Trustee pursua...
	(d) The Major Maintenance and Renewal Fund constitutes a “reserve fund” within the meaning of Section 6.03(a)(ii) of the MTA.

	Section 5.13 Additional Toll Roads System Cost Payment Fund.
	(a) The Trustee shall, in accordance with Clause Seventeenth of Section 5.03(b), cause amounts in the Toll Revenue Fund, to the extent available and to the extent the Specified Funding Conditions are met, to be deposited into the Additional Toll Roads...
	(b) Subject to the foregoing, moneys on deposit in the Additional Toll Roads System Cost Payment Fund that are not committed by an executed Standard Project Agreement or that are on deposit in the Construction Account of the Additional Toll Roads Syst...
	(c) Construction Account.  When the Commission enters into a Standard Project Agreement for the construction and equipping of a Toll Roads System Network Project, the Commission shall submit a Written Request of the Commission to transfer an amount eq...

	Section 5.14 VDOT Repayment Fund
	The Trustee shall, in accordance with Clause Eighteenth of Section 5.03(b), cause amounts in the Toll Revenue Fund, to the extent available and to the extent the Specified Funding Conditions are met, to be deposited into the VDOT Repayment Fund up to ...

	Section 5.15 HRTF Repayment Fund
	(a) The Trustee shall, in accordance with clause Nineteenth of Section 5.03(b), cause amounts in the Toll Revenue Fund, to the extent available and to the extent the Specified Funding Conditions are met, to be deposited into the HRTF Repayment Fund fr...
	(b) On the Monthly Funding Date following any Calculation Date as of which each of the HRTF Repayment Fund Conditions has been satisfied, moneys on deposit in the HRTF Repayment Fund  as of such date, if any, shall be transferred to the Commission and...

	Section 5.16 General Reserve Fund
	(a) The Unrestricted Account of the General Fund will be funded in accordance with the “TWENTIETH” clause of Section 5.03(b) and this Section 5.16.  Moneys on deposit in the Unrestricted Account in the General Reserve Fund can be used to make transfer...
	(b) Subject to the provisions of subsection 5.16(a), moneys on deposit in the Unrestricted Account in the General Reserve Fund can be used, as specified in a Written Request of the Commission, for any lawful purpose approved by resolution of the Commi...
	(c) (i)  The Restricted Account of the General Fund will be funded in accordance with the “TWENTIETH” clause of Section 5.3(b) and this Section 5.16 and only for so long as any TIFIA Loan issued as an Obligation under this Master Indenture is Outstand...
	(d) On each July 1, subject to the provisions of subsection 5.16(a) and  following satisfaction of the requirements of subsection 5.16(b), funds on deposit in the Unrestricted Account of the General Reserve Fund and funds credited to such Fund will no...

	Section 5.17 Rebate Fund
	Section 5.18 Senior Lien Obligations Interest Account
	(a) On each Monthly Funding Date, the Trustee shall, in accordance with Clause Fourth of Section 5.03(b), cause amounts in the Toll Revenue Fund, to the extent available after application of funds for the purposes specified in Clauses First through Th...
	(b) On the Business Day prior to each date when the interest portion of debt service on any Senior Lien Obligations shall be due and payable, monies on deposit in the Senior Lien Obligations Interest Account shall be applied pro rata to the payment of...

	Section 5.19 Senior Lien Obligations Principal Account
	(a) On each Monthly Funding Date, the Trustee shall, in accordance with Clause Fifth of Section 5.03(b), cause amounts in the Toll Revenue Fund, to the extent available after application of funds for the purposes specified in Clauses First through Fou...
	(b) On the Business Day prior to each date when the principal portion of debt service (including any mandatory sinking fund redemption payments) on any Senior Lien Obligations shall be due and payable, monies on deposit in the Senior Lien Obligations ...

	Section 5.20 Second Lien Obligations Interest Account
	(a) On each Monthly Funding Date, the Trustee shall, in accordance with Clause Eighth of Section 5.03(b), cause amounts in the Toll Revenue Fund, to the extent available after application of funds for the purposes specified in Clauses First through Se...
	(b) On the Business Day prior to each date when the interest portion of debt service on any Second Lien Obligations shall be due and payable, monies on deposit in the Second Lien Obligations Interest Account shall be transferred pro rata to the truste...

	Section 5.21 Second Lien Obligations Principal Account
	(a) On each Monthly Funding Date, the Trustee shall, in accordance with Clause Ninth of Section 5.03(b), cause amounts in the Toll Revenue Fund, to the extent available after application of funds for the purposes specified in Clauses First through Eig...
	(b) On the Business Day prior to the date when the principal portion of debt service (including any mandatory sinking fund redemption payments) on any Second Lien Obligations shall be due and payable, monies on deposit in the Second Lien Obligations P...

	Section 5.22 Subordinate Obligations Interest Account
	(a) On each Monthly Funding Date, the Trustee shall, in accordance with Clause Twelfth of Section 5.03(b), cause amounts in the Toll Revenue Fund, to the extent available after application of funds for the purposes specified in Clauses First through E...
	(b) On the Business Day prior to the date when the interest portion of debt service on any Subordinate Obligations shall be due and payable, monies on deposit in the Subordinate Obligations Interest Account shall be transferred to the trustee for or H...

	Section 5.23 Subordinate Obligations Principal Account
	(a) On each Monthly Funding Date, the Trustee shall, in accordance with Clause Thirteenth of Section 5.03(b), cause amounts in the Toll Revenue Fund, to the extent available after application of funds for the purposes specified in Clauses First throug...
	(b) On the Business Day prior to the date when the interest portion of debt service on any Subordinate Obligations shall be due and payable, monies on deposit in the Subordinate Obligations Principal Account shall be transferred to the trustee for or ...

	Section 5.24 Establishment and Application of the Redemption Fund
	Section 5.25 Records
	Section 5.26 Investment by Trustee
	Section 5.27 Subsidy Payments
	Section 5.28 Withdrawal and Application of Funds; Priority of Transfers from Funds and Accounts
	(a) Except as provided in Sections [5.05, 5.07, 5.08, 5.09, 5.10, 5.11, 5.12, 5.13, 5.14, 5.15, 5.16, 5.18 and 5.19], each withdrawal or transfer of funds from the Funds and Accounts by the Trustee on behalf of the Commission in accordance herewith sh...
	(b) The Funds Transfer Certificate relating to each applicable Fund or Account shall be delivered to the Trustee (with a copy to the trustee for or Holder of any Second Lien Obligations or Subordinate Obligations) no later than two (2) Business Days p...
	(c) The Commission shall have the right to withdraw or cause to be transferred funds from the Operation and Maintenance Fund and the Major Maintenance and Renewal Fund solely for the purpose of payment of Operation and Maintenance Expenses or Major Ma...
	(d) Each Funds Transfer Certificate requesting a disbursement from an Account within the Project Fund shall contain the following certifications by the Commission or, as to paragraph (5), the Commission and the Consulting Engineer:
	(1) the names of the persons, firms or corporations to whom each such payment is due, including the Commission in the case of reimbursements or the Trustee in the case of payments of capitalized interest;
	(2) the respective amounts to be paid or reimbursed to such entities;
	(3) the purpose or Project Cost by general classification for which each such Obligation to be paid or reimbursed was incurred;
	(4) that obligations in the stated amounts have been incurred by the Commission and presently are due and payable (except with respect to requisitions for capitalized interest, in which case amounts requisitioned, together with expected earnings from ...
	(5) after giving effect to the requisition, sufficient funds are and will be available to the Commission to achieve Substantial Completion of the applicable Project; provided that this certification need not be provided with respect to requisitions ma...
	(6) that there has not been filed with or served on the Commission any notice of lien, right of lien, or attachment upon or claim affecting the right of any person, firm or corporation named in such requisition to receive payment of any amounts which ...
	(7) that, as of the date of such Funds Transfer Certificate, no event or condition exists that constitutes, or that with the notice or lapse of time or both, would constitute, an Event of Default under this Indenture.


	Section 5.29 Effect of Bankruptcy Related Event on TIFIA Loan

	Article VI  COVENANTS OF THE COMMISSION
	Section 6.01 Punctual Payment and Performance
	Section 6.02 Against Encumbrances
	Section 6.03 Toll and Revenue Covenants
	(a) The Commission covenants that it shall at all times, beginning in the month following the Substantial Completion Date for any portion, phase or segment of the Toll Roads System, establish, impose, maintain and collect tolls in connection with the ...
	(1) one hundred thirty-five percent (135%) of the Annual Debt Service in such Calculation Period on all Outstanding Senior Lien Obligations, with debt service on Senior Lien Obligations in the form of a TIFIA Loan calculated on the basis of TIFIA Debt...
	(2) one hundred percent (100%) of the Annual Debt Service in such Calculation Period on all Outstanding Senior Lien Obligations, Second Lien Obligations and Subordinate Obligations, with debt service on Senior Lien Obligations in the form of a TIFIA L...

	In making the calculations in (1) and (2) above, the Commission may take into consideration as a credit against Annual Debt Service (i) any amount on deposit in the Revenue Stabilization Fund or the Unrestricted Account of the General Fund at the time...
	(b) Beginning with the first Calculation Date in the first full Fiscal Year following the Substantial Completion Date for the Express Lanes Initial Project, the Commission covenants: (i) to compute Net Revenue for the Calculation Period ending on such...
	(c) The Commission further covenants that such toll rates for traffic using the Toll Roads System will be established and maintained in a reasonable way to cover such traffic (other than vehicles which are otherwise exempt from payment of tolls under ...
	(d) Notwithstanding any provision to the contrary, nothing in this Section 6.03 shall be deemed to require the Commission to collect tolls and other fees with respect to which the Commission has determined, based upon a report from a Traffic Consultan...

	Section 6.04 Annual Operating Budget
	Section 6.05 Operation and Maintenance of the
	Section 6.06 Retention of Assets
	Section 6.07 Insurance
	Section 6.08 Payment of Claims
	Section 6.09 Master Tolling Agreement
	Section 6.10 Reserved
	Section 6.11 Construction and Maintenance From Other Sources Permitted
	Section 6.12 Tax Covenants
	(a) The Commission shall not use or permit the use of any proceeds of the Obligations or any funds of the Commission, directly or indirectly, to acquire any securities or obligations that would cause the interest on Obligations intended by the Commiss...
	(b) The Commission covenants to comply with the provisions and procedures of each Tax Certificate.
	(c) The Commission shall not, and shall not cause the Trustee to, use or permit the use of any proceeds of the Obligations or any funds of the Commission (so long as such proceeds or other funds are under its control), directly or indirectly, in any m...
	(d) Notwithstanding any provisions of this Section 6.12 or any Tax Certificate, if the Commission shall provide to the Trustee an Opinion of Bond Counsel to the effect that any specified action required under this Section 6.12 is no longer required or...
	(e) The Trustee shall follow the directions of the Commission given pursuant to the Tax Certificate, and shall have no liability or responsibility to enforce compliance by the Commission with the terms of the Tax Certificate.

	Section 6.13 Accounting Records; Financial Statements and Other Reports
	(a) The Commission shall keep appropriate accounting records in accordance with generally accepted accounting principles.  Such accounting records shall at all times during business hours be subject to the inspection of the Trustee or of any Holder (o...
	(b)  The Commission shall prepare and file with the Trustee annually within 180 days after the close of each Fiscal Year financial statements of the Commission for such Fiscal Year, together with an audit report thereon prepared by an Independent Cert...

	Section 6.14 Protection of Trust Estate and Rights of Holders
	Section 6.15 Payment of Governmental Charges and Compliance with Governmental Regulations
	Section 6.16 Maintenance of Powers
	Section 6.17 Covenants Binding on Commission and Successors
	Section 6.18 Continuing Disclosure
	Section 6.19 Further Assurances

	Article VII  DEFAULT PROVISIONS AND REMEDIES
	Section 7.01 Events of Default
	(a) default in the payment of any interest on any Highest Priority Obligation when and as the same shall have become due and payable;
	(b) default in the payment of the principal of or premium, if any, on any Highest Priority Obligation when and as the same shall become due and payable, whether at the stated maturity or redemption date thereof or otherwise;
	(c) default by the Commission in the observance or performance of any other covenant, agreement or obligation of the Commission contained in this Indenture and the continuance thereof for a period of thirty (30) days after the earlier to occur of (i) ...
	(d) if the Commission files a petition in voluntary bankruptcy for the composition of its affairs or for its corporate reorganization under any state or federal bankruptcy or insolvency law, or makes an assignment for the benefit of creditors, or admi...
	(e) if a court of competent jurisdiction shall enter an order, judgment or decree declaring the Commission insolvent, or adjudging it bankrupt, or appointing a trustee or receiver of the Commission, or approving a petition filed against the Commission...
	(f) if, under the provisions of any other law for the relief or aid of debtors, any court of competent jurisdiction shall assume custody or control of the Commission or of the Revenue, and such custody or control shall not be terminated within sixty (...
	(g) while the Obligation in the form of the TIFIA Loan is Outstanding, the TIFIA Lender notifies the Trustee of a Deemed Event of Default that remains uncured in accordance with the terms of the TIFIA Loan Agreement.

	Section 7.02 Application of Revenue and Other Funds After Default
	(a) first, to the payment of all fees, costs and other expenses (including the reasonable fees, costs and expenses of counsel and actual fees, costs and expenses due and payable by the Commission pursuant to any indemnity required by Section 8.01(c)) ...
	(b) second, to the payment of Operation and Maintenance Expenses;
	(c) third, to the pro rata payment of all accrued and unpaid interest (but not default interest, if any) on all Senior Lien Obligations then Outstanding, in each case in the order of maturity of the payments thereof;
	(d) fourth, to the pro rata payment of all unpaid principal amounts of any Senior Lien Obligations then due;
	(e) fifth, to the pro rata payment of all accrued and unpaid default interest then due, if any, with respect to any Senior Lien Obligations, and scheduled payments due under any related Hedging Obligations, if any, net of any scheduled amounts payable...
	(f) sixth, to the pro rata payment of all accrued and unpaid redemption or prepayment premium then due, if any, with respect to any Senior Lien Obligations;
	(g) seventh, to the pro rata payment of all other amounts, if any, due and payable under any Financing Document with respect to any Senior Lien Obligations;
	(h) eighth, to the pro rata payment of all accrued and unpaid interest (but not default interest, if any) on all Second Lien Obligations;
	(i) ninth, if any unpaid principal of any Second Lien Obligations has become due, to the pro rata payment of such unpaid principal amounts;
	(j) tenth, to the pro rata payment of all accrued and unpaid default interest then due, if any, with respect to any Second Lien Obligations, and scheduled payments due under any related Hedging Obligations, if any, net of any scheduled amounts payable...
	(k) eleventh, to the pro rata payment of all accrued and unpaid redemption or prepayment premium then due, if any, with respect to any Second Lien Obligations;
	(l) twelfth, to the pro rata payment of all other amounts, if any, due and payable under any Financing Document with respect to any Second Lien Obligations;
	(m) thirteenth, to the pro rata payment of all accrued and unpaid interest (but not default interest, if any) on all Subordinate Obligations;
	(n) fourteenth, if any unpaid principal of any Subordinate Obligations has become due, to the pro rata payment of such unpaid principal amounts;
	(o) fifteenth, to the pro rata payment of all accrued and unpaid default interest then due, if any, with respect to any Subordinate Obligations, and scheduled payments due under any related Hedging Obligations, if any, net of any scheduled amounts pay...
	(p) sixteenth, to the pro rata payment of all accrued and unpaid redemption or prepayment premium then due, if any, with respect to any Subordinate Obligations;
	(q) seventeenth, to the pro rata payment of all other amounts, if any, due and payable under any Financing Document with respect to any Subordinate Obligations; and
	(r) eighteenth, to the payment of any Hedging Termination Obligations with respect to Swaps; and
	(s) nineteenth, upon the payment in full of all Secured Creditors in accordance with clauses (a) through (r) hereof, to pay to the Commission, or as may be directed by the Commission, or as a court of competent jurisdiction may direct, any Revenue or ...

	Section 7.03 No Acceleration
	Section 7.04 Suits at Law or in Equity and Mandamus
	Section 7.05 Waivers
	Section 7.06 Rights of Subordinate Lenders

	Article VIII  THE TRUSTEE
	Section 8.01 Trustee
	(a) . (a) U.S. Bank National Association will serve as the Trustee under this Indenture.  The Trustee shall be required to perform such duties and only such duties as are specifically set forth in this Indenture.  The Trustee shall, during the existen...
	(b) No provision of this Indenture shall be construed to relieve the Trustee from liability for its own negligent action or its own negligent failure to act, except that, at all times regardless of whether or not any Event of Default shall exist: (i) ...
	(c) None of the provisions contained in this Indenture shall require the Trustee to expend or risk its own funds or otherwise incur individual financial liability in the performance of any of its duties or in the exercise of any of its rights or power...
	(d) No delivery of Obligations to the Trustee or purchase of Obligations by the Trustee shall constitute a redemption of Obligations or any extinguishment of the debt represented thereby, unless such Obligations are surrendered by the Commission to th...
	(e) The Trustee shall not be accountable for the use or application by the Commission of the proceeds of the Obligations or for the use or application of any money paid over to the Commission by the Trustee in accordance with the provisions of this In...
	(f) Whenever in the administration of this Indenture the Trustee shall deem it necessary or desirable that a matter be provided or established prior to taking or suffering any action to be taken hereunder, such matter (unless other evidence in respect...
	(g) The Trustee may elect to accept and act upon instructions or directions pursuant to this Indenture sent by facsimile or Electronic means, provided that the Trustee shall have received an incumbency certificate listing persons designated to give su...

	Section 8.02 Compensation
	Section 8.03 Qualifications of Trustee; Resignation; Removal
	(a) There shall at all times be a trustee hereunder that is a commercial bank, trust company or national association organized and doing business under the laws of the United States or of a state thereof, authorized under such laws to exercise corpora...
	(b) The Trustee may at any time resign by giving at least thirty (30) days’ written notice to the Commission.  Upon receiving such notice of resignation, the Commission, shall promptly appoint a successor trustee by an instrument in writing.  If no su...
	(c) In case at any time either of the following shall occur: (i) the Trustee shall cease to be eligible in accordance with the provisions of this Section 8.03 and shall fail to resign after written request therefor by the Commission or by any Holder w...
	(d) The Commission or Holders of a majority in Bond Obligation of the Highest Priority Obligation at the time Outstanding may at any time remove the Trustee and appoint a successor trustee by an instrument or concurrent instruments in writing signed b...
	(e) Any resignation or removal of the Trustee and appointment of a successor trustee pursuant to any of the provisions of this Section 8.03 shall become effective upon written acceptance of appointment by the successor trustee acceptable to the Commis...
	(f) Any company into which the Trustee may be merged or converted or with which it may be consolidated or any company resulting from any merger, conversion or consolidation to which it shall be a party or any company to which the Trustee may sell or t...
	(g) In the event of the resignation or removal of the Trustee, the Trustee shall deliver any money and any Obligations and its related books and records held by it in such capacity to its successor.
	(h) The Trustee may execute any of the trusts or powers hereof and perform any of its duties and responsibilities hereunder by or through attorneys, agents or receivers, including issuing and paying agents as provided in Section 8.05, and the Trustee ...

	Section 8.04 Instrument of Bondholders
	Section 8.05 Issuing and Paying Agents

	Article IX  AMENDMENTS
	Section 9.01 Amendments to Indenture Not Requiring Consent of Bondholders
	(a) to grant to or confer upon the Trustee for the benefit of the Holders of any Series of Obligations or of all Obligations any additional rights, remedies, powers or authority that may lawfully be granted to or conferred upon the Trustee; provided t...
	(b) to grant or pledge to the Trustee for the benefit of the Holders of any Series of Obligations or of all Obligations any Credit Support Instrument or similar additional security;
	(c) to amend this Indenture in such manner as may be necessary or convenient in connection with the book-entry system for payments, transfers and other matters relating to the Obligations;
	(d) to cure any ambiguity, supply any omission, or to correct or supplement any provision of this Indenture that, in the Opinion of Bond Counsel, is defective or inconsistent with any other provision of this Indenture;
	(e) to insert such provisions clarifying matters or questions arising under this Indenture as are necessary or desirable and are not contrary to or inconsistent with this Indenture as theretofore in effect;
	(f) to make any change therein necessary, in the Opinion of Bond Counsel, to maintain the exclusion from gross income for federal income tax purposes of the interest on any Outstanding Obligations intended by the Commission to bear federally tax-exemp...
	(g) to modify, amend or supplement this Indenture or any Supplemental Indenture in such manner as to permit, if presented, the qualification hereof and thereof under the Trust Indenture Act of 1939 or any similar federal statute hereafter in effect or...
	(h) to make modifications or adjustments necessary in order to accommodate a Credit Support Instrument or a Reserve Facility; provided that, for so long as the TIFIA Loan is outstanding such modifications or adjustments are subject to the requirements...
	(i) to accommodate the technical, operational and structural features of Obligations which are issued or are proposed to be issued or of a financing program which has been authorized or is proposed to be authorized by a resolution of the Commission an...
	(j) to modify, alter, amend or supplement this Indenture if (1) all of the Obligations to be affected thereby are variable interest rate obligations, (2) the modification, alteration, amendment or supplement shall not become effective until written no...
	(k) to modify, alter, amend or supplement this Indenture if (1) all of the Obligations to be affected thereby are Obligations in the form of or securing payment of the TIFIA Loan, and (2) the written consent of the TIFIA Lender has been obtained to su...
	(l) to make any change therein that does not adversely affect in any material respect the rights of any of the Holders of the Obligations (and the absence of a material adverse effect is required to, be evidenced by a Certificate of the Commission or ...
	(m) to issue additional Obligations hereunder in accordance with the terms hereof, including to specify and determine the lien status of a Series of Obligations or, if applicable, the springing lien status of a Series of Obligations and also any other...

	Section 9.02 Amendments to Indenture Requiring Consent of Bondholders and TIFIA Lender
	Section 9.03 Notice to and Consent of Bondholders
	Section 9.04 Execution and Effect of Supplemental Indentures
	Section 9.05 Obligations Owned by the Commission
	(a) For purposes of this Article IX, Obligations owned or held by or for the account of the Commission shall not be deemed Outstanding for the purpose of consent or other action or any calculation of Outstanding Obligations provided for in this Articl...
	(b)   The purchase or other acquisition of Obligations by or on behalf of the Commission shall not cancel, extinguish, or otherwise affect the Obligations unless such Obligations are surrendered by the Commission to the Trustee for cancellation in acc...


	Article X  DISCHARGE OF LIEN
	Section 10.01   Discharge of Lien and Security Interest
	(b) The Commission may at any time surrender to the Trustee for cancellation any Obligations previously authenticated and delivered hereunder that the Commission at its option may have acquired in any manner whatsoever and such Obligations upon such s...
	(c)  Notwithstanding any provision in this Indenture to the contrary, if the principal of or interest on any Obligations shall be paid by a Credit Provider, those Obligations shall remain Outstanding for all purposes, not be defeased or otherwise sati...

	Section 10.02   Provision for Payment of Obligations
	(a) there shall have been irrevocably deposited with the Trustee or other fiduciary in trust either (i) lawful money of the United States of America in an amount that shall be sufficient, or (ii) Defeasance Obligations, the principal and interest on w...
	(b) any such Obligations are to be redeemed on any date prior to their maturity, (i) the Trustee shall have received (not less than 25 days prior to the proposed redemption date) in form satisfactory to it irrevocable written instructions from an Auth...

	Section 10.03   Unclaimed Moneys

	Article XI  MISCELLANEOUS
	Section 11.01   Liability of Commission Limited to Trust Estate
	Section 11.02   Limitation of Rights; Third Party Beneficiary
	Section 11.03   Rights of Credit Providers
	(b) All provisions under this Indenture authorizing the exercise of rights by a Credit Provider with respect to consents, approvals, directions, waivers, appointments, requests or other actions, shall not be deemed to require or permit such consents, ...

	Section 11.04   Severability
	Section 11.05    Notices
	Section 11.06    Payments Due on Non-Business Days
	Section 11.07    Captions
	Section 11.08    Virginia Law
	Section 11.09    Effective Date
	Section 11.10    Execution in Several Counterparts


	26 6E HRTAC - 2021 Toll Revenue Bond (TIFIA) - First Supplemental Indenture (for Finance Committee)
	Article I  DEFINITIONS
	Section 1.01 Supplemental Indenture.
	(a) This First Supplemental Indenture is authorized and executed by the Commission and delivered to the Trustee pursuant to and in accordance with Articles II and III of the Master Indenture.  All terms, covenants, conditions and agreements of the Mas...

	Section 1.02 Definitions.
	(a) Definitions.  Unless the context otherwise requires, or as otherwise provided in subsection (b) of this Section, all terms defined in the Indenture shall have the same meanings, respectively, in this First Supplemental Indenture.
	(b) Additional Definitions.  Unless the context otherwise requires, the following terms shall, for all purposes of this First Supplemental Indenture, have the following meanings:

	Section 1.03 Rules of Construction

	Article II  FINDINGS, DETERMINATIONS AND DIRECTIONS
	Section 2.01 Findings and Determinations.
	Section 2.02 Recital in Bonds

	Article III  AUTHORIZATION OF THE TIFIA BOND
	Section 3.01 Authorization; Principal Amount, Designation and Series
	Section 3.02 Priority and Lien
	Section 3.03 Purpose.
	(a)  The TIFIA Bond is issued for the purpose of financing the Express Lanes Initial Project.

	Section 3.04 Form, Denomination, Numbers and Letters.
	Section 3.05 Date, Maturities and Interest Rates
	(a) The TIFIA Bond shall be dated the Issue Date.  The principal amount of the TIFIA Bond will increase from time to time by the amount disbursed by the TIFIA Lender to the Commission pursuant to the TIFIA Toll Loan Agreement, as noted by the TIFIA Le...
	(b) The TIFIA Loan as evidenced by the TIFIA Bond shall mature on the earlier of (i) June 30, 20[ ], and (ii) the July 1 or January 1 (whichever is more recent) occurring immediately prior to the date that is 35 years after the Substantial Completion ...
	(c) [For purposes of calculations of Annual Debt Service, debt service on the TIFIA Bond shall include only TIFIA Mandatory Debt Service (for calculations during the period prior to the TIFIA Debt Service Payment Commencement Date, the TIFIA Mandatory...
	(d) The entity in whose name the TIFIA Bond shall be registered in the registration books of the Trustee at any time shall be deemed and treated as the absolute Owner thereof for all purposes of the Indenture, whether or not the TIFIA Bond shall be ov...
	(e) The Commission appoints the Trustee to act as the paying agent for paying  the principal of and interest on the TIFIA Bond and any other amounts under the TIFIA Toll Loan Agreement, and hereby instructs the Trustee to make the payments when due to...
	Section 3.06 Redemption of the TIFIA Bond.
	(a) Optional Redemption.  The TIFIA Bond is subject to redemption prior to maturity at the option of the Commission from any available moneys, in whole or in part at any time (in principal amounts of $1,000,000 or any integral multiple of $1 in excess...
	(b) Mandatory Redemption.  The TIFIA Series 2021 Bond is subject to mandatory sinking fund redemption prior to maturity by HRTAC in accordance with Section 9(c) of the 2021 TIFIA Toll Loan Agreement.
	For purposes of clarification, it is the intention of HRTAC and the TIFIA Lender that such mandatory sinking fund redemption shall at all times match the principal amortization schedule set forth in Exhibit G to the TIFIA Toll Loan Agreement (as it ma...
	(c) Extraordinary Mandatory Redemption.  The TIFIA Bond is subject to redemption prior to maturity, in part and without penalty or premium, on each Semi-Annual Payment Date following the occurrence of a Revenue Sharing Trigger Event, for so long as th...
	[Any redemption pursuant to this Section 3.06(c) pursuant to a Revenue Sharing Trigger Event shall be payable from 50% of the funds then on deposit in the [________ Account of the] General Reserve Fund.]
	(d) Concurrent Redemption.  The TIFIA Bond is subject to redemption prior to maturity, in part and without penalty or premium, on any date and concurrently with the optional redemption or mandatory redemption of Senior Bonds under Section [10____] of ...
	(e) Any redemption pursuant to this Section 3.06 shall not reduce any debt service payment otherwise due on the date of redemption.
	(f) Notice of redemption under this Section 3.06 shall be as provided in Section 4.3 of the Master Indenture, subject to the provisions of Section [10] of the 2021 TIFIA Toll Loan Agreement.
	(g) Partial Redemption of TIFIA Bond.  Any partial redemption of the TIFIA Bond under this Section 3.06 shall be applied on a pro rata basis across remaining principal maturities and sinking fund installments.  Upon any redemption of the TIFIA Bond in...

	Section 3.07 Conditions To Delivery of TIFIA Bonds.
	Section 3.08 Disposition of Proceeds of TIFIA Bonds.

	Article IV  HRTF AND DEBT SERVICE TRANSFERS; TIFIA Loan Reserve Account
	Section 4.01 HRTF Transfers.
	(a) The Commission has authorized and provided for HRTF Transfers pursuant to the Fifth Supplemental HRTF Indenture, subject to the availability of such amounts therefor under the HRTF Indenture, and  the Commission shall cause HRTF Transfers to be de...
	(b) HRTF Transfers may only be used to pay HRTF Eligible Costs.  Further, unless provided otherwise in any Supplemental Indenture:
	(i) the amount of HRTF Transfers made while any Obligations are Outstanding for deposit to the Revenue Stabilization Fund shall not exceed the Toll Maximum Annual RSF Transfer Cap in any Fiscal Year, subject to any reimbursement of such amounts to the...
	(ii) the aggregate amount of all HRTF Transfers made while any Obligations are Outstanding for deposit to the Major Maintenance and Renewal Fund shall not exceed the Major M & R HRTF Cumulative Transfer Cap, subject to any reimbursement of such amount...
	(c) Subject to the provisions of Section 4.01(b)(i) above, HRTF Transfers shall be applied as follows:
	(1) Pursuant to Section 6.4(a)(1) of the Fifth Supplemental HRTF Indenture, with respect to HRTF Transfers for transfer and deposit to the Revenue Stabilization Fund, the amount of [$____________,] on the later of (i) the Substantial Completion Date o...
	(2) Beginning July 1, 20__ and continuing each July 1 thereafter through the maturity of the 2021 TIFIA Toll Revenue Bond, the Trustee shall determine if a shortfall exists in the Revenue Stabilization Fund as of each such July 1.  If a shortfall exis...
	(d) Subject to the provisions of Section 4.01(b)(ii) above, HRTF Transfers shall be applied as follows:
	(1) Pursuant to Section 6.4(a)(3) of the Fifth Supplemental HRTF Indenture, with respect to HRTF Transfers for transfer and deposit to the Major Maintenance and Renewal Fund, the amount of $5,000,000 on the later of (i) the Substantial Completion Date...

	(2) Beginning July 1, 20__ and continuing each July 1 thereafter through the maturity of the 2021 TIFIA Toll Revenue Bond, the Trustee shall determine if the Major Maintenance and Renewal Fund Required Amount is not on deposit in the Major Maintenance...

	Section 4.02 Transfers to the Debt Service Fund.
	Section 4.03 TIFIA Loan Reserve Account.
	Section 4.04 Major Maintenance and Renewal Fund – HRTF Transfers Account.
	To facilitate the tracking and use of HRTF Transfers, there is hereby established the HRTF Transfers Account within the Major Maintenance and Renewal Fund, such account to be held by the Trustee.  HRTF Transfers pursuant to Section 4.01 of this First ...

	Section 4.05 General Reserve Fund – Restricted Account.
	(a) The Restricted Account of the General Reserve Fund will be funded only for so long as any TIFIA Loan issued as an Obligation under this Master Indenture is Outstanding and is owned by the TIFIA Lender or another federal agency and except as otherw...
	(b) On and after the TIFIA Debt Service Payment Commencement Date, the Restricted Account in the General Reserve Fund will be subject to funding in accordance with Clause Twentieth” of Section 5.3(b) of the Master Indenture and this Section 4.05.
	(c) [On each Semi-Annual Payment Date with respect to the TIFIA Bond, the amount, if any, on deposit the Restricted Account in the General Reserve Fund as of such Semi-Annual Payment Date will be transferred to the TIFIA Loan Prepayment Account in the...
	(d) The Commission and the TIFIA Lender (or the Owner of the TIFIA Bond) may agree in a future Supplemental Indenture that the provisions relating to the Restricted Account in the General Reserve Fund may apply to an additional Obligation issued under...
	(v) [With respect to the “FOURTH,” “FIFTH,” and “SIXTH” clauses of Section 5.03(b) of the Master Indenture, amounts in the Restricted Account in the General Reserve Fund shall not be credited against transfers from the Revenue Fund to the Senior Lien ...

	Section 4.06  Notice to Commission by Trustee of Certain Insufficiencies.
	In the event amounts available in the Toll Revenue Fund would be insufficient to make any of the transfers required by [Clauses First through Tenth and/or Clause Fifteenth of Section 5.03(b) of the Master Indenture] on the Business Day immediately ...


	Article V  OTHER PROVISIONS
	Section 5.01 Express Lanes Future Project.
	[The prior written approval of the TIFIA Lender shall be required for any Express Lanes Future Project (other than Phases ___, ___ and ___ any Additional Tolled Lanes added under the provisions of the Master Tolling Agreement), unless, prior to any...
	Section 5.02 Tax Status.
	Section 5.03 No Amendment without Consent of the TIFIA Lender.

	Article VI  MISCELLANEOUS
	Section 6.02 Severability.
	Section 6.03 Parties Interested Herein.
	Section 6.04 Headings Not Binding.
	Section 6.05 Indenture to Remain in Effect.
	Section 6.06 Effective Date of First Supplemental Indenture.
	Section 6.07 Execution in Counterparts.


	27 6E HRTAC_HRBT_Toll_TIFIA_Loan_Agreement_(2021)
	TIFIA LOAN AGREEMENT
	RECITALS:

	Section 1. Definitions
	(a) when calculating the All-in Cost Coverage Ratio for purposes of the Rate Coverage Test (but not for purposes of the Restricted Payment Conditions or any Additional Obligations), the projected balance in the Unrestricted General Reserve Account as ...
	(b) when calculating the All-in Cost Coverage Ratio for any historical Calculation Period, the actual amount on deposit in the Revenue Stabilization Fund as of the applicable Calculation Date may be added to Net Revenues for such applicable Calculatio...
	(c) when calculating the All-in Cost Coverage Ratio for any prospective Calculation Period, (i) Toll Revenues shall be limited to those revenues described in clause (a) of the definition thereof and (ii) the amount of the Revenue Stabilization Fund Re...
	(d) when calculating the All-in Cost Coverage Ratio for all purposes other than the Rate Coverage Test pursuant to Section 15(m) (Rate Coverage), TIFIA Scheduled Debt Service (in addition to TIFIA Mandatory Debt Service) shall be included in the calcu...
	(a) when calculating the Senior Debt Service Coverage Ratio for any historical Calculation Period, the actual amount on deposit in the Revenue Stabilization Fund as of the applicable Calculation Date may be added to Net Revenues for the applicable Cal...
	(b) when calculating the Senior Debt Service Coverage Ratio for any prospective Calculation Period, (i) Toll Revenues shall be limited to those revenues described in clause (a) of the definition thereof and (ii) the amount of the Revenue Stabilization...
	(c) when calculating the Senior Debt Service Coverage Ratio for all purposes other than the Rate Coverage Test pursuant to Section 15(m) (Rate Coverage), TIFIA Scheduled Debt Service (in addition to TIFIA Mandatory Debt Service) shall be included in t...

	Section 2. Interpretation
	Section 3. TIFIA Loan Amount
	Section 4. Disbursement Conditions
	(a) TIFIA Loan proceeds shall be disbursed solely in respect of Eligible Project Costs paid or incurred by or on behalf of the Borrower in connection with the Project.  The Borrower acknowledges and agrees that any costs incurred in connection with th...
	(b) The Borrower shall deliver copies of each Requisition to the TIFIA Lender and the Servicer (if any) and the FHWA Division Office on or before the first (1st) Business Day of each month for which a disbursement is requested.  Subject to Section 4(g...
	(c) The Borrower may amend the Anticipated TIFIA Loan Disbursement Schedule by submitting a revised version thereof to the TIFIA Lender no later than thirty (30) days prior to the proposed effective date of such amendment, together with a detailed exp...
	(d) Notwithstanding anything to the contrary set forth in this Agreement (including this Section 4, Section 12 (Conditions Precedent) or Exhibit D (Requisition Procedures)), in no event shall the TIFIA Lender have any obligation to make any disburseme...

	Section 5. Term
	Section 6. Interest Rate
	Section 7. Outstanding TIFIA Loan Balance; Revisions to Exhibit G and Loan Amortization Schedule
	(a) The Outstanding TIFIA Loan Balance will be (i) increased on each occasion on which the TIFIA Lender disburses loan proceeds hereunder, by the amount of such disbursement of loan proceeds; (ii) increased on each occasion on which interest on the TI...
	(b) The TIFIA Lender is hereby authorized to modify the Loan Amortization Schedule included in Exhibit G from time to time, in accordance with the principles set forth in Section 10(c) (General Prepayment Instructions) and Exhibit M, to reflect (i) an...

	Section 8. Security and Priority; Flow of Funds
	(a) As security for the TIFIA Loan, the Borrower shall pledge, assign and grant, or shall cause to be pledged, assigned and granted, to the Trustee for the benefit of the TIFIA Lender, Liens on the Trust Estate in accordance with the provisions of the...
	(b) Except to the extent otherwise provided in clause (a) of this Section 8 (Security and Priority; Flow of Funds), the Trust Estate will be free and clear of any pledge, Lien, charge or encumbrance thereon or with respect thereto prior to, or of equa...
	(c) The Borrower shall not use Revenues to make any payments or satisfy any obligations other than in accordance with the provisions of this Section 8 (Security and Priority; Flow of Funds) and the Indenture Documents and shall not apply any portion o...
	(d) The Indenture provides that all Toll Revenues shall be deposited in the Toll Revenue Fund and applied in the order of priority identified therein, as more fully described, and in accordance with the requirements specified in Section 5.03(b) of the...

	Section 9. Payment of Principal and Interest
	(a) Payment Dates.  The Borrower agrees to pay the principal of and interest on the TIFIA Loan by making payments on the TIFIA Bond in accordance with the provisions of this Agreement and the Indenture Documents on each Semi-Annual Payment Date, begin...
	(b) Capitalized Interest Period.  No payment of the principal of or interest on the TIFIA Loan is required to be made during the Capitalized Interest Period.  On each Semi-Annual Payment Date occurring during the Capitalized Interest Period (and on th...
	(c) Payment of TIFIA Mandatory Debt Service. On each Semi-Annual Payment Date occurring on or after the Debt Service Payment Commencement Date and prior to the Level Payment Commencement Date, the Borrower shall pay TIFIA Mandatory Debt Service in the...
	(d) Payment of TIFIA Scheduled Debt Service. On each Semi-Annual Payment Date occurring on or after the Debt Service Payment Commencement Date and prior to the Level Payment Commencement Date, the Borrower shall pay TIFIA Scheduled Debt Service in the...
	(e) Fixed Level Payments.  On each Semi-Annual Payment Date occurring on or after the Level Payment Commencement Date, the Borrower shall pay TIFIA Debt Service in the amount of one hundred percent (100%) of the Fixed Level Payment, which payments sha...
	(f) Manner of Payment.  Payments under this Agreement and the TIFIA Bond shall be made by wire transfer on or before each Semi-Annual Payment Date in immediately available funds in accordance with payment instructions provided by the TIFIA Lender purs...
	(g) Final Maturity Date.  Notwithstanding anything herein to the contrary, the Outstanding TIFIA Loan Balance and any accrued interest thereon shall be due and payable in full on the Final Maturity Date (or on any earlier date on which the maturity of...
	(h) TIFIA Bond.  As evidence of the Borrower’s obligation to repay the TIFIA Loan, the Borrower shall issue and deliver to the TIFIA Lender, on or prior to the Effective Date, the TIFIA Bond substantially in the form of Exhibit A, having a maximum pri...

	Section 10. Prepayment
	(a) Mandatory Prepayments.  The Borrower shall prepay the TIFIA Loan in whole or in part, without penalty or premium:
	(i) on each Semi-Annual Payment Date, a pro rata portion (based on the relative outstanding principal amounts of the TIFIA Loan and any Additional Obligations that are Senior Lien Obligations) of any Revenue  Sharing Amount payable as of the applicabl...
	(ii) in the amount of any Net Loss Proceeds received by the Borrower or, to the extent Net Loss Proceeds will also be used to prepay other Senior Lien Obligations, in the pro rata amount (based on relative outstanding principal amounts of the TIFIA Lo...
	(iii) upon any voluntary prepayment of any Obligations, other than any voluntary prepayment of any Obligations made with the proceeds of Additional Obligations issued in accordance with the requirements of subsection (a) in the definition thereof for ...
	(iv) an amount equal to one hundred percent (100%) of any Delay Liquidated Damage and Other Damages and Recoveries (as each term is defined in the PAFA as of the Effective Date) received by the Borrower; provided, that the Borrower may, by written req...
	(v) from and after any Semi-Annual Payment Date following the first anniversary of Substantial Completion as of which the Borrower shall have failed to be in compliance with the Rate Coverage Test on four (4) consecutive Calculation Dates, on such Sem...

	(b) Optional Prepayments.  The Borrower may prepay the TIFIA Loan by causing the Trustee to redeem the TIFIA Bond in whole or in part (and, if in part, the amounts thereof to be prepaid shall be determined by the Borrower; provided, however, that such...
	(c) General Prepayment Instructions.  Upon the TIFIA Lender’s receipt of confirmation that payment in full of the entire Outstanding TIFIA Loan Balance and any unpaid interest and fees with respect thereto has occurred as a result of a mandatory or op...

	Section 11. Compliance with Laws
	Section 12. Conditions Precedent
	(a) Conditions Precedent to Effectiveness.  Notwithstanding anything in this Agreement to the contrary, this Agreement shall not become effective until each of the following conditions precedent shall have been satisfied or waived in writing by the TI...
	(i) The Borrower shall have duly executed and delivered to the TIFIA Lender this Agreement and the TIFIA Bond, each in form and substance satisfactory to the TIFIA Lender.
	(ii) The Borrower shall have delivered to the TIFIA Lender certified, complete, and fully executed copies of each Indenture Document and each HRTF Indenture Document, together with any amendments, waivers or modifications thereto, in each case that ha...
	(iii) Counsel to the Borrower shall have rendered to the TIFIA Lender legal opinions satisfactory to the TIFIA Lender in its sole discretion (including those opinions set forth on Exhibit H-1) and bond counsel to the Borrower shall have rendered to th...
	(iv) The Borrower shall have provided a certificate from the Borrower’s Authorized Representative as to the absence of debarment, suspension or voluntary exclusion from participation in Federal Government contracts, procurement and non-procurement mat...
	(v) The Borrower shall have delivered to the TIFIA Lender a certificate from the Borrower’s Authorized Representative in the form attached hereto as Exhibit K (A) as to the satisfaction of certain conditions precedent set forth in this Section 13(a) a...
	(vi) The Borrower shall have complied with the verification requirements set forth in 2 CFR §§ 180.300 and 180.320 and complied with its obligations under 2 CFR § 180.330 in connection with the Principal Project Contracts, and shall have provided evid...
	(vii) The Borrower shall have certified to the TIFIA Lender in the certificate from the Borrower’s Authorized Representative that the Borrower and VDOT have complied with their respective obligations under each Principal Project Contract, including th...
	(1) VDOT has complied with (A) the disclosure requirements set forth in 2 CFR § 180.355, (B) the verification requirements set forth in 2 CFR §§ 180.300 and 180.320, and (C) its obligations under 2 CFR § 180.330 with respect to the Construction Contra...
	(2) All Governmental Approvals necessary to commence construction of the Project have been obtained and that all such Governmental Approvals are final, non-appealable, and in full force and effect (and are not subject to any notice of violation, breac...
	(3) With respect to the Project, the Borrower and VDOT have each complied with NEPA and have delivered a copy of the NEPA Determination to the TIFIA Lender;
	(4) The Borrower and VDOT, respectively, have each complied with all applicable requirements of the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970 (42 U.S.C. § 4601 et seq.) and Title VI of the Civil Rights Act of 196...
	(5) VDOT and each applicable Principal Project Party, as and if applicable, have obtained insurance with respect to the Project, which meets the requirements of Section 15(e) (Compliance with Principal Project Contracts);
	(6) Each performance security instrument delivered to or by VDOT pursuant to any Principal Project Contract as of the Effective Date shall be (A) in compliance with the requirements for such performance security pursuant to the applicable Principal Pr...

	(viii) The Borrower shall have provided to the TIFIA Lender satisfactory evidence that the Project has been included in (A) the metropolitan transportation improvement program adopted by the Hampton Roads Transportation Planning Organization, (B) the ...
	(ix) The Borrower shall have provided evidence to the TIFIA Lender’s satisfaction, no more than thirty (30), but no less than fourteen (14), days prior to the Effective Date, of the assignment by at least two (2) Rating Agencies of a public Investment...
	(x) The Borrower shall have demonstrated to the TIFIA Lender’s satisfaction that as of the Effective Date the aggregate of all committed sources of funds shown in the Base Case Financial Model and in the Project Budget to pay Total Project Costs have ...
	(xi) The Borrower shall have delivered to the TIFIA Lender an original fully executed counterpart (or a certified copy) of the Traffic and Revenue Study in form and substance acceptable to the TIFIA Lender, accompanied by a letter from the preparer of...
	(xii) [The Borrower shall have delivered to the TIFIA Lender an original fully executed counterpart (or a certified copy) of the Consulting Engineer's Report, accompanied by a letter from the Consulting Engineer, dated as of [___], 2021, and certifyin...
	(xiii) The Borrower shall have provided to the TIFIA Lender certified, complete, and fully executed copies of each Principal Project Contract, together with any amendments, waivers or modifications thereto, and any related performance security instrum...
	(xiv) The Borrower shall have delivered to the TIFIA Lender a certified Base Case Financial Model on or prior to the Effective Date, which Base Case Financial Model shall (A) demonstrate that projected Toll Revenues are sufficient to meet the Loan Amo...
	(xv) The Borrower shall have (A) provided evidence satisfactory to the TIFIA Lender that the Borrower is authorized, pursuant Section 33.2-1920, as amended, Code of Virginia of 1950, to pledge, assign, and grant the Liens on the Trust Estate purported...
	(xvi) The Borrower shall have paid in full all invoices delivered by the TIFIA Lender (or by advisors to the TIFIA Lender that have direct billing arrangements with the Borrower) to the Borrower as of the Effective Date for the fees and expenses of th...
	(xvii) The TIFIA Lender shall have delivered its initial TIFIA Lender’s Authorized Representative certificate.
	(xviii) The Borrower shall have (A) obtained a Federal Employer Identification Number, (B) obtained a Data Universal Numbering System or Unique Entity Identifier number, as appropriate, and (C) registered with, and obtained confirmation of active regi...
	(xix) The Borrower shall have provided to the TIFIA Lender evidence that the Borrower is duly organized and validly existing under the laws of its jurisdiction of formation, with full power, authority and legal right to own its properties and carry on...
	(xx) The Borrower shall have provided the TIFIA Lender records of the Eligible Project Costs incurred prior to the Effective Date, in form and substance satisfactory to the TIFIA Lender and in sufficient time prior to the Effective Date to permit the ...
	(xxi) The representations and warranties of the Borrower set forth in this Agreement (including Section 13 (Representations and Warranties of Borrower)) and in each other Related Document shall be true and correct, as of the Effective Date, except to ...
	(xxii) The Borrower shall have provided the TIFIA Lender with evidence satisfactory to the TIFIA Lender that, as of the Effective Date (A) the maximum principal amount of the TIFIA Loan (excluding any interest that is capitalized in accordance with th...
	(xxiii) The Borrower shall have delivered to the TIFIA Lender a duly executed certificate from the Trustee in the form attached hereto as Exhibit J.
	(xxiv) The Borrower shall have provided a certificate from the Borrower’s Authorized Representative as to the prohibition on the use of appropriated funds for lobbying substantially in the form attached hereto as Exhibit N in accordance with 49 CFR §2...
	(xxv) The Borrower shall have delivered such other agreements, documents, instruments, opinions and other items required by the TIFIA Lender, all in form and substance satisfactory to the TIFIA Lender, including evidence that all other Project funding...

	(b) Conditions Precedent to All Disbursements.  Notwithstanding anything in this Agreement to the contrary, the TIFIA Lender shall have no obligation to make any disbursement of loan proceeds to the Borrower (including the initial disbursement hereund...
	(i) With respect to the initial disbursement of the TIFIA Loan:
	(A) the Borrower shall have demonstrated to the TIFIA Lender’s satisfaction that (1) the 2021 HRTF BANs have been issued and (2) the full amount of the proceeds thereof (less reasonable amounts used to [fund reserves and] pay costs of issuance associa...
	(B) the Borrower shall have demonstrated to the TIFIA Lender’s satisfaction that the Borrower has (1) expended all amounts reflected as non-contingency Borrower pay-go amounts in the Project Budget and in the most recent Revised Financial Model (less ...

	(ii) With respect to any disbursement occurring sixty (60) days or more after the Effective Date, the Borrower shall have provided the Financial Plan, or the most recent update thereto, in each case in accordance with Section 21(a) (Financial Plan).
	(iii) To the extent not previously delivered to the TIFIA Lender, the Borrower shall have delivered to the TIFIA Lender certified, complete and fully executed copies of any Indenture Documents or HRTF Indenture Documents, and any amendments to any of ...
	(iv) To the extent not previously delivered to the TIFIA Lender, the Borrower shall have provided certified copies of all Principal Project Contracts and all Additional Project Contracts requested by the TIFIA Lender pursuant to Section 15(b) (Copies ...
	(v) The Borrower shall have demonstrated to the TIFIA Lender’s satisfaction that VDOT has complied in all material respects with its obligations under each Principal Project Contract and Additional Project Contract to which VDOT is a party and shall p...
	(1) All Governmental Approvals necessary as of the time of the applicable disbursement for the development, construction, operation and maintenance of the Project have been issued and are in full force and effect;
	(2) Each Construction Contractor has maintained surety bonds and insurance coverage and amounts as required by the applicable Principal Project Contract or Additional Project Contract; and
	(3) Each of the insurance policies obtained by any applicable Principal Project Party in satisfaction of the conditions in Section 12(a)(vii)(5) (Conditions Precedent to Effectiveness) or required under an Additional Project Contract is in full force ...

	(vi) At the time of, and immediately after giving effect to, any disbursement of TIFIA Loan proceeds then currently requested, (A) no Default or Event of Default hereunder and no event of default (howsoever described or designated) under any other Rel...
	(vii) The representations and warranties of the Borrower set forth in this Agreement (including Section 13 (Representations and Warranties of Borrower)) and in each other Related Document shall be true, correct, and complete as of each date on which a...
	(viii) No Material Adverse Effect, or any event or condition that could reasonably be expected to result in a Material Adverse Effect, shall have occurred and be continuing since the date the Borrower submitted the Application to the TIFIA Lender.
	(ix) The Borrower shall have delivered to the TIFIA Lender a Requisition that complies with the provisions of Section 4 (Disbursement Conditions), and such Requisition has not been expressly denied by the TIFIA Lender.
	(x) The Borrower shall have paid in full all invoices received from the TIFIA Lender (or by advisors to the TIFIA Lender that have direct billing arrangements with the Borrower) as of the date of disbursement of the TIFIA Loan, for the fees and expens...
	(xi) To the extent not previously delivered to the TIFIA Lender, the Borrower shall have provided certified, complete and fully executed copies of each performance security instrument delivered to or by VDOT pursuant to any Principal Project Contract ...
	(xii) The Borrower shall have demonstrated, and the Consulting Engineer shall have confirmed in writing, in each case to the TIFIA Lender’s satisfaction, that the funds described in the Financial Plan most recently submitted to the TIFIA Lender as bei...


	Section 13. Representations and Warranties of Borrower
	(a) Organization; Power and Authority.  The Borrower is a body politic and a political subdivision duly created and validly existing under the laws of the State, has full legal right, power and authority to enter into the Related Documents then in exi...
	(b) Officers’ Authorization.  As of the Effective Date, the officers of the Borrower executing (or that previously executed) the Related Documents, and any certifications or instruments related thereto, to which the Borrower is a party are (or were at...
	(c) Due Execution; Enforceability.  Each of the Related Documents in effect as of any date on which this representation and warranty is made, and to which the Borrower is a party, has been duly authorized, executed and delivered by the Borrower and co...
	(d) Non-Contravention.  The execution and delivery of the Related Documents to which the Borrower is a party, the consummation of the transactions contemplated in the Related Documents and the fulfillment of or compliance with the terms and conditions...
	(e) Consents and Approvals.  No consent or approval of any trustee, holder of any indebtedness of the Borrower or any other Person, and no consent, permission, authorization, order or license of, or filing or registration with, any Governmental Author...
	(f) Litigation.  As of the Effective Date, there is no action, suit, proceeding or, to the knowledge of the Borrower, any inquiry or investigation, in any case before or by any court or other Governmental Authority pending or, to the knowledge of the ...
	(g) Security Interests.  The Indenture Documents and Section 33.2-1920, as amended, Code of Virginia of 1950, establish, in favor of the Trustee for the benefit of the TIFIA Lender, the valid and binding Liens on the Trust Estate that they purport to ...
	(h) No Debarment.  The Borrower has fully complied with its verification obligations under 2 CFR § 180.320 and confirms that, to its knowledge, neither the Borrower nor any of its principals (as defined in 2 CFR § 180.995) is debarred, suspended or vo...
	(i) Accuracy of Representations and Warranties.  The representations, warranties and certifications of the Borrower set forth in this Agreement and the other Related Documents are true, correct, and complete, except to the extent such representations ...
	(j) Transportation Improvement Program.  The Project has been included in (i) the metropolitan transportation improvement program adopted by the Hampton Roads Transportation Planning Organization, (ii) the State transportation plan, and (iii) the Stat...
	(k) Credit Ratings.  The TIFIA Bond has received a public Investment Grade Rating from at least two (2) Rating Agencies, and written evidence of each such public rating has been provided to the TIFIA Lender prior to the Effective Date, and neither pub...
	(l) No Defaults.  No Default or Event of Default, and no event of default (howsoever described or designated) of the Borrower under any Related Document has occurred and is continuing.
	(m) Governmental Approvals.  All Governmental Approvals required as of the Effective Date and any subsequent date on which this representation is made (or deemed made) for the undertaking and completion of the Project, and for the operation and manage...
	(n) Principal Project Contracts.  Each Principal Project Contract in effect as of any date on which this representation and warranty is made is in full force and effect and all conditions precedent to the obligations of the respective parties under ea...
	(o) Information.  The information furnished by the Borrower to the TIFIA Lender, when taken as a whole, does not contain any untrue statement of a material fact or omit to state any material fact necessary to make the statements contained therein not ...
	(p) OFAC; Anti-Corruption Laws.
	(i) None of the Borrower nor, to the knowledge of the Borrower, any Principal Project Party is a Sanctioned Person.
	(ii) None of the Borrower nor, to the knowledge of the Borrower, any Principal Project Party is in violation of or, since the date that is five (5) years prior to the Effective Date, has violated: (A) any applicable Anti-Money Laundering Laws; (B) any...
	(iii) There are no pending or, to the knowledge of the Borrower, threatened claims or investigations by any Governmental Authority against, or any internal investigations conducted by, the Borrower or, to the knowledge of the Borrower, any Principal P...
	(iv) No use of proceeds of the TIFIA Loan or other transaction contemplated by this Agreement or any other Related Document will violate any applicable Sanctions, Anti-Money Laundering Laws, or Anti-Corruption Laws, or any applicable anti-drug traffic...

	(q) Trust Estate.  The TIFIA Debt Service payments are limited obligations of the Borrower, secured solely by the Trust Estate pledged under the Indenture.  The obligation of the Borrower to make TIFIA Debt Service payments does not constitute an inde...
	(r) Compliance with Law.  The Borrower is in compliance in all material respects with, and has conducted (or caused to be conducted) its business and government functions and the business and operations of the Project in compliance in all material res...
	(s) Environmental Matters.  To the Borrower’s knowledge, each Principal Project Party is in compliance with all laws applicable to the Project relating to (i) air emissions, (ii) discharges to surface water or ground water, (iii) noise emissions, (iv)...
	(t) Sufficient Rights and Utilities.  VDOT, as the State entity responsible for building, maintaining, and operating the interstate, primary, and secondary state highway systems in the State, possesses either valid legal and beneficial title to, lease...
	(u) Insurance.  To the best of Borrower’s knowledge and after due inquiry, VDOT is in compliance with all insurance obligations under, and maintains, or causes to be maintained, at all times and with responsible insurers, all insurance as required by,...
	(v) Title.  The Borrower has valid legal and beneficial title to, or a valid leasehold interest in, the personal property and other assets and revenues thereof (including the Toll Revenues and the Trust Estate) on which it purports to grant Liens purs...
	(w) No Liens.  Except for the Lien granted in favor of the Senior Lien Obligations (including the TIFIA Bond), the Borrower has not created, and is not under any obligation to create, and has not entered into any transaction or agreement that would re...
	(x) Intellectual Property.  To the Borrower’s knowledge, VDOT owns, or has adequate licenses or other valid rights to use, all patents, trademarks, service marks, trade names, copyrights, franchises, formulas, licenses and other rights with respect th...
	(y) Investment Company Act.  The Borrower is not, and after applying the proceeds of the TIFIA Loan will not be, required to register as an “investment company” within the meaning of the Investment Company Act of 1940, as amended, and is not “controll...
	(z) Financial Statements.  Each income statement, balance sheet, and statement of operations and cash flows (collectively, “Financial Statements”) delivered to the TIFIA Lender pursuant to Section 21(d) (Financial Statements) has been prepared in acco...
	(aa) Taxes.  The Borrower is not required to file tax returns with any Governmental Authority.
	(bb) ERISA.  Neither the Borrower nor any ERISA Affiliate maintains or otherwise has any liability in respect of any plan or other arrangement that is subject to ERISA or Section 412 of the Tax Code.
	(cc) Sufficient Funds.  The aggregate of (i) all funds that are undrawn but fully and completely committed under the Indenture Documents, this Agreement, and the HRTF Loan described in clause (a) of the definition thereof and (ii) all funds available ...
	(dd) Sovereign Immunity.  The Borrower has no immunity from the jurisdiction of any court of competent jurisdiction or from any legal process therein which could be asserted in any breach of contract action to enforce the obligations of the Borrower u...
	(ee) Patriot Act.  The Borrower is not required to establish an anti-money laundering compliance program pursuant to the Patriot Act.
	(ff) Compliance with Federal Requirements.  With respect to the Project, the Borrower and VDOT have complied with all applicable requirements of NEPA, the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970 (42 U.S.C. § 46...
	(gg) Borrower’s Reliance on VDOT’s Certificate.  To assist with the Borrower’s compliance under this Section 13, the Borrower may rely on a certificate of an authorized representative of VDOT as to VDOT’s compliance with the applicable representations...

	Section 14. Representations and Warranties of TIFIA Lender
	(a) Power and Authority.  The TIFIA Lender has all requisite power and authority to make the TIFIA Loan and to perform all transactions contemplated by the Related Documents to which it is a party.
	(b) Due Execution; Enforceability.  The Related Documents to which it is a party have been duly authorized, executed and delivered by the TIFIA Lender, and are legally valid and binding agreements of the TIFIA Lender, enforceable in accordance with th...
	(c) Officers’ Authorization.  The officers of the TIFIA Lender executing each of the Related Documents to which the TIFIA Lender is a party are duly and properly in office and fully authorized to execute the same on behalf of the TIFIA Lender.

	Section 15. Affirmative Covenants
	(a) Securing Liens.  The Borrower shall at any and all times, so far as it may be authorized by law, pass, make, do, execute, acknowledge and deliver, all and every such further resolutions, acts, deeds, conveyances, assignments, transfers and assuran...
	(b) Copies of Documents.
	(i) The Borrower shall furnish to the TIFIA Lender a copy of any draft documents and final offering documents (including any Indenture Documents) and cash flow projections prepared in connection with the incurrence of any Permitted Debt or other indeb...
	(ii) The Borrower shall provide to the TIFIA Lender, promptly after the sending or receipt thereof, copies of (A) final ratings presentations sent to, and any notices, reports or other written materials (other than those that are ministerial in nature...
	(iii) The Borrower shall provide written notice to the TIFIA Lender of the Borrower’s intent to enter into (or approve VDOT’s entry into) a Principal Project Contract or an Additional Project Contract and  shall provide drafts of any such Principal Pr...

	(c) Use of Proceeds.  The Borrower shall use the proceeds of the TIFIA Loan for purposes permitted by applicable law and as otherwise permitted under this Agreement and the other Related Documents.
	(d) Debarment and Suspension Requirements.  The Borrower shall comply with 2 CFR Part 180, including Subpart C, in particular §§ 180.300 and 180.320, and with 2 CFR § 1200.332.
	(e) Compliance with Principal Project Contracts.  The Borrower shall ensure that VDOT complies in all material respects with its obligations under each Principal Project Contract and pursues all available remedies pursuant thereto to ensure VDOT’s con...
	(i) Achievement of Substantial Completion of the Project in accordance with the Construction Schedule;
	(ii) VDOT's and each Construction Contractor's compliance with 2 CFR Part 180, including Subpart C, in particular §§ 180.300 and 180.320, and with 2 CFR § 1200.332;
	(iii) VDOT’s operation and maintenance of the Project and enforcement of all Tolling Systems Contracts to which it is a party;
	(iv) VDOT's maintenance, and compliance with, all Government Approvals necessary for the development, construction, operation, and maintenance of the Project; and
	(v) each Construction Contractor's maintenance of all performance security instruments and insurance coverages and amounts required by the applicable Principal Project Contract.

	(f) Notice.
	(i) The Borrower shall, within five (5) Business Days after the Borrower learns of the occurrence, give the TIFIA Lender notice of any of the following events or receipt of any of the following notices, as applicable, setting forth details of such eve...
	(A) Substantial Completion:  the occurrence of Substantial Completion, such notice to be provided in the form set forth in Exhibit L;
	(B) Defaults; Events of Default:  the occurrence of any Default or Event of Default;
	(C) Litigation:  (1) the filing of any litigation, suit or action, or the commencement of any proceeding, against the Borrower before any arbitrator, Governmental Authority, alternative dispute resolution body, or other neutral third-party, or the rec...
	(D) Delayed Governmental Approvals:  any failure to receive or delay in receiving any Governmental Approval or making any required filing, notice, recordation or other demonstration to or with a Governmental Authority, in each case to the extent such ...
	(E) Environmental Notices: any notice of material violation under any Environmental Law related to the Project or any material changes to the NEPA Determination;
	(F) Amendments: except as otherwise agreed by the TIFIA Lender in writing, copies of (1) any proposed amendments to any Principal Project Contract or other Related Document at least thirty (30) days prior to the effective date thereof and (2) fully ex...
	(G) Principal Project Contract Defaults:  any material breach or default or event of default on the part of the Borrower, VDOT, or any other party under any Principal Project Contract or any Additional Project Contract;
	(H) Compensation Event; Compensable Maintenance Events; Contractor Acts:  the occurrence of any event that the Borrower has determined constitutes, or would reasonably be expected to determine to constitute, a Compensation Event, Compensable Maintenan...
	(I) Uncontrollable Force:  the occurrence of any Uncontrollable Force that could reasonably be expected to result in a Material Adverse Effect;
	(J) Project Changes:  any (1) change to the Total Project Costs forecasts in excess of five percent (5%) of total forecasted Total Project Costs, together (in the case of increased costs) with a written description of the committed funding sources ava...
	(K) Ratings Changes:  any change in the rating assigned to any Obligations by any Rating Agency that has provided a public rating on such indebtedness, the Borrower, or the Toll Revenues;
	(L) 2 CFR Notices:  (1) that any of the information set forth in the certificate provided pursuant to Section 12(a)(iv) (Conditions Precedent to Effectiveness) was incorrect at the time the certificate was delivered or there has been a change in statu...
	(M) Appropriations: if the appropriation of the HRTF Revenues to the HRTF (1) was not included in each biennial budget or any supplemental budget that is presented to the General Assembly, and/or (2) if the General Assembly failed to appropriate for t...
	(N) Rate Stabilization Fund Deposits and Withdrawals: each HRTF Transfer into the Rate Stabilization Fund and each withdrawal from the Rate Stabilization Fund (including a description of the amount and purpose of such withdrawal);
	(O) Material Events:  the filing of (together with a copy of) any notice to the Municipal Securities Rulemaking Board of any of the events described in clause (b)(5)(i)(C) of Rule 15c2-12 of the U.S. Securities and Exchange Commission (or any similar ...
	(P) Other Adverse Events:  the occurrence of any other event or condition, including any notice of breach from a contract counterparty, that could reasonably be expected to result in a Material Adverse Effect.

	(ii) The Borrower shall provide the TIFIA Lender with any further information reasonably requested by the TIFIA Lender from time to time concerning the matters described in Section 15(f)(i) (Notice).

	(g) Remedial Action.  Within thirty (30) calendar days after the Borrower learns of the occurrence of an event specified in Section 15(f)(i) (Notice) (other than in Section 15(f)(i)(A) (Substantial Completion), (Section 15(f)(i)(F) (Amendments), Secti...
	(h) Maintain Legal Structure.  The Borrower shall maintain its existence as a body politic and a political subdivision under the laws of the State. The Borrower shall at all times do or cause to be done all things necessary to obtain, preserve, renew,...
	(i) Annual Rating.  The Borrower shall, commencing in 2022, no later than the last Business Day of June of each year during the term of the TIFIA Bond, at no cost to the TIFIA Lender, provide to the TIFIA Lender a public rating on the TIFIA Bond and a...
	(j) Deposit of Liquidated Damages and Other Recoveries. The Borrower shall deposit into the Toll Revenue Fund all liquidated damages that it receives with respect to any Principal Project Contract or Additional Project Contract and all Other Recoverie...
	(k) Funds and Accounts; Permitted Investments.
	(i) TIFIA Loan Reserve Account.
	(A) The Borrower shall provide initial funding for the TIFIA Loan Reserve Account pursuant to Section 15(l)(i) (HRTF Transfers).
	(B) Amounts in the TIFIA Loan Reserve Account shall be made available to ensure the timely payment of TIFIA Mandatory Debt Service.  To the extent the Trustee withdraws amounts from the TIFIA Loan Reserve Account, the Borrower shall cause such Account...

	(ii) Senior Lien Obligations Reserve Fund.  With respect to any Senior Lien Obligations other than the TIFIA Loan, the Borrower shall deposit amounts into the Senior Lien Obligations Reserve Fund so that such Fund or Account is funded in an amount equ...
	(iii) Second Lien Obligations Reserve Fund.  The Borrower shall deposit amounts into the Second Lien Obligations Reserve Fund so that such Fund or Account is funded in an amount equal to the Second Lien Obligations Reserve Requirement applicable to su...
	(iv) Tolling O&M Reserve Fund.  At all times from and after the Transition Date, the Borrower shall fund the Tolling O&M Reserve Fund in an amount equal to the Tolling O&M Reserve Fund Requirement.  The Borrower’s failure to deposit the Tolling O&M Re...
	(v) Major Maintenance and Renewal Fund.
	(A) The Borrower shall provide initial funding for the Major Maintenance and Renewal Fund pursuant to Section 15(l)(ii) (HRTF Transfers).
	(B) Amounts in the Major Maintenance and Renewal Fund shall be made available to ensure the timely payment of Major Maintenance and Renewal Fund Permitted Expenditures.  To the extent the Borrower withdraws amounts from the Major Maintenance and Renew...

	(vi) Revenue Stabilization Fund.
	(A) The Borrower shall provide initial funding for the Major Maintenance and Renewal Fund pursuant to Section 15(l)(iv) (HRTF Transfers).
	(B) Amounts in the Revenue Stabilization Fund shall be available to ensure the timely payment of  (1) TIFIA Mandatory Debt Service, (2) debt service with respect to all other Senior Lien Obligations, and (3) with respect to each July 1 Semi-Annual Pay...

	(vii) General Reserve Fund.
	(A) The Borrower shall use amounts on deposit in the Unrestricted General Reserve Account and the General Reserve Fund (and not yet deposited to any Account thereunder), in that order, to make up shortfalls in higher priority deposits in the cash flow...
	(B) As provided in Section 16(d) (Restricted Payments), the Borrower shall deposit amounts into the Unrestricted General Reserve Account only after satisfying the Restricted Payment Conditions as of the Calculation Date on which the Borrower proposes ...

	(viii) Revenue Sharing Account. The Borrower shall use amounts in the Revenue Sharing Account solely to make mandatory prepayments pursuant to Section 10(a)(i) (Mandatory Prepayments). The Borrower shall cause the Trustee to transfer any Revenue Shari...
	(ix) Additional Network Project Cost Fund. The Borrower may deposit amounts to the Additional Network Project Cost Fund only after it has satisfied each of the Restricted Payment Conditions as of the Calculation Date on which it proposes to make such ...
	(A) the Borrower has delivered a complete, correct and fully executed version of the Standard Project Agreement pursuant to which the Borrower has become committed to contribute the amounts proposed to be transferred to the ANCPF Restricted Account; and
	(B) the   Borrower shall have delivered to the TIFIA Lender a certificate from the Borrower's Authorized Representative, in form and substance reasonably satisfactory to the TIFIA Lender, that provides a budget for the Additional Tolled Lanes or the T...

	(x) VDOT Repayment Fund.  The Borrower may deposit amounts to the VDOT Repayment Fund only after it has satisfied each of the applicable Restricted Payment Conditions as of the Calculation Date on which it proposes to make a deposit to any such Fund. ...
	(xi) HRTF Repayment Fund.  The Borrower may deposit amounts to the HRTF Repayment Fund only after it has satisfied each of the applicable Restricted Payment Conditions as of the Calculation Date on which it proposes to make a deposit to any such Fund ...
	(xii) Permitted Investments. The Borrower shall hold (or cause the Trustee to hold) amounts on deposit in the Senior Lien Obligations Fund and the TIFIA Loan Reserve Account uninvested or invested in Permitted Investments. Permitted Investments must m...
	(xiii) Post-Construction Transfers from the Project Fund.  Upon Final Completion (as defined in the PAFA), the Borrower shall transfer, or shall cause the Trustee to transfer any amounts remaining in the Project Fund to the Toll Revenue Fund.

	(l) HRTF Transfers.
	(i) By no later than the Debt Service Payment Commencement Date, the Borrower shall fund the TIFIA Loan Reserve Account from the proceeds of one or more HRTF Transfers in an amount equal to the TIFIA Debt Service Reserve Required Balance. The Borrower...
	(ii) By no later than the later of (A) the Substantial Completion Date and (B) the date of the initial disbursement of the TIFIA Loan hereunder, the Borrower shall deposit HRTF Revenues into the Major Maintenance and Renewal Fund in an amount equal to...
	(iii) The Borrower shall make an HRTF Transfer into the Major Maintenance and Renewal Fund on July 15 of each year while the TIFIA Loan remains outstanding in the amount necessary to cause the balance on deposit in the Major Maintenance and Renewal Fu...
	(iv) By no later than the Debt Service Payment Commencement Date, the Borrower shall deposit HRTF Revenues into the Revenue Stabilization Fund in an amount equal to the Revenue Stabilization Fund Requirement.  The Borrower’s failure to deposit the ful...
	(v) The Borrower shall make an HRTF Transfer into the Revenue Stabilization Fund on July 15 of each year in the amount necessary to cause the balance on deposit in the Revenue Stabilization Fund to be equal to the Revenue Stabilization Fund Requiremen...

	(m) Rate Coverage. The Borrower shall, subject to the remainder of this paragraph, fix, charge and collect rates and charges such that Net Cash Flow in each Calculation Period through the Final Maturity Date shall be projected to produce (i) a Senior ...
	(n) Material Obligations; Liens.  The Borrower shall pay its material obligations promptly and in accordance with their terms and pay and discharge promptly all taxes, assessments, and governmental charges or levies imposed upon it or upon the Trust E...
	(o) Hedging.
	(i) As a condition to the issuance of any Obligations that bear interest at a Variable Interest Rate (subject to Section 16(o) (Hedging), the Borrower shall enter into a Qualified Hedge with respect to such Obligations and shall maintain such Qualifie...
	(ii) Each Qualified Hedge shall provide for a fixed interest rate resulting in fixed payment amounts payable by the Borrower to the Qualified Hedge Provider.  The Borrower’s obligations to pay Hedging Obligations and Hedging Termination Obligations sh...
	(iii) Any Hedging Transaction entered into subsequent to the initial Qualified Hedge (a “Subsequent Qualified Hedge”) shall (A) be a Qualified Hedge, (B) commence no later than the termination date of the Qualified Hedge that is terminating and (C) te...
	(iv) The Borrower shall not commence seeking any bids from any Qualified Hedge Provider for a Subsequent Qualified Hedge unless, at least thirty (30) days prior thereto, the Borrower has delivered to the TIFIA Lender evidence satisfactory to the TIFIA...
	(v) The Trustee shall be granted a security interest in each Qualified Hedge and payments due under each Qualified Hedge in order to secure the Borrower’s obligations under the TIFIA Loan Documents.  The Hedging Agreements shall provide that all payme...
	(vi) The Borrower shall neither terminate (other than Permitted Hedging Terminations), transfer, nor consent to any transfer (other than to a Qualified Hedge Provider) of any existing Qualified Hedge without the TIFIA Lender’s prior written consent as...
	(vii) If at any time a Hedging Bank no longer satisfies the requirements for a Qualified Hedge Provider, the Borrower shall, within thirty (30) days (or such lesser number of days required by the applicable Hedging Agreement, including any credit supp...

	(p) Credit Support Instruments.
	(i) The Borrower may replace all or a portion of the required balance of the Senior Lien Obligations Reserve Fund, the Second Lien Obligations Reserve Fund, the Subordinate Obligations Reserve Fund, or any Account under any of the foregoing, in accord...
	(ii) The Borrower shall not enter into any Credit Support Instrument that permits the provider of such Credit Support Instrument to accelerate the Borrower’s reimbursement obligations.
	(iii) If at any time the issuer of Credit Support Instrument ceases to be a Qualified Issuer, the Borrower shall cause such Credit Support Instrument to be replaced by a new Credit Support Instrument from a Qualified Issuer within ten (10) calendar da...
	(iv) If any Credit Support Instrument securing a Reserve Fund is scheduled to expire prior to the Final Maturity Date, the Borrower shall replace such Credit Support Instrument with a new Credit Support Instrument from a Qualified Issuer at least thir...

	(q) Net Loss Proceeds.  If the Borrower receives Net Loss Proceeds, the Borrower shall apply all such Net Loss Prepayments as specified in Section 10(a)(ii) (Mandatory Prepayments)
	(r) SAM Registration.  The Borrower shall (i) maintain its active registration status with the federal System for Award Management (www.SAM.gov) (or any successor system or registry) and (ii) within sixty (60) days prior to each anniversary of the Eff...
	(s) Immunity.  The Borrower agrees that it will not assert any immunity (and hereby confirms that it has no such immunity) it may have as a governmental entity from lawsuits, other actions and claims, and any judgments with respect to the enforcement ...
	(t) Patriot Act.  If the anti-money laundering compliance program provisions of the Patriot Act become applicable to the Borrower, then the Borrower will provide written notice to the TIFIA Lender of the same and will promptly establish an anti-money ...
	(u) Cargo Preference Act.  Pursuant to 46 CFR Part 381, the Borrower hereby agrees as follows, and shall insert the following clauses in contracts entered into by the Borrower pursuant to which equipment, materials or commodities may be transported by...
	(i) At least fifty percent (50%) of any equipment, materials or commodities procured, contracted for or otherwise obtained with TIFIA Loan proceeds, and which may be transported by ocean vessel, shall be transported on privately owned United States-fl...
	(ii) Within twenty (20) days following the date of loading for shipments originating within the United States or within thirty (30) Business Days following the date of loading for shipments originating outside the United States, a legible copy of a ra...

	(v) Lobbying.  The Borrower shall comply with all applicable certification, declaration and/or disclosure requirements under 49 CFR Part 20.
	(w) Reporting Subawards and Executive Compensation.  To the extent applicable, the Borrower shall comply, and shall require each subrecipient to comply, with the reporting requirements set forth in Exhibit Q hereto.

	Section 16. Negative Covenants
	(a) Indebtedness.
	(i) Prior to the incurrence of Additional Obligations, the Borrower shall provide to the TIFIA Lender (A) a certificate signed by the Borrower’s Authorized Representative, demonstrating to the TIFIA Lender’s satisfaction that such proposed indebtednes...
	(ii) Except for Additional Obligations, the Borrower shall not, without the prior written consent of the TIFIA Lender, issue or incur indebtedness under the Indenture; provided that (1) the Borrower shall not incur any indebtedness of any kind payable...
	(iii) The Borrower shall not issue Variable Interest Rate Obligations without the prior written consent of the TIFIA Lender.
	(iv) To the extent any Obligations consists of Put Bonds, the Borrower must maintain a Credit Support Instrument that will pay any amounts payable by the Borrower in respect of such Put Bonds.
	(v) The Borrower shall not enter into any Balloon Indebtedness without the prior written consent of the TIFIA Lender.

	(b) No Lien Extinguishment; Adverse Amendments.  The Borrower shall not, and shall not permit any Person to, without the prior written consent of the TIFIA Lender, (i) extinguish, impair, or transfer the Liens on the Trust Estate granted pursuant to t...
	(c) No Prohibited Liens.  Except for the Liens granted pursuant to the Indenture Documents, the Borrower shall not create, incur, assume or permit to exist any Lien on the Trust Estate, the Toll Revenues, or the Borrower’s respective rights therein.  ...
	(d) Restricted Payments.  The Borrower shall not at any time deposit any funds into the VDOT Repayment Fund, the HRTF Repayment Fund, the Additional Network Costs Payment Fund, or the Unrestricted General Reserve Account, whether pursuant to Section 5...
	(i) the Debt Service Payment Commencement Date has occurred and the  Borrower shall have commenced making payments of principal of the TIFIA in accordance with Exhibit G;
	(ii) each Reserve Fund is fully funded to the applicable required amount;
	(iii) no Default has occurred and is continuing and no Event of Default has occurred and not been waived in writing by the TIFIA Lender;
	(iv) all TIFIA Mandatory Debt Service, all TIFIA Scheduled Debt Service, and all principal and interest in respect of all other Obligations for all Payment Dates through such Semi-Annual Payment Date shall have been paid in full (including any amounts...
	(v) the amount on deposit in the General Reserve Fund (excluding any amounts deposited to the Unrestricted General Reserve Account) is at least equal to [$20,000,000] and will be at least equal to [$20,000,000] following any such restricted payment or...
	(vi) the Senior Debt Service Coverage Ratio (1) for the Calculation Periods ending on the then current Calculation Date and as of each of the immediately preceding Calculation Date is or was, as applicable, equal to at least [1.35:1.00] and (2) for th...
	(vii) the All-in Costs Coverage Ratio (1) for the Calculation Periods ending on the then current Calculation Date and as of each of the immediately preceding Calculation Date is or was, as applicable, equal to at least [1.10:1.00] and (2) for the Calc...
	(viii) the Loan Life Coverage Ratio for each Calculation Date from the current Calculation Date through the Final Maturity Date is not less than [1.50:1.00];

	(e) Principal Project Contracts; Additional Project Contracts.
	(i) New Principal Project Contracts.  The Borrower shall not, and shall not permit VDOT to, in each case without the prior written consent of the TIFIA Lender, enter into any Principal Project Contract that is not in effect as of the Effective Date (o...
	(ii) Additional Project Contracts. The Borrower shall not, without the prior written consent of the TIFIA Lender, enter into (or consent to VDOT’s entry into) any Additional Project Contract (or series of related contracts) allocable to the Project or...
	(iii) Actions under Existing Principal Project Contracts.
	(A) The Borrower shall not waive or excuse VDOT's obligation to refund amounts to the Borrower pursuant to and in accordance with Section 7.01(c) of the PAFA without the prior written consent of the TIFIA Lender.
	(B) The Borrower shall not agree to any amount of, or waive any claim with respect to, any Commission Damages (as such term is defined in the MTA) without the prior written consent of the TIFIA Lender. The Borrower shall not waive any Compensation Eve...
	(C) The Borrower shall not agree to any amount of, or waive any claim with respect to, any Compensable Maintenance Event or Contractor Act (as each such term is defined in the MTA) without the prior written consent of the TIFIA Lender. The Borrower sh...
	(D) The Borrower shall not select or agree to a Transition Date (pursuant to the MTA or otherwise) prior to HRBT Segment Toll Day One (as described in the definition of Transition Date) without the prior written consent of the TIFIA Lender.
	(E) The Borrower shall not agree to any action in connection with any item listed in Section 1 of Exhibit 13 to the PAFA without the prior written consent of the TIFIA Lender.


	(f) Changes to Tolling Policies.  The Borrower shall not make any change to its toll policies for the Project in a manner that would be reasonably likely to result in a material reduction to projected Toll Revenues in comparison to the Base Case Proje...
	(g) Additional Tolled Lanes; Toll System Network Project.  The Borrower shall not undertake any work of a physical nature (excluding internal planning and budgeting and environmental review and approvals) with respect to any Additional Tolled Lanes or...
	(h) No Prohibited Sale, Lease or Assignment.  The Borrower shall not sell, lease, or assign its rights and obligations under any Related Document, unless such sale, lease or assignment (A) could not reasonably be expected to result in a Material Adver...
	(i) Organizational Documents; Fiscal Year.  The Borrower shall not at any time (i) amend or modify its Organizational Documents (other than any amendment or modification that is of a ministerial nature and that is not adverse to the interests of any S...
	(j) Transactions with other Governmental Authorities.  Except for the transactions expressly contemplated in the TIFIA Loan Documents, the Borrower shall not engage in any other transactions in connection with the Project with any other Governmental A...
	(k) No Payment with Federal Funds.  The Borrower shall not pay any portion of TIFIA Debt Service nor any other amount to the TIFIA Lender or to the Federal Government pursuant to the TIFIA Loan Documents with funds received directly or indirectly from...
	(l) Change in Legal Structure; Mergers and Acquisitions.  The Borrower shall not, and shall not agree to, reorganize, consolidate with, or merge into another Person unless (A) such Person is a successor public entity or agency created by State law tha...
	(m) No Defeasance of TIFIA Bond.  The Borrower shall not defease the TIFIA Bond pursuant to the Indenture and the TIFIA Supplemental Indenture without the prior written consent of the TIFIA Lender.
	(n) OFAC Compliance.
	(i) The Borrower shall not:
	(A) violate (1) any applicable Anti-Money Laundering Laws, (2) any applicable Sanctions, (3) any applicable Anti-Corruption Laws or (4) any applicable anti-drug trafficking or anti-terrorism laws, civil or criminal;
	(B) use the proceeds of the TIFIA Loan for purposes other than those permitted by applicable law and as otherwise permitted under this Agreement and the other Related Documents; or
	(C) make a payment, directly or indirectly, to any Principal Project Party that (1) to  the Borrower’s knowledge  has violated any of the laws referenced in Section 16(n)(i) (OFAC Compliance) or (2) is a Sanctioned Person.

	(ii) The Borrower shall ensure that each of its directors, officers, employees, and agents, shall not, directly or indirectly, use the proceeds of the TIFIA Loan or lend to, make any payment to, contribute or otherwise make available any funds to any ...

	(o) Hedging.  Other than Hedging Transactions expressly permitted hereunder, the Borrower shall not enter into any swap or hedging transaction, including inflation indexed swap transactions, “cap” or “collar” transactions, futures, or any other hedgin...

	Section 17. Indemnification
	Section 18. Sale of TIFIA Loan
	Section 19. Events of Default and Remedies
	(a) An “Event of Default” shall exist under this Agreement if any of the following occurs:
	(i) Payment Default.  The Borrower shall fail to pay any amount of principal of or interest on the TIFIA Loan (including TIFIA Debt Service required to have been paid pursuant to the provisions of Section 9 (Payment of Principal and Interest), and any...
	(ii) Covenant Default.  The Borrower shall fail to observe or perform any covenant, agreement or obligation of the Borrower under this Agreement (including any payment of fees or other amounts (other than principal and interest) payable hereunder), th...

	(iii) Development Default.  A Development Default shall occur.
	(iv) Misrepresentation Default.  Any of the representations, warranties or certifications of the Borrower made in or delivered pursuant to the TIFIA Loan Documents (or in any certificates delivered by the Borrower in connection with the TIFIA Loan Doc...
	(A) such misrepresentation is not intentional;
	(B) such misrepresentation is not a misrepresentation in respect of Section 13(h) (No Debarment), Section 13(j) (Transportation Improvement Program), Section 13(p) (OFAC; Anti-Corruption Laws), Section 13(ee) (Patriot Act), or Section 13(ff) (Complian...
	(C) in the reasonable determination of the TIFIA Lender, such misrepresentation has not had, and would not reasonably be expected to result in, a Material Adverse Effect;
	(D) in the reasonable determination of the TIFIA Lender, the underlying issue giving rise to the misrepresentation is capable of being cured;
	(E) the underlying issue giving rise to the misrepresentation is cured by the Borrower within thirty (30) days from the date on which the Borrower first became aware (or reasonably should have become aware) of such misrepresentation; and
	(F) the Borrower diligently pursues such cure during such thirty (30) day period.

	(v) Acceleration of Senior Lien Obligations, Second Lien Obligations or Subordinate Obligations.  Any acceleration shall occur of the maturity of any Senior Lien Obligations, Second Lien Obligations, or Subordinate Obligations, or any such Senior Lien...
	(vi) Acceleration or Non-Payment of HRTF Obligations.
	(vii) Cross-Default to Other Financing Documents.  Any of the representations, warranties or certifications of the Borrower made in or delivered pursuant to any Indenture Document, any other agreement under which the Borrower has incurred indebtedness...
	(viii) Cross Default to Principal Project Contracts.  (A) The Borrower, VDOT, or any other Principal Project Party shall default in the timely performance of any covenant, agreement or obligation under any Principal Project Contract (unless in any cas...
	(ix) Judgments.  One or more judgments (A) for the payment of money in an aggregate amount in excess of $5,000,000 (inflated annually by CPI) that are payable from the Trust Estate or any portion thereof, including the Revenues, and are not otherwise ...
	(x) Failure to Maintain Existence; Organizational Documents.  The Borrower shall fail to maintain its existence as a body politic and a political subdivision created and existing under the laws of the State or the HRTAC Act shall be repealed or amende...
	(xi) Occurrence of a Bankruptcy Related Event.
	(A) A Bankruptcy Related Event shall occur with respect to the Borrower.
	(B) A Bankruptcy Related Event shall occur with respect to any letter of credit issuer; provided, that no Event of Default shall be deemed to have occurred or be continuing under this clause (B) if such letter of credit issuer is replaced by a new iss...
	(C) A Bankruptcy Related Event shall occur with respect to any Principal Project Party; provided, that (1) prior to Substantial Completion of the Project, the occurrence of a Bankruptcy Related Event with respect to any Construction Contractor shall n...

	(xii) Project Abandonment.  Any Borrower Related Party shall abandon the Project.
	(xiii) Invalidity of TIFIA Loan Documents. (A) Any TIFIA Loan Document ceases to be in full force and effect (other than as a result of the termination thereof in accordance with its terms) or becomes void, voidable, illegal or unenforceable, or the B...
	(xiv) Invalidity of the HRTF Indenture.  The HRTF Indenture ceases to be in full force and effect (other than as a result of the termination thereof in accordance with its terms) or becomes void, voidable, illegal or unenforceable, or any party theret...
	(xv) Cessation of Operations.  Operation of the Project shall cease for a continuous period of not less than one hundred eighty (180) days unless such cessation of operations shall occur by reason of an Uncontrollable Force that is not due to the faul...
	(xvi) Funding of Required Amounts.
	(A) The Borrower shall fail to fund one hundred percent (100%) of the initial required minimum balance in any of the TIFIA Loan Reserve Account, the Major Maintenance and Renewal Fund or the Revenue Stabilization Fund by the date required for such dep...
	(B) The Borrower shall, in any year prior to the Final Maturity Date, fail to make an HRTF Transfer to the Revenue Stabilization Fund in the full amount required to cause the balance on deposit in the Revenue Stabilization Fund to be at least equal to...
	(C) The Borrower shall, in any year prior to the Final Maturity Date, fail to make an HRTF Transfer to the Major Maintenance and Renewal Fund in the full amount required to cause the balance on deposit in the Major Maintenance and Renewal Fund to be a...
	(D) Except as described in clauses (A) – (C) above, the Borrower shall fail to make any deposit from time to time required hereunder or under any of the Indenture Documents to be made into any Fund or Account (other than the VDOT Repayment Fund, the H...


	(b) Upon the occurrence of an Event of Default described in Section 19(a)(iii) (Development Default), the TIFIA Lender may (i) suspend the disbursement of TIFIA Loan proceeds hereunder, (ii) terminate all of its obligations hereunder with respect to t...
	(c) Upon the occurrence of any Bankruptcy Related Event with respect to the Borrower, all obligations of the TIFIA Lender hereunder with respect to the disbursement of any undisbursed amounts of the TIFIA Loan shall automatically be deemed terminated,...
	(d) Upon the occurrence of any other Event of Default, the TIFIA Lender, by written notice to the Borrower, may (i) suspend or terminate all of its obligations hereunder with respect to the disbursement of any undisbursed amounts of the TIFIA Loan, an...
	(e) Whenever any Event of Default hereunder shall have occurred and be continuing, the TIFIA Lender shall be entitled and empowered to institute any actions or proceedings at law or in equity for the collection of any sums due and unpaid hereunder, un...
	(f) Whenever any Event of Default hereunder shall have occurred and be continuing, the TIFIA Lender may suspend or debar the Borrower from further participation in any Federal Government program administered by the TIFIA Lender and to notify other dep...
	(g) No action taken pursuant to this Section 19 shall relieve Borrower from its obligations pursuant to this Agreement, the TIFIA Bond or the other TIFIA Loan Documents, all of which shall survive any such action.

	Section 20. Accounting and Audit Procedures; Inspections; Reports and Records
	(a) Accounting and Audit Procedures.  The Borrower shall establish fiscal controls and accounting procedures sufficient to assure proper accounting for all Project-related transactions (including collection of Revenues, and any other revenues attribut...
	(b) Inspections.  So long as the TIFIA Loan or any portion thereof shall remain outstanding and until five (5) years after the TIFIA Loan shall have been paid in full, the TIFIA Lender shall have the right, upon reasonable prior notice, to visit and i...
	(c) Reports and Records.  The Borrower shall maintain and retain all files relating to the Project, the Revenues and the TIFIA Loan until three (3) years after the later of the date on which (i) all rights and duties hereunder and under the TIFIA Bond...
	(d) Copies of Debt Related Notices.  The Borrower shall provide to the TIFIA Lender, promptly after the sending or receipt thereof, copies of (i) final ratings presentations sent to, and any notices, reports or other written materials (other than thos...
	(e) Required Audit.  The Borrower shall have a single or program-specific audit conducted in accordance with 2 CFR Part 200 Subpart F and 31 U.S.C. § 7502 in 2021 and annually thereafter, except to the extent biennial audits are permitted for the Borr...

	Section 21. Financial Plan, Semi-Annual Coverage Certificates; Statements, and Reports
	(a) Financial Plan.  The Borrower shall provide a Financial Plan to the TIFIA Lender and the FHWA Division Office within sixty (60) days after the Effective Date and annually thereafter until the TIFIA Loan has been repaid in full, in each case not la...
	(i) Each Financial Plan shall be prepared in accordance with GASB and shall  satisfy FHWA’s Major Project Financial Plan requirements, as amended from time to time.
	(ii) Together with each Financial Plan, the Borrower shall deliver:  (A) a certificate signed by the Borrower’s Authorized Representative to the effect that the Financial Plan, including the assumptions and supporting documentation, is accurate and re...
	(iii) Each Financial Plan shall:
	(A) provide an updated cash flow statement showing, for the Borrower Fiscal Year most recently ended, (1) actual annual cash inflows (Revenues, HRTF Transfers, and other income), (2) actual annual outflows (including all Debt Service, Tolling O&M Cost...
	(B) provide an updated cash flow statement showing projected annual amounts for each of the items described in clause (A) above, in each case through the Final Maturity Date;
	(C) report on variances during the prior Borrower Fiscal Year between (1) the actual Tolling O&M Costs and the budgeted Tolling O&M Costs  and (2) the actual amounts deposited to the Operation and Maintenance Reserve Fund in order to maintain the Toll...
	(D) provide a schedule of then current toll rates and charges applicable to any segment of the Express Lanes Network and any planned increases thereto;
	(E) to the extent that any Hedging Transactions are then in effect, report on the notional amounts and mark to market values (provided by the Qualified Hedge Provider) under such Hedging Transactions, in each case as of the last day of the most recent...
	(F) provide a written narrative that (1) explains any variances greater than 10% in comparison to the Base Case Financial Model and the most recent Financial Plan with respect to (i) Revenues, HRTF Transfers and the amounts deposited into each of the ...

	(iv) In addition to the above, prior to the Substantial Completion Date, each Financial Plan shall:
	(A) provide the current estimate of Total Project Costs and the remaining cost to complete the Project, identify any significant cost changes since the previous Financial Plan, discuss the reasons for and implications of the cost changes, and include ...
	(B) provide updates to the Construction Schedule, including major milestones for each phase of the Project (including an updated Projected Substantial Completion Date), and compare current milestone dates with the milestone dates in the Construction S...
	(C) provide current estimates of sources and uses of funds for the Project, identify any significant funding changes since the preceding Financial Plan, discuss the reasons for and implications of such funding changes, and include a summary table show...
	(D) provide the total value of approved changes in Total Project Costs, and provide a listing of each individual change valued at $5,000,000 or more, setting forth the rationale or need for such changes and describing the impact of such changes on the...
	(E) contain a written narrative executive summary of the topics described in clauses (A) through (D) above since the Effective Date and since the  date of the information included in the most recent Financial Plan, describing in reasonable detail all ...


	(b) Semi-Annual Coverage Certificates.  Within fifteen (15) days after each Calculation Date, the Borrower shall deliver to the TIFIA Lender, a certificate in the form of Exhibit P and signed by the Borrower’s Authorized Representative (each, a “Semi-...
	(c) Modifications to Total Project Costs.  For the period through the Substantial Completion Date, the Borrower shall provide written notification to the TIFIA Lender of any notification the Borrower receives from VDOT concerning “Additional Costs” (a...
	(d) Financial Statements.  The Borrower shall furnish to the TIFIA Lender:
	(i)
	(B) as soon as available, but no later than one hundred twenty (120) days after the end of each Borrower Fiscal Year, a copy of the audited income statement and balance sheet of the Borrower as of the end of such fiscal year and the related audited st...
	(ii) All such financial statements shall be complete and correct in all material respects and shall be prepared in reasonable detail and in accordance with GASB (or in the case of non-U.S. Persons, substantially equivalent principles) applied consiste...

	(e) Officer’s Certificate.  The Borrower shall furnish to the TIFIA Lender, together with each delivery of annual audited or interim unaudited financial statements of the Borrower pursuant to Section 21(d) (Financial Statements), a certificate signed ...

	Section 22. Project Oversight and Monitoring
	(a) Project Development, Design and Construction.  The TIFIA Lender shall have the right in its sole discretion to monitor (or direct its agents to monitor) the development, including environmental compliance, design, right-of-way acquisition, and con...
	(b) Reporting.  The Borrower shall furnish to the TIFIA Lender the documentation described below.
	(i) Monthly Construction Progress Report.  On or before the last Business Day of any calendar month during the Construction Period, a report executed by a Borrower’s Authorized Representative that:
	(A) includes a copy of the monthly report that VDOT provides to the Borrower pursuant to each Principal Project Contract;
	(B) specifies the amount of Total Project Costs expended since the Effective Date as well as during the preceding calendar month and the amount of Total Project Costs estimated to be required to complete the Project;
	(C) provides a demonstration that the Borrower has sufficient funds (including funds on hand and funds obtainable without undue delay or conditions that cannot reasonably be satisfied by the Borrower as and when such funds are needed) to complete the ...
	(D) provides an assessment of the overall construction progress of the Project since the date of the last report and since the Effective Date, together with an assessment of how such progress compares to the Construction Schedule;
	(E) specifies the most recent projections for the Substantial Completion Date as compared to the Projected Substantial Completion Date specified in the Financial Plan most recently submitted to the TIFIA Lender;
	(F) provides a detailed description of all material problems (including actual and anticipated cost and/or schedule overruns, if any) encountered or anticipated in connection with the construction of the Project since the date of the last report, toge...
	(G) specifies the delivery status of major equipment and the effect, if any, that the anticipated delivery dates of such equipment has on the overall Construction Schedule;
	(H) specifies any proposed or pending change orders;
	(I) specifies any material changes or deviations from the Borrower’s land procurement plans or schedule;
	(J) to the extent received by the Borrower from VDOT, a copy of each report delivered by any Construction Contractor to VDOT that has not previously been delivered to the TIFIA Lender in a prior report delivered pursuant to this Section 22(b)(i); and
	(K) provides a discussion or analysis of such other matters related to the Project as the TIFIA Lender may reasonably request.  The Borrower shall respond, and use commercially reasonable efforts to cause VDOT to assist with causing the applicable Con...

	(ii) Quarterly Traffic and Operating Report.  For the period commencing after the earlier to occur of the Substantial Completion Date and the Transition Date, deliver to the TIFIA Lender, not later than ninety (90) days after the end of each financial...
	(iii) Requested Information.  The Borrower shall, at any time while the TIFIA Loan remains outstanding, promptly deliver, and shall use commercially reasonable efforts to cause VDOT to promptly deliver, to the TIFIA Lender such additional information ...

	(c) Project Operations.  For the period following the Substantial Completion Date, the TIFIA Lender shall have the right, in its sole discretion, to monitor (or direct its agents to monitor) the Project and, as the TIFIA Lender may request from time t...
	(d) Consulting Engineer.  The Borrower shall retain a Consulting Engineer throughout the term of this Agreement.  The Consulting Engineer shall advise the TIFIA Lender (with a duty of care to the TIFIA Lender) with regard to all technical matters rela...

	Section 23. No Personal Recourse
	Section 24. No Third Party Rights
	Section 25. Borrower’s Authorized Representative
	Section 26. TIFIA Lender’s Authorized Representative
	(a) The TIFIA Lender shall at all times have appointed the TIFIA Lender’s Authorized Representative by designating such Person or Persons from time to time to act on the TIFIA Lender’s behalf pursuant to a written certificate furnished to the Borrower...
	(b) Pursuant to the delegation of authority, dated July 20, 2016, from the Secretary to the Under Secretary of Transportation for Policy, the further delegation of authority, dated July 20, 2016, from the Under Secretary of Transportation for Policy t...

	Section 27. Servicer
	Section 28. Fees and Expenses
	(a) Commencing in Federal Fiscal Year (“FFY”) 2022 and continuing thereafter each year throughout the term of this Agreement, the Borrower shall pay to the TIFIA Lender a loan servicing fee on or before the fifteenth (15th) of November.  The TIFIA Len...
	(b) In establishing the amount of the fee, the TIFIA Lender will adjust the previous year’s base amount in proportion to the percentage change in CPI.  For the FFY 2022 calculation, the TIFIA Lender will use the FFY 2021 base amount of $13,873.84, whi...
	(c) The Borrower agrees, whether or not the transactions hereby contemplated shall be consummated, to reimburse the TIFIA Lender on demand from time to time, within thirty (30) days after receipt of any invoice from the TIFIA Lender, for any and all f...
	(i) the enforcement of or attempt to enforce any provision of this Agreement or any of the other TIFIA Loan Documents;
	(ii) any amendment, modification, or requested amendment or modification of, waiver, consent, or requested waiver or consent under or with respect to, or the protection or preservation of any right or claim under or with respect to, this Agreement, an...
	(iii) any ongoing oversight and monitoring of the TIFIA Loan, the Borrower or the Project by the TIFIA Lender as provided for herein; and
	(iv) any work-out, restructuring, or similar arrangement of the obligations of the Borrower under this Agreement, the other TIFIA Loan Documents, the Indenture Documents or the HRTF Indenture Documents, including during the pendency of one or more Eve...


	Section 29. Amendments and Waivers
	Section 30. Governing Law
	Section 31. Severability and Conflicts
	Section 32. Successors and Assigns
	Section 33. Remedies Not Exclusive
	Section 34. Delay or Omission Not Waiver
	Section 35. Counterparts
	Section 36. Notices; Payment Instructions
	Section 37. Effectiveness
	Section 38. Termination
	Section 39. Integration
	(i) The Americans With Disabilities Act of 1990 and implementing regulations (42 U.S.C. § 12101 et seq.; 28 CFR Part 35; 29 CFR Part 1630);
	(ii) Title VI of the Civil Rights Act of 1964, as amended (42 U.S.C. § 2000d et seq.), and USDOT implementing regulations (49 CFR Part 21);
	(iii) The Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, as amended (42 U.S.C. § 4601 et seq.), with the understanding that the requirements of said Act are not applicable with respect to utility relocations except w...
	(iv) Equal employment opportunity requirements under Executive Order 11246 dated September 24, 1965 (30 FR 12319), any Executive Order amending such order, and implementing regulations (29 CFR §§ 1625-27, 1630; 28 CFR Part 35; 41 CFR Part 60; and 49 C...
	(v) Restrictions governing the use of federal appropriated funds for lobbying (31 U.S.C. § 1352; 49 CFR Part 20);
	(vi) The Clean Air Act, as amended (42 U.S.C. § 7401 et seq.);
	(vii) The National Environmental Policy Act of 1969 (42 U.S.C. § 4321 et seq.), including the environmental mitigation requirements and commitments made by [VDOT] that result in the FHWA’s approval of the NEPA Determination;
	(viii) The Federal Water Pollution Control Act, as amended (33 U.S.C. § 1251 et seq.);
	(ix) The Endangered Species Act, 16 U.S.C. § 1531, et seq.;
	(x) 23 U.S.C. § 138 and 49 U.S.C. § 303, as applicable;
	(xi) The health and safety requirements set forth in 40 U.S.C. §§ 3701-3702 and implementing regulations (29 CFR Part 1926 and 23 CFR § 635.108, as applicable);
	(xii) The prevailing wage requirements set forth in 40 U.S.C. § 3141 et seq., and implementing regulations (29 CFR Part 5), and, as applicable, 23 U.S.C. § 113 and implementing regulations (23 CFR §§ 635.117(f) and 635.118), and FHWA Form 1273 §§ IV a...
	(xiii) The Buy America requirements set forth in 23 U.S.C. § 313 and implementing regulations (23 CFR § 635.410);
	(xiv) The requirements of 23 U.S.C. § 101 et seq. and 23 CFR;
	(xv) The Cargo Preference Act of 1954, as amended (46 U.S.C. §55305), and implementing regulations (46 CFR Part 381);
	(xvi) The applicable requirements of 49 CFR Part 26 relating to the Disadvantaged Business Enterprise program; and
	(xvii) The requirements of Section 889 of the John S. McCain National Defense Authorization Act for Fiscal Year 2019 (Pub. L. 115–232) and implementing regulations (2 CFR § 200.216).

	I. Reporting Subawards and Executive Compensation
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	29 6F Amendment to Project Agreement for Funding and Administration 2-22-2021 KP
	1. The Parties hereby agree that all amounts paid by the Commission to the Department under the Segment 3 Tolling Infrastructure SPA will be treated as covered by the Project Budget for the Project (as set forth on EXHIBIT 3 to the Agreement), through...
	2. Section 3.08 (Availability of Contingency Reserves; Tracking) of the Agreement is hereby amended by adding the following as a new Section 3.08(f) of the Agreement:
	3. For the avoidance of doubt, the Maximum Commission Financial Commitment and the amount of the Commission-Funded Budget are not increased by the modifications set forth herein.
	4. Except as modified hereby, all other terms of the Agreement shall remain full force and effect.
	5. This Agreement may be executed in two or more counterparts, each of which will be deemed an original, but all of which together will constitute one and the same instrument.

	30 6G HRELN Segment 3 SPA Decision Brief TI
	31 6G HREL Segment 3_HRTAC SPA - HRTAC 4_23
	A. VDOT's Obligations
	1. Complete or perform or cause to be completed or performed all work relating to the Project, as described in Appendix A, advancing such work diligently and ensuring that all work is completed in accordance with (i) any and all applicable federal, st...
	(a) In the event that VDOT determines, after receipt of proposals or bids for any work related to the Project, that the cost of the contract for said work will result in a significant reduction in costs associated with a portion of the Project Budget ...
	(b) In the event that any federal or state funding not previously available for the Project becomes available for any portion of the Project Budget reflected in Appendix B, then VDOT and HRTAC will work reasonably and in good faith to amend Appendix B...
	(c) In the event that application is made for federal or state funding or loans not previously available for the Project, then VDOT will, to the extent within its reasonable control, provide reasonable support to such application and, if any such fund...

	2. Without limiting the foregoing, VDOT shall:
	(a) Select contractors, contract with contractors, and administer and enforce contracts all in a manner that is consistent in all material respects with the policies, procedures and practices that VDOT uses where the state or VDOT bears the cost of a ...
	(b) Not enter into any contract to perform the work related to the Project if (i) the cost of that contract would exceed the portion of the Project Budget reflected in Appendix B that is allocated to the work covered by that contract, (ii) the cost of...
	(c) Involve HRTAC in any procurement consistent with the terms of the Master Agreement.

	3. Perform or have performed in accordance with VDOT’s standards for highways, bridges and tunnels (or that otherwise are applicable to the work under the Project) all design and engineering, all environmental work, and all right-of-way acquisition, c...
	4. Not use any funds provided by HRTAC, including the funds specified on Appendix B, to pay any Project cost if, as applicable, the HRTAC Act or HREL Tolling Legislation does not permit such Project cost to be paid with HRTAC funds.
	5. Recognize that, if the Project contains "multiple funding phases" (as such "multiple funding phases" are set out for the Project on Appendix A), for which HRTAC will provide funding for such multiple funding phases (as scheduled on Appendix B), HRT...
	6.
	(b) Provide HRTAC’s Executive Director with the monthly reports described on Appendix D.

	7. Provide to HRTAC’s Executive Director requests for payment consistent with Appendix C (and the most recently approved HRTAC cash flow estimates) that include (a) HRTAC's standard payment requisition(s), containing detailed summaries of actual proje...
	8.
	(b) VDOT shall not include in any contract with a contractor working on the Project any term, condition or remedy in respect of Additional Costs that is more favorable to the contractor than the terms, conditions or remedies VDOT includes in standard ...
	(c) The Additional Costs may include costs incurred by VDOT as a result of contractor claims relating to the Project made pursuant to the VDOT Roads and Bridge Specifications and §§ 33.2-1101 through 33.2-1105 of the Code, as amended.  VDOT shall prom...
	(d) Notwithstanding anything to the contrary set forth herein, if any additional cost (including, without limitation, any additional cost relating to a contractor claim described in Section A.8(c) above) arises out of or results from VDOT’s negligence...

	9. Release or return any unexpended funds to HRTAC no later than 90 days after final payment has been made in respect of the Project.
	10. Maintain complete and accurate financial records relative to the Project for all time periods as may be required by the Virginia Public Records Act and by all other applicable state or federal records retention laws or regulations.
	11. Maintain all original conceptual drawings and renderings, architectural and engineering plans, site plans, inspection records, testing records, and as built drawings for the Project for the time periods required by the Virginia Public Records Act ...
	12. Reimburse HRTAC (or such other entity as may have provided funds) for all funds provided by HRTAC (or on behalf of HRTAC) and, to the extent applicable and permitted by law, with interest earned at the rate earned by HRTAC, (a) that VDOT misapplie...
	13. Be solely responsible for the administration and/or development of the Project and all engagements, commitments and agreements with contractors (and, without limiting the foregoing, shall ensure that such engagements, commitments and agreements co...
	14. If in connection with the work VDOT engages outside legal counsel approved by the Attorney General (as opposed to utilizing the services of the Office of the Attorney General), VDOT will give HRTAC notice of the engagement so as to ensure that no ...
	15. Subject to and consistent with the requirements of Section E of this Agreement, upon final payment to all contractors for the Project, if the Project is or is part of a VDOT Highway, VDOT will use the Project (a) for its intended purposes for the ...
	16. Comply with all applicable federal, state and local laws and regulations, including without limitation requirements of the Virginia Public Procurement Act.
	17. Recognize that VDOT or its contractors are solely responsible for obtaining, and shall obtain, all permits, permissions and approvals necessary to construct and/or operate the Project, including, but not limited to, obtaining all required VDOT and...
	18. Recognize that if the Project is being funded, in whole or in part, with federal and/or state funds (in addition to HRTAC-Controlled Moneys), that VDOT shall (a) take any and all necessary actions to satisfy any conditions to such additional feder...
	19. Provide a certification to HRTAC no later than 90 days after final payment for the Project that VDOT adhered to all applicable laws and regulations and all requirements of this Agreement.
	20. Notify HRTAC if VDOT determines that a delay will more likely than not prevent the timely completion of a material phase of the Project, including information regarding potential corrective measures and remedies against the contractor.
	21. With respect to modifications to any agreement with a contractor, concede to HRTAC any resulting savings, if HRTAC-Controlled Moneys are funding 100% of the applicable work, or if the cost savings relate to work funded with HRTAC-Controlled Moneys...
	22. Include in any agreement with a contractor an assessment of liquidated damages in an amount equal to or greater than the amount specified under the Master Agreement (unless HRTAC expressly agrees in writing to a reduced amount) if either substanti...
	23. Terminate any agreement with a contractor upon the written request of HRTAC if (a) VDOT has failed to exercise the right to terminate such agreement for cause, but only (i) if such failure is reasonably expected to have a material adverse effect o...

	B. HRTAC's Obligations
	1. Subject to the limitations as to amounts set forth in Appendix B (and subject to Section F of this Agreement), provide to VDOT the funding authorized by HRTAC for the Project, on a reimbursement basis as set forth in this Agreement and as specified...
	2. Assign a person to serve as a Program Coordinator for the Project, who will be responsible for review of the Project on behalf of HRTAC for purposes of ensuring it is being completed in compliance with this Agreement and all HRTAC requirements.  (I...
	3. Route to HRTAC's assigned Program Coordinator all VDOT payment requisitions and the summaries of actual costs submitted to HRTAC for the Project.  After submission to HRTAC, HRTAC's Program Coordinator will conduct an initial review of all payment ...
	4. Route all of VDOT's accelerated or supplemental requests for funding from HRTAC under Sections A.5 and A.8, respectively, of this Agreement to HRTAC's Executive Director.  HRTAC's Executive Director will initially review those requests and all supp...
	5. Conduct periodic compliance reviews scheduled in advance for the Project so as to determine whether the work being performed remains within the scope of this Agreement, the HRTAC Act and other applicable law.  Such compliance reviews may entail (i)...
	6. Acknowledge that if, as a result of HRTAC's review of any payment requisition or of any HRTAC compliance review, HRTAC staff determines that VDOT is required under Section A.12 of this Agreement to reimburse funds to HRTAC, HRTAC staff will promptl...
	7. Upon making final payment to VDOT for the Project, retain copies of all contracts, financial records, design, construction, and as-built project drawings and plans, if any, developed pursuant to or in association with the Project for the time perio...
	8. Be the sole determinant of the amount and source of HRTAC funds to be provided and allocated to the Project and the amounts of any HRTAC funds to be provided in excess of the amounts specified in Appendix B.
	9. Have no obligation to pay or reimburse VDOT for any cost (including, without limitation, compensation paid or payable to any contractor) arising out of VDOT Fault.

	C. Term
	1. This Agreement shall (i) be effective upon adoption and execution by both parties and (ii) unless terminated earlier in accordance with its terms, expire ninety (90) days after the date on which VDOT makes final payment to Project contractor(s) and...
	2. VDOT may terminate this Agreement, for cause, in the event of a material breach by HRTAC of this Agreement.  If so terminated, HRTAC shall pay for all Project costs incurred in accordance with the terms of this Agreement through the date of termina...
	3. HRTAC may terminate this Agreement, for cause, resulting from VDOT's material breach of this Agreement.  If so terminated, VDOT shall refund to HRTAC all funds HRTAC provided to VDOT for the Project and, to the extent permitted by law, with interes...
	4. Upon (a) expiration or earlier termination of this Agreement and (b) payment of all eligible expenses as set forth in Section C.3 above, VDOT will release or return to HRTAC all unexpended HRTAC funds and, to the extent permitted by law, with inter...

	D. Dispute
	E. HRTAC's Interest in Project Assets
	F. Appropriations Requirements
	1. Nothing herein shall require or obligate HRTAC to commit or obligate funds to the Project beyond those funds that have been duly authorized and appropriated by its governing body for the Project.
	2. The parties acknowledge that all funding provided by HRTAC pursuant to the HRTAC Act is subject to appropriation by the Virginia General Assembly.  The parties further acknowledge that: (i) the moneys allocated to the HRTF pursuant to applicable pr...
	3. The parties agree that VDOT's obligations under this Agreement are subject to funds being appropriated by the General Assembly and allocated by the Commonwealth Transportation Board and otherwise legally available to VDOT for HRTAC projects.
	4. Should VDOT be required to provide additional funds in order to proceed or complete the funding necessary for the Project, VDOT shall certify to HRTAC that such additional funds have been allocated and authorized by the CTB and/or appropriated by t...

	G. Representations and Warranties
	1. VDOT hereby represents and warrants to HRTAC as of the date of this Agreement as follows:
	(a) VDOT is an agency of the Commonwealth of Virginia, and it has full power, right, and authority to execute, deliver, and perform its obligations under, in accordance with, and subject to the terms and conditions of this Agreement;
	(b) VDOT has taken or caused to be taken all requisite action to authorize the execution and delivery of, and the performance of its obligations under, this Agreement, and each person executing this Agreement on behalf of VDOT has been duly authorized...
	(c) the execution and delivery by VDOT of this Agreement, and the performance of its obligations hereunder, will not conflict with, and will not result, at the time of execution, in a default under or violation of, (i) any other agreements or instrume...
	(d) this Agreement has been duly authorized, executed, and delivered by VDOT and constitutes a valid and legally binding obligation of VDOT, enforceable against it in accordance with the terms hereof, subject to (i) bankruptcy, insolvency, reorganizat...
	(e) there is no action, suit, proceeding, investigation, or litigation pending and served on VDOT which challenges VDOT’s authority to execute, deliver or perform, or the validity or enforceability of, this Agreement, or which challenges the authority...

	2. HRTAC hereby represents and warrants to VDOT as of the date of this Agreement as follows:
	(a) HRTAC is a body politic and a political subdivision of the Commonwealth of Virginia, and it has full power, right, and authority to execute, deliver, and perform its obligations under, in accordance with, and subject to the terms and conditions of...
	(b) HRTAC has taken or caused to be taken all requisite action to authorize the execution and delivery of, and the performance of its obligations under, this Agreement, and each person executing this Agreement on behalf of HRTAC has been duly authoriz...
	(c) the execution and delivery by HRTAC of this Agreement, and the performance of its obligations hereunder, will not conflict with, and will not result, at the time of execution, in a default under or violation of, (i) any other agreements or instrum...
	(d) this Agreement has been duly authorized, executed, and delivered by HRTAC and constitutes a valid and legally binding obligation of HRTAC, enforceable against it in accordance with the terms hereof, subject to (i) bankruptcy, insolvency, reorganiz...
	(e) there is no action, suit, proceeding, investigation, or litigation pending and served on HRTAC which challenges HRTAC’s authority to execute, deliver or perform, or the validity or enforceability of, this Agreement, or which challenges the authori...


	H. Tax Covenants for Bond-Funded Projects
	VDOT shall comply in all material respects with the Tax Covenants for Bond-Funded Projects set forth in Appendix F (Tax Covenants for Bond-Funded Projects).
	I. Notices
	J. Assignment
	K. Modification or Amendment
	L. No Personal Liability or Creation of Third Party Rights
	M. No Agency
	N. Sovereign Immunity
	O. Incorporation of Recitals and Appendices
	P. Mutual Preparation and Fair Meaning
	Q. Governing Law
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	33 6H Bond Res 2021-07 Refinance of 2019 TIFIA Loan v2
	1. The Commission authorizes and approves the Refunding Transaction, subject to the terms and conditions of this Resolution.
	2. The Commission authorizes and directs the Executive Director or the Chair of the Commission, either of whom may act, to develop, negotiate and finalize, with the advice of the Financial Advisor, Bond Counsel and the Commission’s general counsel, th...
	(a) the Refunding Bonds shall be issued to evidence the refinancing of the 2019 TIFIA Loan Agreement in accordance with the form and requirements of the Master Indenture and as subordinate lien obligations thereunder;
	(d) the Refunding Bonds shall have a final maturity date not later than the final maturity date of the TIFIA Series 2019 Bond;
	In lieu of the issuance of any Refunding Bond to effect the Refunding Transaction, the Commission may enter into an amendment or modification of the TIFIA Series 2019 Bond, the 2019 TIFIA Loan Agreement and the Second Supplemental Indenture, subject t...
	3. The Chair or Vice Chair of the Commission, either of whom may act (the “HRTAC Representative”), is authorized to execute and deliver any Refunding Documents on the Commission’s behalf, with such changes, insertions or omissions (not inconsistent wi...
	7. This Resolution shall take effect immediately and shall expire upon the earlier of the consummation of any Refunding Transaction, or July 1, 2023.
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	AMENDED AND RESTATED TIFIA LOAN AGREEMENT
	RECITALS:

	Section 1. Definitions
	Section 2. Interpretation
	Section 3. TIFIA Loan Amount
	Section 4. Disbursement Conditions
	(a) TIFIA Loan proceeds shall be disbursed solely in respect of Eligible Project Costs paid or incurred by or on behalf of the Borrower in connection with the Project and may be used to pay or redeem Project BANs.  The Borrower acknowledges and agrees...
	(b) The Borrower shall deliver copies of each Requisition to the TIFIA Lender and the Servicer (if any) and the FHWA Division Office on or before the first (1st) Business Day of each month for which a disbursement is requested.  Subject to Section 4(g...
	(c) The Borrower may amend the Anticipated TIFIA Loan Disbursement Schedule by submitting a revised version thereof to the TIFIA Lender no later than thirty (30) days prior to the proposed effective date of such amendment, together with a detailed exp...
	(d) The Borrower anticipates that it will draw down all of the proceeds of the TIFIA Loan to reimburse the Borrower for Eligible Project Costs paid by or on behalf of the Borrower prior to such disbursement of TIFIA Loan proceeds, including for the pu...

	(e) Each time the Borrower delivers Eligible Project Costs Documentation to the TIFIA Lender, the FHWA Division Office, and the Servicer (if any), the Borrower shall also deliver to such entities a certificate, duly executed by the Borrower’s Authoriz...
	(i) the amount of Eligible Project Costs financed from the proceeds of Project BANs for the period of time for which such Eligible Project Costs Documentation is being provided;
	(ii) that such proceeds of any Project BANs were expended solely in connection with the payment or reimbursement of Eligible Project Costs;
	(iii) the amount of Eligible Project Costs paid by or on behalf of the Borrower from sources other than Project BANs and identifying such sources;
	(iv) the amount of Eligible Project Costs included in such Eligible Project Costs Documentation for which VDOT has received or intends to receive Federal assistance and that none of the Eligible Project Costs submitted to the TIFIA Lender for which th...
	(v) that there does not currently exist any Event of Default or an event or condition that, with the lapse of time or giving of notice, would constitute an Event of Default (a “prospective Event of Default”) or, if there does currently exist an Event ...

	(f) The Eligible Project Costs Documentation submitted pursuant to Section 4(d) and the certificate delivered pursuant to Section 4(e) must be satisfactory to the TIFIA Lender.  The Eligible Project Costs Documentation must provide sufficient detail t...
	(g) Notwithstanding anything to the contrary set forth in this Agreement (including this Section 4, Section 13 (Conditions Precedent) or Exhibit D (Requisition Procedures)), in no event shall the TIFIA Lender have any obligation to make any disburseme...

	Section 5. Term
	Section 6. Interest Rate
	Section 7. Outstanding TIFIA Loan Balance; Revisions to Exhibit G and Loan Amortization Schedule
	(a) The Outstanding TIFIA Loan Balance will be (i) increased on each occasion on which the TIFIA Lender disburses loan proceeds hereunder, by the amount of such disbursement of loan proceeds; (ii) increased on each occasion on which interest on the TI...
	(b) The TIFIA Lender is hereby authorized to modify the Loan Amortization Schedule included in Exhibit G from time to time, in accordance with the principles set forth in Section 10(c) (General Prepayment Instructions) and Exhibit M, to reflect (i) an...

	Section 8. Security and Priority; Flow of Funds
	(a) As security for the TIFIA Loan, the Borrower shall pledge, assign and grant, or shall cause to be pledged, assigned and granted, to the Trustee for the benefit of the TIFIA Lender, Liens on the Trust Estate in accordance with the provisions of the...
	(b) Except to the extent otherwise provided in clause (a) of this Section 8 (Security and Priority; Flow of Funds), the Trust Estate will be free and clear of any pledge, Lien, charge or encumbrance thereon or with respect thereto prior to, or of equa...
	(c) The Borrower shall not use Pledged Revenues to make any payments or satisfy any obligations other than in accordance with the provisions of this Section 8 (Security and Priority; Flow of Funds) and the Indenture Documents and shall not apply any p...
	(d) The Indenture provides that all Pledged Revenues shall be deposited in the Revenue Fund and applied in the order of priority identified therein, as more fully described, and in accordance with the requirements specified in Section 8.1(b) of the In...

	Section 9. Payment of Principal and Interest
	(a) Payment Dates.  The Borrower agrees to pay the principal of and interest on the TIFIA Loan by making payments in accordance with the provisions of this Agreement and the Indenture Documents on each Semi-Annual Payment Date, beginning on the Debt S...
	(b) Capitalized Interest Period.  No payment of the principal of or interest on the TIFIA Loan is required to be made during the Capitalized Interest Period.  On each Semi-Annual Payment Date occurring during the Capitalized Interest Period (and on th...
	(c) Payment of TIFIA Debt Service.  On each Semi-Annual Payment Date occurring on or after the Debt Service Payment Commencement Date, the Borrower shall pay or cause the Trustee to pay TIFIA Debt Service in the amounts set forth in respect of such Se...
	(d) Manner of Payment.  Payments under this Agreement and the TIFIA Bond shall be made by wire transfer on or before each Semi-Annual Payment Date in immediately available funds in accordance with payment instructions provided by the TIFIA Lender purs...
	(e) Final Maturity Date.  Notwithstanding anything herein to the contrary, the Outstanding TIFIA Loan Balance and any accrued interest thereon shall be due and payable in full on the Final Maturity Date (or on any earlier date on which the maturity of...
	(f) TIFIA Bond.  As evidence of the Borrower’s obligation to repay the TIFIA Loan, the Borrower shall issue and deliver to the TIFIA Lender, on or prior to the Effective Date, the TIFIA Bond substantially in the form of Exhibit A, having a maximum pri...

	Section 10. Prepayment
	(a) Mandatory Prepayments.  The Borrower shall prepay the TIFIA Loan in whole or in part, without penalty or premium:
	(i) Following the occurrence of a Revenue Sharing Trigger Event, on each Semi-Annual Payment Date occurring while the Revenue Sharing Trigger Event remains in effect, any amounts on deposit in the Revenue Sharing Account.  Prepayment of the TIFIA Loan...
	(ii) Upon any voluntary prepayment  of any Bonds, other than any voluntary prepayment of any Bonds made with the proceeds of Additional Obligations issued in accordance with the requirements of subsection (a) in the definition thereof for the purpose ...

	(b) Optional Prepayments.  The Borrower may prepay the TIFIA Loan by causing the Trustee to redeem the TIFIA Bond in whole or in part (and, if in part, the amounts thereof to be prepaid shall be determined by the Borrower; provided, however, that such...
	(c) General Prepayment Instructions.  Upon the TIFIA Lender’s receipt of confirmation that payment in full of the entire Outstanding TIFIA Loan Balance and any unpaid interest and fees with respect thereto has occurred as a result of a mandatory or op...

	Section 11. [Reserved]
	Section 12. Compliance with Laws
	Section 13. Conditions Precedent
	(a) Conditions Precedent to Effectiveness.  Notwithstanding anything in this Agreement to the contrary, this Agreement shall not become effective until each of the following conditions precedent shall have been satisfied or waived in writing by the TI...
	(i) The Borrower shall have duly executed and delivered to the TIFIA Lender this Agreement and the TIFIA Bond, each in form and substance satisfactory to the TIFIA Lender.
	(ii) The Borrower shall have delivered to the TIFIA Lender certified, complete, and fully executed copies of each Indenture Document, together with any amendments, waivers or modifications thereto, in each case that has been entered into on or prior t...
	(iii) Counsel to the Borrower shall have rendered to the TIFIA Lender legal opinions satisfactory to the TIFIA Lender in its sole discretion (including those opinions set forth on Exhibit H-1) and bond counsel to the Borrower shall have rendered to th...
	(iv) The Borrower shall have provided a certificate from the Borrower’s Authorized Representative as to the absence of debarment, suspension or voluntary exclusion from participation in Federal Government contracts, procurement and non-procurement mat...
	(v) The Borrower shall have delivered to the TIFIA Lender a certificate from the Borrower’s Authorized Representative in the form attached hereto as Exhibit K (A) as to the satisfaction of certain conditions precedent set forth in this Section 13(a) (...
	(vi) The Borrower shall have complied with the verification requirements set forth in 2 CFR §§ 180.300 and 180.320 and complied with its obligations under 2 CFR § 180.330 in connection with the Standard Project Agreements, and shall have provided evid...
	(vii) The Borrower shall certify to the TIFIA Lender in the certificate from the Borrower’s Authorized Representative that the Borrower and VDOT have complied with their respective obligations under each Standard Project Agreement, including the follo...
	(1) VDOT has complied with (A) the disclosure requirements set forth in 2 CFR § 180.355, (B) the verification requirements set forth in 2 CFR §§ 180.300 and 180.320, and (C) its obligations under 2 CFR § 180.330 with respect to the Construction Contra...
	(2) All Governmental Approvals necessary to commence construction of the Project have been obtained and that all such Governmental Approvals are final, non-appealable, and in full force and effect (and are not subject to any notice of violation, breac...
	(3) With respect to the Project, the Borrower and VDOT have each complied with NEPA;
	(4) The Borrower and VDOT, respectively, have each complied with all applicable requirements of the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970 (42 U.S.C. § 4601 et seq.) and Title VI of the Civil Rights Act of 196...
	(5) VDOT and each applicable Principal Project Party, as and if applicable, have obtained insurance with respect to the Project, which meets the requirements of Section 16(e) (Compliance with Standard Project Agreement);
	(6) Each performance security instrument delivered to or by VDOT pursuant to any Principal Project Contract as of the Effective Date shall be (A) in compliance with the requirements for such performance security pursuant to the applicable Principal Pr...
	(7) upon the TIFIA Lender’s request, shall provide, or shall use commercially reasonable efforts to cause VDOT to provide, evidence thereof satisfactory to the TIFIA Lender.

	(viii) The Borrower shall have provided to the TIFIA Lender satisfactory evidence that the Project has been included in (A) the metropolitan transportation improvement program adopted by the Hampton Roads Transportation Planning Organization, (B) the ...
	(ix) The Borrower shall have provided evidence to the TIFIA Lender’s satisfaction, no more than thirty (30), but no less than fourteen (14), days prior to the Effective Date, of the assignment by at least two (2) Rating Agencies of public ratings of n...
	(x) The Borrower shall have demonstrated to the TIFIA Lender’s satisfaction that as of the Effective Date the aggregate of all committed sources of funds shown in the Base Case Financial Model and in the Project Budget to pay Total Project Costs have ...
	(xi) The Borrower shall have provided to the TIFIA Lender certified, complete, and fully executed copies of each Principal Project Contract, together with any amendments, waivers or modifications thereto and any related performance security instrument...
	(xii) The Borrower shall have delivered to the TIFIA Lender a certified Base Case Financial Model on or prior to the Effective Date, which Base Case Financial Model shall (A) demonstrate that projected Pledged Revenues are sufficient to meet the Loan ...
	(xiii) The Borrower shall have (A) provided evidence satisfactory to the TIFIA Lender that the Borrower is authorized, pursuant Section 33.2-1920, as amended, Code of Virginia of 1950, to pledge, assign, and grant the Liens on the Trust Estate purport...
	(xiv) The Borrower shall have paid in full all invoices delivered by the TIFIA Lender (or by advisors to the TIFIA Lender that have direct billing arrangements with the Borrower) to the Borrower as of the Effective Date for the reasonable fees and exp...
	(xv) The TIFIA Lender shall have delivered its initial TIFIA Lender’s Authorized Representative certificate.
	(xvi) The Borrower shall have (A) obtained a Federal Employer Identification Number, (B) obtained a Data Universal Numbering System or Unique Entity Identifier number, as appropriate, and (C) registered with, and obtained confirmation of active regist...
	(xvii) The Borrower shall have provided to the TIFIA Lender evidence that the Borrower is duly created and validly existing under the laws of its jurisdiction of formation, with full power, authority and legal right to own its properties and carry on ...
	(xviii) The Borrower shall have provided the TIFIA Lender records of the Eligible Project Costs incurred prior to the Effective Date, in form and substance satisfactory to the TIFIA Lender and in sufficient time prior to the Effective Date to permit t...
	(xix) The representations and warranties of the Borrower set forth in this Agreement (including Section 14 (Representations and Warranties of Borrower)) and in each other Related Document shall be true and correct, as of the Effective Date, except to ...
	(xx) The Borrower shall have provided the TIFIA Lender with evidence satisfactory to the TIFIA Lender that, as of the Effective Date (A) the maximum principal amount of the TIFIA Loan (excluding any interest that is capitalized in accordance with the ...
	(xxi) The Borrower shall have delivered to the TIFIA Lender a duly executed certificate from the Trustee in the form attached hereto as Exhibit J.
	(xxii) The Borrower shall have provided a certificate from the Borrower’s Authorized Representative as to the prohibition on the use of appropriated funds for lobbying substantially in the form attached hereto as Exhibit N in accordance with 49 CFR §2...
	(xxiii) The Borrower shall have delivered to the TIFIA Lender the forms of the Project BANs Supplemental Indenture, the Project BANs Bond, and any other documents required to issue the Project BANs on the Project BANs Closing Date, each in the form an...
	(xxiv) The Borrower shall have delivered such other agreements, documents, instruments, opinions and other items required by the TIFIA Lender, all in form and substance satisfactory to the TIFIA Lender, including evidence that all other Project fundin...

	(b) Conditions Precedent to All Disbursements.  Notwithstanding anything in this Agreement to the contrary, the TIFIA Lender shall have no obligation to make any disbursement of loan proceeds to the Borrower (including the initial disbursement hereund...
	(i) [Reserved.]
	(ii) With respect to any disbursement occurring sixty (60) days or more after the Effective Date, the Borrower shall have provided the Financial Plan, or the most recent update thereto, in each case in accordance with Section 22(a) (Financial Plan), w...
	(iii) To the extent not previously delivered to the TIFIA Lender, the Borrower shall have delivered to the TIFIA Lender certified, complete and fully executed copies of any Indenture Documents entered into after the Effective Date.
	(iv) To the extent not previously delivered to the TIFIA Lender, the Borrower shall have provided certified copies of all Principal Project Contracts requested by the TIFIA Lender pursuant to Section 16(b) (Copies of Documents) (including, in each cas...
	(v) The Borrower shall have demonstrated to the TIFIA Lender’s satisfaction that VDOT has complied in all  material respects with its obligations under each Standard Project Agreement and shall provide, or shall use commercially reasonable efforts to ...
	(1) All Governmental Approvals necessary as of the time of the applicable disbursement for the development, construction, operation and maintenance of the Project have been issued and are in full force and effect;
	(2) Each Construction Contractor has maintained surety bonds and insurance coverage and amounts as required by the applicable Principal Project Contract; and
	(3) Each of the insurance policies obtained by any applicable Principal Project Party in satisfaction of the conditions in Section 13(a)(vii)(6) (Conditions Precedent to Effectiveness) is in full force and effect, and no notice of termination thereof ...

	(vi) At the time of, and immediately after giving effect to, any disbursement of TIFIA Loan proceeds then currently requested, (A) no Default or Event of Default hereunder and no event of default (howsoever described or designated) under any other Rel...
	(vii) The representations and warranties of the Borrower set forth in this Agreement (including Section 14 (Representations and Warranties of Borrower)) and in each other Related Document shall be true, correct, and complete as of each date on which a...
	(viii) No Material Adverse Effect, or any event or condition that could reasonably be expected to result in a Material Adverse Effect, shall have occurred and be continuing since the date the Borrower submitted the Application to the TIFIA Lender.
	(ix) The Borrower shall have delivered to the TIFIA Lender a Requisition that complies with the provisions of Section 4 (Disbursement Conditions), and such Requisition has not been expressly denied by the TIFIA Lender.
	(x) The Borrower shall have paid in full all invoices received from the TIFIA Lender (or by advisors to the TIFIA Lender that have direct billing arrangements with the Borrower) as of the date of disbursement of the TIFIA Loan, for the reasonable fees...
	(xi) To the extent not previously delivered to the TIFIA Lender, the Borrower shall request and upon receipt provide all certified, completed and fully executed copies of each performance security instrument delivered to or by VDOT pursuant to any Pri...


	Section 14. Representations and Warranties of Borrower
	(a) Organization; Power and Authority.  The Borrower is a body politic and a political subdivision duly created and validly existing under the laws of the State, has full legal right, power and authority to enter into the Related Documents then in exi...
	(b) Officers’ Authorization.  As of the Effective Date, the officers of the Borrower executing (or that previously executed) the Related Documents, and any certifications or instruments related thereto, to which the Borrower is a party are (or were at...
	(c) Due Execution; Enforceability.  Each of the Related Documents in effect as of any date on which this representation and warranty is made, and to which the Borrower is a party, has been duly authorized, executed and delivered by the Borrower and co...
	(d) Non-Contravention.  The execution and delivery of the Related Documents to which the Borrower is a party, the consummation of the transactions contemplated in the Related Documents and the fulfillment of or compliance with the terms and conditions...
	(e) Consents and Approvals.  No consent or approval of any trustee, holder of any indebtedness of the Borrower or any other Person, and no consent, permission, authorization, order or license of, or filing or registration with, any Governmental Author...
	(f) Litigation.  As of the Effective Date, there is no action, suit, proceeding or, to the knowledge of the Borrower, any inquiry or investigation, in any case before or by any court or other Governmental Authority pending or, to the knowledge of the ...
	(g) Security Interests.  The Indenture Documents and Section 33.2-1920, as amended, Code of Virginia of 1950, establish, in favor of the Trustee for the benefit of the TIFIA Lender, the valid and binding Liens on the Trust Estate that they purport to ...
	(h) No Debarment.  The Borrower has fully complied with its verification obligations under 2 CFR § 180.320 and confirms that, to its knowledge, neither the Borrower nor any of its principals (as defined in 2 CFR § 180.995) is debarred, suspended or vo...
	(i) Accuracy of Representations and Warranties.  The representations, warranties and certifications of the Borrower set forth in this Agreement and the other Related Documents are true, correct, and complete, except to the extent such representations ...
	(j) Transportation Improvement Program.  The Project has been included in (i) the metropolitan transportation improvement program adopted by the Hampton Roads Transportation Planning Organization, (ii) the State transportation plan, and (iii) the Stat...
	(k) Credit Ratings.  The TIFIA Bond and the Existing Indebtedness outstanding as of the Effective Date have received a public credit rating of not less than ‘A-’ or ‘A3’ (or such equivalents for short-term obligations) from at least two (2) Rating Age...
	(l) No Defaults.  No Default or Event of Default, and no event of default (howsoever described or designated) of the Borrower under any Related Document has occurred and is continuing.
	(m) Governmental Approvals.  All Governmental Approvals required as of the Effective Date and any subsequent date on which this representation is made (or deemed made) for the undertaking and completion of the Project, and for the operation and manage...
	(n) Principal Project Contracts.  Each Principal Project Contract in effect as of any date on which this representation and warranty is made is in full force and effect and all conditions precedent to the obligations of the respective parties under ea...
	(o) Information.  The information furnished by the Borrower to the TIFIA Lender, when taken as a whole, does not contain any untrue statement of a material fact or omit to state any material fact necessary to make the statements contained therein not ...
	(p) OFAC; Anti-Corruption Laws.
	(i) None of the Borrower nor, to the knowledge of the Borrower, any Principal Project Party is a Sanctioned Person.
	(ii) None of the Borrower nor, to the knowledge of the Borrower, any Principal Project Party is in violation of or, since the date that is five (5) years prior to the Effective Date, has violated:  (A) any applicable Anti-Money Laundering Laws; (B) an...
	(iii) There are no pending or, to the knowledge of the Borrower, threatened claims or investigations by any Governmental Authority against, or any internal investigations conducted by, the Borrower or, to the knowledge of the Borrower, any Principal P...
	(iv) No use of proceeds of the TIFIA Loan or other transaction contemplated by this Agreement or any other Related Document will violate any applicable Sanctions, Anti-Money Laundering Laws, or Anti-Corruption Laws, or any applicable anti-drug traffic...

	(q) Trust Estate.  The TIFIA Debt Service payments are limited obligations of the Borrower, secured solely by the Trust Estate pledged under the Indenture, which is funded solely from the HRTAC Revenues paid by the State to the Borrower pursuant to th...
	(r) Compliance with Law.  The Borrower is in compliance in all material respects with, and has conducted (or caused to be conducted) its business and government functions and the business and operations of the Project in compliance in all material res...
	(s) Environmental Matters.  To the Borrower’s knowledge, each Principal Project Party is in compliance with all laws applicable to the Project relating to (i) air emissions, (ii) discharges to surface water or ground water, (iii) noise emissions, (iv)...
	(t) Sufficient Rights and Utilities.  As evidenced in each Principal Project Contract, VDOT, as the State entity responsible for building, maintaining, and operating the interstate, primary, and secondary state highway systems in the State, possesses ...
	(u) Insurance.  To the best of Borrower’s knowledge and after due inquiry, VDOT is in compliance with all insurance obligations under, and maintains, or causes to be maintained, at all times and with responsible insurers, all insurance as required by,...
	(v) Title.  The Borrower has valid legal and beneficial title to, or a valid leasehold interest in, the personal property and other assets and revenues thereof (including the Pledged Revenues and the Trust Estate) on which it purports to grant Liens p...
	(w) No Liens.  Except for the Liens in favor of the Senior Obligations and Intermediate Lien Obligations, the Borrower has not created, and is not under any obligation to create, and has not entered into any transaction or agreement that would result ...
	(x) Intellectual Property.  To the Borrower’s knowledge, VDOT owns, or has adequate licenses or other valid rights to use, all patents, trademarks, service marks, trade names, copyrights, franchises, formulas, licenses and other rights with respect th...
	(y) Investment Company Act.  The Borrower is not, and after applying the proceeds of the TIFIA Loan will not be, required to register as an “investment company” within the meaning of the Investment Company Act of 1940, as amended, and is not “controll...
	(z) Financial Statements.  Each income statement, balance sheet, and statement of operations and cash flows (collectively, “Financial Statements”) delivered to the TIFIA Lender pursuant to Section 22(c) (Financial Statements) has been prepared in acco...
	(aa) Taxes.  The Borrower is not required to file tax returns with any Governmental Authority.
	(bb) ERISA.  Neither the Borrower nor any ERISA Affiliate maintains or otherwise has any liability in respect of any plan or other arrangement that is subject to ERISA or Section 412 of the Tax Code.
	(cc) Sufficient Funds.  The aggregate of (i) all funds that are undrawn but fully and completely committed under the Indenture Documents and this Agreement and (ii) all funds available under any other unused funding that is committed and available, wi...
	(dd) Sovereign Immunity.  The Borrower has no immunity from the jurisdiction of any court of competent jurisdiction or from any legal process therein which could be asserted in any breach of contract action to enforce the obligations of the Borrower u...
	(ee) Patriot Act.  The Borrower is not required to establish an anti-money laundering compliance program pursuant to the Patriot Act.
	(ff) Compliance with Federal Requirements.  With respect to the Project, the Borrower and VDOT have complied with all applicable requirements of NEPA, the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970 (42 U.S.C. § 46...
	(gg) Borrower’s Reliance on VDOT’s Certificate.  To assist with the Borrower’s compliance under this Section 14, the Borrower may rely on a certificate of an authorized representative of VDOT as to VDOT’s compliance with the applicable representations...

	Section 15. Representations and Warranties of TIFIA Lender
	(a) Power and Authority.  The TIFIA Lender has all requisite power and authority to make the TIFIA Loan and to perform all transactions contemplated by the Related Documents to which it is a party.
	(b) Due Execution; Enforceability.  The Related Documents to which it is a party have been duly authorized, executed and delivered by the TIFIA Lender, and are legally valid and binding agreements of the TIFIA Lender, enforceable in accordance with th...
	(c) Officers’ Authorization.  The officers of the TIFIA Lender executing each of the Related Documents to which the TIFIA Lender is a party are duly and properly in office and fully authorized to execute the same on behalf of the TIFIA Lender.

	Section 16. Affirmative Covenants
	(a) Securing Liens.  The Borrower shall at any and all times, so far as it may be authorized by law, pass, make, do, execute, acknowledge and deliver, all and every such further resolutions, acts, deeds, conveyances, assignments, transfers and assuran...
	(b) Copies of Documents.
	(i) The Borrower shall furnish to the TIFIA Lender a copy of any draft documents and final offering documents (including any Indenture Documents) and cash flow projections prepared in connection with the incurrence of any Permitted Debt (including the...
	(ii) The Borrower shall provide to the TIFIA Lender, promptly after the sending or receipt thereof, copies of (A) final ratings presentations sent to, and any notices, reports or other written materials (other than those that are ministerial in nature...

	(c) Use of Proceeds.  The Borrower shall use the proceeds of the TIFIA Loan for purposes permitted by applicable law and as otherwise permitted under this Agreement and the other Related Documents.
	(d) Debarment and Suspension Requirements.  The Borrower shall comply with 2 CFR Part 180, including Subpart C, in particular §§ 180.300 and 180.320, and with 2 CFR § 1200.332.
	(e) Compliance with Standard Project Agreement.  The Borrower shall ensure that VDOT has complied in all material respects with its obligations under each Standard Project Agreement and shall pursue all available remedies pursuant thereto to ensure VD...
	(i) Substantial Completion of the Project is in accordance with the respective Construction Schedule;
	(ii) VDOT and each Construction Contractor is in compliance with 2 CFR Part 180, including Subpart C, in particular §§ 180.300 and 180.320, and with 2 CFR § 1200.332;
	(iii) VDOT’s operation and maintenance of the Project;
	(iv) All Government Approvals necessary for the development, construction, operation, and maintenance of the Project have been issued and are in full force and effect; and
	(v) Each Construction Contractor has maintained surety bonds and insurance coverage and amounts as required by the applicable Principal Project Contract.

	(f) Notice.
	(i) The Borrower shall, within five (5) Business Days after the Borrower learns of the occurrence, give the TIFIA Lender notice of any of the following events or receipt of any of the following notices, as applicable, setting forth details of such event:
	(A) Substantial Completion:  the occurrence of Substantial Completion, such notice to be provided in the form set forth in Exhibit L;
	(B) Defaults; Events of Default:  the occurrence of any Default or Event of Default;
	(C) Litigation:  (1) the filing of any litigation, suit or action, or the commencement of any proceeding, against the Borrower before any arbitrator, Governmental Authority, alternative dispute resolution body, or other neutral third-party, or the rec...
	(D) Delayed Governmental Approvals:  any failure to receive or delay in receiving any Governmental Approval or making any required filing, notice, recordation or other demonstration to or with a Governmental Authority, in each case to the extent such ...
	(E) Environmental Notices: any notice of material violation under any Environmental Law related to the Project or any material changes to the NEPA Determination;
	(F) Amendments: except as otherwise agreed by the TIFIA Lender in writing, copies of (1) any proposed amendments to any Principal Project Contract or other Related Document at least thirty (30) days prior to the effective date thereof and (2) fully ex...
	(G) Principal Project Contract Defaults:  any material breach or default or event of default on the part of the Borrower, VDOT, or any other party under any Principal Project Contract;
	(H) Uncontrollable Force:  the occurrence of any Uncontrollable Force that could reasonably be expected to result in a Material Adverse Effect;
	(I) Project Changes:  any (1) change to the Total Project Costs forecasts in excess of five percent (5%) of total forecasted Total Project Costs (2) proposed change to the Project Substantial Completion Date, together with an explanation of the reason...
	(J) Ratings Changes:  any change in the rating assigned to any Bonds by any Rating Agency that has provided a public rating on such indebtedness, the Borrower, or the Pledged Revenues;
	(K) 2 CFR Notices:  (1) that any of the information set forth in the certificate provided pursuant to Section 13(a)(iv) (Conditions Precedent to Effectiveness) was incorrect at the time the certificate was delivered or there has been a change in statu...
	(L) Appropriations: if the appropriation of the HTRF Revenues to the HRTF (1) was not included in each biennial budget or any supplemental budget that is presented to the General Assembly, and/or (2) if the General Assembly failed to appropriate for t...
	(M) Material Events:  the filing of (together with a copy of) any notice to the Municipal Securities Rulemaking Board of any of the events described in clause (b)(5)(i)(C) of Rule 15c2-12 of the U.S. Securities and Exchange Commission (or any similar ...
	(N) Other Adverse Events:  the occurrence of any other event or condition, including any notice of breach from a contract counterparty, that could reasonably be expected to result in a Material Adverse Effect.

	(ii) The Borrower shall provide the TIFIA Lender with any further information reasonably requested by the TIFIA Lender from time to time concerning the matters described in Section 16(f)(i) (Notice).

	(g) Remedial Action.  Within thirty (30) calendar days after the Borrower learns of the occurrence of an event specified in Section 16(f)(i) (Notice) (other than in Section 16(f)(i)(A) (Substantial Completion), (Section 16(f)(i)(F) (Amendments), or Se...
	(h) Maintain Legal Structure.  The Borrower shall maintain its existence as a body politic and a political subdivision under the laws of the State.  The Borrower shall at all times do or cause to be done all things necessary to obtain, preserve, renew...
	(i) Annual Rating.  The Borrower shall, commencing in [2022], no later than the last Business Day of June of each year during the term of the TIFIA Bond, at no cost to the TIFIA Lender, provide to the TIFIA Lender a public rating on the TIFIA Bond and...
	(j) Project Funds; Permitted Investments.
	(i) The Borrower shall fund the TIFIA Debt Service Reserve Fund in an amount equal to the TIFIA Debt Service Reserve Required Balance by no later than the date that is the later of (A) the Substantial Completion Date and (B) the date the final disburs...
	(ii) To the extent not provided in Section 16(j)(i) (Project Funds; Permitted Investments), the Borrower shall cause the other Reserve Accounts to be funded in such amounts and under such conditions as are required by this Agreement and the Indenture ...
	(iii) Amounts on deposit in the Project Funds, except as to the Series 2018A Bonds, shall be held uninvested or invested in Permitted Investments.  Permitted Investments must mature or be redeemable at the election of the holder as follows:  (A) with ...
	(iv) The Borrower may replace all or a portion of the required balance of any Reserve Account, in accordance with the terms of the applicable Indenture Documents, with an Acceptable Letter of Credit provided by a financial institution with an Acceptab...

	(k) Material Obligations; Liens.  The Borrower shall pay its material obligations promptly and in accordance with their terms and pay and discharge promptly all taxes, assessments, and governmental charges or levies imposed upon it or upon the Trust E...
	(l) Hedging.
	(i) As a condition to the issuance of any Senior Obligations or Intermediate Lien Obligations that bear interest at a Variable Interest Rate, the Borrower shall enter into a Qualified Hedge with respect to such Senior Obligations or Intermediate Lien ...
	(ii) Each Qualified Hedge shall provide for a fixed interest rate resulting in fixed payment amounts payable by the Borrower to the Qualified Hedge Provider.  The Borrower’s obligations to pay Hedging Obligations and Hedging Termination Obligations sh...
	(iii) Any Hedging Transaction entered into subsequent to the initial Qualified Hedge (a “Subsequent Qualified Hedge”) shall (A) be a Qualified Hedge, (B) commence no later than the termination date of the Qualified Hedge that is terminating and (C) te...
	(iv) The Borrower shall not commence seeking any bids from any Qualified Hedge Provider for a Subsequent Qualified Hedge unless, at least thirty (30) days prior thereto, the Borrower has delivered to the TIFIA Lender evidence satisfactory to the TIFIA...
	(v) The Trustee shall be granted a security interest in each Qualified Hedge and payments due under each Qualified Hedge in order to secure the Borrower’s obligations under the TIFIA Loan Documents.  The Hedging Agreements shall provide that all payme...
	(vi) The Borrower shall neither terminate (other than Permitted Hedging Terminations), transfer, nor consent to any transfer (other than to a Qualified Hedge Provider) of any existing Qualified Hedge without the TIFIA Lender’s prior written consent as...
	(vii) If at any time a Hedging Bank no longer satisfies the requirements for a Qualified Hedge Provider, the Borrower shall, within thirty (30) days (or such lesser number of days required by the applicable Hedging Agreement, including any credit supp...

	(m) SAM Registration.  The Borrower shall (i) maintain its active registration status with the federal System for Award Management (www.SAM.gov) (or any successor system or registry) and (ii) within sixty (60) days prior to each anniversary of the Eff...
	(n) Immunity.  The Borrower agrees that it will not assert any immunity (and hereby confirms that it has no such immunity) it may have as a governmental entity from lawsuits, other actions and claims, and any judgments with respect to the enforcement ...
	(o) Patriot Act.  If the anti-money laundering compliance program provisions of the Patriot Act become applicable to the Borrower, then the Borrower will provide written notice to the TIFIA Lender of the same and will promptly establish an anti-money ...
	(p) Cargo Preference Act.  Pursuant to 46 CFR Part 381, the Borrower hereby agrees as follows, and shall insert the following clauses in contracts entered into by the Borrower pursuant to which equipment, materials or commodities may be transported by...
	(i) At least fifty percent (50%) of any equipment, materials or commodities procured, contracted for or otherwise obtained with TIFIA Loan proceeds, and which may be transported by ocean vessel, shall be transported on privately owned United States-fl...
	(ii) Within twenty (20) days following the date of loading for shipments originating within the United States or within thirty (30) Business Days following the date of loading for shipments originating outside the United States, a legible copy of a ra...

	(q) Lobbying.  The Borrower shall comply with all applicable certification, declaration and/or disclosure requirements under 49 CFR Part 20.
	(r) Reporting Subawards and Executive Compensation.  To the extent applicable, the Borrower shall comply, and shall require each subrecipient to comply, with the reporting requirements set forth in Exhibit P hereto.

	Section 17. Negative Covenants
	(a) Indebtedness.
	(i) Prior to the incurrence of Additional Obligations, the Borrower shall provide to the TIFIA Lender a certificate signed by the Borrower’s Authorized Representative, demonstrating to the TIFIA Lender’s satisfaction that such proposed indebtedness is...
	(ii) Except for Additional Obligations, the Borrower shall not, without the prior written consent of the TIFIA Lender, issue or incur indebtedness under the Indenture; provided that (1) the Borrower shall not incur any indebtedness of any kind payable...
	(iii) The Borrower shall not issue Subordinate Obligations which bear interest at a Variable Interest Rate.
	(iv) To the extent any Obligations consists of Put Bonds, the Borrower must maintain a Credit Facility that will pay any amounts payable by the Borrower in respect of such Put Bonds.

	(b) No Lien Extinguishment; Adverse Amendments.  The Borrower shall not, and shall not permit any Person to, without the prior written consent of the TIFIA Lender, (i) extinguish, impair, or transfer the Liens on the Trust Estate granted pursuant to t...
	(c) No Prohibited Liens.  Except for the Liens granted pursuant to the Indenture Documents, the Borrower shall not create, incur, assume or permit to exist any Lien on the Trust Estate, the Pledged Revenues, or the Borrower’s respective rights therein...
	(d) No Prohibited Sale, Lease or Assignment.  The Borrower shall not sell, lease, or assign its rights and obligations under any Related Document, unless such sale, lease or assignment (A) could not reasonably be expected to result in a Material Adver...
	(e) Organizational Documents; Fiscal Year.  The Borrower shall not at any time (i) amend or modify its Organizational Documents (other than any amendment or modification that is of a ministerial nature and that is not adverse to the interests of any S...
	(f) Transactions with other Governmental Authorities.  Except for the transactions expressly contemplated in the TIFIA Loan Documents, the Borrower shall not engage in any other transactions in connection with the Project with any other Governmental A...
	(g) No Payment with Federal Funds.  The Borrower shall not pay any portion of TIFIA Debt Service nor any other amount to the TIFIA Lender or to the Federal Government pursuant to the TIFIA Loan Documents with funds received directly or indirectly from...
	(h) Change in Legal Structure; Mergers and Acquisitions.  The Borrower shall not, and shall not agree to, reorganize, consolidate with, or merge into another Person unless (A) such Person is a successor public entity or agency created by State law tha...
	(i) No Defeasance of TIFIA Bond.  The Borrower shall not defease the TIFIA Bond pursuant to the Indenture and the TIFIA Supplemental Indenture without the prior written consent of the TIFIA Lender.
	(j) OFAC Compliance.
	(i) The Borrower shall not:
	(A) violate (1) any applicable Anti-Money Laundering Laws, (2) any applicable Sanctions, (3) any applicable Anti-Corruption Laws or (4) any applicable anti-drug trafficking or anti-terrorism laws, civil or criminal;
	(B) use the proceeds of the TIFIA Loan for purposes other than those permitted by applicable law and as otherwise permitted under this Agreement and the other Related Documents; or
	(C) make a payment, directly or indirectly, to any Principal Project Party that (1) to the Borrower’s knowledge, has violated any of the laws referenced in Section 17(j)(i) (OFAC Compliance) or (2) is a Sanctioned Person.

	(ii) The Borrower shall ensure that each of its directors, officers, employees, and agents, shall not, directly or indirectly, use the proceeds of the TIFIA Loan or lend to, make any payment to, contribute or otherwise make available any funds to any ...

	(k) Hedging.  Other than interest rate hedging transactions expressly permitted hereunder, the Borrower shall not enter into any swap or hedging transaction, including inflation indexed swap transactions, “cap” or “collar” transactions, futures, or an...

	Section 18. Indemnification
	Section 19. Sale of TIFIA Loan
	Section 20. Events of Default and Remedies
	(a) An “Event of Default” shall exist under this Agreement if any of the following occurs:
	(i) Payment Default.  The Borrower shall fail to pay any amount of principal of or interest on the TIFIA Loan (including TIFIA Debt Service required to have been paid pursuant to the provisions of Section 9 (Payment of Principal and Interest), and any...
	(ii) Covenant Default.  The Borrower shall fail to observe or perform any covenant, agreement or obligation of the Borrower under this Agreement (including any payment of fees or other amounts (other than principal and interest) payable hereunder), th...

	(iii) Development Default.  A Development Default shall occur.
	(iv) Misrepresentation Default.  Any of the representations, warranties or certifications of the Borrower made in or delivered pursuant to the TIFIA Loan Documents (or in any certificates delivered by the Borrower in connection with the TIFIA Loan Doc...
	(A) such misrepresentation is not intentional;
	(B) such misrepresentation is not a misrepresentation in respect of Section 14(h) (No Debarment), Section 14(j) (Transportation Improvement Program), Section 14(p) (OFAC; Anti-Corruption Laws), Section 14(ee) (Patriot Act), or Section 14(ff) (Complian...
	(C) in the reasonable determination of the TIFIA Lender, such misrepresentation has not had, and would not reasonably be expected to result in, a Material Adverse Effect;
	(D) in the reasonable determination of the TIFIA Lender, the underlying issue giving rise to the misrepresentation is capable of being cured;
	(E) the underlying issue giving rise to the misrepresentation is cured by the Borrower within thirty (30) days from the date on which the Borrower first became aware (or reasonably should have become aware) of such misrepresentation; and
	(F) the Borrower diligently pursues such cure during such thirty (30) day period.

	(v) Acceleration of Senior Obligations, Intermediate Lien Obligations or Subordinate Obligations.  Any acceleration shall occur of the maturity of any Senior Obligations, Intermediate Lien Obligations, or Subordinate Obligations, or any such Senior Ob...
	(vi) Judgments.  One or more judgments (A) for the payment of money in an aggregate amount in excess of $5,000,000 (inflated annually by CPI) that are payable from the Trust Estate or any portion thereof, including the Pledged Revenues, and are not ot...
	(vii) Failure to Maintain Existence; Organizational Documents.  The Borrower shall fail to maintain its existence as a body politic and a political subdivision created and existing under the laws of the State or the HRTAC Act shall be repealed or amen...
	(viii) Occurrence of a Bankruptcy Related Event.  (A) A Bankruptcy Related Event shall occur with respect to the Borrower or (B) a Bankruptcy Related Event shall occur with respect to any Principal Project Party provided that (1) prior to Substantial ...
	(ix) Project Abandonment.  Any Borrower Related Party shall abandon the Project.
	(x) Invalidity of TIFIA Loan Documents. (A) Any TIFIA Loan Document ceases to be in full force and effect (other than as a result of the termination thereof in accordance with its terms) or becomes void, voidable, illegal or unenforceable, or the Borr...
	(xi) Cessation of Operations.  Operation of the Project shall cease for a continuous period of not less than one hundred eighty (180) days unless such cessation of operations shall occur by reason of an Uncontrollable Force that is not due to the faul...

	(b) Upon the occurrence of an Event of Default described in Section 20(a)(iii) (Development Default), the TIFIA Lender may (i) suspend the disbursement of TIFIA Loan proceeds hereunder, (ii) terminate all of its obligations hereunder with respect to t...
	(c) Upon the occurrence of any Bankruptcy Related Event with respect to the Borrower, all obligations of the TIFIA Lender hereunder with respect to the disbursement of any undisbursed amounts of the TIFIA Loan shall automatically be deemed terminated,...
	(d) Upon the occurrence of any other Event of Default, the TIFIA Lender, by written notice to the Borrower, may (i) suspend or terminate all of its obligations hereunder with respect to the disbursement of any undisbursed amounts of the TIFIA Loan, an...
	(e) Whenever any Event of Default hereunder shall have occurred and be continuing, the TIFIA Lender shall be entitled and empowered to institute any actions or proceedings at law or in equity for the collection of any sums due and unpaid hereunder, un...
	(f) Whenever any Event of Default hereunder shall have occurred and be continuing, the TIFIA Lender may suspend or debar the Borrower from further participation in any Federal Government program administered by the TIFIA Lender and to notify other dep...
	(g) No action taken pursuant to this Section 20 (Events of Default and Remedies) shall relieve Borrower from its obligations pursuant to this Agreement, the TIFIA Bond or the other TIFIA Loan Documents, all of which shall survive any such action.

	Section 21. Accounting and Audit Procedures; Inspections; Reports and Records
	(a) Accounting and Audit Procedures.  The Borrower shall establish fiscal controls and accounting procedures sufficient to assure proper accounting for all HRTF Revenues, so that audits may be performed to ensure compliance with and enforcement of thi...
	(b) Inspections.  So long as the TIFIA Loan or any portion thereof shall remain outstanding and until five (5) years after the TIFIA Loan shall have been paid in full, the TIFIA Lender shall have the right, upon reasonable prior notice, to visit and i...
	(c) Reports and Records.  The Borrower shall maintain and retain all files relating to the Project, the Pledged Revenues and the TIFIA Loan until three (3) years after the later of the date on which (i) all rights and duties hereunder and under the TI...
	(d) [Reserved.]
	(e) Required Audit.  The Borrower shall have a single or program-specific audit conducted in accordance with 2 CFR Part 200 Subpart F and 31 U.S.C. § 7502 in 2019 and annually thereafter, except to the extent biennial audits are permitted for the Borr...

	Section 22. Financial Plan, Statements, and Reports
	(a) Financial Plan.2F   The Borrower shall provide a Financial Plan to the TIFIA Lender within sixty (60) days after the Effective Date and annually thereafter until the TIFIA Loan has been repaid in full, in each case not later than ninety (90) days ...
	(i) Each Financial Plan shall be prepared in accordance with GASB, and shall satisfy FHWA’s Major Project Financial Plan requirements, as amended from time to time.
	(ii) Together with each Financial Plan, the Borrower shall deliver: (A) a certificate signed by the Borrower’s Authorized Representative to the effect that the Financial Plan, including the assumptions and supporting documentation, is accurate and rea...
	(iii) Each Financial Plan shall:
	(A) provide an updated cash flow statement showing, for the Borrower Fiscal Year most recently ended, (1) actual annual cash inflows (Pledged Revenues and other income), (2) actual annual outflows (including Senior Debt Service, Intermediate Lien Debt...
	(B) provide an updated cash flow statement showing projected annual amounts for each of the items described in clause (A) above, in each case through the Final Maturity Date;
	(C) provide a schedule of then current HRTAC Revenues applicable to any Pledged Revenues and any planned increases thereto;
	(D) to the extent that any Hedging Transactions are then in effect, report on the notional amounts and mark to market values (provided by the Qualified Hedge Provider) under such Hedging Transactions, in each case as of the last day of the most recent...
	(E) provide a written narrative that (1) explains any variances greater than 10% in comparison to the Base Case Financial Model and the most recent Financial Plan with respect to (i) Pledged Revenues and the amounts deposited into each of the accounts...

	(iv) In addition to the above, prior to the Substantial Completion Date, the Financial Plan shall:
	(A) provide the current estimate of Total Project Costs and the remaining cost to complete the Project, identify any significant cost changes since the previous Financial Plan, discuss the reasons for and implications of the cost changes, and include ...
	(B) provide updates to the Construction Schedule, including major milestones for each phase of the Project (including and updated Projected Substantial Completion Date), and compare current milestone dates with the milestone dates in the Construction ...
	(C) provide current estimates of sources and uses of funds for the Project, identify any significant funding changes since the preceding Financial Plan, discuss the reasons for and implications of such funding changes, and include a summary table show...
	(D) provide the total value of approved changes in Total Project Costs, and provide a listing of each individual change valued at $5,000,000 or more, setting forth the rationale or need for such changes and describing the impact of such changes on the...
	(E) contain a written narrative executive summary of the topics described in clauses (A) through (D) above since the Effective Date and since the date of the information included in the most recent Financial Plan, describing in reasonable detail all m...


	(b) Modifications to Total Project Costs.  For the period through the Substantial Completion Date, the Borrower shall provide written notification to the TIFIA Lender of any notification the Borrower receives from VDOT concerning “Additional Costs” (a...
	(c) Financial Statements.  The Borrower shall furnish to the TIFIA Lender:
	(i)
	(B) as soon as available, but no later than one hundred twenty (120) days after the end of each Borrower Fiscal Year, a copy of the audited income statement and balance sheet of the Borrower as of the end of such fiscal year and the related audited st...
	(ii) All such financial statements shall be complete and correct in all material respects and shall be prepared in reasonable detail and in accordance with GASB  (or in the case of non-U.S. Persons, substantially equivalent principles) applied consist...

	(d) Officer’s Certificate.  The Borrower shall furnish to the TIFIA Lender, together with each delivery of annual audited or interim unaudited financial statements of the Borrower pursuant to Section 22(c) (Financial Statements), a certificate signed ...

	Section 23. Project Oversight and Monitoring
	(a) Project Development, Design and Construction.  The TIFIA Lender shall have the right in its sole discretion to monitor (or direct its agents to monitor) the development, including environmental compliance, design, right-of-way acquisition, and con...
	(b) Reporting.  The Borrower shall furnish to the TIFIA Lender the documentation described below.
	(i) Monthly Construction Progress Report.  On or before the last Business Day of any calendar month during the Construction Period, a report executed by a Borrower’s Authorized Representative that:
	(A) includes a copy of the monthly report that VDOT provides to the Borrower pursuant to each Standard Project Agreement;
	(B) specifies the amount of Total Project Costs expended since the Effective Date as well as during the preceding calendar month and the amount of Total Project Costs estimated to be required to complete the Project;
	(C) provides an assessment of the overall construction progress of the Project since the date of the last report and since the Effective Date, together with an assessment of how such progress compares to the Construction Schedule;
	(D) specifies the most recent projections for the Substantial Completion Date as compared to the Projected Substantial Completion Date specified in the Financial Plan most recently submitted to the TIFIA Lender;
	(E) provides a detailed description of all material problems (including actual and anticipated cost and/or schedule overruns, if any) encountered or anticipated in connection with the construction of the Project since the date of the last report, toge...
	(F) specifies the delivery status of major equipment and the effect, if any, that the anticipated delivery dates of such equipment has on the overall Construction Schedule;
	(G) specifies any proposed or pending change orders;
	(H) specifies any material changes or deviations from the Borrower’s land procurement plans or schedule;
	(I) to the extent received by the Borrower from VDOT, a copy of each report delivered by a Construction Contractor to VDOT that has not previously been delivered to the TIFIA Lender in a prior report delivered pursuant to this Section 23(b)(i) (Monthl...
	(J) provides a discussion or analysis of such other matters related to the Project as the TIFIA Lender may reasonably request.  The Borrower shall respond, and use commercially reasonable efforts to cause VDOT to assist with causing the applicable Con...

	(ii) Requested Information.  The Borrower shall, at any time while the TIFIA Loan remains outstanding, promptly deliver, and shall use commercially reasonable efforts to cause VDOT to promptly deliver, to the TIFIA Lender such additional information r...

	(c) Project Operations.  For the period following the Substantial Completion Date, the TIFIA Lender shall have the right, in its sole discretion, to monitor (or direct its agents to monitor) the Project and, as the TIFIA Lender may request from time t...

	Section 24. No Personal Recourse
	Section 25. No Third Party Rights
	Section 26. Borrower’s Authorized Representative
	Section 27. TIFIA Lender’s Authorized Representative
	(a) The TIFIA Lender shall at all times have appointed the TIFIA Lender’s Authorized Representative by designating such Person or Persons from time to time to act on the TIFIA Lender’s behalf pursuant to a written certificate furnished to the Borrower...
	(b) Pursuant to the delegation of authority, dated July 20, 2016, from the Secretary to the Under Secretary of Transportation for Policy, the further delegation of authority, dated July 20, 2016, from the Under Secretary of Transportation for Policy t...

	Section 28. Servicer
	Section 29. Fees and Expenses
	(a) Commencing in Federal Fiscal Year (“FFY”) [2021] and continuing thereafter each year throughout the term of this Agreement, the Borrower shall pay to the TIFIA Lender a loan servicing fee on or before the fifteenth (15th) of November.  The TIFIA L...
	(b) In establishing the amount of the fee, the TIFIA Lender will adjust the previous year’s base amount in proportion to the percentage change in CPI.  For the FFY [2021] calculation, the TIFIA Lender will use the FFY [2020] base amount of $[13,694.49...
	(c) The Borrower agrees, whether or not the transactions hereby contemplated shall be consummated, to reimburse the TIFIA Lender on demand from time to time, within thirty (30) days after receipt of any invoice from the TIFIA Lender, for any and all f...
	(i) the enforcement of or attempt to enforce any provision of this Agreement or any of the other TIFIA Loan Documents;
	(ii) any amendment, modification, or requested amendment or modification of, waiver, consent, or requested waiver or consent under or with respect to, or the protection or preservation of any right or claim under or with respect to, this Agreement, an...
	(iii) any ongoing oversight and monitoring of the TIFIA Loan, the Borrower or the Project by the TIFIA Lender as provided for herein; and
	(iv) any work-out, restructuring, or similar arrangement of the obligations of the Borrower under this Agreement or the other TIFIA Loan Documents, including during the pendency of one or more Events of Default.


	Section 30. Amendments and Waivers
	Section 31. Governing Law
	Section 32. Severability and Conflicts
	Section 33. Successors and Assigns
	Section 34. Remedies Not Exclusive
	Section 35. Delay or Omission Not Waiver
	Section 36. Counterparts; Electronic Signatures
	Section 37. Notices; Payment Instructions
	Section 38. Effectiveness
	Section 39. Termination
	Section 40. Integration
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	1. SCOPE.  The recitals set forth above are incorporated by this reference and made a part hereof.
	2. TERM.   The term of this MOU will be from the date hereof to July 30, 2026. Thereafter, this MOU will automatically renew and extend itself for additional terms of five (5) years each, extending from July 1 through June 30, on the same terms and co...
	3. TERMINATION.  Either Party may terminate this MOU, effective at the end of the then-current initial term or renewal term, by giving written notice of intent to terminate to the other Party on or before January 15 of the year in which the then-curre...
	4. PROGRAM CREATION AND DESIGNATION OF APPLICABLE PROGRAM PROJECTS.
	A. HRT represents that (i) it has developed an initial and comprehensive core transit program in accordance with Virginia Code §§ 33.2-286 (including subsection D thereof) and 33.2-2600.1(C) (the “HRT Program”), which, inter alia, identifies discrete ...
	B. Beginning on July 1, 2020 and continuing each year thereafter for the duration of this MOU, HRT will exclusively monitor, review and, if appropriate, revise the HRT Program to ensure that it continues to provide, in accordance with Virginia Code §§...
	C. As part of the Annual Review, HRT will identify HRT Program projects that continue to support the successful implementation of the entire HRT Program.  HRT will designate such HRT Program projects as “short term” (anticipated implementation of 1-3 ...
	D. As part of the Annual Review, HRT will incorporate the then-current HRT Program and related projects into its TSP as required by Virginia Code § 33.2-286.
	E. On or before December 31 of each year, subject to any extensions granted by the Commonwealth of Virginia and/or the Virginia Department of Rail and Public Transportation, and continuing each year thereafter for the duration of this MOU, HRT will pr...

	5. MANAGEMENT OF THE REGIONAL TRANSIT FUND.
	A. HRTAC will manage the Regional Transit Fund as a separate fund under HRTAC’s control.
	B. In connection with such management, HRTAC will:
	(i) to the extent practical, maintain separate books and records with respect to HRTAC’s management of the Regional Transit Fund and disbursements for Transit Network Funding;
	(ii) segregate the banking and investment accounts used for moneys received by HRTAC with respect to the Regional Transit Fund from the banking and investment accounts used for moneys received by HRTAC with respect to non-Regional Transit Fund sources...
	(iii) consider in connection with its investment activities the timing of approved (scheduled) disbursements and related liquidity requirements; and
	(iv) maintain books and records relating to disbursements made in respect of HRTAC Administrative Expenses, including the calculation thereof.


	6. PROGRAM PRESENTATION AND APPLICATION FOR PROJECT FUNDING.
	A. HRT has sole responsibility and authority regarding the design, prioritization of projects, the operation of the HRT Transit Strategic Plan, and any refinements thereof as part of the Regional Transit Planning Process.  Because the administration o...
	B. In that connection, unless the parties otherwise agree, (i) annually, HRT will provide HRTAC with the Adopted TSP, inclusive of the HRT Program and related projects, (ii) periodically, HRT will submit in writing its funding applications, which shal...
	C. The Parties acknowledge that, in order to implement the Program in a timely manner, it is essential that each Party fulfills its responsibilities in accordance with the Processing Schedule.
	D. The Funding Application shall be in such format as mutually adopted by the Parties from time to time (taking into account the applicable requirements of the HRRTF Act) and shall include the following information :
	(i) a description of each HRT Program project for which HRT is requesting Transit Network Funding and how such project is programmed into the Transit Strategic Plan for HRT (HRT shall identify whether such project is expected to be “short term” (antic...
	(ii) the amount needed by HRT for such project, which shall include estimates of continuing or discrete future capital, operating, and maintenance costs that are expected to be incurred during the planned duration of the project and the useful life of...
	(iii) a preliminary disbursement schedule for each HRT Program project that includes the planned schedule for making expenditures in respect of the project and the proposed timing for receiving Transit Network Funding in respect of those expenditures ...
	(iv) a certification that the submission of the Application is duly authorized and approved, whether by virtue of the annually Adopted TSP or an interim update thereto (upon request, HRT shall provide a copy of the applicable resolution);
	(v) a good faith certification from HRT that:
	(a) the applicable HRT Transit Strategic Plan has been developed in accordance with the Regional Transit Planning Process and the requirements of subsection D of Va. Code § 33.2-286;
	(b) HRT will use the requested funding solely to develop, maintain, improve, or operate a core and connected regional network of transit routes and related infrastructure, rolling stock, and support facilities in the Transportation District Region (th...
	(c) HRT has included such uses in its Transit Strategic Plan(s) and its Regional Transit Planning Process developed pursuant to Va. Code § 33.2-286.


	E. While not required but when possible, before submitting a Funding Application, HRT will use reasonable efforts to obtain from HRTAC a draft, pre-populated Funding Agreement (defined below) that may be used to administer the disbursement(s) that HRT...
	F. On receipt of a Funding Application, HRTAC will review the Funding Application to determine whether the requested disbursements comply with the HRRTF Act and HRTAC may lawfully fulfill them (“Statutory Compliance or Compliant”).
	G. In the event the applicable members of HRTAC determine a Funding Application is Statutory Compliant and there are sufficient funds in the Regional Transit Fund to fulfill the disbursement requests in the Funding Application or, in the case of any a...
	H. In the event the applicable members of HRTAC determine that a Funding Application, in whole or in part, does not satisfy Statutory Compliance or that there are not sufficient funds in the Regional Transit Fund to fulfill the disbursement requests i...
	I. In order to provide HRTAC assurances that the funding will be applied solely to Permitted Uses, HRTAC may require HRT to enter into a separate funding agreement with HRTAC, on a form approved by HRTAC, which agreement may, inter alia, include (i) a...

	7. NOTICES.  Any notices or communications required to be given to any Party pursuant to this MOU must be in writing and delivered (a) in person, (b) by certified mail, postage prepaid, return receipt requested, or (c) by a commercial overnight courie...
	8. AUTHORITY.  By signing below, each Party acknowledges and agrees that it has the authority to enter into this MOU and to perform their proposed respective obligations hereunder, and that by entering into this MOU it will not be in violation of any ...
	9. Assignment.  No Party may assign or transfer any rights herein without the written consent of the other.
	10. DISPUTE RESOLUTION.  In the event of a dispute arising out of or related to the performance, interpretation, application, or enforcement of this MOU, the Parties shall consult in good faith to seek an agreement.  If the dispute cannot be resolved ...
	11. Applicable Law; VENUE; Waiver of Jury Trial.  Notwithstanding any conflict of law provisions to the contrary, the Parties agree that this MOU shall be governed by the laws of the Commonwealth of Virginia.  The Parties agree that, subject to the di...
	12. ENTIRE MOU. This MOU shall constitute the entire agreement between the Parties with respect to the subject matter hereof, and supersedes any prior understanding, agreement, or representation by or between the Parties, written or oral, to the exten...
	13. NO THIRD-PARTY BENEFICIARIES. This MOU is for the exclusive benefit of, and may only be enforced by, the Parties and their respective successors and assigns.  It is not intended to benefit or confer any rights on any other person, organization, or...
	14. NO AGENCY.  Nothing in this Agreement shall be construed as making any Party a partner or agent of any other Party.
	15. SOVEREIGN IMMUNITY; SUBJECT TO APPROPRIATION.  This Agreement shall not be construed as a waiver of any Party's sovereign immunity rights.  HRTAC’s obligations with respect to any funds that have been approved for disbursement shall not in any eve...
	16. SEVERABILITY.  If any provision in this Agreement is rendered void or invalid, the Parties agree to negotiate in good faith appropriate amendments to, or replacement of such provisions, to restore and carry out the original purposes to the extent ...
	17. COUNTERPARTS.  This Agreement may be executed in two or more counterparts, each of which will be deemed an original, but all of which together will constitute one and the same instrument.
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